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EXECUTIVE SUMMARY 


“THE CALIFORNIA REPARATIONS REPORT” 


Executive Summary 


PART I: RECOUNTING THE HISTORICAL ATROCITIES 


I. Introduction and Background 


The African American story in the United States is 
marked by repeated failed promises to right the wrongs 
of the past—both distant and recent—and failure to ac- 
knowledge and take responsibility for the structural 
racism that perpetuated these harms. This report, craft- 
ed by the Task Force to Study and Develop Reparation 
Proposals for African Americans pursuant to its mandate 
under Assembly Bill 3121 (2020), seeks to change this sto- 
ry with incontrovertible evidence of the harms requiring 
reparations and meaningful recommendations de- 
signed to redress them. The historical information and 
recommendations in this report are supported by ex- 
tensive research and analysis, expert witness testimony, 
and testimony from those who have lived through the 
horrors and pursued the solutions that are addressed in 
this report. Taken together with the substantive analysis 
regarding international standards; local, state, federal, 
and international examples of reparations; methods 
for educating the public regarding the critical issues 
addressed herein; and a catalogue of the racist laws and 
policies that cumulatively created this nation, this re- 
port is intended to satisfy the requirements of AB 3121 
in an accessible and comprehensive manner that will fa- 
cilitate progress towards—finally—enacting meaningful 
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More Than 50 percent of U.S. Presidents from 1789 to 1885 enslaved African Americans 
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reparations for African Americans in California and the 
United States. 


In 1863, President Abraham Lincoln signed the 
Emancipation Proclamation, and in 1865 the states rati- 
fied the 13th Amendment to the U.S. Constitution, which 
commanded that “[nJeither slavery nor involuntary 
servitude .. . shall exist within the United States.”! In sup- 
porting the passage of the 13th Amendment, its co-author 
Senator Lyman Trumbull of Ilinois said that “it is perhaps 
difficult to draw the precise line, to say where freedom 
ceases and slavery begins... ."” The United States then 
experienced a 12-year period after the Civil War called 
Reconstruction, during which the federal government 
tried—with some success—to give newly freed African 
Americans access to basic civil rights.? As just one exam- 
ple of the many ways in which this period reflected an 
expansion of rights, by 1868, more than 700,000 African 
American men were registered to vote in the former 
Confederate states. These advancements came to an 
abrupt end after the presidential election of 1876, when 
federal political leaders reached a compromise which 
resulted in the withdrawal of federal troops from key lo- 
cations in the South, effectively ending Reconstruction.° 


Later, in 1883, the United States 
Supreme Court interpreted the 
13th Amendment as empowering 
Congress “to pass all laws neces- 
sary and proper for abolishing all 
badges and incidents of slavery in 
the United States.”® However, oth- 
er than during Reconstruction, 
instead of abiding by the Supreme 
Court’s and the Constitution’s 
mandates to abolish “badges and 
incidents of slavery,” the United 
States federal, state, and local gov- 
ernments, including California, 
perpetuated and created new 
iterations of these “badges and in- 
cidents.” The resulting harms have 
been innumerable and have snow- 
balled over generations. 


The first twenty-one Presidents seated together in The White House. The enslavers are shaded in red. 
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In 2020, through the enactment of Assembly Bill No. 
3121 (AB 3121, 2019-2020 Reg. Sess.), California began 
the process of addressing its role in accommodating and 
facilitating slavery, perpetuating the vestiges of enslave- 
ment, propagating state-sanctioned discrimination, and 
tolerating persistent, systemic structures of discrimina- 
tion on living African Americans across its systems of 


Today, 160 years after the abolition of slavery, its badges and 
incidents remain embedded in the political, legal, health, 
financial, educational, cultural, environmental, social, and 
economic systems of the United States of America. 


government at the local and state level. AB 3121 acknowl- 
edged that, as a result of this historic and continued 
discrimination, African Americans in California, espe- 
cially those whose lineage can be traced to an enslaved 
person, continue to suffer economic, educational, and 
health hardships that have prevented them as a people 
from achieving equality.’ AB 3121 established the Task 
Force to Study and Develop Reparation Proposals for 
African Americans, with a Special Consideration for 
African Americans Who are Descendants of Persons 
Enslaved in the United States (Task Force), and directed 
the Task Force to study and develop reparation proposals 
for African Americans, taking into account: 


a. the institution of slavery, including the federal and 
state governments that constitutionally and statuto- 
rily supported the institution of slavery; 


b. the legal and factual discrimination against freed 
slaves and their descendants from the end of the 
Civil War to the present, including economic, po- 
litical, educational, and social discrimination; 


c. the lingering negative effects of the institution of 
slavery on living African Americans and on society 
in California and the United States; 


d. how instructional resources and technologies deny 
the inhumanity of slavery and the crime against hu- 
manity committed against people of African descent 
in California and the United States; 


e. the role of Northern complicity in the Southern- 
based institution of slavery; and 


f. the direct benefits to societal institutions, public 
and private, including higher education, corporate, 
religious, and associational.® 


AB 3121 also required the Task Force to recommend ap- 
propriate ways to educate the California public of the 
Task Force’s findings; recommend appropriate remedies 
in consideration of the Task Force’s findings; and sub- 
mit to the Legislature a report of its work.° This is the 
Task Force’s final report, incorporating and updating the 
contents of an interim report issued in June 2022. 


Part I of this report summarizes the 
harms caused by slavery and the 
lingering negative effects of the in- 
stitution of slavery on descendants 
of persons enslaved in the United 
States and, more broadly, on living 
African Americans and on society in 
California and the United States.’° 
So thoroughly have the effects of 
slavery infected every aspect of American society over 
the last 400 years, that it is nearly impossible to identify 
every “badge and incident of slavery,” include every piece 
of evidence, and describe every harm done to African 
Americans, and particularly to freed slaves and their 
descendants. In order to address this practical reality, 
Chapters 1-13 describe a sample of government actions 
and the compounding harms that have resulted, orga- 
nized into specific areas of systemic discrimination.” 


In order to maintain slavery, government actors adopted 
white supremacist beliefs and passed laws to create a 
racial hierarchy and control enslaved and free African 
Americans.” After the end of slavery, although the 
federal Constitution recognized African Americans as 
citizens on paper, the government failed to give them 
the full rights of citizenship’* and failed to protect 
African Americans from widespread terror and vio- 
lence.!* Along with a dereliction of its duty to protect 
its African American citizens, direct federal, state and 
local government actions continued to enforce the racist 
lies created to justify slavery. These laws and govern- 
ment-supported cultural beliefs have since formed the 
foundation of innumerable modern laws, policies, and 
practices across the nation.!® 


Today, 160 years after the abolition of slavery, its badges 
and incidents remain embedded in the political, legal, 
health, financial, educational, cultural, environmen- 
tal, social, and economic systems of the United States of 
America.!° Racist, casteist, untrue, and harmful stereo- 
types created to support slavery continue to physically 
and mentally harm African Americans today.'” Without 
a remedy specifically targeted to dismantle our coun- 
try’s racist foundations and heal the injuries inflicted 
by colonial and American governments, the “badges 
and incidents of slavery” will continue to harm African 
Americans in almost all aspects of American life. 
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Part II of this report discusses international standards 
for remedying the wrongs and injuries discussed in Part 
I. This well-established framework has guided the Task 
Force in the formulation of its recommendations so that 
they comport with the five elements of reparations as set 
by international standards: restitution, compensation, 
rehabilitation, satisfaction, and non-repetition. Part II 
also provides examples of prior international and do- 
mestic efforts to provide reparations for human rights 
violations, such as apartheid, incarceration, and forced 
sterilization. In keeping with the legal framework for 
reparations, Part III discusses the required components 
of a formal apology and recommends how the State of 
California should offer a formal apology on behalf of 
the People of California for the perpetration of gross 
human rights violations and crimes against humanity 
against African enslaved people and their descendants. 


In Parts IV and V, the Task Force recommends appro- 
priate remedies in consideration of the Task Force’s 
findings, including (a) how any form of compensation 
to African Americans, with a special consideration for 
African Americans who are descendants of persons en- 
slaved in the United States, should be calculated; (b) 
what form of compensation should be awarded, through 
what instrumentalities, and who should be eligible for 
such compensation; and (c) whether any other forms 
of rehabilitation or restitution to African descendants 
are warranted and what form and scope those mea- 
sures should take. The latter includes recommendations 
that the Legislature enact a range of policies needed to 
guarantee restitution, compensation, rehabilitation, 
satisfaction, and non-repetition. 


Part VI of the report contains a summary of the Task 
Force’s findings and recommendations regarding imple- 
mentation of the California Racial Justice Act (Assem. Bill 
No. 2542 (2019-2020 Reg. Sess.)), and Part VII summarizes 
findings from community engagement and communi- 
ty input regarding reparations and the work of the Task 
Force. Part VIII recommends appropriate ways to edu- 
cate the California public about the Task Force’s findings 
and of the legacy of enslavement and legal discrimination 
in California. Finally, Part [IX contains a compendium of 
California laws and policies that have had a significant 
impact in the development of the state and nation’s un- 
just legal systems, including those that have subjugated 
and continue to disproportionately and negatively affect 
African Americans as a group and perpetuate the linger- 
ing material and psychosocial effects of slavery. 


Taken together, the components of this report are not 
only intended to satisfy the requirements the Legislature 
set out in AB 3121, but also to serve as a blueprint for 
other states and, eventually, the federal government 


when they perform the critical task of atoning for this 
nation’s victimization of African Americans, especially 
those who are descendants of persons enslaved in the 
United States. While California’s first-in-the-nation 
effort is an important step, and the Task Force eagerly 
anticipates the Legislature’s enactment of the recom- 
mendations contained herein, this national shame can 
ultimately be comprehensively redressed only through 
national reparations. 


AB 312] authorized the Task Force to hold public hearings 
to pursue its mission.!® In order to inform the contents 
of its report, the Task Force held 16 public meetings, 
during which it considered public comments, expert, 
and personal witness testimony, in addition to consid- 
ering the voluminous materials submitted to the Task 
Force via email from those unable to attend the meet- 
ings. In total, the Task Force heard over 48 hours of 
testimony from 133 witnesses, as well as over 28 hours 
of public comment in the course of its meetings, and re- 
ceived approximately 4,000 emails and 150 phone calls. 
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Lisa Holder is a member of the California Reparations Task Force which gathered to hear 
public input on reparations at the California Science Center in Los Angeles CA. (2022) 


When discussing issues as complex as race and repara- 
tions, precision is paramount. Precision helps ensure 
that the writers and the reader begin in the same place, 
to arrive at the same understanding. As described later 
in this report, words have been weaponized throughout 
American history to dehumanize African Americans. 
Words can also be used to mend—to acknowledge, to re- 
spect, and to uplift. To that end, this report defines and 
adopts the following terms throughout its pages. 


The N-word—the word “nigger” has been used for centu- 
ries to dehumanize African Americans."* The terms “Negro” 
and “Colored person” (as opposed to “person of color”), 
although adopted by African American communities for 
periods of time, have since been recognized as derogatory 
terms.”° When quoting historical documents, this report 
will quote these words—not to condone the words or their 
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vicious meanings—but to present them in the context in 
which these slurs were used. The California Legislature 
enacted AB 3121, recognizing that the lasting wounds of en- 
slavement and discrimination cannot begin to mend until 
those wounds are first addressed. In that same spirit, this 
report quotes these terms recognizing that reparations or 
any other answer to racism cannot be complete until this 
report squarely faces the horrors of enslavement and the 
systemic discrimination that followed and persists today. 


White supremacy—white supremacy is a system of belief 
and power that white people are superior to other rac- 
es.”! This report confronts the idea of white supremacy 
and the various forms that it takes. When discussing the 
concept of white supremacy, the report uses the term to 
refer to two concepts. 


First, this report uses the terms “white supremacy” or 
“white supremacists” to identify groups or individuals 
who believe that white people are superior to people 
of other races. When used this way, “white supremacy” 
describes individual prejudice. Examples of white su- 
premacist groups—including groups that exist to this 
day—include, for example, the Ku Klux Klan.” 


Second, this report uses the term “white supremacy” 
in the American context to describe the racist prem- 
ise upon which social and legal rules and practices are 
formed with the intention of discriminating or enacting 
violence against African Americans, among other mar- 
ginalized groups.** This report also uses it to describe 
cultural images and stereotypes that reinforce prej- 
udices against African Americans and others.** When 
used this way, white supremacy describes forms of rac- 
ism that extend beyond individuals or organizations, a 
form of racism often described as structural or systemic 
racism.” As this report demonstrates, the fundamental 
political, social, and economic system of our country 
negatively impacts African Americans regardless of the 
intent of any one person to be racist. 


This report does not use the term “white supremacy” to 
describe white people as a group, white Americans, or 
white Californians. Not all white people are white su- 
premacists. Anyone, regardless of race, with or without 
intent, consciously or unconsciously, can engage in acts 
of white supremacy, or be a part of a racist system. A 
racist system harms all who live in it, even those who 
may have historically reaped the benefits of the system.” 


Throughout the report, we use words that center the 
people discussed. 


Rather than refer to “slaves,” this report refers to “en- 
slaved persons.” Most historians now refer to “enslaved 


persons” instead of “slaves” because the term “slave” 
reduces the enslaved person to an object.” Instead, 
historians use “enslaved person” to grant agency and 
recognition to the enslaved individual and to remind 
us about the violence and inhumanity of slavery.”® 


For similar reasons, this report refers to “enslavers,” rather 
than “owners” or “masters.”*? The words master or owner 
suggests a false sense of natural authority and suggest that 
the enslaved person is less capable than the enslaver.*? It 
also hides the fact that these individuals actively chose to 
enslave other human beings who are—as they were then— 
entitled to the same human rights as themselves. 


Instead of “fugitive,” this report refers to “freedom-seek- 
ers” when describing enslaved persons or other people 
seeking to escape enslavement and other forms of cap- 
tivity. The term “fugitive” was commonly used with laws 
such as the Fugitive Slave Laws of 1793 and 1850 passed 
by Congress, which used the term to reinforce the sys- 
tem of enslavement and criminalize those who sought 
freedom from it.” 


Rather than refer to “felon” or “ex-offender,” this report 
uses terms such as “formerly incarcerated” and “returning 
citizen.” Similarly, this report uses terms such as “person 
in prison’ or “incarcerated person,” rather than “inmates.” 
Like the term “fugitive,” the terms “felon,” “ex-offender,” 
and “inmate” have stigmatized people who are or have 
once been in jail or prison.” By labeling people as noth- 
ing more than their criminal justice status, these words 
deny people their full personhood and reinforce a stigma 
that prevents people from fully participating in society. 


Instead of referring to people without homes as “the home- 
less,” this report uses terms such as “unhoused people” or 
“people experiencing homelessness.” This follows the prac- 
tice of the Associated Press Style Guide, which recognized 
that the phrase “the homeless” dehumanizes people by col- 
lectively reducing them to a label based on housing status, 
rather than their status as people.** 


African American—The Task Force voted to generally 
use “African American,” rather than “Black” or “Black 
American” when discussing racial classifications. This 
term includes the descendants of enslaved people who 
were abducted from their African homelands by force to 
be enslaved in North America. This report uses “African 
American” instead of “Black” to refer to such persons, 
unless “Black” is in a quotation or the source cited or data 
being relied upon in the text exclusively uses “Black.” 


Descendant—The Task Force voted that eligibility for 
monetary reparations should be limited to those who 
are able to establish that they are a lineal descendant 
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of an African American Chattel enslaved person or of a 
free African American person living in the United States 
prior to the end of the 19th Century.®° When this report 
refers to “descendants,” it refers to that group of eligible 
people as defined by the Task Force in that vote. 


Though the report uses person-centered terms, the 
report may sometimes quote historical documents 
or statements that do not. This report presents these 


II. Enslavement 


Nationally 

America’s wealth was built by the forced labor of traf- 
ficked African peoples and their descendants who were 
bought and sold as commodities.*” American govern- 
ment at all levels allowed or participated in exploiting, 
abusing, terrorizing, and murdering people of African 
descent so that mostly white Americans could profit 
from their enslavement.*® 


After the War of Independence, the United States built 
one of the largest and most profitable enslaved labor 
economies in the world.°? 


The federal government politically and financially sup- 
ported enslavement.*° The United States adopted a 
national Constitution that protected slavery and gave 
pro-slavery white Americans outsized political power in 
the federal government.*! Half of the nation’s pre-Civ- 
il War presidents enslaved African Americans while in 
office,*” and, throughout American history, more than 
1,800 Congressmen from 40 states once enslaved African 
Americans.*? By 1861, almost two percent of the entire bud- 
get of the United States went to pay for expenses related to 
enslavement,** including enforcing fugitive slave laws.*° 


Enslavers made more than $159 million between 1820 
and 1860 by trafficking African Americans within the 
U.S.*° Charles Ball, an enslaved man who was bought 
by slave traffickers in Maryland and forced to march to 
South Carolina, later remembered: “I seriously meditat- 
ed on self-destruction, and had I been at liberty to geta 
rope, I believe I should have hanged myself at Lancaster. 
... [had now no hope of ever again seeing my wife and 
children, or of revisiting the scenes of my youth.”*” 


Historians have argued that many of today’s financial ac- 
counting and management practices developed among 
enslavers in the U.S. South and the Caribbean.*® In order 
to continually increase production and profits, enslavers 
regularly staged public beatings and other violent acts 
and maintained deplorable living conditions. *? 


quotations unaltered to present them unfiltered and to 
provide historical context. 


In using person-centered words, this report recognizes 
that words alone may not cure the wounds that people 
have suffered.*° While words may not fix the systems 
they describe, this report uses these words, recognizing 
that they are the beginning—not the end—of what must 
be done to redress racism, past and present. 


The American colonial Slave Codes 
created a new type of slavery that 
was different from the slavery which 
existed in pre-modern times. 


e Babies were enslaved at birth, for their entire 
lives, and for the entire lives of their children, 
and their children’s children. 


e These laws denied political, legal, and social 
rights to free and enslaved Black people alike in 
order to more easily control enslaved people. 


e These laws divided white people from Black 
people by making interracial marriage 
acrime. 


Some of these laws survived well into the 20th centu- 
ry. The Supreme Court only declared that outlawing 
interracial marriage was unconstitutional in 1967. 


Historians have also found evidence that enslavers raped 
and impregnated enslaved women and girls and profited 
from this sexual violence by owning and selling their own 
children.®° President Thomas Jefferson, who enslaved 
four of his own children, wrote that the “labor of a breed- 
ing [enslaved] woman” who births a child every two years 
is as profitable as the best enslaved worker on the farm. o 


In the census of 1860, the last census taken before the 
Civil War, of the about 12 million people living in the 15 
slave-holding states, almost four million were enslaved.>” 
In order to terrorize and force this enormous population 
to work without pay, the colonial and American govern- 
ments created a different type of slavery. 


Unlike slavery in some other locations, slavery in 
America was based on the idea that race was the sole 
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basis for life-long enslavement, that children were en- 
slaved from birth, and that people of African descent 
were naturally destined to be enslaved.°? Colonists in 
North America claimed and passed laws™ to maintain a 
false racial hierarchy where white people were naturally 
superior.®° Colonial laws effectively made it legal for en- 
slavers to kill the people they enslaved.®*° In some states, 
free and enslaved African Americans could not vote or 
hold political office.®’ Enslaved people could not resist a 
white person, leave a plantation without permission, or 
gather in large groups away from plantations.*® 


After the War of Independence, the American govern- 
ment continued to pass laws to maintain this false racial 
hierarchy which treated all African Americans as less 
than human.°? After the Civil War, the federal govern- 
ment failed to meaningfully protect the rights and lives 
of African Americans.°° When Andrew Johnson became 
president after the assassination of Abraham Lincoln, he 
proclaimed in 1866, “[t]his is a country for white men, 
and by God, as long as Iam President, it shall be a gov- 
ernment for white men[.]”* 


The Slave Codes were reborn as the Black Codes and 
Jim Crow laws segregating African Americans and white 
Americans in every aspect of life.°* Although many of 
these laws were most prominent in the U.S. South, they 
reflected a national desire to reinforce a racial hierarchy 
based in white supremacy. 


California 

Although California technically entered the Union in 
1850 as a free state, its early state government support- 
ed slavery.°* Proslavery white southerners held a great 
deal of power in the state legislature, the state court 


III. Racial Terror 


Nationally 

After slavery, white Americans, sometimes aided by 
the government, maintained the badges of slavery by 
carrying out violence and intimidation against African 
Americans for decades.” Racial terror pervaded ev- 
ery aspect of post-slavery life and prevented African 
Americans from building the same wealth and political 
influence as white Americans.” 


African Americans faced threats of violence when they 
tried to vote, when they tried to buy homes in white 
neighborhoods, when they tried to swim in pub- 
lic pools, and when they tried to assert equal rights 
through the courts or in legislation.” White mobs 


system, and among California’s representatives in the 
U.S. Congress. °* 


Some scholars estimate that up to 1,500 enslaved African 
Americans lived in California in 1852.°° Enslaved people 
trafficked to California often worked under dangerous 
conditions, lived in unclean environments,” and 
faced brutal violence.® 


Scholars estimate that up to 


1,500 enslaved 


African Americans 
lived in California in 1852. 


In 1852, California passed and enforced a fugitive slave 
law that made California a more proslavery state than 
most other free states.°? California also outlawed non- 
white people from testifying in any court case involving 
white people.” 


California did not ratify the Fourteenth Amendment, 
which protected the equal rights of all citizens, until 1959 
and did not ratify the Fifteenth Amendment, which pro- 
hibited states from denying a person’s right to vote on 
the basis of race, until 1962.” 


bombed, murdered, and destroyed entire towns.” 
Federal, state, and local governments ignored the vio- 
lence, failed to prosecute offenders, or participated in 
the violence themselves.” 


Racial terror takes direct forms, such as physical as- 
sault, threats of injury, and destruction of property. It 
also inflicts psychological trauma on those who witness 
the harm and injury.” Many African Americans were 
traumatized from surviving mass violence and by the 
constant terror of living in the U.S. South.” Lynchings 
in the American South were not isolated hate crimes 
committed by rogue vigilantes, but part of a systemat- 
ic campaign of terror to enforce the racial hierarchy.” 
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Racial terror targeted at successful African Americans 
has contributed to the present wealth gap between 
African Americans and white Americans. *° 


While lynching and mob murders are no longer socially 
acceptable, scholars have argued that its modern equiv- 
alents continue to haunt African Americans today in the 
form of extrajudicial killings by the police and vigilan- 
tes.*! Racial terror remains a tool for other forms of 
discrimination and control of African Americans, from 
redlining and segregated schools to disparate healthcare 
and denial of bank loans. 


California 

Supported by their state and local governments, 
Californians also terrorized and murdered African 
Americans in Californian.®” The Ku Klux Klan (KKK) 
established chapters all over the state in the 1920s.°? 


During that time, California sometimes held more KKK 
events per year than even Mississippi or Louisiana.** 
Many of California’s KKK members were prominent 
individuals who held positions in civic leadership and 
police departments.®° 


For example, in Los Angeles in the 1920s, numerous 
prominent residents and city government officials were 
KKK members or had KKK ties, including the mayor, 
district attorneys, and police officers.®° Violence against 
African American homeowners in California peaked 
in the 1940s, as more African Americans bought—or 
attempted to buy—homes in white neighborhoods 
across California.®’ 


Today, police violence against and extrajudicial killings 
of African Americans occur in California in the same 
manner as they do in the rest of the country.®® 


IV. Political Disenfranchisement 


Nationally 

African Americans have pursued equal political participa- 
tion since before the Civil War, but the federal, state, and 
local governments of the United States have suppressed 
and continue to suppress African American votes and 
political power.®? After the Civil War, the United States 
protected the voting rights of African Americans on pa- 
per, but not in reality.°° During the 12-year period after 
the Civil War called Reconstruction, the federal govern- 
ment tried to give newly freed African Americans access 
to basic civil rights,°! and by 1868, more than 700,000 
Black men were registered to vote in the South.” During 
Reconstruction, over 1,400 African Americans held feder- 
al, state, or local office, and more than 600 served in state 
assemblies.°? However, progress was short lived. 
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BS-§ Annie (16 Daa i 
Rayfield Lundy, Republican candidate for the California 55th Assembly District inspects a 
burnt cross at 1816 East 122nd Street, Los Angeles, California. (1952) 


During the contested presidential election of 1876, 
Republicans and Democrats agreed to withdraw federal 
troops from key locations in the U.S. South, effectively 
ending Reconstruction.** Southern states then willfully 
ignored the voting protections in the U.S. Constitution, 
and passed literacy tests, poll taxes, challenger laws, 
grandfather clauses, and other devices to prevent 
African Americans from voting.” States also barred 
African Americans from serving on juries.”° 


This targeted government action stripped African 
Americans of the political power they gained during 
Reconstruction. For example, in 1867, African American 
turnout was 90 percent in Virginia.” After Virginia’s vot- 
er suppression laws took effect, the number of African 
American voters dropped from 147,000 to 21,000.% 
During Reconstruction, 16 African American men held 
seats in Congress.°? From 1901 until the 1970s, not a single 
African American served in Congress. !0° 


These government actions returned white suprema- 
cists to power in local, state, and federal government.!7! 
Historians have argued that racist lawmakers elected 
from the Southern states blocked hundreds of federal 
civil rights laws!°? and rewrote many of the country’s 
most important pieces of legislation to exclude or dis- 
criminate against African Americans.!? 


For example, the New Deal, a series of federal laws 
and policies designed to pull America out of the Great 
Depression, created the modern white middle class and 


Executive Summary 


many of the programs that Americans depend upon 
today, such as Social Security.!* But the New Deal ex- 
cluded African Americans from many of its benefits.!©° 


Historians have argued that Southern lawmakers 
ensured that the GI Bill was administered by states 
instead of the federal government to guarantee that 
states could direct its funds mostly to white veter- 
ans.'©° Similarly, in order to secure the support of white 
southern lawmakers, Congress included segregation 
clauses or rejected anti-discrimination clauses in the 
Hill Burton Act of 1946, which paid for our modern 
healthcare infrastructure, and in the Housing Act of 
1949, which helped white Americans buy single family 
homes.’ These federal legislative decisions perpetu- 
ated the racial hierarchy which continues today. 


V. Housing Segregation 


Nationally 

America’s racial hierarchy was the foundation of a sys- 
tem of segregation in the United States after the Civil 
War.!'© The aim of segregation was not only to separate, 
but also to force African Americans to live in worse con- 
ditions in nearly every aspect of life.!"” 


Government actors, working with private individuals, 
actively segregated America into African American and 
white neighborhoods.!"® Although this system of segre- 
gation was called Jim Crow in the South, it existed by 
less obvious, yet effective, means throughout the entire 
country, including in California."° 


During enslavement, about 90 percent of African 
Americans were forced to live in the South.!?° 
Immediately after the Civil War, the country was racially 
and geographically configured in ways that were differ- 
ent from the way it is segregated today.'”! Throughout the 
20th century, American federal, state, and local munic- 
ipal governments expanded and solidified segregation 
efforts through zoning ordinances, slum clearance pol- 
icies, construction of parks and freeways through the 
middle of African American neighborhoods, and pub- 
lic housing siting decisions.!”” Courts enforced racially 
restrictive covenants and prevented homes from being 
sold to African Americans until the late 1940s.!?° 


The federal government used redlining to deny African 
Americans equal access to the capital needed to buy 
a single-family home at the same time that it subsi- 
dized white Americans’ efforts to own the same type of 


California 
California also passed and enforced laws to prevent 
African Americans from accumulating political power. 


California’s law prohibiting non-white witnesses from 
testifying against white Californians protected white de- 
fendants from justice.'!°? The California Supreme Court 
warned that allowing any non-white person to testify 
“would admit them to all the equal rights of citizenship, 
and we might soon see them at the polls, in the jury box, 
upon the bench, and in our legislative halls.”!!° 


California did not allow African American men to vote 
until 1879." The state also passed many of the voter sup- 
pression laws that were used in the South.'” California 
prohibited individuals convicted of felonies from vot- 
ing,!!? added a poll tax,!* and put in place a literacy test.!® 


home.!** As President Herbert Hoover stated in 1931, sin- 
gle-family homes were “expressions of racial longing” 
and “[t]hat our people should live in their own homes is 
a sentiment deep in the heart of our race.”!”° 


The passage of the Fair Housing Act in 1968 outlawed 
housing discrimination, but did not fix the structures 
put in place by 100 years of discriminatory government 
policies; residential segregation continues today.!*° 


The average urban African American person in 1890 
lived in a neighborhood that was only 27 percent African 
American.!”’ In 2019, America is as segregated as it was in 
the 1940s, with the average urban African American living 
in a neighborhood that is 44 percent African American. !”° 
Better jobs, tax dollars, municipal services, healthy envi- 
ronments, good schools, access to health care, and grocery 
stores have followed white residents to the suburbs, 
leaving concentrated poverty, underfunded schools, col- 
lapsing infrastructure, polluted water and air, crime, and 
food deserts in segregated inner city neighborhoods.'”? 


California 

In California, the federal, state, and local govern- 
ments created segregation through redlining, zoning 
ordinances, school and highway siting decisions, and 
discriminatory federal mortgage policy.'*° California's 
“sundown towns,” like most of the suburbs of Los Angeles 
and San Francisco, prohibited African Americans from 
living in towns throughout the state.!! 
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The federal government financed many whites-only 
neighborhoods throughout the state.'*? The federal 
Home Owners’ Loan Corporation maps used in redlin- 
ing described many Californian neighborhoods in 
racially discriminatory terms.!** For example, in San 
Diego there were “servant’s areas” of La Jolla and several 
areas “restricted to the Caucasian race.”!** 


During World War II, the federal government paid 
to build segregated housing for defense workers in 
Northern California.!*° Housing for white workers was 
more likely to be better constructed and permanent.!”° 
While white workers lived in rooms paid for by the fed- 
eral government, African American war workers lived in 
cardboard shacks, barns, tents, or open fields.!%’ 


Racially-restrictive covenants, which were clauses in 
property deeds that usually allowed only white residents 
to live on the property described in the deed, were com- 
monplace and California courts enforced them until at 
least the 1940s.!°8 
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Numerous neighborhoods around the state rezoned 
African American neighborhoods for industrial use to 
keep out white residents!*° or adopted zoning ordinanc- 
es to ban apartment buildings to try and keep out African 
American residents.!*° 


State agencies demolished thriving African American 
neighborhoods in the name of urban renewal and park 
construction.'“! Operating under a state law for ur- 
ban redevelopment, the City of San Francisco declared 
that the Western Addition, a predominately African 
American neighborhood, was blighted, and destroyed 
the Fillmore, San Francisco’s most prominent African 
American neighborhood and business district.!*? In do- 
ing so, the City of San Francisco closed 883 businesses, 
displaced 4,729 households, destroyed 2,500 Victorian 
homes, /*? and damaged the lives of nearly 20,000 peo- 
ple.'** It then left the land empty for many years.!*° 


federal agency to be a credit risk. The map on the right shows the Center for Disease Control’s Social Vulnerability Index scores for census tracts today. The Social Vulnerability Index is widely 
used to assess a community’s capacity to prepare for, respond to, and recover from human and natural disasters. The red portion indicates the highest level of vulnerability to disasters. 


VI. Separate and Unequal Education 


Nationally 

Through much of American history, enslavers and the 
white political ruling class in America falsely believed it 
was in their best interest to deny education to African 
Americans in order to dominate and control them."*® 
Enslaving states denied education to nearly all enslaved 
people, while the North and Midwest segregated their 
schools and limited or denied education access to freed 
African Americans.'*” 


After slavery, southern states maintained the racial hier- 
archy by legally segregating African American and white 
children, and white-controlled legislatures funded 
African American public schools far less than white pub- 
lic schools.“ In 1889, an Alabama state legislator stated, 
“[elducation would spoil a good plow hand.”"*9 African 
American teachers received lower wages, and African 
American children received fewer months of schooling 
per year and fewer years of schooling per lifetime than 
white children.!°° 
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Contrary to what most Americans are taught, the U.S. 
Supreme Court’s landmark 1954 case Brown v. Board of 
Education, which established that racial segregation in 
public schools is unconstitutional, did not mark the end 
of segregation.) 


Nationally, nonwhite school districts get 


$23 Billion LESS 


than predominantly white districts 


After Brown v. Board, many white people and white-dom- 
inated school boards throughout the country actively 
resisted integration.” In the South, segregation was 
still in place through the early 1970s due to massive 
resistance by white communities.'*? In the rest of the 
country, including California, education segregation 
occurred when governments supported residential 
segregation coupled with school assignment and sit- 
ing policies.!°* Because children attended the schools 
in their neighborhood and school financing was tied to 
property taxes, most African American children attend- 
ed segregated schools with less funding and resources 
than schools attended by white children.!®° 


In 1974, the U.S. Supreme Court allowed this type of 
school segregation to continue in schools if it reflect- 
ed residential segregation patterns between the city 
and the suburbs.!°° In part, as a result of this decision 
and other U.S. Supreme Court decisions that fol- 
lowed, many public schools in the United States never 


integrated in the first place or were integrated and 
subsequently re-segregated. 


California 

In 1874, the California Supreme Court ruled that seg- 
regation in the state’s public schools was legal,!®’ a 
decision that predated the U.S. Supreme Court’s in- 
famous “separate but equal” case, Plessy v. Ferguson, by 
22 years. °° 


In 1966, as the South was in the process of desegregating, 
85 percent of African American students in California 
attended predominantly minority schools, and only 12 
percent of African American students and 39 percent 
of white students attended racially balanced schools.°? 
Like in the South, white Californians fought deseg- 
regation and, in a number of school districts, courts 
had to order districts to desegregate.'©° Any progress 
attained through court-enforced desegregation was 
short-lived. Throughout the mid- to late-1970s, courts 
overturned, limited, or ignored desegregation orders in 
many California districts, as the U.S. Supreme Court and 
Congress limited methods to integrate schools.! In 1979, 
California passed Proposition 1, which further limited de- 
segregation efforts tied to busing.!© 


In the vast majority of California school districts, schools 
either re-segregated or were never integrated, so segre- 
gated schooling persists today. California is the sixth-most 
segregated state in the country for African American stu- 
dents.!® In California's highly segregated schools, schools 
mostly attended by white and Asian children receive more 
funding and resources than schools mostly attended by 
African American and Latino children.!* 


VII. Racism in Environment and Infrastructure 


Nationally 

Due to residential segregation, African Americans have 
lived in poor-quality housing throughout American 
history, exposing them to disproportionate amounts of 
lead poisoning and increasing their risks of infectious 
disease.!°° Segregated African American neighbor- 
hoods have more exposure to hazardous waste, oil and 
gas production, and automobile and diesel fumes, and 
are more likely to have inadequate public services like 
sewage lines and water pipes.!°° African Americans are 
more vulnerable than white Americans to the danger- 
ous effects of extreme weather patterns like heat waves, 
worsened by the effects of climate change.!® 


California 

National patterns are replicated in California. African 
Americans in California are more likely than white 
Californians to live in overcrowded housing and near 
hazardous waste.'®® African American neighborhoods 
are more likely to lack tree canopy’®? and suffer from 
the consequences of water!” and air pollution.! For 
instance, African American neighborhoods in the 
San Joaquin Valley were historically denied access to 
clean water.'”” 
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VII. Pathologizing the African American Family 


Nationally 

Government policies and practices have destroyed African 
American families throughout American history. After 
the Civil War, southern state governments re-enslaved 
children by making them “apprentices” and forcing them 
to labor for white Americans, who were sometimes their 
former enslavers.'”* In the past century, both financial 
assistance and child welfare systems have based decisions 
on racist beliefs about African Americans, which continue 
to operate as badges of slavery.!* 


Government-issued financial assistance has excluded 
African Americans from receiving benefits. In the early 
1900s, state governments made support payments every 
month to low income single mothers to assist them with 
the expenses incurred while raising children.’ African 
American families were generally excluded, despite 
their greater need.!” 


Scholars have found that racial dis- 
crimination exists at every stage of the 
child welfare process.!”” Comparing 
equally poor African American and 
white families, studies have found 
that even with families considered 
to be at equal risk for future abuse, 
state agencies are more likely to re- 
move African American children 
from their families than remove 
white children from their families.'”® 
As of 2019, African American children make up 14 percent 
of American children, but 23 percent of children in foster 
care.'’? Studies have shown that this is likely not because 
African American parents mistreat their children more of- 
ten, but rather due to poverty and racist systems.!°° 


AFRICAN AMERICAN 
U.S. POPULATION 


Meanwhile, the criminal and juvenile justice systems 
have intensified these harms to African American fami- 
lies by imprisoning large numbers of African American 
youth and separating African American families. '*! 


California 

Trends in California match those in the rest of the coun- 
try. Recent California Attorney General investigations 
have found several school districts that punished African 
American students at higher rates than students of other 
races.!®? A 2015 study ranked California among the five 
worst states in foster care racial disparities.'*? African 
American children in California make up approximately 
22 percent of the foster population, while making up 
only six percent of the general child population,'** a 
disparity far higher than the disparity in national per- 
centages.'®° Some counties in California—both urban 


2019 


AFRICAN AMERICAN 
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and rural—have much higher disparities compared to 
the statewide average. In San Francisco County, which 
is largely urban and has around 800,000 residents, the 
percentage of African American children in foster care 
in 2018 was over 25 times the rate of white children.'*® 


IX. Control Over Creative, Cultural, & Intellectual Life 


Nationally 

During slavery, state governments controlled and dic- 
tated the forms and content of African American artistic 
and cultural production.!®’ After the Civil War, gov- 
ernments and politicians embraced minstrelsy, which 
was the popular racist and stereotypical depiction of 
African Americans through song, dance, and film.!*° 
Federal and state governments failed to protect African 
American artists, culture-makers, and media-makers 
from discrimination and simultaneously promoted 
discriminatory narratives.!®9 


Federal and state governments allowed white Americans 
to steal African American art and culture with impunity— 
depriving African American creators of valuable copyright 
and patent protections.!*° State governments denied 
African American entrepreneurs and culture-makers 
access to leisure sites, business licenses, and funding for 
leisure activities.!®! State governments memorialized 
the Confederacy as just and heroic through monument 
building, while suppressing the nation’s history of rac- 
ism and slavery.'*” States censored cinematic depictions 
of discrimination against and integration of African 
Americans into white society.!% 
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California 

In California, city governments decimated thriving 
African American neighborhoods with vibrant artistic 
communities, like the Fillmore in San Francisco.!%* Local 
governments in California have discriminated against, 
punished, and penalized African American students for 
their fashion, hairstyle, and appearance.’ State-funded 


California museums have excluded African American 
art from their institutions.!%° California has criminal- 
ized African American rap artists, as California courts 
have allowed rap lyrics to be used as evidence relat- 
ed to street gang activity.!%’ California has also been 
home to numerous racist monuments and memorials 
for centuries.!%8 


X. Stolen Labor and Hindered Opportunity 


Nationally 

During slavery, the labor of enslaved African Americans 
built the infrastructure of the nation, filled the nation’s 
coffers, and produced its main agricultural products 
for domestic consumption and export.'®? Since then, 
federal, state, and local government actions directly seg- 
regated and discriminated against African Americans.”°° 
In 1913, President Woodrow Wilson officially segregat- 
ed much of the federal workforce.*°! While African 
Americans have consistently served in the military since 
the very beginning of the country, the military has his- 
torically paid African American soldiers less than white 
soldiers and often deemed African Americans unfit for 
service until the military needed them to fight.?” 


Federal laws have also protected white workers while 
denying the same protections to African American work- 
ers, setting up and allowing private discrimination.?” 


Approximately 85 percent of all African American 
workers in the United States at the time were excluded 
from the labor protections passed in the 1938 Fair Labor 
Standards Act—protections like federal minimum wage, 
the maximum number of working hours before over- 
time pay is required, and limits on child labor.” The Act 
essentially outlawed child labor in industrial settings, 


XI. An Unjust Legal System 


Nationally 

American government at all levels criminalized African 
Americans for the purposes of social control, and 
to maintain an economy based on exploited African 
American labor.”!* 


According to one meta-study, from 1989 to 2014, employment 
discrimination against African Americans had not decreased. 


where most white children worked at the time, and al- 
lowed child labor in agricultural and domestic work, 
where most African American children worked.?° 


Although federal and state laws like the Federal Civil 
Rights Act of 1964 and the California Fair Employment 
and Housing Act of 1959 prohibit discrimination, en- 
forcement is slow and spotty.?°° Federal and state 
policies like affirmative action produced mixed results 
and were short lived.”” African Americans continue to 
face employment discrimination today.” 


California 

Several California cities did not hire African American 
workers until the 1940s, and certain public sectors 
continued to avoid hiring African American workers 
even in 1970.”°° The San Francisco Fire Department, for 
example, had no African American 
firefighters before 1955, and by 
1970, when African American 
residents made up 14 percent of 
the city’s population, only four 
of the Department’s 1,800 uni- 
formed firefighters were African 
American.”!° During the New 
Deal, several California cities invoked city ordinanc- 
es to prevent African American federal workers from 
working within their cities.”!! Labor unions excluded 
African American workers in California.”’” Today, by 
some measures, two of California’s major industries, 
Hollywood and Silicon Valley, employ disproportion- 
ately fewer African Americans.”!° 


After the Civil War, and throughout legal segregation, 
states passed numerous laws that criminalized African 
Americans when they performed everyday tasks, like 
stepping into the same waiting rooms as white Americans 
at bus stations or walking into a park for white people.”” 
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In the South, until the 1940s, African American men and 
boys were arrested on vagrancy charges or minor vio- 
lations, fined, and forced to pay off their fine in a new 
system of de facto enslavement called convict leasing.”!® 
In the words of the Supreme Court of Virginia, they were 
“slaves of the state.””!” 

COURTESY OF THE LIBRARY OF CONGRESS 


The convict leasing system in the South re-enslaved thousands of African American men and boys 
through the use of trumped up charges. (1903) 


During the “tough on crime” and “War on Drugs” era, 
politicians continued to criminalize African Americans to 
win elections. President Richard Nixon’s domestic policy 
advisor explained that by “getting the public to associate 
the hippies with marijuana and blacks with heroin, and 
then criminalizing both heavily, [the Nixon White House] 
could disrupt those communities. ... Did we know we 
were lying about the drugs? Of course we did.”!8 


The criminalization of African Americans is an en- 
during badge of slavery and has contributed to the 


over-policing of African American neighborhoods, the 
school to prison pipeline, the mass incarceration of 
African Americans, and other inequities in nearly every 
corner of the American legal system.”!9 


It has also led to a rejection by police and mainstream 
media of accepting African Americans as victims. Law en- 
forcement poorly investigates or ignores crimes against 
African American women.””° African American children 
on average remain missing longer and are more likely 
to be missing than non-African American children.?” 


The American criminal justice system overall physical- 
ly harms, imprisons, and kills African Americans more 
than other racial groups relative to their percentage of 
the population.””” While constitutional amendments?”? 
and federal civil rights laws?‘ have tried to remedy these 
injustices, scholars have argued that the U.S. criminal 
justice system is a new iteration of legal segregation.””° 


California 

Like the rest of the country, California police stop, shoot, 
kill, and imprison more African Americans than their 
share of the population.””° Police officers reported ul- 
timately taking no action during a stop most frequently 
when stopping a person they perceived to be African 
American, suggesting there may have been no legitimate 
basis for the stop.””’ Additionally, a 2020 study showed 
that racial discrimination is an “ever-present” feature 
of jury selection in California.”*° The lingering effects of 
California’s punitive criminal justice policies, such as the 
state’s three-strikes law, have resulted in large numbers 
of African Americans in prisons and jails.?”° 


XII. Mental and Physical Harm and Neglect 


Nationally 

The government actions described in this report 
have had a devastating effect on the health of African 
Americans. Compared to white Americans, African 
Americans live shorter lives and are more likely to suffer 
and die from almost all diseases and medical conditions 
than white Americans.”°° When they are hospitalized, 
African American patients with heart disease receive 
older, cheaper, and more conservative treatments than 
their white counterparts.7*! 


Researchers have found that by some measures, this 
health gap has grown and cannot be explained by 
poverty alone,”*? as middle- and upper-class African 
Americans also manifest high rates of chronic illness 


14 


and disability.2°* Researchers have linked these health 
outcomes in part to African Americans’ unrelenting ex- 
perience of racism in our society.”*4 Research suggests 
that race-related stress may have a greater impact on 
health among African Americans than diet, exercise, 
smoking, or income status.””° 


In addition to physical harm, African Americans ex- 
perience anger, anxiety, paranoia, helplessness, 
hopelessness, frustration, resentment, fear, lowered 
self-esteem, and lower levels of psychological function- 
ing as a result of racism.”°° These feelings can profoundly 
undermine African American children’s emotional and 
physical well-being and their academic success.?°’ 
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California 

These measures are similar in California. The life expec- 
tancy of an average African American Californian was 
75.1 years, six years shorter than the state average.7°° 
African American babies are more likely to die in infancy, 
and African American mothers giving birth die at a rate 
almost four times higher than the average Californian 
mother.”*? Compared with white Californians, African 
American Californians are more likely to have diabetes, 
die from cancer, or be hospitalized for heart disease.”*° 


African American Californians suffer from high rates 
of serious psychological distress, depression, suicid- 
al ideation, and other mental health issues.”*! Unmet 
mental health needs are higher among African American 


XIII. The Wealth Gap 


Nationally 

As described in further detail throughout this report, 
government policies perpetuating badges of slavery 
have helped white Americans accumulate wealth, while 
erecting barriers which prevented African Americans 
from doing the same. 


Federal and California Homesteading Acts essentially 
gave away hundreds of millions of acres of land almost 
for free, mostly to white families.2“4 Today, as many as 
46 million of their living descendants, approximately 
one-quarter of the adult population of the United States, 
reap the wealth benefits of these laws.”*° In the 1930s 
and 1940s, the federal government created programs 
that subsidized low-cost loans, which allowed millions 
of average white Americans to own their homes for the 


In 2019, white households owned 
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MORE 
assets than Black households 


first time.?*° Of the $120 billion worth of new housing 
subsidized between 1934 and 1962, less than two per- 
cent went to nonwhite families.7*” Other bedrocks of 
the American middle class, like Social Security and the 
GI Bill, also mostly excluded African Americans.7** The 
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Californians, as compared with white Californians, 
including lack of access to mental healthcare and sub- 
stance abuse services.”*” African American Californians 
have the highest rates of attempted suicide among all 
racial groups.*3 


federal tax structure has in the past and continues today 
to discriminate against African Americans.”*9 


These harms have compounded over generations, re- 
sulting in an enormous wealth gap that is the same today 
as it had been two years before the Civil Rights Act was 
passed in 1964.7°° In 2019, the median African American 
household had a net worth of $24,100, 13 percent of the 
median net worth of white households at $188,200.7°! 
This wealth gap persists regardless of education level and 
family structure and across all income levels.”>” 


California 

The wealth gap exists in similar ways in California. A 
2014 study of the Los Angeles metro area found that the 
median value of liquid assets for native born African 
American households was $200, compared to $110,000 
for white households.?°? 


California’s homestead laws similarly excluded African 
Americans before 1900 because they required a home- 
steader to be white.”°* Throughout the 20th century, 
federal, state and local governments in California erect- 
ed barriers to African American homeownership and 
supported or directly prohibited African Americans 
from living in suburban neighborhoods.”°° Californians 
passed Proposition 209 in 1996, which prohibited the 
consideration of race in state contracting.”°° One study 
has estimated that, as a result of Proposition 209, mi- 
nority- and women-owned business enterprises have 
lost about $1 billion.*°” 
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Key Findings of Part I 


In order to maintain slavery, colonial and American 
governments adopted white supremacist beliefs and 
passed laws in order to maintain a system that stole the 
labor and intellect of people of African descent. This 
system was maintained by and financially benefited 
the entire United States of America and its territories. 


This system of white supremacy is a badge of slavery 
and continues to be embedded today in numerous 
American and Californian legal and social systems. 
Throughout American history, this system has been 
upheld by federal, state, and local laws and policies 
and by violence and terror. All over the country, but 
particularly in the South during the era of legal segre- 
gation, federal, state, and local governments directly 
engaged in, supported, or failed to protect African 
Americans from the violence and terror aimed to sub- 
jugate African Americans. 


These government actions and derelictions of duty 
caused compounding physical and psychological inju- 
ry for generations. In California, racial violence against 
African Americans began during slavery, continued 
through the 1920s, as groups like the Ku Klux Klan per- 
meated local governments and police departments, 
and peaked after World War I, as African Americans 
attempted to move into white neighborhoods. 


After the Civil War, African Americans briefly won 
political power during Reconstruction. In response, 
southern states responded by systematically strip- 
ping African Americans of their power to vote. Racist 
lawmakers elected from southern states blocked hun- 
dreds of federal civil rights laws and edited important 
legislation to exclude or discriminate against African 
Americans, harming African American Californians. 


Government actors, working with private individuals, 
actively segregated America into African American and 
white neighborhoods. In California, federal, state, and 
local governments created segregation where none 
had previously existed through discriminatory federal 
housing policies, zoning ordinances, school siting de- 
cisions, and discriminatory federal mortgage policies 
known as redlining. Funded by the federal govern- 
ment, the California state and local government also 
destroyed African American homes and communi- 
ties through park and highway construction, urban 
renewal, and by other means. 


Enslavers denied education to enslaved people in or- 
der to control them. Throughout American history, 


African American students across the country and in 
California have attended schools with less funding and 
resources than white students. After slavery, south- 
ern states passed laws to prevent African American 
and white students from attending the same schools. 
Throughout the country, children went to the school 
in their neighborhoods, so education segregation 
was created by residential segregation. Many public 
schools in the United States never integrated in the 
first place or were integrated and then re-segregated. 
Today, California is the sixth most segregated state 
in the country for African American students, who 
attend schools with less funding and resources than 
white students. 


Due to residential segregation, African Americans— 
compared to white Americans—are more likely to 
live in worse quality housing and in polluted neigh- 
borhoods with inadequate infrastructure. African 
American Californians face similar harms. 


Government-issued financial assistance has histor- 
ically excluded African Americans from receiving 
benefits. The current child welfare systems in the 
country and in California operate on harmful and 
false racial stereotypes of African Americans. This has 
resulted in extremely high rates of African American 
children removed from their families, even though 
African American parents generally do not mistreat 
their children at higher rates than white parents. 


Federal and state governments, including 
California, failed to protect African American art- 
ists, culture-makers, and media-makers from 
discrimination and simultaneously promoted 
discriminatory narratives. State governments memo- 
rialized the Confederacy as just and heroic through 
monument building, while suppressing the nation’s 
history of racism and slavery. 


Federal, state, and local government actions, in- 
cluding in California, have directly segregated and 
discriminated against African Americans at work. 
Federal and state policies like affirmative action pro- 
duced mixed results and were short lived. African 
Americans continue to face employment discrimina- 
tion today in the country and in California. 


American government at all levels, including in 
California, have historically criminalized African 
Americans for the purposes of social control, and 
to maintain an economy based on exploited African 
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American labor. This criminalization is an enduring 
badge of slavery and has contributed to the over-po- 
licing of African American neighborhoods, the school 
to prison pipeline, the mass incarceration of African 
Americans, a refusal to accept African Americans as 
victims, and other inequities in nearly every corner 
of the American and California legal systems. As a 
result, the American and California criminal justice 
system physically harms, imprisons, and kills African 
Americans more than other racial groups relative to 
their percentage of the population. 


e The government actions described in this re- 
port have had a devastating effect on the health of 
African Americans in the country and in California. 
Compared to white Americans, African Americans 
live shorter lives and are more likely to suffer and 


die from almost all diseases and medical conditions 
than white Americans. Researchers have linked these 
health outcomes in part to African Americans’ unre- 
lenting experience of racism. In addition to physical 
harm, African Americans experience psychological 
harm, which can profoundly undermine African 
American children’s emotional and physical well-be- 
ing and their academic success. 


e Government laws and policies perpetuating badges 
of slavery have helped white Americans accumulate 
wealth, while erecting barriers which prevented African 
Americans from doing the same. These harms com- 
pounded over generations, resulting in an enormous 
gap in wealth today between white Americans and 
African Americans in the nation and in California. 


PART II: INTERNATIONAL PRINCIPLES OF REPARATION AND EXAMPLES OF 


REPARATIVE EFFORTS 


XIV. International Reparations Framework 


AB 3121 requires the recommendations from the 
Reparations Task Force to “comport with international 
standards of remedy for wrongs and injuries caused by 
the state, that include full reparations and special mea- 
sures, as understood by various relevant international 
protocols, laws, and findings.”7°° 
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The United Nations emblem is seen in front of the United Nations Office (UNOG) in Geneva, 
Switzerland. (2008) 


The United Nations Principles on Reparation set forth 
a legal framework for providing full and effective rep- 
arations to victims of gross violations of international 
human rights law and serious violations of international 
humanitarian law.*°° The framework takes an expansive 
view of what it means to be a victim. The framework does 


not define the violations it covers, but the International 
Commission of Jurists has explained that they are the 
“types of violations that affect in qualitative and quantita- 
tive terms the most basic rights of human beings, notably 
the right to life and the right to physical and moral integ- 
rity of the human person.””°° Examples include genocide, 
slavery and slave trade, murder, enforced disappearances, 
torture or other cruel, inhuman or degrading treatment 
or punishment, and systematic racial discrimination.”®! 
The Convention on the Prevention and Punishment of 
the Crime of Genocide separately defines “genocide.””° 


According to the international legal framework estab- 
lished by the United Nations Principles on Reparation, 
a full and effective reparations program must include 
all of the following: (1) Restitution; (2) Compensation; 
(3) Rehabilitation; (4) Satisfaction; and (5) Guarantees 
of non-repetition.”°? The Task Force has sought to en- 
sure that each of these components is addressed in its 
recommendations to the Legislature in this report, and 
reiterates to the Legislature that reeommendations ad- 
dressing each component would need to be implemented 
in order to achieve a reparations plan that complies with 
the international standard for reparations. 


Restitution 

“Restitution should, whenever possible, restore the 
victim to the original situation before the gross vio- 
lations of international human rights law or serious 
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violations of international humanitarian law occurred. 
Restitution includes, as appropriate: restoration of lib- 
erty, enjoyment of human rights, identity, family life 
and citizenship, return to one’s place of residence, res- 
toration of employment and return of property.”?°* 


According to the International Commission of Jurists’ 
(ICJ) interpretation of the U.N. Principles on Reparation, 
where the state can return a victim to the status quo, the 
state has “an obligation to ensure measures for its res- 
toration.””© However, even though 
restitution is considered the pri- 
mary form of reparation, the ICJ 
acknowledges that “in practice,” 
restitution “is the least frequent, 
because it is mostly impossible to 
completely return [a victim] to 
the situation [they were in] before 
the violation, especially because of the moral damage 
caused to victims and their relatives.””° So, the IC] spec- 
ifies that where complete restitution is not possible, as 
will often be the case, the state must “take measures to 
achieve a status as approximate as possible.”*™” In situ- 
ations where even this is not feasible, “the State has to 
provide compensation covering the damage arisen from 
the loss of the status quo ante.”*°° 


In order to satisfy this component of the internation- 
al standards for an effective reparations program, the 
Task Force offers recommendations to the Legislature 
in Part IV of this report regarding how to appropriately 
calculate restitution for the whole class of individuals 
determined to be eligible for reparations. 


Compensation 

Compensation should be provided for any economically 
assessable damage, as appropriate and proportional to 
the gravity of the violation and the circumstances of each 
case, resulting from gross violations of international hu- 
man rights law and serious violations of international 
humanitarian law, such as: 


a. Physical or mental harm; 


b. Lost opportunities, including employment, educa- 
tion and social benefits; 


c. Material damages and loss of earnings, including 
loss of earning potential; 


d. Moral damage; 
e. Costs required for legal or expert assistance, med- 


icine and medical services, and psychological and 
social services.”°° 


According to the ICJ’s interpretation of the U.N. 
Principles on Reparation, compensation is to be un- 
derstood “as the specific form of reparation seeking to 
provide economic or monetary awards for certain loss- 
es, be they of material or immaterial, of pecuniary or 
non-pecuniary nature.”’” The ICJ highlights how com- 
pensation has been awarded by claims commissions 
for claims of “material and immaterial damage” and 
especially those involving “wrongful death or depriva- 
tion of liberty.”*” The United Nations has recognized a 


“Rehabilitation should include medical and psychological care as 
well as legal and social services.” 


right to compensation “even where it is not explicitly 
mentioned” in a particular treaty, and the Human Rights 
Committee “recommends, as a matter of practice, that 
States should award compensation.”’” The basis for 
this recommendation comes from Article 2(3)(a) of the 
International Covenant on Civil and Political Rights.?” 
International jurisprudence divides compensation into 
“material damages” and “moral damages.” Material 
damages include, among other types, loss of actual or 
future earnings, loss of movable and immovable prop- 
erty, and legal costs.*” Moral damages include physical 
and mental harm.” 


In order to satisfy this component of the internation- 
al standards for an effective reparations program, the 
Task Force offers recommendations to the Legislature 
in Part IV of this report regarding how to appropriately 
compensate those who are able to demonstrate that they 
have suffered specific compensable injuries. 


Rehabilitation 

“Rehabilitation should include medical and psychologi- 
cal care as well as legal and social services.” *”” According 
to the ICJ’s interpretation of the U.N. Principles on 
Reparation, “victims are entitled to rehabilitation of their 
dignity, their social situation and their legal situation, 
and their vocational situation.”?”8 The ICJ also highlight- 
ed the Convention Against Torture’s assessment on what 
constitutes rehabilitation.’”? Accordingly, “rehabilitation 
must be specific to the victim, based on an independent, 
holistic and professional evaluation of the individual’s 
needs, and ensure that the victim participates in the 
choice of service providers.””°° Furthermore, “the obli- 
gation to provide the means for as full rehabilitation as 
possible may not be postponed and does not depend on 
the available resources of the State.””*! Finally, rehabili- 
tation “should include a wide range of inter-disciplinary 
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services, such as medical and psychological care, as well 
as legal and social services, community and family-ori- 
ented assistance and services; vocational training and 
education,” and “rectification of criminal records” or 
“invalidation of unlawful convictions.”?°” 


In order to satisfy this component of the international 
standards for an effective reparations program, the Task 
Force offers recommendations to the Legislature in Part 
V of this report regarding a wide variety of statutory and 
regulatory changes that the Legislature should enact in 
order to support rehabilitation of those eligible for the 
recommended programs. 


Satisfaction 
Under the U.N. Principles on Reparation, satisfac- 
tion should include, where applicable, any or all of 
the following: 


a. Effective measures aimed at the cessation of 
continuing violations; 


b. Verification of the facts and full and public disclo- 
sure of the truth to the extent that such disclosure 
does not cause further harm or threaten the safety 
and interests of the victim, the victim’s relatives, 
witnesses, or persons who have intervened to assist 
the victim or prevent the oc- 
currence of further violations; 


c. The search for the where- 
abouts of the disappeared, for 
the identities of the children 
abducted, and for the bodies 
of those killed, and assistance 
in the recovery, identification 
and reburial of the bodies in accordance with the 
expressed or presumed wish of the victims, or the 
cultural practices of the families and communities; 


d. An official declaration or a judicial decision restor- 
ing the dignity, the reputation and the rights of 
the victim and of persons closely connected with 
the victim; 


e. Public apology, including acknowledgment of the 
facts and acceptance of responsibility; 


f. Judicial and administrative sanctions against per- 
sons liable for the violations; 


g. Commemorations and tributes to the victims; 


h. Inclusion of an accurate account of the violations 
that occurred in international human rights law and 


international humanitarian law training and in ed- 
ucational material at all levels. 7*° 


According to the ICJ’s interpretation of the U.N. 
Principles on Reparation, satisfaction is a “non-finan- 
cial form of reparation for moral damage or damage to 
the dignity or reputation” that has “been recognized by 
the International Court of Justice.””** Satisfaction can 
take the form of a condemnatory judgment, or the ac- 
knowledgment of truth, as well as the acknowledgment 
of responsibility and fault.”®° The ICJ also held that sat- 
isfaction includes “the punishment of the authors of the 
violation.””*° Furthermore, “the U.N. Updated Principles 
on Impunity recommend that the final report of truth 
commissions be made public in full.””*” This is support- 
ed by the U.N. Human Rights Commission’s resolution 
on impunity which recognizes that “for the victims of 
human rights violations, public knowledge of their suf- 
fering and the truth about the perpetrators, including 
their accomplices, of these violations are essential steps 
towards rehabilitation and reconciliation.”?*® 


Another important factor for satisfaction is a “public 
apology” and a “public commemoration.””° A public 
apology helps “in restoring the honour, reputation or 
dignity of a [victim].”*°° The public commemoration 
“is particularly important in cases of violations of the 


Satisfaction can take the form of a condemnatory judgment or 
the acknowledgment of truth, as well as the acknowledgment 
of responsibility and fault. 


rights of groups or a high number of persons, some- 
times not individually identified, or in cases of violations 
that occurred a long time in the past.””*! A public com- 
memoration “in these cases has a symbolic value and 
constitutes a measure of reparation for current but also 
future generations.”**” 


In order to satisfy this component of the internation- 
al standards for an effective reparations program, the 
Task Force offers recommendations to the Legislature 
in Part III of this report, regarding the manner and 
scope of a formal apology, and in Part V of this report, 
regarding a variety of statutory and regulatory changes 
that should be enacted by the Legislature to achieve 
satisfaction. These recommendations are based on the 
fulsome accounting in Part I of this report, that ad- 
dresses the need for a “full and public disclosure of the 
truth.”*° Additionally, Part VII of this report serves as 
a first step toward a more comprehensive program of 
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a “full and public disclosure of the truth”*™ by bring- 
ing forward data and elevating the stories regarding 
the harms suffered by the community. Part VIII of this 
report offers recommendations to the Legislature that 
would ensure that the public is educated about, and the 
steps needed to collectively redress, the harms. And 
finally, Part IX of this report offers a detailed account- 
ing of the legal methods used to perpetuate a system of 
unequal justice, which the Task Force recommends the 
Legislature dismantle in order to ensure satisfaction. 


Guarantees of Non-Repetition 

Under the U.N. Principles on Reparation, guarantees of 
non-repetition should include, where applicable, any 
or all of the following measures: 


Ensuring effective civilian control of military and 
security forces; 


Ensuring that all civilian and military proceedings 
abide by international standards of due process, 
fairness and impartiality; 


c. Strengthening the independence of the judiciary; 


Protecting persons in the legal, medical and health- 
care professions, the media and other related 
professions, and human rights defenders; 


e. Providing, on a priority and continued basis, hu- 
man rights and international humanitarian law 
education to all sectors of society and training for 
law enforcement officials as well as military and 
security forces; 


f. Promoting the observance of codes of conduct and 
ethical norms, in particular international standards, 
by public servants, including law enforcement, 
correctional, media, medical, psychological, so- 
cial service and military personnel, as well as by 
economic enterprises; 


Promoting mechanisms for preventing and moni- 
toring social conflicts and their resolution; 


Reviewing and reforming laws contributing to or 
allowing gross violations of international human 
rights law and serious violations of international 
humanitarian law.*® 


According to the ICJ’s interpretation of the U.N. 
Principles on Reparation, the guarantee of non-rep- 
etition derives from general international law.?°° A 
guarantee of non-repetition is an aspect of “resto- 
ration and repair of the legal relationship affected by 
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the breach.”?% According to the International Law 
Commission, “[a]ssurances and guarantees are con- 
cerned with the restoration of confidence in a continuing 
relationship.””°° A guarantee of non-repetition overlaps 
with international human rights law because “States 
have a duty to prevent human rights violations.”?°° A 
guarantee of non-repetition is “required expressly” as 
part of the “legal consequences of [a state’s] decisions 
or judgments.”°°° This express requirement is sup- 
ported by the U.N. Commission on Human Rights, the 
Human Rights Committee, the Inter-American Court 
and Commission on Human Rights, the Committee of 
Ministers and Parliamentary Assembly of the Council 
of Europe, and the African Commission on Human and 
Peoples’ Rights.?°! Another measure that falls under the 
guarantee of non-repetition is “the necessity to remove 
officials implicated in gross human rights violations 
from office.”*°” Finally, a guarantee of non-repetition 
can and often must involve “structural changes” that 
must be “achieved through legislative measures” to en- 
sure that the violations cannot ever happen again.” 


While the U.N. Principles on Reparation are primarily 
based on the notion of government responsibility, the 
negotiators also reached a consensus that “non-State 
actors are to be held responsible for their policies and 
practices, allowing victims to seek redress and repara- 
tion on the basis of legal liability and human solidarity, 
and not [just] on the basis of State responsibility.”°°* 
Principle 3(c) provides for equal and effective access to 
justice, “irrespective of who may ultimately be the bear- 
er of responsibility for the violation.”?° Additionally, 
Principle 15 states, “[iJn cases where a person, a legal 
person, or other entity is found liable for reparation to 
a victim, such party should provide reparation to the 
victim or compensate the State if the State has already 
provided reparation to the victim.”?° 


According to the international legal framework laid out 
by the UN Principles on Reparation, victims of gross vi- 
olations of international human rights law and serious 
violations of international humanitarian law should be 
provided with full and effective reparations.°” Victims 
are “persons who individually or collectively suffered 
harm, including physical or mental injury, emotional 
suffering, economic loss or substantial impairment of 
their fundamental rights, through acts or omissions that 
constitute gross violations of international human rights 
law, or serious violations of international humanitarian 
law.”°°8 Furthermore, “the term ‘victim’ also includes 
the immediate family or dependents of the direct victim 
and persons who have suffered harm in intervening to 
assist victims in distress or to prevent victimization.”°°9 
Additionally, “[al person shall be considered a victim 
regardless of whether the perpetrator of the violation 
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is identified, apprehended, prosecuted, or convicted 
and regardless of the familial relationship between the 
perpetrator and the victim.”?!° 


Also, the ICJ has specified that for purposes of the UN 
Principles on Reparation, the definition of “victim” is 
meant to be broad.*"! According to the ICJ, a “victim 
is not only the person who was the direct target of the 
violation, but any person affected by it directly or indi- 
rectly.”?!” The ICJ cited how certain authorities “disfavor 
the distinction between direct and indirect victims,” 
so “[rleparations programmes should use a wide and 
comprehensive definition of ‘victim’ and should not 
distinguish between direct and indirect victims.”?? A 
comprehensive definition of the word “victim” should 
include family members who have endured “unique 
forms of suffering as a direct result” of what happened 
to their families.*!* 


While the UN Principles on Reparation do not formally 
define “gross violations of international human rights 
law” or “serious violations of international humanitar- 
ian law,” the ICJ defines “gross violations” and “serious 
violations” as the “types of violations that affect in qual- 
itative and quantitative terms the most basic rights of 
human beings, notably the right to life and the right to 
physical and moral integrity of the human person.”?> 
Examples of these types of violations include “genocide, 
slavery and slave trade, murder, enforced disappear- 
ances, torture or other cruel, inhuman or degrading 
treatment or punishment, prolonged arbitrary deten- 
tion, deportation or forcible transfer of population, 
and systematic racial discrimination.”*!° The ICJ also 
held that “harm should be presumed in cases of gross 
human rights violations”?”” 


Victims of gross violations of international human 
rights law and serious violations of international hu- 
manitarian law are entitled to certain remedies under 
international law: 


e Equal and effective access to justice; 


e Adequate, effective and prompt reparation for harm 
suffered; and 


e Access to relevant 
violations and reparation mechanisms. 


information concerning 
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According to the UN Human Rights Committee, “the 
right to an effective remedy necessarily entails the right 
to reparation.”*!° An effective remedy refers to proce- 
dural remedies whereas the right to reparation refers 
to restitution, compensation, rehabilitation, satisfac- 
tion, and guarantees of non-repetition. Also, victims 
“shall have equal access to an effective judicial remedy 
as provided for under international law.”?”° This would 
require a state to “establish functioning courts of law or 
other tribunals presided over by independent, impartial 
and competent individuals exercising judicial functions 
as a prerequisite to ensuring that victims have access to 
an effective judicial remedy.” *”! This would also require 
the state to have “competent authorities to enforce the 
law and any such remedies that are granted by the courts 
and tribunals.”°”2 


In order to satisfy this component of the internation- 
al standards for an effective reparations program, the 
Task Force offers recommendations to the Legislature in 
Part V of this report regarding a wide variety of statutory 
and regulatory changes to ensure non-repetition of the 
identified historical injustices. Additionally, Part VIII of 
this report offers recommendations to the Legislature 
that would ensure that the public is educated about and 
understands these harms. And finally, Part IX of this re- 
port offers an accounting of the legal methods used to 
perpetuate a system of unequal justice, which the Task 
Force recommends the Legislature dismantles in order 
to ensure non-repetition. 


XV. Examples of Other Reparatory Efforts 


International Reparatory Efforts 

In carrying out the Legislature’s direction to address 
how the Task Force’s recommendations comport with 
international standards of remedy, the Task Force has 
considered and addressed worldwide examples of past 
and present attempts to remedy wrongs and injuries 
caused by state and private actors in other contexts, 
including attempts that have included full reparations. 
The Task Force examined the following initiatives: 
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International 

Germany-Israel 

This reparations program was intended to address the 
harms inflicted on Jewish people who lived in Germany 
or in territories controlled by Germany during the Third 
Reich, the regime that ruled Germany from 1933 to 
1945. Beginning in 1933, the Third Reich implement- 
ed several provisions to control and limit the citizenship 
and freedom of its Jewish citizens.*“ Initially, the laws 
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excluded Jewish citizens from certain positions, schools, 
and professions.*”° Eventually, these acts culminated 
in the “Final Solution,” the Holocaust, which was the 
genocide of the Jewish people through systematic killing 
inside and outside of concentration and extermination 
camps throughout Germany and territories controlled 
by Germany.*” In addition to these atrocities, about $6 
billion in property was stolen from the Jewish people 
in Germany and territories controlled by Germany.*’ 
Those that survived the concentration and extermina- 
tion camps, and those who survived outside of camps in 
slave labor programs or by hiding, suffered significant 
physical and psychological injuries. *** 


In September 1952, representatives of the newly es- 
tablished State of Israel and the newly formed Federal 
Republic of Germany (FRG) met in Luxembourg and 
signed an agreement that required 
the FRG to pay reparations to Israel 
for the material damage caused by 
the criminal acts perpetrated by 
Germany against the Jewish people 
in the Holocaust.*”? Although the 
1952 Luxembourg Agreement predates 
the United Nations General Assembly’s 
Principles on Reparation, which iden- 
tify the five requirements for a full 
and effective reparations scheme, *”° 
the Agreement comes close to ful- 
ly embodying those principles. 
The 1952 Agreement consisted of 
three parts, two of which were 
protocols.**' The first part of the 
Agreement required the FRG to pay 
Israel three billion Deutschemarks 
(DM)*"" to help resettle Jewish ref- 
ugees in the new State of Israel.°%° 
The DM3 billion sum would be paid 
in annual installments.*?* The second part, Protocol 1, 
required the FRG to enact laws to compensate individ- 
uals.**° And the third part, Protocol 2, required the FRG 
to pay the Conference on Jewish Material Claims against 
Germany (Claims Conference) DM450 million.*?° 


In 1965, the FRG enacted the Federal Compensation 
Final Law. The Final Law made the following changes 
to the Agreement: 


e Itcreated a hardship fund of DM1.2 billion to support 
refugees from Eastern Europe who were previous- 
ly ineligible for compensation, primarily emigrants 
from 1953 to 1965;°?” 
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e It included compensation for health by easing the 
burden on claimants to prove damages to their 
health were caused by their earlier persecution, by 
including a presumption that if the claimant had 
been incarcerated for a year ina concentration camp, 
subsequent health problems could be causally linked 
to their persecution under the Nazi regime;*** 


e The category for loss of life was expanded to include 
deaths that occurred either during persecution or 
within eight months after;°%° 


e The ceiling for education claims increased 
to DM10,000;*° 


e And claims already adjudicated were to be revised 
based on the new law. * 
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Emaciated survivors of one of the largest Nazi concentration camps, at Ebensee, Austria, entered by the 80th division, U.S. 
Third army on May 7, 1945. 


The Luxembourg Agreement was unique in many ways. 
It was the first reparations agreement that required a 
country to compensate another country that was not 
the victor in a war.**” Further, it was the first repara- 
tions program where the perpetrator paid reparations 
“on its own volition in order to facilitate self-rehabili- 
tation.”** And the Agreement was formed by two states 
that were “‘descendent’ entities of the perpetrators and 
the victims.”*** 


The program was also the largest reparations program 
ever implemented.**° The German government received 
over 4.3 million claims for individual compensation, of 
which two million were approved.*“° It is estimated that 
by 2000, Germany had paid more than DM82 billion 
($38.6 billion) in reparations.**” 
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Moreover, the Agreement had significant economic 
and political consequences for Israel and the FRG.**8 
The treaty enabled a substantial trade relationship 
between the countries.**° During the period of en- 
forcement for the treaty, they did not have political or 
diplomatic relations.*°° But when reparations payments 
ceased in 1965, Israel and the FRG gradually initiated 
political relations. ?°! 


The 1953, 1956, and 1965 Compensation Laws exclud- 
ed compensation for forced and slave labor.**? But in 
2000, Germany and seven other countries—including 
the United States—enacted the Forced and Slave Labor 
Compensation Law.?°* Former slave laborers?** re- 
ceived DM15,000 ($7,500).°°° Former forced laborers 
received DM5,000 ($2,500).°°° Payments were limited 
to claimants only and not extended to descendants.*” 
However, heirs of anyone who died after February 1999, 
the date negotiations over compensation began, could 
file a claim.*°° The Law also allowed for compensa- 
tion of all non-Jewish survivors living outside the five 
Eastern European countries that signed the law.*°? The 
International Organization for Migration processed 
those claims.°°° By the claims deadline, it had received 
306,000 claims.** 


Chile 

Under the dictatorship of General Augusto Pinochet, 
from 1973 to 1990, the people of Chile experienced 
systematic state torture and violence: approximately 
2,600 to 3,400 Chilean citizens were executed or “dis- 


COURTESY OF BETTMANN VIA GETTY IMAGES 


i . 2 7 


Chile’s Presidential Palace burns at the height of bombardment during the coup d’etat by the 
nation’s armed forces. (1973) 


appeared,” while another estimated 30,000 to 100,000 
were tortured.*°” In 1988, a plebiscite was held to de- 
termine whether General Pinochet should remain 
president of the country, and Pinochet lost.*°? However, 
it was not until March 1990 that Patricio Aylwin was 
sworn in as President of the Republic of Chile.** 


One month after his inauguration, Aylwin created the 
National Truth and Reconciliation Commission.*® This 
eight-member commission was tasked with disclosing 
the human rights violations that occurred under the 
previous dictatorship, gathering evidence to allow for 
victims to be identified, and recommending compen- 
sation in a legal, financial, medical and administrative 
capacity. °° In February 1991, the Commission delivered 
its first report to the President, the Retting Report.*” 
President Aylwin sent a draft bill on victim compen- 
sation to Congress; the bill used the recommended 
measures of compensation from the Retting Report.*® 
The bill was approved and signed into law (Law 19.123) 
on February 8, 1992.°°° 


Law 19.123 established the National Corporation for 
Reparation and Reconciliation with the purpose of co- 
ordinating, carrying out, and promoting actions needed 
to comply with the recommendations contained in 
the Report of the National Truth and Reconciliation 
Commission.*” As written in Law 19.123, the Corporation 
was tasked to achieve all of the following: 


e Promoting reparations for the moral injury caused to 
the victims of the Pinochet regime and providing the 
social and legal assistance needed by their families to 
access the benefits of the law;°”! 


e Promoting and assisting actions aimed at determin- 
ing the whereabouts and circumstances surrounding 
the disappearance or death of people at the hands of 
the Pinochet regime;*” 


e Serving as repository for the information collected by 
the National Truth and Reconciliation Commission 
and the National Corporation for Reparation and 
Reconciliation, and all information on cases and 
matters similar that may be compiled in the fu- 
ture. The Corporation was authorized to request, 
collect, and process information in the possession 
of public or private institutions regarding human 
rights violations or political violence during the 
Pinochet regime;*” 


e Conducting research and making decisions in certain 
cases, regarding whether the person was a victim of 
human rights violations or political violence.*“ 


e Entering into agreements with nonprofit institutions 
or corporations to provide the professional assistance 
needed to carry out the aims of the Corporation, in- 
cluding medical benefits.*” 


e Making proposals for consolidating a culture of re- 
spect for human rights in the country.*” 
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Law 19.123 also established a monthly pension for 
the families of the victims of human rights violations 
or political violence as identified in the report by the 
Truth and Reconciliation Commission.” The Institute 
of Pension Normalization was placed in charge of pay- 
ing the pensions throughout the 
country.°” Article 24 of the law 
established that the pension was 
compatible with any other benefits 
that the beneficiary was receiving 
at the moment, or would receive 
in the future, as well as any other 
social security benefits.°”? In 1996, 
the monthly pension amounted to 
226,667 Chilean pesos, or around 
$537.°%° This figure was used as a 
reference for estimating the dif- 
ferent amounts provided to each 
type of beneficiary as defined in 
Law 19.123.3*! 


In the years since its enactment, 
there have been public criticisms 
of the restitution or compensation 
measures enacted. For example, 
some have objected to allowing compensation based on 
the presumed death of some victims, while others have 
expressed a mistrust in the creation of a public inter- 
est corporation with little oversight and limited ability 
to investigate the whereabouts of disappeared detain- 
ees.?°? Others have criticized the single pension model 
that does not take into account the number of members 
in each family in determining the amount of restitu- 
tion.?8% Law 19.123 also excluded certain beneficiaries 
(unmarried partners, victims without children, and 
mothers of children of unknown parentage).?* 


In 2005, the Chilean government decided to provide 
28,459 registered victims or their relatives with lifelong 
governmental compensation (approximately $200 per 
month) and free education, housing, and health care.?* 


South Africa 

Apartheid was an institutional regime of racial segre- 
gation and systemic oppression, implemented in South 
Africa to deprive the majority Black South African pop- 
ulation of basic rights and secure the white minority’s 
power over the country. *°° Similar to the United States’s 
system of segregation, de jure racial segregation was 
widely practiced in South Africa since the first white set- 
tlers arrived in the region.?®” When the National Party 
gained control of the government in 1948, it expand- 
ed the policy of racial segregation, naming the system 
apartheid.?** This system of “separate development” was 
furthered by the Population Registration Act of 1950, 


Anti-apartheid marchers (1969) 
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which classified all South Africans as either Bantu (all 
Black South Africans), “Coloured” (those of mixed race), 
or white.?°° Another piece of legislation, the Group Areas 
Act of 1950, established residential and business sections 
in urban areas for each race, and barred members of 
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other races from living, operating businesses, or owning 
land in areas designated for a different race.*”° The law 
was designed to remove thousands of “Coloureds,” Black 
South Africans, and Indians from areas classified for 
white occupation.*”! As a result of several laws, specif- 
ically, the Population Registration Act, the Group Areas 
Act, and several “Land Acts” adopted between 1913 and 
1955, more than 80 percent of South Africa’s land was set 
aside for the white minority.*?” 


To enforce the segregation of the races and prevent 
Black South Africans from encroaching on white ar- 
eas, the government strengthened existing “pass” laws, 
requiring “nonwhites to carry documents authorizing 
their presence in restricted areas.”°°? Many private com- 
panies, including some based in the United States and 
Europe, enabled apartheid by manufacturing the mili- 
tary and police vehicles?‘ used to enforce segregation, 
or by creating the document system that stripped Black 
South Africans of their citizenship and rights.*° 


In 1995, following the election of Nelson Mandela as the 
country’s first non-white president, the South African 
government passed the Promotion of National Unity and 
Reconciliation Act (Act) to help transition South Africa 
out of the apartheid era and into a democracy in which 
Black South Africans would have full participation.*° 
To make that transition, the Act created the Truth and 
Reconciliation Commission (Commission), which operat- 
ed through three committees: the Committee on Human 
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Rights Violations, which investigated the gross human 
rights violations committed during the apartheid regime; 
the Committee on Reparations and Rehabilitation (CRR), 
which developed final compensation policy receommen- 
dations to address the harms suffered by the victims of 
the gross human rights abuses committed to uphold 
apartheid; and the Amnesty Committee, which was re- 
sponsible for determining which perpetrators of gross 
human rights violations would receive amnesty for civil 
and criminal liability for their crimes.*%” 


In its final policy recommendations, the CRR rec- 
ommended financial and symbolic compensation 
reparations as well as community rehabilitation pro- 
grams and institutional reforms.*” To ensure successful 
implementation, the CRR also recommended that the 
government appoint a national body to implement 
the programs and a secretariat within the office of the 
President or the Vice President to oversee implemen- 
tation.*°° The government adopted some of the CRR’s 
symbolic reparation recommendations, community 
rehabilitation program recommendations, and in- 
stitutional reforms.*°° The government paid reburial 
expenses to 47 families of disappeared persons whose 
remains were found and reburied, and enacted reg- 
ulations to integrate institutions. There were also 
improvements made in housing, education, and access 
to medical care for Black South Africans.*” 


The South African government did not adopt the CRR’s 
financial recommendations nor its recommendation to 
appoint a national implementing body.*” In 2003, five 
years after the CRR submitted its final reparations policy 
recommendations, the South African government paid 
a one-time payment of 30,000 Rand (R) to some of the 
22,000 victims.*”? The payment was about one-fifth of 
the amount the CRR recommended that the government 
pay in individual reparations grants to adequately com- 
pensate victims for their suffering.* By 2004, about 10 
percent of the confirmed victims had still not received 
their payment.*% 


The Commission’s CRR was also responsible for develop- 
ing both the Urgent Interim Reparations policy program 
(UIR) and making final policy recommendations to the 
President.*°° The UIR was an interim financial com- 
pensation program.*” The UIR regulations required 
referrals and financial assistance to access services 
necessary to meet urgent medical, emotional, educa- 
tional, material, and symbolic needs to applicants whose 
requirements the CRR deemed urgent.*°° The UIR pay- 
ments were calculated based on need and the number 
of the victim’s dependents, ranging from a maximum 
of R2000 ($250) for a victim with no dependents to a 
maximum of R5705 ($713) for those with five or more 
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dependents.*°? The first UIR payments were made in 
July 1998.*!° The UIR “process was mostly completed 
in April 2001.”*" The President’s Fund paid out about 
R44,000,000 ($5.5 million) in cash payments to 14,000 
victims for three years.*!” 


Some critics of the UIR program criticize the lack of in- 
formation shared with victims about the Commission. *% 
Specifically, victims were not given information about 
how the Commission was organized or how it func- 
tioned.** Thus, they were not empowered to engage 
with the Commission, nor were they knowledgeable 
about the next steps in the restitution process.*!® And 
they received little information regarding the per- 
petrators the Amnesty Committee was considering 
for amnesty.*!° 


Canada 

Indigenous children in Canada were sent to residential 
schools from the 1600s until the mid-1990s, where they 
suffered severe abuses.*” First established by Roman 
Catholic and Protestant churches, and based on claimed 
racial, cultural, and spiritual superiority, residential 
schools were an attempt to separate Indigenous chil- 
dren from their traditional cultures and convert them 
to Christianity.** The passage of the Indian Act in 1876 
formally gave the federal government the power to 
educate and assimilate Indigenous people in Canada, 
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Indian residential school. 


and the Act’s 1894 amendment made attendance at 
residential schools mandatory.*’® Starting in the 1880s, 
the Canadian government established and expanded 
the residential school system, ostensibly to assimilate 
Indigenous peoples into settler society and to reduce 
Indigenous dependence on public assistance.*”° 
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There were 130 residential schools in Canada between 
1831 and 1996.**! During this time, more than 150,000 
First Nations, Métis, and Inuit children were forced to 
attend these schools.*”* Thousands of Indigenous chil- 
dren died at school or as a result of their experiences 
in school, while many remain missing.**? Children 
were forced to leave their homes, parents, and often 
their siblings, as the schools were segregated based on 
gender.*** Indigenous culture was disparaged from the 
moment the children arrived at school, where they were 
required to give up their traditional clothes and wear 
new uniforms, the boys had their hair cut, and many 
students were given new names.‘ At some schools, chil- 
dren were banned from speaking their native language, 
even in letters home to their parents.*® The Christian 
missionary staff at these schools emphasized Christian 
traditions while simultaneously denigrating Indigenous 
spiritual traditions.*”’ Physical and sexual abuse were 
common.*”® Many children were underfed, and mal- 
nutrition and poor living conditions led to preventable 
diseases such as tuberculosis and influenza.*? 


Indigenous communities struggled to heal the harm done 
by these residential schools, and starting in 1980, former 
students campaigned for the government and churches to 
acknowledge the abuses of this system and provide some 
compensation.**° In 1996, a group of 27 former students 
filed a class action lawsuit against the Government of 
Canada and the United Church of Canada.**! Thousands 
of other former students began to sue the federal govern- 
ment and churches.*” The federal government issued a 
Statement of Reconciliation in 1998 that recognized the 
abuses of the residential school system and established 
the Aboriginal Healing Foundation.**? In 2001, the fed- 
eral government created the Office of Indian Residential 
Schools Resolution Canada to manage the abuse claims 
filed by former students through the alternative dispute 
resolution process.** 


In 2006, the Canadian government entered into the 
Indian Residential Schools Settlement Agreement.**° 
It acknowledged the damage Canada inflicted on its 
Indigenous peoples through the residential school 
system and established a multibillion-dollar fund 
to help former students recover.**° The Agreement 
has five main components: the Common Experience 
Payment; Independent Assessment Process; the Truth 
and Reconciliation Commission; Commemoration; 
and Health and Healing Services.*®” The Settlement 
Agreement allocated $1.9 billion to the Common 
Experience Payment for all former students of the 
residential schools.*** Every former student was given 
$10,000 for the first year at school and $3,000 for each 
additional year.**? By the end of 2012, 98 percent of the 
80,000 eligible former students received payments. **° 
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The Independent Assessment Process provided a 
mechanism to resolve sexual and serious physical and 
psychological abuse claims.*"' By the end of 2012, it had 
provided more than $1.7 billion to former students.*” 


The Settlement Agreement also allocated $60 million to 
the Truth and Reconciliation Commission for five years 
so that individuals, families, and communities could tell 
their stories, and the Commission held national events 
to bring public attention to this issue.**? The Commission 
issued a report in December 2015 entitled, Honouring the 
Truth, Reconciling for the Future, that documented the 
experiences of the 150,000 survivors.*** The Settlement 
Agreement also allocated $20 million for commemora- 
tive projects and $125 million for the Aboriginal Healing 
Foundation.*** It also established the Indian Residential 
Schools Resolution Health Support Program, which 
provides former students with mental health resources 
provided by elders, Indigenous community health work- 
ers, psychologists, and social workers.**® 


In January 2023, Canada also agreed to pay $2.8 billion 
to settle the latest in a series of lawsuits seeking compen- 
sation for the harm to Indigenous communities through 
the residential schools.*”’ This settlement is a resolution 
of a class action lawsuit initially filed by 325 First Nations 
in 2012 seeking compensation for the destruction of 
their languages and culture.**® Under this settlement, 
the federal government agreed to establish a trust fund 
for Indigenous communities to use for educational, cul- 
tural, and language programs.*** A federal court judge 
approved the $2.8 billion settlement in March 2023, not- 
ing that it was “fair, reasonable, and in the best interests” 
of the plaintiffs.*°° The agreement allows the First Nations 
communities themselves to decide what to do with these 
funds based on the “four pillars” principles outlined in 
the agreement: the revival and protection of Indigenous 
language; the revival and protection of Indigenous cul- 
ture; the protection and promotion of heritage; and the 
wellness of Indigenous communities and their mem- 
bers.**' The settlement was to go to an appeal period, 
after which the money would be managed by a board of 
Indigenous leaders through a nonprofit fund.** The set- 
tlement does not release the federal government from 
future lawsuits involving children who died or disap- 
peared at the residential schools.*°* 


Domestic Reparatory Efforts 

History of the Reparations Movement in the 

United States 

The earliest calls for reparations for African Americans 
precede the Civil War, with enslaved people demand- 
ing compensation for their labor and bondage.*** In 
1783, Belinda Sutton, a formerly enslaved woman in 
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Massachusetts, petitioned the Massachusetts General 
Court for a pension from the estate of her enslaver, Isaac 
Royall, Jr.*°° Sutton’s petition is one of the first examples 
of African Americans demanding reparations.**© The 
court granted her petition, partially due to Royall’s resis- 
tance to American independence and allegiance to King 
George II 
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Born into slavery, American writer and abolitionist Frederick Douglass (1817-1895) bought his 
freedom with income earned from lecturing abroad. (c. 1855) 


Calls for reparatory justice gained momentum at the 
end of the Civil War, after the federal government failed 
to fulfill General William T. Sherman’s promise to give 
forty acres and a mule to those who were formerly 
enslaved.*°® African American abolitionist Frederick 
Douglass demanded land distribution for the formerly 
enslaved, comparing their plight to the Russian serfs who 
received land grants following their emancipation.*° 


In the late 1800s, African American freedmen led the 
call for reparations. Callie House and Isaiah Dickerson 
chartered the first national reparations organiza- 
tion, the National Ex-Slave Mutual Relief, Bounty, and 
Pension Association (MRBPA), in Nashville, in 1898.*°° 
The MRBPA grew to 300,000 members by 1916.4 Their 
mission included: (1) identifying the formerly enslaved 
and adding their names to the petition for a pension; (2) 
lobbying Congress to provide pensions for the nation’s 
estimated 1.9 million formerly enslaved—21 percent of 
all African Americans by 1899; (3) starting local chap- 
ters and providing members with financial assistance 
when they became incapacitated by illness; and (4) 
providing a burial assistance payment when a member 
died.*°? MRBPA filed a lawsuit against the federal gov- 
ernment on behalf of African American freedmen and 
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their ancestors for the value of the cotton that had been 
grown and harvested by persons “subject to a system of 
involuntary servitude” in the South between 1859 and 
1868.** The MRBPA petitioned for $68 million—the mon- 
ey the government collected from the “Internal Revenue 
Tax on Raw Cotton” on the cotton they produced.*™ The 
claim was denied based on government immunity.*® 
The U.S. Supreme Court affirmed.* 


The MRBPA faced strong opposition from the U.S. gov- 
ernment.*®’ In 1916, the government indicted Callie 
House for fraud, claiming that the leaders of MRBPA ob- 
tained money from the formerly enslaved by fraudulent 
circulars advertising that reparations from the govern- 
ment were forthcoming.*®® House was convicted and 
served time in a penitentiary in Missouri.*? 


Another reparations trailblazer was “Queen Mother” 
Audley Moore, known as the “Mother” of the modern 
reparations movement.*’° Moore founded several orga- 
nizations, including the Committee for Reparations for 
Descendants of U.S. Slaves, dedicated to fighting for land 
and other reparations for African Americans.*” In the 
1950s she formally petitioned the U.N. for reparations 
for African Americans.*” 


In the 1960s, many civil rights and Black Nationalist 
groups also demanded reparatory justice, in addition 
to legal equality. For example, the Black Panther Party’s 
Ten-Point Program called for the “end to the robbery by 
the [w]hite man of our Black community” and demand- 
ed the debt owed of forty acres and two mules.*” Ina 
speech to students at Michigan State University in 1963, 
Malcolm X called for reparations: 


The greatest contribution to this country was 
that which was contributed by the Black man.. 
. Now, when you see this, and then you stop and 
consider the wages that were kept back from 
millions of Black people, not for one year but for 
310 years, you'll see how this country got so rich 
so fast. And what made the economy as strong 
as it is today. And all that, and all of that slave 
labor that was amassed in unpaid wages, is due 
someone today.* 


The reparations movement surged in the 1980s.*”° The 
National Coalition of Blacks for Reparations in America 
was founded in 1987,”° and with its help, U.S. Rep. John 
Conyers in 1989 introduced H.R. 40, a bill to establish a 
federal Commission to Study and Develop Reparation 
Proposals for African Americans.*” Rep. Conyers intro- 
duced the bill 20 times without success.*”8 
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The publication of the 2014 essay, The Case for Reparations, 
by Ta-Nehisi Coates in The Atlantic,*”? refocused the 
country’s attention on reparations.*®° And in the sum- 
mer of 2020, the murder of George Floyd by police in 
Minneapolis sparked racial justice protests across the 
country that further pushed demands for reparations to 
the forefront of public conversation.*®! Reparations was 
also an issue in the 2020 Democratic presidential pri- 
mary.*®? In April 2021, H.R. 40, sponsored by U.S. Rep. 
Sheila Jackson Lee, was voted out of the House Judiciary 
Committee for the first time, but failed to receive con- 
sideration by the full House of Representatives in the 
117th Congress (2021-2022).*%% 


In the absence of federal action, states, cities, and mu- 
nicipalities have taken calls for reparations into their 
own hands. For example, California, with AB 3121, the 
Task Force, and this report, has begun the process of 
developing a reparations program specific to our state’s 
experience. Nevertheless, this Task Force trusts that the 
federal government will develop a national solution to 
what is ultimately a national responsibility. 


U.S. Indian Claims Commission 

The United States Indian Claims Commission 
(Commission or ICC) was established in 1946 through 
federal legislation.*** The ICC was ostensibly established 
to redress the harms inflicted on native populations 
during the campaign of colonization and relocation of 
the late 18th and 19th centuries.**° The government’s 
inhumanity and the atrocities committed during this 
period were diverse and devastating.*®® The govern- 
ment’s actions included the widespread killing of Native 
Americans that many, including California Governor 
Gavin Newsom, have called a genocide, and a stag- 
gering theft of Native American land.*®’ Spurred by 
the doctrine of Manifest Destiny, the government ac- 
quired nearly two billion acres of land from Indigenous 
peoples, leaving just 140 million acres under Native con- 
trol.4®° This dispossession was accomplished by various 
means, including outright conquest, treaty, executive 
order, and federal statute.*®? Although the government's 
abuses during this period were far-reaching, the ICC’s 
focus was solely on land transactions, mostly notably the 
treaty process.*”° 


The ICC was authorized to adjudicate tribal land claims, 
but it was limited to awarding monetary relief and did not 
have jurisdiction to restore title to land.**! The authoriz- 
ing legislation permitted various claims, including those 
premised on “fraud, duress, [and] unconscionable con- 
sideration” as well as those based on “fair and honorable 
dealings.”*** The congressional Committee on Indian 
Affairs stated that the bill was “primarily designed to right 
a continuing wrong to our Indian citizens for which no 


possible justification can be asserted.”*°? Indeed, the ma- 
jority of claims alleged that “the United States acquired 
valuable land for unconscionably low prices in bargains 
struck between unequals.”*** Another large swath of 
claims alleged that the government had failed to abide by 
treaty provisions and called for an historical accounting, 
including in instances where the government was alleged 
to have mismanaged tribal funds.**° 


The Commission initially comprised three members, 
all appointed by President Harry Truman.*®° The ICC 
acted as a “quasi-judicial branch of the legislature” that 
considered voluminous documentary and testimonial 
evidence, rendered rulings on motions, and presided 
over trials.*°” Claims could be filed only during the first 
five years of the Commission, and within that filing pe- 
riod 370 petitions were submitted and later divided into 
more than 600 dockets.*°° Neither the statute of limita- 
tions nor doctrine of laches could be raised as a defense 
to tribal claims, but all other defenses were available to 
the government.**? 


The ICC was initially set to terminate ten years after its 
first meeting,°°° but its lifespan was repeatedly extend- 
ed until its termination in 1978.°"! Individual cases often 
took several years to complete,°°” and the appeal process 
alone typically took between eight months and three 
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President Truman and tribal leaders gather to sign bill creating the Indian Claims Commission. (1946) 
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years.°°? During its tenure, the Commission adjudicated 
more than 500 claims and issued tribal awards in over 60 
percent of matters.° It awarded approximately $800 
million in total compensation to tribal claimants.°” At 
its termination in 1978, the Commission had not ful- 
ly cleared its docket, and the remaining matters were 
transferred to the Court of Claims.°° 


Historians and legal scholars have argued that the 
Commission did not go nearly far enough to address 
the centuries-long slaughter, displacement, and oppres- 
sion of Native Americans.°°’ The Commission was not 
empowered to convey land back to tribes,’ yet its rul- 
ings have barred all subsequent claims, including those 
to repossess land.°°? Nor did the Commission address 
issues such as the suppression of Native languages, re- 
ligions, and forms of government.°!° And even where a 
tribe was able to secure a financial award, the amounts 
were significantly reduced in various ways. For example, 
the awards were whittled down by offsets for monies 
purportedly spent by the government on behalf of the 
tribes, but those monies had often been spent to promote 
governmental rather than tribal interests.°!! Moreover, 
except in the rare claim premised on a Fifth Amendment 
“taking,” the Commission ruled that interest on amounts 
owed was not recoverable.°!” The unpaid interest was es- 
timated by the U.S. Solicitor General to have been several 
billion dollars.°" 


A core defect in the ICC’s structure and practice was 
the adversarial rather than investigative nature of the 
proceedings.°'* One scholar has 
observed that “the Commission, 
submissive to the requests of the 
lawyers who practice before it, has 
provided for a bewildering series 
of hearings on title, value offset, at- 
torneys [sic] fees and all the motions 
that any party chooses [to] pres- 
ent.”*!> Moreover, the government's 
role as an adversary to the claimants 
meant that government attorneys 
often aggressively fought against proper compensa- 
tion for tribal claimants, and as a matter of policy the 
Attorney General did not pursue settlement.°®!° Finally, 
the Native Americans’ obligation to retain counsel at their 
own cost diminished any eventual financial award.°!” In 
light of these and other inefficiencies, many have argued 
that the Commission should have operated as an inves- 
tigative rather than quasi-judicial body.®!® Indeed, the 
Commission was statutorily authorized to conduct its 
own investigations,°!? but it rarely employed these pow- 
ers and instead consistently acted as a tribunal.°”° 
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Tuskegee Study of Untreated Syphilis in the 
Negro Male 

The Tuskegee Study of Untreated Syphilis in the Negro 
Male (Study) was conducted in Macon County, Alabama 
between 1932 and 1972 on the campus of the Tuskegee 
Institute.’ The Study was intended to observe the nat- 
ural history of untreated syphilis in African American 
men.°*” A total of 600 African American men®*** were 
enrolled in the Study and told by researchers that they 
were being treated for “bad blood,” which colloquially in 
the region referred to a number of diagnosable ailments 
including, but not limited to, anemia, fatigue, and syph- 
ilis.°** The African American men in the Study were only 
told they were receiving free health care from the fed- 
eral government of the United States.°*° Although there 
were no proven treatments for syphilis when the study 
began, penicillin became the standard treatment for 
the disease in 1947; however, the medicine was withheld 
from those enrolled in the study, resulting in blindness, 
deteriorating mental health, severe health issues, and 
sometimes death.°”® 


Following a leak of the Study and subsequent report- 
ing by the Associated Press in July 1972, international 
public outcry led to a series of actions taken by U.S. fed- 
eral agencies.*”’ The Assistant Secretary for Health and 
Scientific Affairs appointed an Ad Hoc Advisory Panel 
that concluded that there was evidence that the Study 
routinely ignored scientific research protocols neces- 
sary to ensure the safety and well-being of the human 
subjects involved.°”8 


Although there were no proven treatments for syphilis when the 
Tuskegee study began, penicillin became the standard treatment 
for the disease in 1947; however, the medicine was withheld from 
those enrolled in the study, resulting in blindness, deteriorating 
mental health, severe health issues, and sometimes death. 


Following the Advisory Panel’s findings in October 1972, 
a class-action lawsuit was filed on behalf of the men in 
the Study—as well as their wives, children, and families— 
resulting in a nearly $10 million settlement in 1974.°"° 
Under the settlement, 70 living syphilitic participants re- 
ceived $37,500 each.°*° The 46 living men in the control 
group received $16,000 each.*! The family members of 
the 339 deceased syphilitic participants received $15,000 
per participant.®*” The family members of the deceased 
members of the control group received $5,000 per par- 
ticipant.°*? The settlement included free healthcare for 
life for the participants still living, as well as healthcare 
for their infected wives, widows, and children.*** 
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The federal government in 1974 enacted legislation 
to study and write regulations governing studies in- 
volving human participants and to implement policy 
changes to protect human subjects in biomedical and 
behavioral research.°” 


Following a 1994 symposium studying the Tuskegee 
Syphilis experiments, the Tuskegee Syphilis Study Legacy 
Committee was formed>” and issued its final report in 
1996, seeking to: (1) persuade President Bill Clinton to 
apologize to the surviving Study participants, their fam- 
ilies, and to the Tuskegee community; and (2) develop a 
strategy to redress the damages caused by the Study and 
to transform its damaging legacy.” 


In 1997, President Clinton formally apologized and held a 
ceremony at the White House for surviving Tuskegee Study 
participants.** Along with the apology, President Clinton 
pledged a $200,000 planning grant to help Tuskegee 
University build a Center for Bioethics in Research and 
Health Care.®**° President Clinton also announced the 
creation of bioethics fellowships for minority students 
and extended the life of the National Bioethics Advisory 
Commission to 1999.**° Additionally, the President directed 
the Health and Human Services Secretary to draft a report 
outlining ways to better involve all communities—especial- 
ly minority communities—in research and health care. 


In 2022, the Milbank Memorial Fund—the foundation 
that paid the funeral expenses of the deceased Study 
participants as an incentive for their participation—pub- 
licly apologized to descendants of the Study’s victims for 
its role in the Study.*” 


Japanese American Incarceration 

On February 19, 1942, President Franklin D. Roosevelt 
signed Executive Order 9066, which ordered the in- 
carceration of Japanese Americans and created a zone 
“from which any or all persons may be excluded,” at 
the discretion of the Secretary of War or appropriate 
military commander, from the whole of California, the 
western halves of Washington State and Oregon, and 
the southern third of Arizona.’ By the fall of 1942, all 
Japanese Americans were evicted from California and 
sent to one of ten incarceration camps that were built to 
imprison them.** Many incarcerated persons lost their 
property and assets as they were prohibited from taking 
more than what they could carry with them, and what 
remained was either sold, confiscated, or destroyed 
in government storage.**® Over a hundred thousand 
Japanese Americans were incarcerated in desolate 
camps, for up to four years.**° 


In 1980, the United States Congress and President Jimmy 
Carter approved the Commission on the Wartime 
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Internment and Relocation of Civilians (CWRIC).*%4” 
The CWRIC was established to: (1) review the facts and 
circumstances surrounding the relocation and incarcer- 
ation of thousands of American civilians during World 
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The Manzanar War Relocation Center in Owens Valley, CA, where Japanese Americans were 
incarcerated under Executive Order 9066 during World War Il. (1942) 


War IJ under Executive Order 9066 and the impact of 
that order on American citizens and resident aliens; 
(2) review directives of United States military forces re- 
quiring the relocation and incarceration of American 
citizens, including Aleut civilians and permanent resi- 
dent aliens of the Aleutian and Pribilof Islands; and (3) 
recommend appropriate remedies.** In December 1982, 
the Commission released a 467-page report, Personal 
Justice Denied, detailing the history and circumstances 
of the wartime treatment of people of Japanese ancestry 
and the people of the Aleutian Islands.**° 


The findings and recommendations of the CWRIC, among 
other events, helped bring about the passage of the Civil 
Liberties Act of 1988 to acknowledge and provide redress 
for the incarceration of Japanese Americans in the United 
States between 1942 and 1946.°° The federal government's 
plan included a cash payment of $20,000 for each surviv- 
ing incarcerated person and a program to fund public 
education of the events.*” 


Under the Act, the United States Attorney General was 
charged with locating eligible individuals,° and by 
1999, redress payments had been distributed to ap- 
proximately 82,220 claimants.°*? 


The Civil Liberties Act of 1988 also established the 
Civil Liberties Public Education Fund within the U.S. 
Treasury, administered by the Secretary of the Treasury, 
and available for disbursements by the Attorney General 
and by the newly established Civil Liberties Public 
Education Fund Board of Directors.** The trust totaled 
$1,650,000,000, and the fund would terminate once the 
money was exhausted or 10 years after the enactment of 
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the Civil Liberties Act of 1988.°° The Act also called upon 
each department and agency of the U.S. Government to 
review with liberality, giving full consideration to the 
findings of the CWRIC, any application by an eligible 
individual for the restitution of any position, status, or 
entitlement lost because of any discriminatory act of 
the U.S. Government against those of Japanese ancestry 
during the period of incarceration.®*® Finally, along with 
the Act’s payments, the Government offered a formal 
apology to each surviving incarcerated person.” 


September 11, 2001 

The militant network al-Qaeda carried out four co- 
ordinated terrorist attacks against the United States 
on September 11, 2001, commonly known as 9/11.°°8 
The incineration of the Twin Towers and the crashed 
aircrafts released clouds of noxious toxins in Lower 
Manhattan.°°? First responders, volunteers, and resi- 


as a result of the terrorist attacks.°°* The claims window 
for VCF closed in 2004.5 


The VCF was reopened on January 2, 2011, when President 
Barack Obama signed the James Zadroga 9/11 Health and 
Compensation Act of 2010 (Zadroga Act).°® While the 
original VCF only covered the victims (or their heirs) 
who were either killed or injured as a direct result of 
the 9/1] terrorist attacks, the Zadroga Act expanded the 
VCF to compensate victims for injury or death related 
to the debris removal process conducted in the after- 
math of the terrorist attacks, and exposure to the toxic 
air in Lower Manhattan and the other attack sites.°” 
The new claim filing deadline was October 2016.°°° The 
Zadroga Act also established the World Trade Center 
Health Program to provide medical monitoring and 
treatment for responders and survivors with chronic 
health conditions arising from the 9/11 attacks.°°? In 

contrast to the World Trade Center 
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Senate and House Democrats hold a news conference with first responders from New York and members of Iraq and 
Afghanistan Veterans of America to announce their support for the permanent reauthorization of the James Zadroga 9/11 


Health and Compensation Reauthorization Act (2015) 


dents near Ground Zero inhaled harmful dust, smoke, 
toxic chemicals, and particle remnants.°©° This toxic ex- 
posure subsequently caused various illnesses, including 
more than 60 types of cancer, respiratory conditions, 
and digestive disorders.°° Thousands of survivors and 
first responders have been diagnosed with 9/ll-related 
illnesses, and thousands more have died.°” 


Almost immediately after the September 11 attacks, 
Congress passed the Air Transportation Safety and 
Stabilization Act, which enacted the September llth 
Victim Compensation Fund (VCF).°° This bill sought to 
bring financial relief to any individual, or relative of a 
deceased individual, who was physically injured or killed 
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Health Program, the VCF does not 
cover mental health conditions.°”° 


In 2015, the Zadroga Act was reautho- 
rized and extended until December 
2020.°” Certain award calculations 
were changed.°” The original VCF 
paid an average death claim award 
of over $2 million®” and awarded 
anywhere from $500 to over $8.6 
million in personal injury claims.°* 
Due to budgetary considerations, the 
2015 reauthorization of the Zadroga 
Act limited the maximum amounts 
individuals could receive as com- 
pensation.°” It capped awards for 
non-economic loss from cancer 
conditions at $250,000, awards for 
non-economic loss from non-can- 
cer conditions at $90,000, and 
awards for loss of annual income 
at $200,000.°”° 


The VCF was designed to be a compensation scheme in 
lieu of tort litigation for the economic and noneconomic 
losses incurred by victims who were physically injured 
and families of victims whose lives were taken as a re- 
sult of the 9/11 attacks.°”” Claimants who participated in 
this compensation scheme waived their right to sue for 
damages for injury or death as a result of the attacks.°” 
A compensation fund was chosen as an alternative to 
potential class action toxic tort litigation because it was 
determined to be a more efficient and effective solution 
for compensating victims.*”? It was enacted to relieve 
victims and their families from navigating through the 
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legal system and possibly having their claims failing due 
to government immunity or other potential bars.°°° 


The VCF has received inconsistent funding. In the two 
decades since the 9/1] attacks, the Fund has struggled 
to meet rising medical costs and cancer rates.°*! Many 
exposure symptoms and 9/11-related diseases took years 
to manifest.°®* The VCF’s most recent five-year exten- 
sion only lasted until 2020.°* In February 2019, a Special 
Master determined that the then-current funding was 
insufficient to pay the remaining pending and projected 
VCF claims, and announced that award amounts would 
need to be reduced.** In response to public outrage, the 
VCF was permanently authorized in July 2019, ensuring 
that the VCF has sufficient funding to pay all pending 
claims and all future claims filed by October 1, 2090.5°° 
It also allows for supplemental compensation to any vic- 
tim whose previous award had been reduced due to the 
previous budgetary restrictions.°*° 


The VCF’s efficacy has also been impacted by some 
claimants providing inadequate documentation for 
their claim or filing premature claims. According to the 
VCF’s 2022 Annual Report, 54 percent of claims are de- 
activated for failure to provide the minimum required 
information, 41.9 percent of all claims are submitted 
with insufficient proof of presence documents, and 32.3 
percent do not have a certified physical condition at the 
time the claim is filed.°°’ 


Sandy Hook Elementary School 

On December 14, 2012, a gunman shot and murdered 
20 children and six adult staff members at Sandy Hook 
Elementary School in Newton, Connecticut, after killing 
his own mother.°°® The gunman used two high-pow- 
ered rifles, two semi-automatic pistols, as well as several 
hundred rounds of ammunition stored in high-capacity 
magazines; his mother had lawfully purchased several of 
the guns.°°? When he arrived at the school, he shot and 
killed the school’s principal and school psychologist.°°° 
Teachers, who heard the gunshots, entered lockdown 
procedures, but he was able to enter a classroom where 
he killed the teacher and fourteen children.®*”! He en- 
tered a second classroom and killed the teacher and six 
students; he also killed a special education aide and a be- 
havioral therapist.°°? When police arrived at the school, 
they discovered that the gunman had killed himself.°% 
It is the deadliest mass shooting at an elementary school 
in U.S. history and the second deadliest school shooting 
overall.°** The school was demolished in 2014 and re- 
placed by a new building in 2016.°%° 


In 2013, Connecticut Governor Dannel P. Malloy es- 
tablished the Sandy Hook Advisory Commission and 
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directed it to review current policy and make specific 
recommendations in the areas of public safety, with par- 
ticular attention paid to school safety, mental health, 
and gun violence prevention.°*° The Commission 
concluded that the shooter acted alone, but did not 
identify a motive.°®’ The Commission made several rec- 
ommendations, including investment in mental health 
professionals, funding for short-term and long-term 
recovery plans, and behavioral health and education 
responses to crisis events.°?% 


After the shootings, the federal government gave the 
town of Newton and several agencies related to Sandy 
Hook over $17 million in aid, used primarily to enhance 
mental health services and school security.°°? Much of 
the money from the grants went directly to opening the 
new Sandy Hook Elementary.°° 


In 2013, the federal Department of Justice’s Office for 
Victims of Crime granted to the Connecticut Judicial 
Branch $1.5 million to reimburse organizations and 
agencies that provided direct support to victims, first re- 
sponders, and the Newton community.” The grant was 
distributed through the Antiterrorism and Emergency 
Assistance Program, which grants awards for crisis re- 
sponse, and is funded by the Crime Victims Fund for 
the Antiterrorism Emergency Reserve Fund.° The 
federal DOJ also provided $2.5 million in funding for 
Connecticut and Newtown law enforcement agencies 
through the Bureau of Justice Assistance.°°? 


In 2014, the federal DOJ issued another grant for $7.1 
million through its Office for Victims of Crime.®* This 


COURTESY OF SPENCER PLATT VIA GETTY IMAGES 


Youth at a rally for National Gun Violence Awareness Day in Newtown, CT. (2022) 


grant was for victim services, school safety efforts, and 
new mental health services.°°° Additionally, the town 
of Newton and the state received $2.5 million from the 
federal DOJ for police overtime costs.°° 
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School Emergency Response to Violence Grants from the 
Department of Education totaled $6.4 million; $1.3 mil- 
lion was earmarked for mental-health providers working 
with student survivors.°°’ The remainder was used to 
hire teachers, security guards, and other personnel.°® 


Iranian Hostages 

On November 4, 1979, roughly 3,000 Iranians stormed 
the U.S. embassy in Tehran and took 63 American men 
and women hostage, including diplomats.°° The sei- 
zure took place shortly after the Iranian Revolution.®*° In 
early 1981, Algerian diplomats brokered an agreement, 
the Algiers Accords, and the hostages were released 
on January 20, 1981, minutes after the inauguration of 
Ronald Reagan as U.S. President.*” The Algiers Accords 
included, among other items, a provision preventing the 
freed hostages from seeking compensation from Iran 
in U.S. courts.®” As a result, former hostages and their 
families have never successfully won court judgments 
to collect damages for the harms of the hostage crisis. *" 
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United States hostages returning from Iran after being held for 444 days. (1981) 


On the same day that the Algiers Accords were signed, 
then-U.S. President Jimmy Carter created the President’s 
Commission on Hostage Compensation, with the goal of 
providing recommendations on financial compensation 
to former hostages.** The commission issued a report 
that the United States, as the employer of the former 
hostages, should not be held liable in a “tort sense” but 
that the former hostages should receive a payment of 
tax-exempt detention benefits in the amount of $12.50 
per day of captivity, similar to benefits paid to Vietnam 
War prisoners of war.°!® These recommendations were 
debated in Congress, but ultimately not adopted.*!® 


In 2015, Congress passed the Justice for United States 
Victims of State Sponsored Terrorism Act, establishing 
a fund through the Consolidated Appropriations Act of 
2016 to compensate the American diplomats and staff who 
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had been held hostage at the U.S. Embassy in Tehran for 
444 days between 1979 and 1981.°"” The Fund initially in- 
cluded an appropriation for $1.025 billion for Fiscal Year 
2017.°'® Further funding has been provided by proceeds of 
federal enforcement actions.®!? At the time of passage, 37 
former hostages were still alive.©° Each hostage is entitled 
to receive $10,000 per day of captivity, and spouses and 
children are each entitled to a lump sum of $600,000.°! 
Some of the appropriated money came from a $9 billion 
penalty assessed on Paris-based bank BNP Paribas, for vi- 
olating sanctions against Iran, Sudan, and Cuba.°”” 


In November 2019, Congress enacted the United States 
Victims of State Sponsored Terrorism Fund Clarification 
Act, amending the original legislation by extending the 
life of the Fund and expanding eligibility to receive pay- 
ments from the Fund—by including, for example, 9/11 
victims who had won judgments against Iran.°”? The 
Consolidated Appropriations Act of 2021 again amend- 
ed the legislation. °* 


The Fund has distributed $3.3 billion since its creation.®* 
As of the latest report, $93.5 billion in compensatory and 
statutory damages remained unpaid for the former hos- 
tages, judgement holders, and 9/11 victims eligible for 
compensation from the fund.®”° The Fund is scheduled to 
terminate in 2039, and the Special Master plans to autho- 
rize future payments if sufficient funds are available.°”” 


State and Local Reparatory Efforts 
Rosewood, Florida 

The decimation of Rosewood started on January 1, 1923, 
when a white woman named Fannie Taylor reported an 
attack by an unidentified African American man in the 
town next to Rosewood.°”® Many African American de- 
scendants of Rosewood contend that the “attack” was a 
cover-up for a visit from her white lover. °° Hearing the 
report from Taylor, a white vigilante mob led by Levy 
County Sheriff Robert Elias Walker descended upon 
Rosewood.®”° The mob tortured and killed Sam Carter, 
an African American. 


For the next week, hundreds of white vigilantes, con- 
sisting of KKK members and other deputies from 
neighboring counties, arrived in Rosewood.°” They 
burned every home and building, including churches 
and schools, murdered six African American residents, 
and wounded dozens more.°?? Two white men also 
died in a shootout.*** News of the “race war” traveled 
quickly throughout the state and country,°*° but the 
Florida Governor never sent the National Guard to 
protect African American residents and end the vio- 
lence.°*° Many of Rosewood’s African American residents 
fled to the nearby swamps and hid during the riots.’ A 
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rescue train evacuated fleeing residents to Gainesville.°°° 


At the end of the violence, only the house of John and 
Mary Jane Hall Wright, the white residents of Rosewood, 
remained standing.°”? 


In February 1923, a grand jury convened in Bronson, 
Florida, to investigate the Rosewood massacre. Four 
days later, the grand jury found insufficient evidence 
to prosecute.*"! African American residents never re- 
turned to Rosewood. *!? 


After weeks of sensation in the news following the vi- 
olence in January 1923, the story of the Rosewood 
massacre disappeared from public media, as survi- 
vors largely never spoke of the event.**? In 1982, the St. 
Petersburg Times unraveled the history of Rosewood 
in a comprehensive article that later became a story on 
CBS’s 60 Minutes.°** Doctor was the driving force be- 
hind Rosewood becoming a public issue.°*> He secured 
pro bono counsel to help descendants and victims seek 
compensation from the state for the violence and de- 
struction of Rosewood.**° 


In 1993, an academic report substantiated the claims of 
Rosewood descendants.°*’ Chaired by Dr. Maxine Jones 
of the Florida State University Department of History, 
the team issued A Documented History of the Incident Which 
Occurred at Rosewood, Florida, in January 1923.°*8 


Then in 1994 the Florida Legislature passed a claim bill 
to acknowledge and provide redress for the destruction 
and massacre of Rosewood.**” Florida’s restitution to 
victims included approximately $2.1 million in com- 
pensation and a state scholarship fund for direct 
descendants.°°° The bill “recognized an equitable 
obligation to redress the injuries as a result of the de- 
struction of Rosewood” and consisted of: (1) a finding of 
facts; (2) a direction to the Florida Department of Law 
Enforcement to conduct a criminal investigation in 
and around the destruction of Rosewood; (3) $500,000 
to be distributed from the General Revenue Fund to 
African American families from Rosewood to compen- 
sate for demonstrated property loss; (4) compensation 
up to $150,000 from the General Revenue Fund for 
each of the nine living survivors; (5) the establishment 
of a state scholarship fund for direct descendants of 
Rosewood families; (6) a direction to the state univer- 
sity system to continue researching the destruction of 
Rosewood, the history of race relations in Florida, and 
to develop educational materials about the destruction 
of Rosewood. °°?! 


The Rosewood Family Scholarship Program is codi- 
fied in the state’s Education Code®” and the Florida 
Department of Education promulgated the criteria to 
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An African American home in flames, the work of a mob of whites during the race riots in 
Rosewood, FL. (1923) 


receive an award.*? The Rosewood Family Scholarship 
provides student financial assistance to a maximum of 
50 students annually and currently pays up to $6,100 per 
student per academic year.*™ To be eligible, applicants 
must: be direct descendants who complete a Florida 
financial aid application; provide documentation of an- 
cestry such as a birth certificate, marriage license, death 
certificate, church record, or obituary; and enrollina 
state university, Florida College System institution, or 
career center authorized by law.°°° Applicants are se- 
lected based on need.°° 


In 2004, a Florida Historical Marker co-sponsored by the 
state and the Real Rosewood Foundation, a non-profit 
dedicated to preserving the history of Rosewood, was 
placed on State Road 24 to note where the commu- 
nity once was.®” It states: “Those who survived were 
forever scarred.”°°8 


North Carolina Sterilization 

In 1919, North Carolina passed its first forced-steriliza- 
tion law, which was amended in 1929 to allow the head 
of any penal or charitable institution that received some 
state support to “have the necessary operation for asex- 
ualization or sterilization performed upon any mentally 
defective or feeble-minded inmate or patient thereof.”®° 
The North Carolina Supreme Court invalidated the law 
in 1933 because it failed to provide any notice or op- 
portunity for appeal.® In response, the North Carolina 
Legislature created the North Carolina Eugenics Board, 
to implement the newly amended forced-sterilization 
law with very limited appeal rights.°* 


The five members of the Board heard petitions brought 
by heads of state institutions, county superintendents 
of welfare, next of kin, or legal guardians arguing that 
individuals should be sterilized due to being epileptic, 
“feebleminded,” or mentally diseased.** There was a 
very limited appeal process, but the board approved 
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about 90 percent of the petitions.°* The state ultimate- 
ly sterilized around 7,600 persons, the third-largest 
number in the country.** The program was somewhat 
unique in that it also sterilized non-institutionalized 
individuals, not just those residing in penal or mental 
facilities.°°° Moreover, the vast majority of sterilizations 
took place after World War II.°°° 


In 2002, Governor Mike Easley apologized for forced 
sterilizations performed under the purview of the 
State of North Carolina’s Eugenics Board.®” In 2010, 
Governor Bev Perdue established the North Carolina 
Justice for Sterilization Victims Foundation as part of 
the North Carolina Department 
of Administration, to function 
as a clearinghouse to help vic- 
tims of the former state Eugenics 
Board.®°® During 2011 and 2012, 
the Foundation also supported the 
separate Gubernatorial Task Force 
on Eugenics Compensation estab- 
lished under Executive Order 83.°°? 
This effort culminated in the State 
Legislature creating the Eugenics 
Asexualization and Sterilization 
Compensation Program in 2013.°”° 
North Carolina was the first state to pass legislation to 
compensate victims of state-sponsored eugenic ster- 
ilizations.®*" The law set aside a $10 million pool for 
compensation payments, and 220 victims received 
$20,000 in 2014, $15,000 in 2015, and a final payment of 
around $10,000 in 2018.°” 


The statute compensates individuals who were asexu- 
alized or sterilized involuntarily under the authority of 
the Eugenics Board of North Carolina under either the 
1933 or 1937 version of the laws, and who were still alive 
at the time the statute was enacted.°” The limitation of 
compensation to those sterilized by the State Eugenics 
Board limited the state’s ability to remedy much of the 
involuntary sterilization that occurred in the state, as 
many individuals were ultimately sterilized at the coun- 
ty level without the involvement of the State Board. 


Virginia (Eugenics) 

In 1924, Virginia passed its Eugenical Sterilization Act, 
which authorized the sexual sterilization of inmates at 
state institutions.®” The Act authorized the superinten- 
dent of the Western, Eastern, Southwestern, or Central 
State Hospital or the State Colony for Epileptics and 
Feeble-Minded to impose sterilization upon any patient 
when he had the opinion that doing so was for the best 
interest of the patients and of society.°” 
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The Eugenical Sterilization Act was passed on the same 
day alongside the Racial Integrity Act, which banned in- 
terracial marriage by requiring marriage applicants to 
identify their race as “white,” “colored,” or “mixed,” with 
“white” being defined as a person “who has no trace what- 
soever of any blood other than Caucasian.”®” Scholars 
have observed that the two acts, passed together, aimed 
to purify the white race.°’* One inmate, Carrie Buck, ap- 
pealed her order of sterilization, but the U.S. Supreme 
Court upheld the Virginia state law in Buck v. Bell (1927) 
274 U.S. 200.°”? The controversial ruling was never over- 
turned, but the law was repealed in 1974.°°° Between 1927 
and 1972, Virginia sterilized about 8,300 people.*! 


The Act provided that the superintendent of the Western, Eastern, 
Southwestern, or Central State Hospital or the State Colony for 
Epileptics and Feeble-Minded could impose sterilization when he 
had the opinion that it was for the best interest of the patients and 
of society that any inmate of the institution under his care should 
be sexually sterilized and the requirements of the Act were met. 


In 2002, 75 years after Buck v. Bell, Virginia Governor Mark 
R. Warner issued an apology for the state’s embrace of 
eugenics and denounced the state’s practice that invol- 
untarily sterilized persons confined to state institutions 
from 1927 to 1979.°*? In 2015, the Virginia Legislature vot- 
ed to enact the Virginia Victims of Eugenics Sterilization 
Compensation Program (VESC) and allocated $400,000 
from the state general fund for compensation to indi- 
viduals who were involuntarily sterilized pursuant to 
the Virginia Eugenical Sterilization Act and who were 
living as of February 1, 2015.°°* As written in the bud- 
get, the funds were to be managed by the Department 
of Behavioral Health and Developmental Services and 
limited to $25,000 per claim®* instead of the proposed 
$50,000 per claim.®*° Furthermore, should the funding 
provided for compensation be exhausted prior to the 
end of fiscal year 2016, the Department was directed to 
continue to collect applications.°*° The Department was 
mandated to provide a report to the Governor and the 
Chairs of the House Appropriations and Senate Finance 
Committees on a quarterly basis on the number of addi- 
tional individuals who applied.*”’ As of the enactment, 
there were only 1] surviving victims. °° 


An individual or lawfully authorized representative is 
eligible to request compensation under this program 
if the individual was: (a) involuntarily sterilized pursu- 
ant to the 1924 Virginia Eugenical Sterilization Act; (b) 
living as of February 1, 2015; and (c) sterilized while a 
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patient at Eastern State Hospital; Western State Hospital; 
Central State Hospital; Southwestern State Hospital; or 
the Central Virginia Training Center (formerly known 
as the State Colony for Epileptics and Feeble-Minded; 
now closed).°°° 


California Sterilization 

Compensation Program 

California’s eugenic sterilization program began in 
1909 and authorized medical superintendents in state 
homes and state hospitals to perform “asexualization” 
on patients.°°° This allowed medical personnel to 
perform vasectomies on men and salpingectomies on 
women who were identified as “afflicted with mental 
disease which may have been inherited and is likely to 
be transmitted to descendants, the various grades of 
feeblemindedness, those suffering from perversion or 
marked departures from normal mentality or from dis- 
ease of a syphilitic nature.”©” 


California maintained 12 state homes and state hospitals 
that housed thousands of patients who were committed 
by the courts, family members, and medical authori- 
ties.°°? While many sterilizations included the use of 
consent forms, such consent was often a condition for 
release from commitment, and this along with other 
conditions prevented true consent. °°? Moreover, though 
the law did not target specific racial or ethnic groups, 
in practice, “labels of ‘mental deficiency’ and ‘feeble- 
mindedness’ were applied disproportionately to racial 
and ethnic minorities, people with actual and perceived 
disabilities, poor people, and women.”°** 


California’s eugenic sterilization law was repealed in 
1979, but sterilization without proper consent continued 
in state institutions.®° In 2003, the State of California 
formally apologized for California’s eugenic sterilization 
program up to 1979, including apologies from Governor 


Gray Davis, Attorney General Bill Lockyer, and a reso- 
lution passed by the State Senate expressing profound 
regret for the program. °° 


In 2014, the California State Auditor released an audit 
of female inmate sterilizations that occurred in the state 
prison system’s medical facilities between fiscal years 
2005-2006 and 2012-2013.°”” The auditor discovered 144 


California’s eugenic sterilization program began in 1909 and 
authorized medical superintendents in state homes and state 
hospitals to perform “asexualization” on patients. 
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women imprisoned by the state were sterilized through 
bilateral tubal ligation, which was medically unneces- 
sary and used solely for female sterilization. °° Following 
this report, the Legislature prohibited the sterilization 
for the purpose of birth control of any individual under 
the custody of the California Department of Corrections 
and Rehabilitation.°’? There are an estimated 244 sur- 
vivors of illegal prison sterilization.’°° 


The California Legislature passed, and Governor Gavin 
Newsom signed, Assembly Bill No. 137 in the 2021-2022 
legislative session, apologizing for sterilizations at state 
prisons, ordering the creation of memorial plaques, and 
allocating $4.5 million for compensation to those steril- 
ized by the state.’”°! AB 137 created the California Forced 
or Involuntary Sterilization Compensation Program 
(Program), which financially compensates survivors of 
state-sponsored sterilization.” The California Victim 
Compensation Board administers the Program.’ 


Each approved applicant receives an initial payment of 
$15,000 within 60 days of notice of confirmed eligibili- 
ty.’°* After all applications are processed and all initial 
payments are made, any remaining program funds 
will be disbursed evenly to the qualified recipients by 
March 31, 2024,’ 


Chicago Police Department 

Jon Burge was a high ranking Chicago Police Department 
officer who, from 1972 to 1991, led a group of detec- 
tives and officers who tortured and abused over 120 
African Americans, causing many victims to issue co- 
erced confessions.’°° Burge led operations of cruelty 
that included physical and psychological abuse such 
as “trickery, deception, threats, intimidation, physi- 
cal beatings, sexual humiliation, mock execution, and 
electroshock torture.”’”°’ Moreover, evidence suggests 
judges and some city officials were complicit in these 
abuses for many years.’°° As a re- 
sult, many African American victims 
were convicted of crimes due to co- 
erced confessions, and some were 
sentenced to the death penalty.’°° 
There was an effort to hold Burge 
specifically accountable for his ac- 
tions, but the statute of limitations 
had expired on many of the cases 
of torture.”° Community members started to seek al- 
ternative methods of repair, which eventually led to a 
reparations ordinance.”! 


Community activists in Chicago, including those in the 
Chicago Torture Justice Memorial and attorney Joey Mogul 
of People’s Law Office, sought compensation for years.”” 
Activists petitioned the Inter-American Commission for 
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Human Rights (IACHR) and the United Nations Committee 
Against Torture (UNCAT).”* Although the IACHR did not 
take official action, the UNCAT issued a report affirming 
the advocates’ position and urged the United States to 
provide redress to the survivors of torture, “by support- 
ing the passage of the Ordinance entitled Reparations for 
the Chicago Police Torture Survivors.””* The UNCAT also 
noted that, although Burge was later convicted for perju- 
ry and obstruction of justice, investigations did not gather 
sufficient evidence for a constitutional rights violation 
prosecution, so no police officer has been convicted for 
their crimes and the majority of victims still did not receive 
“compensation for the extensive injuries suffered.””° 


In 2015, the Chicago City Council “approved a mu- 
nicipal ordinance giving reparations to Burge torture 
survivors,” and the $5.5 million package awarded claim- 
ants $100,000 in financial payments.”° In addition, the 
ordinance included a formal apology; the creation of 
a commission to administer financial reparations; free 
tuition at the City Colleges of Chicago and free access 
to job training and placement programs for survivors; 


COURTESY OF SCOTT OLSON VIA GETTY IMAGES 


POLICE TORTURE 
VICTIM 


JUsTice 


WE 
ne MAND 


Demonstrator outside federal courthouse where Chicago Police Commander Jon Burge was 
arranged for perjury during trial on police torture. (2008) 


psychological counseling and healthcare for survivors; 
priority access to other support services for survivors; the 
inclusion of the Burge case in U.S. history curriculum for 
eighth and tenth grade students; and a memorial site.” 
The intended recipients of the compensation included 
all torture survivors who have a credible claim of “tor- 
ture or physical abuse” at “the hands of Jon Burge or 
his subordinates...” between May 1, 1972 and November 
30, 1991; intended recipients also included immedi- 
ate family members of victims, and “in some cases .. . 
their grandchildren.””* 


As of 2021, the only portion of the ordinance remaining 
unfulfilled is the memorial.”° While the memorial has 
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still not been built, individuals at the Chicago Torture 
Justice Memorial continue meeting with the Mayor and 
remain hopeful the process will start soon, though the 
city’s ordinance and resolution did not specify a timeline 
or specific funding for the memorial.’””° 


Evanston, Illinois 

The City of Evanston passed the Restorative Housing 
Program in March 2021 to redress the city’s discrimi- 
natory practices in housing, zoning, and lending that 
created a wealth and opportunity gap between white and 
African American Evanstonians.”! Before enacting the 
program, the City Council’s Reparations Subcommittee 
had commissioned a report, entitled, Evanston Policies 
and Practices Directly Affecting the African American 
Community, 1900-1960 (and Present).”” According to 
the report, “the City of Evanston officially supported and 
enabled the practice of segregation,”””’ with specific ac- 
tions such as: passing a zoning ordinance in 1921 that 
implicitly condoned race-based housing segregation; 
the demolition of homes owned by African American 
families for economic development, on the grounds that 
they were “unsanitary” or “overcrowded”; providing 
permits to Northwestern University to develop tempo- 
rary, segregated housing for veterans after World War IT; 
segregating other post-World War II temporary housing 
for veterans; and failing until the late 1960s to enact a fair 
housing ordinance to outlaw housing discrimination.”* 


Under the city’s Restorative Housing Program, African 
American Evanstonians, their descendants, or other res- 
idents who experienced housing discrimination by the 
City of Evanston are provided $25,000 to either purchase 
a home, conduct home improvements, or pay down 
their existing mortgage.’”° The Restorative Housing 
Program was the first such repair program enacted by 
the city, but Evanston has also studied its discriminatory 
past, created an Equity and Empowerment Commission, 
created a City Reparations Fund, honored local histori- 
cal African American sites, and issued an apology.’”° 


The Restorative Housing Program aimed to increase 
African American homeownership in order to revitalize 
and preserve African American owner-occupied homes 
in Evanston.” To be eligible, the home must be located 
in Evanston and be the applicant’s primary residence. ’”° 
The program will eventually extend funds to all intend- 
ed recipients: Evanston residents of African American 
ancestry who are at least 18 years old, and, in order of 
priority, either: (1) an Ancestor, a resident who lived in 
Evanston between 1919 and 1969, was at least 18 years 
old at the time, and experienced housing discrimina- 
tion due to the city’s policies or practices; (2) a Direct 
Descendant of an Ancestor (e.g., child, grandchild, 
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great-grandchild); or (3) aresident who does not qualify 
as an Ancestor or Direct Descendant, but experienced 
housing discrimination due to a city ordinance, policy 
or practice after 1969.’7° 


At the close of the first round of applications, 122 
Ancestor-applicants were verified by the city, and 16 
were randomly selected in January 
2022 via the city’s lottery to receive 
the first round of payments.”?° In 
March 2023, Evanston voted to ex- 
pand the form of compensation to 
include direct cash payments”?! and 
announced plans to disburse 35 to 
80 additional grants.” 


process, 


In November 2022, the City Council 

passed a resolution to dedicate up to $1 million annually 
to the City Reparations Fund, fora period of 10 years, tak- 
en from the graduated real estate transfer tax collected 
from all property purchased above a price of $1.5 mil- 
lion.’ More funding came in December 2022 when the 
City Council passed Resolution 125-R-22 to transfer $2 
million from the City’s General Fund to the Reparations 
Fund.”* Evanston Mayor Daniel Biss launched a survey 
to assess Evanston residents’ views on the reparations 
program on February 16, 2023.’ 


Asheville, North Carolina 

In June 2021, the City Council of Asheville, North 
Carolina voted to allocate $2.1 million of the city’s 
proceeds from the sale of city-owned land to support 
a Reparations Commission.”*° A portion of this land 
had been purchased by the city in the 1970s through 
urban renewal, a policy that “resulted in the displace- 
ment of vibrant Black communities and the removal 
of Black residents and homeowners, many into sub- 
standard public housing.””’ The city anticipates that 
of the $2.1 million, $200,000 will fund the Reparation 
Commission's planning and engagement process, leav- 
ing approximately $1.9 million in initial funding for 
compensation.’** The city’s Reparations Commission 
is working on a report that is scheduled to be completed 
by October 31, 2023.” 


The Commission is required to consider ways to make 
amends for the city’s participation in and sanctioning of 
the enslavement of African Americans, its enforcement 
of segregation and accompanying discriminatory prac- 
tices, its implementation of an urban renewal program 
that destroyed multiple successful African American 
communities, and many other actions it took inflicting 
harms upon African Americans living in Asheville.“° The 
Commission is charged with making short-, medium-, 
and long-term recommendations to “make significant 


Providence’s 


and the principle that reconciliation cannot be 
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progress toward repairing the damage caused by pub- 
lic and private systemic racism,” so that the City of 
Asheville and local community groups may incorporate 
these recommendations into their short- and long-term 
priorities and plans.“! The resolution states that the 
“report and the resulting budgetary and programmatic 
priorities may include but not be limited to increasing 


reconciliation principles underscored action, 
emphasizing a community-owned but institutionally-supported 


accomplished without reparations. 


minority homeownership and access to other afford- 
able housing, increasing minority business ownership 
and career opportunities, strategies to grow equity and 
generational wealth, closing the gaps in health care, ed- 
ucation, employment and pay, neighborhood safety and 
fairness within criminal justice.””” 


Providence, Rhode Island 

After the murder of George Floyd by Minneapolis po- 
lice in May 2020, the mayor of Providence, Rhode Island 
signed an executive order to launch a truth-telling, rec- 
onciliation, and restitution process to “eradicatle] bias 
and racism” against its African American and Indigenous 
residents and other people of color.”* Following that 
three-part process, the city issued a formal apology 
and enacted a 2023 city budget that includes $10 mil- 
lion earmarked for programs recommended by the 
city’s Municipal Reparations Commission, but does not 
include direct cash payments to descendants.”** 


Beginning with a truth-telling phase, the Rhode Island 
Black Heritage Society collaborated with city and state 
historical institutions to publish a 200-page report, A 
Matter of Truth: The Struggle for African Heritage and 
Indigenous People Equal Rights in Providence, Rhode 
Island (1620-2020).”4° The report documents the history 
of harm that Providence sought to remedy, including 
the lasting wounds caused by slavery, the genocide of 
Indigenous people, and the ongoing racial discrimina- 
tion from 1620 to 2020 throughout the City of Providence 
and the State of Rhode Island.”° 


In the reconciliation phase, the Providence Cultural 
Equity Initiative and Roger Williams University 
published a report detailing their efforts to survey 
Providence community members, develop guiding prin- 
ciples for reparations, and develop a model and proof 
of concept to continue reconciliation in perpetuity, 
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including through a multimedia initiative.’ For its 
guiding principles on reconciliation, the Reconciliation 
Report noted the need for ongoing, communal learn- 
ing, a focus on particular people and places, and the 
importance of efforts to cross barriers of identity and 
empathy.”*® The city’s reconciliation principles also 
rejected depictions of participants that reduced them 
to racialized categories or tropes, while celebrating re- 
silience both past and present.”° Finally, Providence’s 
reconciliation principles underscored action, emphasiz- 
ing a community-owned but institutionally-supported 
process, and the principle that reconciliation cannot be 
accomplished without reparations. ’°° 


With regard to the third and final phase—reparations— 
the mayor’s 2022 executive order created the Municipal 
Reparations Commission (Commission), consisting of 13 
members from the local community.”°! The Commission 
held over a dozen public meetings, discussing the justifi- 
cations for reparations and the form they might take.”°” 


In November 2022, Jorge Elorza, the Mayor of 
Providence, signed a city budget allocating $10 mil- 
lion—provided to the city from the American Rescue Plan 
Act—to fund programs across seven of the Commission's 
recommendations.’°* The Mayor also issued an execu- 
tive order recognizing and apologizing for the city’s 
role in discriminating against African Heritage and 
Indigenous people.”** 


PART II]: RECOMMENDATION FOR A FORMAL APOLOGY 


XVI. Recommendation for a California Apology 


The Legislature directed the Task Force to recommend 
appropriate remedies in consideration of the Task Force’s 
findings. In those recommendations, the Legislature re- 
quired the Task Force to address, among other issues, 
how the State of California will offer a formal apology on 
behalf of the people of California for the perpetration 
of gross human rights violations and crimes against hu- 
manity on African slaves and their descendants.”° 


Reparative apologies situate the 
harms of the past in society’s present 
injustices, pay tribute to victims, and 
encourage communal reflection to 
ensure the historic wrongs are nev- 
er forgotten and never repeated. In 
2005, the United Nations adopted 
General Assembly Resolution 60/147 
setting forth the Basic Principles 
and Guidelines on the Right to a 
Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of 
International Humanitarian Law.””° The Basic Principles 
and Guidelines include the principle of satisfaction.” 
“Satisfaction” can include, among other things, a pub- 
lic apology that constitutes an “acknowledgement of 
the facts and acceptance of responsibility,” judicial and 
administrative sanctions against perpetrators, and com- 
memorations and tributes to the victims.’°° 


Apologies alone are inadequate reparations to victims.”°° 
But when combined with material forms of repara- 
tions, apologies provide an opportunity for communal 
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reckoning with the past and repair for moral, physical, 
and dignitary harms.’°° An effective apology should 
both acknowledge and express regret for what was done 
to victims and their relatives and take responsibility.’ 
Subtle differences in phrasing can denote unequivocal 
acceptance of responsibility for providing redress to vic- 
tims and for making the changes necessary to guarantee 
non-repetition.’©’ An apology should also be accompa- 
nied by a request for forgiveness.’©? 


Apologies alone are inadequate reparations to victims. But when 
combined with material forms of reparations, apologies provide 
an opportunity for communal reckoning with the past and repair 
for moral, physical, and dignitary harms. 


Auniversally satisfactory apology does not exist because 
each victim group has unique needs. However, in 2012, 
the Inter-American Court of Human Rights determined 
that the following elements form a “good” apology: (1) it 
must be made publicly; (2) it must be made at the place 
where the events occurred; (3) it must acknowledge re- 
sponsibility for the violations that have been committed; 
(4) it must be made in the presence and with the partic- 
ipation of a considerable number of survivors and next 
of kin; (5) it must involve the highest state authority and 
senior state officials; and (6) it must be broadcast and 
disseminated fully throughout the state.”°* 
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The Task Force recommends the Legislature build upon 
the structure of previous state apologies and conform to 
international standards for the principle of satisfaction. 
The Legislature must apologize on behalf of the State of 
California and the People of California for the State’s per- 
petration of gross human rights violations against Africans 
who were enslaved and their Descendants; and the State 
must do so through public apology, requests for forgive- 
ness, censure of state perpetrators, and tributes to victims. 


The Task Force recommends that the Legislature for- 
mally apologize on its own behalf, and on behalf of the 
State of California, for all of the harms delineated in 
Part I of this report, and for the atrocities committed 
by California state actors who promoted, enforced, and 
facilitated the institution of chattel slavery and its ongo- 
ing legacy of systemic discrimination. The Task Force has 
found that California, its executive branch, courts, and 
Legislature denied African Americans their fundamen- 
tal liberties and denied their humanity throughout the 
state’s history, from before the Civil War to the present. 
By participating in these horrors, California further per- 
petuated the harms African Americans faced, imbuing 
racial prejudice throughout society through segregation, 
public and private discrimination, and unequal disburs- 
al of state and federal funding. The apology should also 
include a censure of the gravest barbarities carried out 
on behalf of the state by—or with the knowledge or sup- 
port of—its representative officers, governing bodies, 
and people, as documented in this report. 


In addition to acknowledging the atrocities committed by 
the state or which the state failed to deter or punish, the 
apology should also acknowledge California’s responsi- 
bility to repair the harms and guarantee non-repetition. 


To be effective, a considerable number of survivors and 
their relatives should participate in the development 
of the apology. The Task Force recommends that the 
Legislature accomplish this by establishing a program 
or government body, such as the California American 
Freedman Affairs Agency, to facilitate listening sessions 
that allow victims and their relatives to narrate personal 
experiences and recount specific injustices caused by the 
State of California and elected and appointed officials at 
the state and local levels. The listening sessions should 
inform the language of the Legislature’s apology and the 
methods enacted by the Legislature to satisfy victims. 


Finally, the Legislature should order the commission 
of plaques or other commemorative tributes to secure 
communities’ memory of the victims and the injustices, 
as occurred in California’s apology for forced steril- 
izations.” Physical markers of past atrocities serve as 
reminders of the terror and harm and ensure the col- 
lective memory does not gloss over the past. Created in 
collaboration with stakeholders, plaques and memorials 
can honor survivors and raise awareness of descendants’ 
ongoing struggle for justice. 


Importantly, however, the Task Force reminds the 
Legislature that an apology on its own, no matter how 
forceful or detailed, is not enough; to have any effect 
under existing standards for reparations and recon- 
ciliation, the apology must take place within the same 
legislative effort that results in compensation and 
the enactment of policy recommendations to ensure 
non-repetition of the significant atrocities that would 
be addressed by the apology. 


PART IV: METHODOLOGIES FOR CALCULATING COMPENSATION AND RESTITUTION 


XVII. Calculations of Reparations and Forms of 
Compensation and Restitution 


In enacting AB 3121, the Legislature charged the Task 
Force with recommending appropriate remedies in con- 
sideration of the Task Force’s findings, including: (1) how 
any form of compensation to African Americans, with 
a special consideration for African Americans who are 
descendants of persons enslaved in the United States, 
is calculated; (2) what form of compensation should 
be awarded, through what instrumentalities, and who 
should be eligible for such compensation; and (3) how, 
in consideration of the Task Force’s findings, any other 
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forms of rehabilitation or restitution to African descen- 
dants are warranted and what form and scope those 
measures should take.” 


In preparing the recommendations in Chapter 17 of this 
report, the Task Force consulted with a team of pre- 
eminent economists and policy experts, including Dr. 
Kaycea Campbell, Dr. William Spriggs, Dr. William A. 
Darity Jr., Dr. Thomas Craemer, and A. Kirsten Mullen. 
The Task Force also relied upon its own expertise, the 
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public comments via in-person hearings, telephone or 
other remote access and email, and the testimony of 
dozens of witnesses who appeared before the Task Force. 


In developing the recommendations regarding meth- 
odologies for calculating reparations, the Task Force 
considered, among numerous other factors, harms to 
African Americans (especially descendants of persons 


enslaved in the United States) attributable to the State of 
California and its local jurisdictions, and the availability 
of data. In many instances of atrocities, California has 
not collected data that would allow for precise calcula- 
tions, and for those areas, the Task Force recommends, 
as AB 3121 directs, how the Legislature should calcu- 
late reparations in drafting and implementing a future 
state-level reparations scheme. 


The Task Force voted to recommend that only those in- 
dividuals who are able to demonstrate that they are the 
descendant of either an enslaved African American in 
the United States, or a free African American living in 
the United States prior to 1900, be eligible for monetary 
reparations.”°’ The Task Force also determined that the 
State of California, potentially through the recommend- 
ed new California American Freedman’s Affairs Agency, 
should take responsibility for assisting any requester in 
establishing whether they qualify, by funding or oth- 
erwise handling the tracing and confirmation of this 
lineage through whatever means necessary. While the 
data available to the Task Force and its experts did not 
separate out descendant status from other racial or eth- 
nic data, the Task Force generally recommends that the 
Legislature begin to collect data regarding descendant 
status and, when calculating reparations as recom- 
mended by the Task Force, take this data into account 
in formulating the most accurate amount of needed 
reparations as possible. 


The Task Force also offers specific, preliminary estimates 
for the Legislature’s consideration, regarding losses to 


The difference in life expectancy between African Americans 
and white non-Hispanics in California can be interpreted as the 
cumulative effect of unequal treatment, from unequal access 
to health insurance and health care based on occupational 
discrimination, to discriminatory local zoning that exposes African 
American neighborhoods to greater environmental harm. 
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African Americans in California, due to (a) health dis- 
parities, (b) disproportionate African American mass 
incarceration and over-policing, (c) housing discrimina- 
tion, and (d) devaluation of African American businesses. 
Further, with regard to two other atrocities, unjust prop- 
erty takings by eminent domain and labor discrimination, 
the Task Force recommends a method of calculation for 
such reparations. 


Although compensation and res- 
titution for particular injuries is a 
necessary step toward comport- 
ing with international standards 
for reparations, it is not enough. 
Compensation or restitution for 
particular injuries, alone, would 
not provide a sufficient remedy for 
the many other longstanding laws 
and policies, and the scope of harm 
caused by them, detailed in Chapters 
1 through 13 of this report against the 
whole class of people impacted by those atrocities. For 
these harms established by the detailed factual record re- 
counted in Chapters 1] through 13, cumulative monetary 
payments must be made. 


Health Harms 

The difference in life expectancy between African 
Americans and white non-Hispanics”* in California 
can be interpreted as the cumulative effect of unequal 
treatment, from unequal access to health insurance and 
health care based on occupational discrimination, to dis- 
criminatory local zoning that exposes African American 
neighborhoods to greater environmental harm (e.g., 
placement of toxic industries in residential neighbor- 
hoods, creation of food deserts), as well as explicit and 
implicit discriminatory behavior of medical personnel 
from which the state should shield its residents. These 
discriminatory practices are exacerbated by the State 
of California’s willing complicity in federal redlining 
policies that created de jure racially-segregated living 
arrangements and the state’s unwillingness to meaning- 
fully address occupational discrimination. The Task Force 
recommends that the Legislature estimate the cost of 
health differences between African Americans and white 
non-Hispanic Californians and issue reparations accord- 
ing to that calculation, as follows: 


1. Take the value of the individual's statistical life (roughly 
$10,000,000) and divide it by the white non-Hispanic 
life expectancy in California (78.6 years in 2021), to 
obtain the value for each year of life absent anti-Black 
racial discrimination ($127,226).” 
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2. Then calculate the difference in average life expec- 
tancy in years between African American and white 
non-Hispanic Californians (7.6 years in 2021). 


3. Then multiply the two to arrive at a total loss in value 
of life for each African American due to health dis- 
parities based on racial discrimination ($966,918). An 
African American Californian at the average life ex- 
pectancy of 71 years of age who spent their entire life 
in California would be entitled to the full amount. 


4. For eligible recipients who spent part of their life in 
California, an annual value can be obtained by di- 
viding the full amount by the African American life 
expectancy: $966,918 / 71 = $13,619. This would be the 
value of each year spent in California, to which an 
African American Californian would be entitled, sub- 
ject to their eligibility. 


Mass Incarceration and Over- Policing of 
African Americans 

The “War on Drugs” began in 1971.”” Established research 
shows that although people of all races use and sell ille- 
gal drugs at remarkably similar rates,” the federal and 
state governments disproportionately target African 
Americans for drug-related arrests.” To measure racial 
mass incarceration disparities in the 49 years of the War 
on Drugs from 197] to 2020, the Task Force’s experts esti- 
mated the disproportionate years spent behind bars for 
African American compared to white non-Hispanic drug 
offenders, and multiplied them with what a California 
state employee would have earned in a year on aver- 
age (since incarcerated persons were forced, unpaid 
“employees” of the state). The Task Force’s experts then 
added compensation for loss of freedom, comparable to 
Japanese American World War II prisoners, and arrive 
at $159,792 per year of disproportionate incarceration 
in 2020 dollars. 
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Protests break out in Charlotte, NC after police shooting. (2016) 
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To estimate the number of disproportionately incarcer- 
ated African American individuals: 


1. The Task Force’s experts used total California arrest 
figures for felony drug offenses and African American 
drug felony arrests from 1971 to 2020, to compute the 
African American percentage. 


2. The Task Force’s experts then computed the difference 
between the percentage of African American drug 
felony arrests and the estimated African American 
population percentage for each year. The difference 
between the two provides an estimate of the percent- 
age of excess African American felony drug arrests. 


3. The Task Force’s experts obtained the number of 
African American excess felony drug arrests by mul- 
tiplying the percentage of excess African American 
felony drug arrests times the total number of felony 
drug arrests. 


4. The Task Force’s experts then multiplied African 
American excess felony drug arrests by the average 
drug possession-related prison term of 1.48 years 
and the annual reparations amount of $20,000, and 
add the annual amounts up over the entire time 
period from 1971 to 2020, to arrive at a total sum of 
$227,858,891,023 in 2020 dollars. 


5. Disproportionate law enforcement reduced the quality 
of life for all African American Californian descendants 
who lived in California during the “War on Drugs.” The 
Task Force’s experts therefore divided the total sum by 
the estimated 1,976,911 African American California 
residents who lived in the state in 2020, for an amount 
per recipient of $115,260 in 2020 dollars, or $2,352 for 
each year of residency in California from 1971 to 2020. 
The Task Force also recommends that African American 
California residents who served time for the possession 
or distribution of substances now legal (e.g., cannabis) 
should additionally be entitled to sue for compensation 
for their time in prison, or that the State of California 
create a special compensation fund to allow for specific 
redress of that specific harm. 


Housing Discrimination 

Nefarious housing discrimination has always existed in 
the United States, including in California even before the 
state’s founding in 1850.7”? Individual participants in the 
housing market discriminated against African American 
buyers and renters, local zoning rules enforced segrega- 
tion, and the state allowed this discrimination to occur 
even though the Supreme Court ruled it unconstitutional 
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in Buchanan v. Warley (1917) 245 U.S. 60.’“ As a result, as 
of 2019, a year before the Reparations Task Force was 
established, African American Californians controlled 
far less of the state’s average per-capita housing value 
than did white Californians.” 
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Protest for fair housing. (1964) 


The Task Force presents two potential methods to calcu- 
late the losses due to housing discrimination. The first 
calculates all monetary losses due to racial housing dis- 
crimination by calculating the average per capita white 
to African American homeownership wealth gap in 2019, 
and compounding interest on that gap until 2022. 


The second method calculates monetary losses spe- 
cifically due to redlining. As discussed in Chapter 
5, Housing Segregation, redlining is a clear case of 
state-sanctioned housing discrimination beginning with 
the New Deal in 1933, and lasting for 44 years until the 
Community Reinvestment Act of 1977 formally (although 
not effectively) sought to combat the persisting effects of 
redlining.’”° While redlining denied federally insured, 
affordable mortgages to those in African American 
neighborhoods based on federal law, California could 
have insured redlined homes in place of the federal 
government to address this injustice in a timely fashion. 
But not only did California not engage in any policies to 
ameliorate the effect of federal redlining, it embraced 
redlining policies and other policies discriminating 
against African Americans Californians.” 


Method 1: Estimating Financial Losses Due to All Forms 
of Housing Discrimination until the Present 

In 2019, one year before the Legislature enacted AB 3121, 
and one year before the COVID-19 crisis hit, the average 
African American non-Hispanic home in California had 
a value of $593,200, and the average white non-Hispanic 
home had a value of $773,400.’’° At the time, about 36.8 
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percent of African American Californian households 
owned their own home, while 63.2 percent of white 
Californian households did, reflecting a homeownership 
gap of 26.4 percentage points.’”° Using 2019 census fig- 
ures for the average number of people living in African 
American and white California households, the experts 
estimated the total wealth in home values controlled 
collectively by African American and white Californians. 


2,213,986 / 2.44 = 907,371 
[2,213,986 African Americans living in California 
in 20197°° / 2.44 average number of African 
Americans per household in California in 
20197®! = 907,371 African American households 
in California] 


14,364,928 / 2.36 = 6,086,834 
[14,364,928 white Americans living in California 
in 20197°? / 2.36 white Americans per house- 
hold in California in 2019’°* = 6,086,834 white 
households in California] 


The experts then estimated the total wealth in homes 
controlled in 2019 collectively by all African American 
non-Hispanic Californian households, and the total 
wealth in homes controlled in 2019 collectively by all 
white Californian households. 


($593,200 - 907,371).368 = $198,076,911,610 
[($593,200)’8* (907,371 African American house- 
holds in California) (0.368)’°° = $198,076,911,610 
in homeownership wealth owned by African 
American Californians in 2019] 


($773,400 - 6,086,834).632 = $2,975,176,286,659 
[($773,400)’8° (6,086,834 white households 
in California) (0.632)’*” = $2,975,176,286,659 
in homeownership wealth owned by white 
Californians in 2019] 


After calculating the total housing wealth controlled 
by each of the two racial groups, the experts com- 
puted the estimated per-capita amount held by each 
group—including those who do not own houses, due to 
housing discrimination. 


$198,076,911,610 / 2,213,986 = $89,466 
[$198,076,911,610 / 2,213,986 African Americans 
in California = $89,466 per capita African 
American Californian homeownership wealth] 


$2,975,176,286,659 / 14,364,928 = $207,114 
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[$2,975,176,286,659 / 14,364,928 white 
Californians = $207,114 per capita white 
Californian homeownership wealth] 


Comparing the two shows an estimated per capita home 
ownership wealth gap of $117,648 in 2019. Adding a com- 
pounded, annual 30-year mortgage interest rate (3.10 
percent in 2020),”* the African American and white 
homeownership gap in California, in 2020, is approxi- 
mately $121,295 in 2020 dollars. 


[$117,648 (1 + 0.031) = $121,295 in 2020 dollars] 


While this figure represents the cumulative effect of all 
sources of discrimination, including individuals (home 
owners, real estate agents), corporate banks, local zoning 
boards, as well as state and federal actors (e.g. through 
policies like redlining), it represents a cautious estimate 
because it assumes that reparations for de jure discrimina- 
tion (i.e., redlining) should not have been paid earlier (i.e., 
after 1977 when the federal government passed a law at- 
tempting to counteract the persisting effects of redlining). 


Method 2: Estimating Financial Losses Due Primarily 
to Redlining 

Alternatively, the Legislature could estimate the finan- 
cial losses due to housing discrimination by calculating 
losses due primarily to redlining. This process follows 
a similar method to the one used above but uses data 
instead from 1930 (three years before the start of fed- 
eral redlining in 1933) and 1980 (three years after the 
Community Reinvestment Act of 1977 formally sought 
to end private lending practices that reproduced redlin- 
ing). While the Task Force would ideally use data from 
1933 and 1977 to performthis cal- 
culation, at the time of this report, 
relevant data from those years is 
unavailable, andthe Task Force re- 
lies instead on data from the nearest 
decennial censuses (1930 and 1980). 


In 1930, Black homes in California 
had a mean value of $4,535, and 
white homes in California had a 
mean value of $6,067, reflecting a $1,532 difference.’°° 
At the time, in California, about 37.6 percent of African 
Americans owned their own home, versus 48.2 percent 
of white Americans, revealing a homeownership gap of 
10.6 percent.’°° From this data, the Task Force's experts 
estimated the total wealth held in home values collec- 
tively by African Americans and white Californians. 


The Task Force’s expert team estimated the total wealth 
in homes held in each year. For 1930: 
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($4,535 - 22,595).376 = $38,528,090 
[($4,535 mean value of an African American 
home in California in 1930) (22,595 African 
American households in California in 19307") 
(0.376) = $38,528,090 total African American 
wealth in California homes in 1930] 


($6,067 - 1,482,203).482 = $4,334,397,340 
[($6,067 mean value of a white home in 
California in 1930) (1,482,203 white households 
in California in 19307”) (0.482) = $4,334,397,340 
total white wealth in California homes in 1930] 


Calculating the total wealth held by each of the two ra- 
cial groups, they then computed the estimated wealth 
per-capita (i.e. per person) in each group (whether 
homeowner or not). 


$38,528,090 / 81,048 = $475 
[$38,528,090 total African American wealth 
in California homes in 1930 / 81,048 African 
Americans in California in 19307” = $475 African 
American per capita wealth in California homes 
in 1930] 


$4.,334,397,340 / 5,408,260 = $801 
[$4,334,397,340 total white wealth in California 
homes in 1930 / 5,408,260 white Americans in 
California in 19307 = $801 white per capita 
wealth in California homes in 1930] 


Taking the difference between the two ($801 - $475) re- 
sults in an estimated per capita African American-white 
home value wealth gap of $326 (in 1930 dollars), favoring 


In other words, the Task Force’s expert team calculated that 
discriminatory redlining facilitated by the State of California 
caused the average African American in California to lose 
$160,931 in homeownership wealth. 


white Californians. This gap represents the unequal start- 
ing positions for African American and white Californians 
even before the federal government massively subsidized 
white homeownership (while excluding African American 
applicants) through the New Deal and GI Bill.””° 


The experts then repeated the calculation with data 
from 1980, three years after the federal government 
attempted to end the effects of redlining through the 
Community Reinvestment Act of 1977.’°° Because the 
1980 census did not provide the total number of white 
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or African American households in California, the ex- 
perts estimated this figure by dividing the total number 
of white and African American Californians by the mean 
or average number of white Americans and African 
Americans per household that year: 


1,819,281 / 3.67 = 495,717 
[1,819,281 African Americans in California in 
1980’ / 3.67 African Americans per household 
in 19807°° = 495,717 African American California 
households in 1980] 


18,030,893 / 3.22 = 5,599,656 
[18,030,893 white Americans in California in 
19807°9 / 3.22 white Americans per household in 
1980°°° = 5,599,656 white American California 
households in 1980] 


In 1980, the average African American non-Hispanic 
California home was worth $66,670, and the average 
white non-Hispanic California home an estimated 
$100,516 in 1980 dollars.°"! 


The California homeownership gap in 1980 amounted to 
20.1 percentage points, with 40.6 percent of Black homes 
being owner-occupied, and 60.7 percent of white homes 
being owner occupied.®”” 


($66,670 - 495,717).406 = $13,418,077,670 
[($66,670 average value of an African American 
home in California in 1980°°) (495,717 African 
American households in California in 1980) 
(0.406) = $13,418,077,670 total homeowner- 
ship wealth of African Americans in California 
in 1980] 


($100,516 - 5,599,656).607 = $341,652,998,655 
[($100,516 average value of a white home in 
California in 1980°™) (5,599,656 white American 
households in California in 1980) (0.607) = 
$341,652,998,655 total homeownership wealth 
of white Americans in California in 1980] 


Divided by the entire African American population in 
California in 1980, and the entire white population 
in California in 1980, respectively, each of these esti- 
mates yields the per-capita wealth in homes held by 
each group. The estimated average per capita African 
American wealth in California homes in 1980 amounted 
to $7,375, and the estimated per capita white homeown- 
ership wealth in California homes amounted to $18,948. 
In short, white Californians’ per capita home wealth 
was $11,573 (in 1980 dollars) greater than that of African 
American Californians. 
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To identify how much of the 1980 per-capita homeown- 
ership wealth gap was due to California’s complicity in 
federal redlining discrimination, the 1930 per-capita 
homeownership wealth gap can be subtracted from the 
1980 value. After adjusting the 1930 per-capita home- 
ownership wealth gap into its equivalent purchasing 
power in 1980 dollars,®°° subtracting the 1930 per-cap- 
ita homeownership wealth gap from the 1980 per-capita 
homeownership wealth gap ($11,573 - $1,483) results ina 
redlining per-capita wealth gap of $10,090, quantifying 
how much Black Californians lost in homeownership 
wealth due to federal redlining discrimination and 
California’s complicity in this policy. Compounding 
$10,090 up to 2020 using the annual 30-year mortgage 
interest rates®°® yields a per-capita value of $161,508 
in 2020 dollars. In other words, the Task Force’s ex- 
pert team calculated that discriminatory redlining 
facilitated by the State of California caused the aver- 
age African American in California to lose $161,508 in 
homeownership wealth. 


To estimate a hypothetical amount California might 
have to pay to make up only for redlining, the expert 
team multiplied the average loss to African American 
Californians due to redlining with the number of 
African Americans living in the State in 1980. While the 
Task Force recommends reparations payments to de- 
scendants, specifically, because the U.S. Census does not 
currently identify the number of such descendants in 
the State, this report uses the number of census respon- 
dents who identified as Black or African American alone 
as a rough estimate. Multiplying the average-per capita 
housing wealth gap in 2020 dollars ($161,508) with the 
number of African American residents in California in 
1980 (1,819,281)®” yields $293,828,435,748—or approx- 
imately $294 billion (in 2020 dollars). If all 1,976,911 
African American non-Hispanic California residents 
who lived in the State in 20208° were eligible African 
American descendants of the enslaved in the United 
States, each would receive housing reparations up to 
$148,630—or $3,378 for each year between 1933 and 1977 
spent as a resident of the State of California. 


Unjust Property Takings 

As documented in Chapter Five, Housing Segregation, 
California built its cities over the bones of the African 
American neighborhoods that it tore apart through emi- 
nent domain,®°? building the highways, cities, and parks 
that have enabled the State of California to become the 
fourth or fifth largest economy in the world.®"° The un- 
just taking of land did more than just seize property—it 
destroyed communities and forced African Americans 
out of their neighborhoods and watering holes. At its 
peak in 1980, 7.7 percent of the population in California 
was Black.®*!! By 2020, that number dropped to about 
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five percent.®!* In 2018 alone, 75,000 Black Americans 
left the state.*!? The State’s more expensive coastal cities 
alone have shed 275,000 Black residents. ®"* 


Due to the voluminous records associated with the State’s 
many eminent domain actions throughout history, the 
Task Force and its experts did not have sufficient capacity, 
within the lifespan of the Task Force, 
to provide a calculation of the harm 
caused by unjust property takings 
throughout the State. Nevertheless, 
the Task Force’s economic expert 
team explored two potential meth- 
ods to quantify the damage caused by 
these actions, examining the displace- 
ment of African Americans Californians 
by the state and its local governments 
through eminent domain. 


One method the Legislature could undertake would 
be to calculate the loss in property value experienced 
by displaced African Americans or descendants. This 
could be done by examining the market value of the 
seized property at the time it was taken, subtracting the 
amount paid to the owner after eminent domain, and 
adding the increase in the property’s net value by adding 
in a fair measure of the estimated appreciation to the 
present day. A second method of estimating loss could 
measure the compensation due by using the current 
value of the property seized from African Americans or 
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Eviction of families in Oakland, CA to make way for a housing project (1941) 


descendants. These methods for calculating harm are 
complicated if the property value has declined in value 
since it was seized, or if the seized property is now being 
used for infrastructure whose value is difficult to quanti- 
fy. But, based on its experts’ recommendations, the Task 
Force suggests some strategies to assist the Legislature 
in overcoming that hurdle. 
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Devaluation of African American Businesses 

As detailed in Chapters 10 and 13, discriminatory pol- 
icies resulted in the decimation and devaluation of 
African American businesses.*!© Business formation 
results from a combination of factors creating demand 
for businesses—including the public sector, house- 
holds, business-to-business transactions, and the 


The doors to entrepreneurial opportunity are much more closed 
to the state’s African American residents than its white ones due to 
discrimination and its effects, including sharp differences in access 
to capital and equity. 


entrepreneurial environment—as well as existing rules, 
regulations, and taxes. But, as documented in Chapters 
10 and 13, the doors to entrepreneurial opportunity are 
much more closed to the state’s African American resi- 
dents than its white ones due to discrimination and its 
effects, including sharp differences in access to capital 
and equity.®!° While the lack of business data collected 
by the State of California limited the Task Force’s experts’ 
ability to quantify the harms caused by discrimination 
against African American businesses, other available 
data from the United States Census can be used to ap- 
proximate some of those harms. Based on its experts’ 
analysis, the Task Force recommends a method for the 
Legislature to calculate the harms caused by discrim- 
ination against African American businesses based on 
the expected number of African American businesses 
that should exist in California, given the state’s policies, 
aggregate household incomes, and demand for public 
investments, goods, and services. 


The State of California does not collect information on 
business establishments by race, and does not main- 
tain a database of contractors at the state or local level 
by race. Instead, the Task Force’s experts reviewed the 
U.S. Census Bureau’s Survey of Business Owners, which 
provides information about businesses, including infor- 
mation distinguished by race.*!” The most recent data 
from the Census’s survey of business owners is from 
2012.%!8 Though the Census only gives a snapshot of dif- 
ferences in business ownership in 2012, it displays the 
total wealth acquired by African American versus white 
businesses in California, reflecting the cumulative effects 
of racial inequalities resulting from actions by the State of 
California. As a result, it provides a guide for measuring 
the losses to business wealth caused by discrimination. 


In 2012, the U.S. Census Bureau reported that there were 
1,875,847 white non-Hispanic owned firms in California, 
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compared to 166,553 African American non-Hispanic 
owned firms.*!% Given California's population in 2012,°° 
the state had a business ownership rate of roughly 806.7 
firms per 10,000 white residents and 738.9 per 10,000 
African American residents.*”! The 
white non-Hispanic owned firms 
had total sales, receipts or value 
of shipments totaling around $1.14 
trillion, while African American 
non-Hispanic owned firms had 
about $14 billion.®”? In other words, 
white-owned firms had total sales, 
receipts, or value of shipments 
80-times larger than that of African 
American-owned firms. 


Census data show that African 
American-owned businesses are 
not overrepresented in the type 
of ethnic enclave industries of ac- 
commodations and food services, 
or retail sales catering towards an 
African American market.®”° So, if 
there were no discriminatory re- 
strictions on access to capital or 
business equity—that is, if African 
American and white entrepre- 
neurs competed on an equal playing field—the industry 
of African American and white businesses would be 
far more similar, reflecting the business opportunities 
that exist in California. For instance, the discrimina- 
tion documented in this report explains why African 
American businesses lag behind white ones in the con- 
struction industry, a capital-intensive industry where 
access to government contracts matters greatly.°** The 
history and ongoing effects of residential segregation 
and redlining further limited opportunities for African 
American construction firms in the private sector,®”° 
highlighting again how discrimination has produced 
the African American and white business wealth gap in 
construction, a trend that reoccurs across nearly every 
other industry.°”° 


The Task Force recommends estimating the effect of 
discrimination against African American businesses 
by implementing an equation that calculates a figure 
for each state separately, based on the general demand 
environment of state and local government contract- 
ing and household income. Controlling for each state 
allows us to then control for differences in each state’s 
business environment. Then estimates can incorporate 
the number of businesses formed, and sales and receipts 
generated on those factors. This is an approach used by 
many sociologists researching differences in business 
formation using the business environment.®”’ 
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Using this method, the Task Force’s experts estimate that 
African Americans in California were able to create 59,951 
fewer firms than African Americans in other states, on 
average, under the same circumstances, reflecting the 
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James P. Roberts stands in front of his store, proudly labeled “A Negro Enterprise.” (1950) 


disadvantages unique to California. The average sales 
of firms in California, according to the 2012 U.S. Census 
Survey, was $1,103,966.°”° Because the average value of 
a non-financial business is generally 2.3 times its sales 
value®”® that would give these firms an average value of 
approximately $2,539,122. Multiplying that value times 
the missing number of businesses yields $152,222,903,022 
in missing African American business wealth in California. 
On a per capita basis, using the African American popula- 
tion as of 2020,°"° that would amount to roughly $77,000 
per African American in California. 


Conclusion 

Since this list of harms and atrocities is not exhaustive, 
the total of the estimated losses to African American 
Californians is not a final estimate of losses, nor, given 
the Task Force’s determination of eligibility for com- 
pensation, is it is a recommendation of an amount of 
reparations payments. Rather, it is an economically con- 
servative initial assessment of what losses, at a minimum, 
the State of California caused or could have prevented, 
but did not. Further data collection and research would 
be required to augment these initial loss-estimates. And 
the Legislature would then have to decide how to trans- 
late loss-estimates into proposed reparations amounts 
and make determinations of who would ultimately be 
eligible to receive those amounts. 
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The Task Force also recommends that the Legislature 
provide reparations for less quantifiable harms. For 
example, pain and suffering from generations of 
discrimination represents real harm experienced 
by descendants. 


Also, because in some instances, more data and research 
are required to calculate the just amount of reparations, 
the Task Force recommends that the Legislature make a 
substantial initial down payment on reparations, to be 


PART V: POLICY RECOMMENDATIONS 


The Legislature directed the Task Force to recommend 
appropriate remedies in consideration of the Task 
Force’s findings; to address how California laws and pol- 
icies that continue to disproportionately and negatively 
affect African Americans as a group and perpetuate the 
lingering material and psychosocial effects of slavery 
can be eliminated; to address how the resulting inju- 
ries can be reversed; to provide appropriate policies, 
programs, projects, and recommendations for the pur- 
pose of reversing the injuries; and to identify any other 
“forms of rehabilitation or restitution to African descen- 
dants” necessary.**! AB 3121 thus requires that the Task 
Force provide concrete, common-sense, and necessary 
recommendations to end, once and for all, the discrim- 
inatory harm and suffering that those descended from 
enslaved Africans have uniquely endured and continue 
to experience in every facet of life. 


In response to the Legislature’s direction, Part V of the 
report contains policy recommendations tailored to the 
harms discussed in Chapters 1 through 13, with “[s]pecial 
[clonsideration for African Americans [w]ho are [d]escen- 
dants of [p]ersons [e]nslaved in the United States.”°?? In 


AB 3121 thus requires that the Task Force, and ultimately the 


augmented over time with additional payments as new 
evidence becomes available. It should be communicated 
to the public that the substantial initial down payment 
is the beginning of a conversation about redressing the 
economic and societal harm of historical injustices, not 
the end of it. Delay of reparations is in itself an injustice 
that causes more suffering and may ultimately deny jus- 
tice, especially to the elderly among the harmed. For this 
reason, the Task Force recommends prioritizing elderly 
recipients in the monetary reparations program. 


As the Legislature recognized in AB 3121,°°? and as Part I 
of this report documented, emancipation from enslave- 
ment did not end the badges and incidents of slavery. By 
all measures, from health to wealth, African Americans 
as a group, and especially descendants of those enslaved, 
live with the persistent consequences of this legacy— 
consequences that include a shorter life expectancy, a 
vast wealth gap borne of stolen labor, political disen- 
franchisement, mass incarceration, the destruction of 
African American families, inadequate and biased health 
care, limited education and employment opportunities, 
unjust takings of property, redlining, and the destruc- 
tion of African American-owned businesses and cultural 
institutions. Descendants of those who were enslaved 
have uniquely carried the weight of the harms and 
atrocities visited upon their ancestors, as trauma and 
loss have passed from generation to generation. 


As described in Chapters 1 through 13, the harms inflict- 
ed upon African Americans have not been incidental or 
accidental—they have been by design. They are the re- 
sult of an all-encompassing web of discriminatory laws, 
regulations, and policies enacted by government. These 
laws and policies have enabled 
government officials and private in- 
dividuals and entities to perpetuate 
the legacy of slavery by subjecting 


Legislature and the larger public, provide concrete, common- African Americans as a group to dis- 


sense, and necessary recommendations to end, once and for 
all, the discriminatory harm and suffering that those descended 


crimination, exclusion, neglect, and 
violence in every facet of American 
life.*°* And there has been no com- 


from enslaved Africans have uniquely endured and continue to prehensive effort to disrupt and 


experience in every facet of life. 


the Task Force’s view, adoption and implementation of 
these recommendations is crucial to effectuating AB 3121’s 
purpose and beginning the long-overdue process of pro- 
viding true reparations to African Americans in California. 
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dismantle institutionalized racism, 
stop the harm, and redress the spe- 
cific injuries caused to descendants 
and the larger African American 
community. This is not to say that laws and society have 
not changed at all. But as Malcolm X expressed, “If you 
stick a knife in my back nine inches and pull it out six 
inches, there’s no progress. If you pull it all the way out, 
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that’s not progress. Progress is healing the wound that 
the blow made.”8?° 


AB 3121 invokes the international standards of remedy 
for wrongs and injuries caused by the state.°°° In de- 
veloping its policy recommendations in Part V, the Task 
Force followed the standards embodied in the U.N. 
Principles on Reparations. These recommended changes 
or substantially similar measures must be implement- 
ed in some form in order for any California reparatory 
effort to be able to satisfy the international reparations 
framework’s requirements that there be both “rehabil- 
itation” and “guarantees of non-repetition.” Further, a 
number of the policies are also intended to provide res- 
titution to augment the Task Force’s recommendations 
for restitution and compensation in Part IV, Chapter 17, 
Economic Calculations. Policies necessary to achieve re- 
habilitation, while also affording special consideration 
to Descendants, should have the scope needed to bring 
repair to all those who have endured the harms out- 
lined in this report and to ensure that the guarantee of 
non-repetition for those harms is fully realized. 


The enormity of the task before California and the na- 
tion cannot be overstated. The policies recommended 
in this report, while wide-ranging, are not exhaustive— 
they are only astart. The harms to be repaired have been 
more than 400 years in the making. Their undoing will 
require ceaseless vigilance and a commitment to con- 
tinually learn and meet the challenges ahead. Time and 
again, universal policies that have not been specifically 
directed to stop and repair the harm that continues to 
afflict African Americans have succeeded only in allow- 
ing that harm to continue. Channeling the voices of the 
hundreds of individuals who testified or offered public 
comment in Task Force meetings or who participated in 
community listening sessions, the Task Force urges the 
Legislature to ensure an end to the ongoing harms and 
atrocities experienced by its African Americans. This 
time must be different. 


In Part V of the report, the Task Force recommends that 
the Legislature adopt the following policy proposals: 


Chapter 18: Introduction to the Task Force’s 
Policy Recommendations 

a. Introduction 

b. General Structural Policy Recommendations 

1. Create and Fund the California American 

Freedman Affairs Agency 
Repeal Proposition 209 
Mandate Effective Racial Impact Analyses 
Require Agency Transparency 
Make Legislative Findings that Build Legislative 
Records that Reflect the Historic and Present 


ote i 
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State of Pervasive Structural Barriers and 
Discrimination Against African Americans 
and Support Reparative Enactments 

6. Transmit the AB 3121 Task Force report to the 
President of the United States and the United 
States Congress 


Chapter 19: Policies Addressing Enslavement 

1. Enact a Resolution Affirming the State’s Protection of 
Descendants of Enslaved People and Guaranteeing 
Protection of the Civil, Political, and Socio-Cultural 
Rights of Descendants of Enslaved People 

2. Amend the California Constitution to Prohibit 
Involuntary Servitude 

3. Require Payment of Fair Market Value for Labor 
Provided by Incarcerated Persons (Whether in Jail 
or Prison) 

4. Emphasize the “Rehabilitation” in the California 
Department of Corrections & Rehabilitation (CDCR) 

5. Abolish the Death Penalty 

6. Prohibit Private Prisons from Benefiting from 
Contracts with CDCR to Provide Reentry Services 
to Incarcerated or Paroled Individuals 


Chapter 20: Policies Addressing Racial Terror 

1. Advance the Study of the Intergenerational, Direct, 
and Indirect Impacts of Racism 

2. Establish and Fund Community Wellness Centers 
in African American Communities 

3. Fund Research to Study the Mental Health Issues 
Within California’s African American Youth 
Population, and Address Rising Suicide Rates Among 
African American Youth 

4. Expand the Membership of the Mental Health 
Services Oversight and Accountability Commission 
to Include an Expert in Reducing Disparities in 
Mental Health Care Access and Treatment 

5. Fund Community-Driven Solutions to 
Decrease Community Violence at the Family, 
School, and Neighborhood Levels in African 
American Communities 

6. Address and Remedy Discrimination Against African 
American LGBTQ+ Youth and Adults, Reduce 
Economic Disparities for the African American 
LGBTQ+ Population, and Reduce Disparities in 
Mental Health and Health Care Outcomes for 
African American LGBTQ+ Youth and Adults 

7. Implement Procedures to Address the Over- 
Diagnosis of Emotional Disturbance Disorders, 
Including Conduct Disorder, in African 
American Children 

8. Disrupt the Mental Health Crisis and County Jail 
Cycle in African American Communities 


9. 


10. 


ll. 
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Create and Fund Equivalents to the UC- 
PRIME-LEAD-ABC Program for Psychologists, 
Licensed Professional Counselors, and Licensed 
Professional Therapists 

Eliminate Legal Protections for Peace Officers Who 
Violate Civil or Constitutional Rights 
Recommend Abolition of the Qualified Immunity 
Doctrine to Allow Access to Justice for Victims of 
Police Violence 


Chapter 21: Policies Addressing 
Political Disenfranchisement 


1. 


Require District-Based Voting and Independent 
Redistricting Commissions to Safeguard Against 
the Dilution of the African American Voting Bloc 


. Increase Funding to Support the California 


Department of Justice’s Enforcement of Voting 
Rights in California 


. Enact Legislation Aligning with the Objectives of 


AB 2576 and Establish Separate Funding to Support 
Educational and Civic Engagement Activities 


. Provide Funding to NGOs Whose Work Focuses 


on Increasing Civic Engagement Among 
African Americans 


. Declare Election Day a Paid State Holiday and 


Provide Support to Essential Workers to Increase 
Access to the Polls 


. Remove the Barrier of Proving Identity to Vote 
. Increase Jury Participation of Persons with Felony 


Convictions and Discourage Judges and Attorneys 
from Excluding Potential Jurors Solely for Having 
a Prior Felony Conviction 


. Increase Efforts to Restore the Voting Rights of 


Formerly and Currently Incarcerated Persons 
and Provide Access to Those Who Are Currently 
Incarcerated and Eligible to Vote 


Chapter 22: Policies Addressing Housing Segregation 
and Unjust Property Takings 


1. 


wo 


Prioritize Responsible Development in 


Communities and Housing Development 


. Enact Policies Overhauling the Housing 


Industrial Complex 


. Collect Data on Housing Discrimination 
. Provide Anti-Racism Training to Workers in the 


Housing Field 


. Expand Grant Funding to Community-Based 


Organizations to Increase Home Ownership 


. Provide Property Tax Relief to African Americans, 


Especially Descendants, Living in Formerly 
Redlined Neighborhoods, Who Purchase or 
Construct a New Home 


. Provide Direct Financial Assistance to Increase 


Home Ownership Among African Americans, 
Especially Descendants, Through Shared 
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Appreciation Loans and Subsidized Down 
Payments, Mortgages, and Homeowner’s Insurance 


. Require State Review and Approval of All Residential 


Land Use Ordinances Enacted by Historically and 
Currently Segregated Cities and Counties 


. Repeal Crime-Free Housing Policies 
. Increase Affordable Housing for African 


American Californians 


. Provide Restitution for Racially Motivated Takings 
. Provide a Right to Return for Displaced African 


American Californians 


Chapter 23: Policies Addressing Separate and 
Unequal Education 


1. 


15. 


16. 


Increase Funding to Schools to Address 
Racial Disparities 


. Fund Grants to Local Educational Agencies to 


Address the COVID-19 Pandemic’s Impacts on 
Preexisting Racial Disparities in Education 


. Implement Systematic Review of School 


Discipline Data 


. Improve Access to Educational Opportunities for 


All Incarcerated People 


. Adopt Mandatory Curriculum for Teacher 


Credentialing and Trainings for School Personnel 
and Grants for Teachers 


. Employ Proven Strategies to Recruit African 


American Teachers 


. Require that Curriculum at All Levels Be Inclusive 


and Free of Bias 


. Advance the Timeline for Ethnic Studies Classes 

. Adopt a K-12 Black Studies Curriculum 

. Adopt the Freedom School Summer Program 

. Reduce Racial Disparities in the STEM Fields for 


African American Students 


. Expand Access to Career Technical Education 


for Descendants 


. Improve Access to Public Schools 
. Fund Free Tuition to California Public Colleges 


and Universities 

Eliminate Standardized Testing for Admission to 
Graduate Programs in the University of California 
and California State University Systems 

Identify and Eliminate Racial Bias and Discrimination 
in Statewide K-12 Proficiency Assessments 


Chapter 24: Policies Addressing Racism in 
Environment and Infrastructure 


1. 


Increase Greenspace Access and Recreation 
Opportunities in African American Communities 
Test for and Eliminate Toxicity in 

Descendant Communities 


. Increase Trees in Redlined and 


Descendant Communities 
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. Develop Climate Resilience Hubs in Redlined and 


Descendant Communities 


. Remove Lead in Drinking Water 
. Prevent Highway Expansion and Mitigate 


Transportation Pollution 


Chapter 25: Policies Addressing Pathologizing the 
African American Family 


1. 


Reduce and Seek to Eliminate Racial Disparities in 
the Removal of African American Children from 
Their Homes and Families 


. Reduce the Placement of African American 


Children in Foster Care and Increase Kinship 
Placements for African American Children 


. Establish and Fund Early Intervention Programs 


that Address Intimate Partner Violence (IPV) Within 
the African American Community 


. Eliminate Interest on Past-Due Child Support and 


Eliminate Back Child Support Debt 


. Eliminate or Reduce Charges for Phone Calls 


from Detention Facilities Located Within the State 
of California 


. Address Disproportionate Homelessness Among 


African American Californians 


. Address Disparities and Discrimination Associated 


with Substance Use Recovery Services 


. End the Under-Protection of African American 


‘Women and Girls 


Chapter 26: Policies Addressing Control Over 
Creative, Cultural, & Intellectual Life 


9: 


10. 


11. 


12. 


13. 


Provide State Funding to Address Disparities in 
Compensation Among Athletes in the University 
of California, California State University, and 
Community College Systems and Funding 
to Support African American Athletes in 
Capitalizing on their Name, Image, and Likeness 
and Intellectual Property 

Prohibit Discrimination Based on Natural and 
Protective Hair Styles in All Competitive Sports 
Identify and Remove Monuments, Plaques, State 
Markers, and Memorials Memorializing and 
Preserving Confederate Culture; Erect Monuments, 
Plaques, and Memorials Memorializing and 
Preserving the Reconstruction Era and the African 
American Community 

Provide Funding to the Proposed California 
American Freedman Affairs Agency, Specifically 
for Creative, Cultural, and Intellectual Life 
Eliminate the California Department of Corrections 
and Rehabilitation’s Practice of Banning Books 
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Chapter 27: Policies Addressing Stolen Labor and 
Hindered Opportunity 


1. 


6. 
rE 
8. 
9. 


Create Greater Transparency in 
Gubernatorial Appointments 


. Provide Guaranteed Income Program 


for Descendants 


. Eliminate Barriers to Licensure for People with 


Criminal Records 


. Transform the Minimum Wage Back into a 


Living Wage 


. Advance Pay Equity Through Employment 


Transparency and Equity in Hiring and Promotion 
Create and Fund Professional Career Training 
Create or Fund Apprenticeship Grant Programs 
Fund African American Businesses 

Fund African American Banks 


Chapter 28: Policies Addressing the Unjust Legal System 


1. 


13. 


Allocate Funds to Remedy Harms and 
Promote Opportunity 


. Eliminate Barriers for African American Prospective 


Attorneys by Funding Legal Education and Ending 
Discriminatory Gatekeeping at the State Bar 


. Prohibit Cash Bail and Mandate that Those Who 


Are Acquitted or Exonerated be Reimbursed by 
the Entity or Entities at Fault 


. Enact Enforceable Legislation with Penalties that 


Dismantles the School to Prison Pipeline and 
Decriminalizes the Youth Justice System 


. Amend the Penal Code to Clarify and Confirm 


Decriminalization of Transit and Other Public 
Disorder Offenses 


. Amend the Penal Code to Shift Public Disorder 


Infractions and Low-Level Crimes Outside of Law 
Enforcement Jurisdiction 


. Prohibit Pretextual Traffic and Pedestrian Stops, 


Probation Inquiries, and Consent-Only Searches 


. Mandate Policies and Training on Bias-Free Policing 
. Enact Legislation that Requires the Department 


of Justice to Promulgate Model Law Enforcement 
Policies Designed to Prevent Racial Disparities 
in Policing 


. Repeal Three Strikes Sentencing 
. Strengthen and Expand the Racial Justice Act 
. Assess and Remedy Racially Biased Treatment of 


African American Adults and Juveniles in Custody 
in County Jails, State Prisons, Juvenile Halls, and 
Youth Camps 

Accelerate Scheduled Closures of Identified 
California State Prisons and Close Ten Prisons 
Over the Next Five Years, with Financial Savings 
Redirected to the California American Freedman 
Affairs Agency 
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Chapter 29: Policies Addressing Mental and Physical 
Harm and Neglect 
1. Address Health Inequities Among African American 
Californians by Funding the California Health 
Equity and Racial Justice Fund 
2. Improve Health Insurance Coverage 
3. Evaluate the Efficacy of Health Care Laws, Including 
Recent Enactments 
4. Address Anti-Black Discrimination in Health Care 
5. Mandate Standardized Data Collection 
6. Provide Medical Social Workers/Health 
Care Advocates 
7. Improve Diversity Among Clinical Trial Participants 
8. Remedy the Higher Rates of Injury and Death 
Among African American Mothers and Infants 
9. Meet the Health Needs of African American Elders 
10. Remedy Disparities in Oral Health Care 
ll. Fix Racially Biased Algorithms and Medical Artificial 
Intelligence in Health Care 


. Fund and Expand the UC PRIME-LEAD-ABC 
Program to be Available at All UC Medical Campuses 
. Create and Fund Equivalents to the UC-PRIME 
-LEAD-ABC Program for Psychologists, 
Licensed Professional Counselors, and Licensed 
Professional Therapists 
. Permanently Fund the California Medicine Scholars 
Program and Create and Fund Equivalent Pathway 
Programs for Students in the CSU and UC Systems 
Review and Prevent Racially Biased Disciplinary 
Practices by the Medical Board of California 
16. Address Food Injustice 


15. 


Chapter 30: Policies Addressing the Wealth Gap 
17. Fund and Conduct a Study to Calculate the Overall 
Racial Wealth Gap in California 
18. Encourage the Federal Government to Use 
the National Racial Wealth Gap to Determine 
Federal-Level Reparations 


PART VI: MEASURING THE BASELINE FOR RACIAL JUSTICE ACT IMPLEMENTATION 


XXXI. California Prosecutorial and Judicial Race Data 
Survey: Summary of Responses 


AB 2542, the California Racial Justice Act of 2020 (Act 
or RJA), codified in Section 745 of the California Penal 
Code, prohibits California, through any criminal pros- 
ecutor acting in the name of the People or the State, 
from seeking or obtaining a criminal conviction, or from 
imposing a sentence, based upon race, ethnicity, or na- 
tional origin.*”’ The Act allows an accused person to seek 
dismissal of pending charges, or vacatur of a conviction 
or sentence, through a claim alleging that a charge, con- 
viction, or sentence was tainted by racial bias.*** The Act 
originally applied prospectively to 
cases in which judgment had not 
been entered prior to January 1, 
2021.*°° However, AB 256, the Racial 
Justice Act for All, enacted in 2022, 
extended the Act’s protections to 
apply retroactively to most cases in 
which judgment was entered before 
January 1, 2021.**° 


The Racial Justice Act offers differ- 

ent pathways to demonstrating a violation. Some involve 
showing overt bias or animus, such as use of discrimi- 
natory language by a courtroom actor.*' Others allow 
for claims that arise from implicit bias.*** A central pur- 
pose of the Act was to respond to McCleskey v. Kemp (1987) 


racial bias. 
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481 U.S. 279, 312-313, in which the U.S. Supreme Court 
accepted racial disparities as “an inevitable part of our 
criminal justice system” and held that these disparities 
generally do not violate the Constitution in the absence 
of proof of discriminatory intent.*** 


With the Racial Justice Act, California rejected the ac- 
ceptance of racial disparities and sought to begin the 
process of reforming our unjust legal system. Under the 
Act, the law is violated when an accused person has been 


The Act allows an accused person to seek dismissal of pending 
charges, or vacatur of a conviction or sentence, through a claim 
alleging that a charge, conviction, or sentence was tainted by 


charged with or convicted of a more serious offense than 
similarly situated persons of other races, ethnicities, or 
national origins who commit similar offenses, and the 
evidence establishes that the prosecution more fre- 
quently sought or obtained convictions for more serious 
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offenses against people who share the accused person’s 
race, ethnicity, or national origin.*** The Act similarly 
forbids sentencing disparities arising from race, ethnic- 
ity, or nationality, including that of victims.**° 


Racial Justice Act violations can occur at anumber of dif- 
ferent decision points, including the decision regarding 
which charges to bring, the convictions obtained, and in 
sentencing. Where claims of violations involve compar- 
isons to the treatment of others, information about an 
accused individual’s race, the race of the complainant 
or victim, and the race of those in comparable cases 
can be critical to establishing a prima facie case that a 
violation has occurred. A lack of data on race in compa- 
rable cases can severely limit the ability of an accused 
or convicted person to support claims of racial bias. The 
same is true when agencies do not track or share data on 
key decisions made by the prosecutor, judge, or jury in 
comparable cases. This lack of critical information im- 
pedes implementation and diminishes the efficacy of 
the Racial Justice Act. Without access to data, the prom- 
ise of the Act has the potential to ring hollow for many. 
Gauging the availability of RJA-relevant data is thus crit- 
ical to understanding the landscape for potential claims 
that may be raised under the Act. 


In order to establish a baseline regarding the collection 
of RJA-relevant data, the AB 312] Reparations Task Force 
requested that the California Department of Justice 
Research Center (DOJRC) survey all 58 California supe- 
rior courts and district attorney offices, as well as a select 
group of 11 of the largest city attorney offices, regard- 
ing what data elements their agencies regularly collect 
when dealing with criminal cases. The 126 respond- 
ing criminal justice agencies and courts completed an 
online questionnaire pertaining to data collected and 
maintained by their agency, with a focus on what ra- 
cial data the agencies hold as well as data on factors that 


PART VII: LISTENING TO THE COMMUNITY 


Chapter 32 

The Task Force engaged the Ralph J. Bunche Center**® at 
the University of California, Los Angeles, to design and 
implementa plan in which it could facilitate the collection 
and documenting of important community perspectives 
independent of the formal meetings of the Task Force, 
through: (1) holding community listening sessions, and 
engaging with at least 867 people during 2022; (2) collect- 
ing seven oral histories and 46 personal testimonies; and 
(3) administering two statewide surveys. The first survey 
comprised a representative sample of all Californians, 
with 2,499 respondents. The second sample, with 1,934 
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may involve prosecutorial or judicial discretion. Chapter 
31 of the Task Force’s report describes and summarizes 
the findings. 


Notably, the DOJRC conducted the survey prior to 
the retroactive application of the Act and prior to im- 
plementation of AB 2418 (2021-22), the Justice Data 
Accountability and Transparency Act. The latter statute 
sought to mandate that agencies collect and transmit 
specified data, including data on the race of accused per- 
sons and victims, to the Department of Justice.*“° These 
data collection and transmission requirements were set 
to commence in 2027.**” However, AB 2418 conditioned 
the operation of its provisions upon an adequate ap- 
propriation by the Legislature.*** As of the time of this 
Report’s issuance, there has not been an appropriation 
to this effect. As set forth in Part V, the Task Force’s rec- 
ommendations to the Legislature include full funding 
of AB 2418 and any further data collection, extraction, 
analysis, and dissemination that is needed for the Racial 
Justice Act to be implemented and applied without lim- 
itation. An unfunded or otherwise unfulfilled mandate 
will gravely undermine the law and risk the persistence 
of unacceptable racial bias in the criminal legal system. 


Overall, in the absence of requirements like those set 
forth in AB 2418, there appears to be a large amount 
of discretion, and likewise variability, in what data 
elements are collected across California district attor- 
neys offices, superior courts, and select city attorney’s 
offices and between counties. This lack of consistency 
and absence of data on key variables could present sub- 
stantial challenges to presenting and evaluating claims 
of racial discrimination in the criminal justice system, 
and could increase the difficulty of sustaining claims of 
Racial Justice Act violations in some California counties 
more than others. 


respondents, was over 90 percent African American, and 
reached through connections to listening session partic- 
ipants. The fundamental goal of this work was to give the 
community voice in the ongoing statewide conversation 
concerning reparations—to create space for communities 
to express their concerns, desires, wishes, and experienc- 
es—and to provide the Task Force and the Legislature with 
additional community input as it explored and deliber- 
ated reparations proposals. 


Through this multi-pronged approach to communi- 
ty engagement, the Bunche Center focused its data 
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collection on four areas deemed important by the Task 
Force: (1) identifying forms of race-based harm through 
those who experienced it; (2) gauging support for rep- 
arations; (3) determining support for different types 
of reparations; and (4) determining perspective from 
the wider impacted community regarding eligibility 
for reparations. 


An analysis of the results of the community listening ses- 
sions, personal testimonies, oral histories, and statewide 
surveys revealed the following: 


e There are five major types of racially-driven harm 
that communities consistently identified. Study par- 
ticipants named lack of educational opportunity, 
discriminatory policing and law enforcement, eco- 
nomic disenfranchisement, housing inequality, and 
healthcare disparities most often when asked about 
racially-driven harms that Black people experience. 
The participants also consistently cited the follow- 
ing harms: food inaccessibility, employment and 
workplace disparities, inadequate business support 
infrastructure, the cycle of municipal disinvestment 
in Black neighborhoods, and displacement. 


Over 60% 


of Californians support 
APPT 
some form of reparations 


e There is broad community support for reparations. 
The survey found that over 60 percent of Californians 
support some form of reparations, including fi- 
nancial compensation, community investments, 
educational opportunities, investments for Black 
businesses and organizations, and land and prop- 
erty ownership. Furthermore, community listening 
session participants overwhelmingly supported 
reparations initiatives. 
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e While a majority of Californians support reparations 
measures, they are divided on which types should be 
used. The survey queried respondents on the spe- 
cific forms of reparations to be applied and found 
that California residents are largely in support of the 
three primary types of reparations measures—direct 
cash payments (66 percent of respondents); mone- 
tary reparations without cash measures (77 percent); 
and non-monetary reparations, such as an apology 
or monuments (73 percent). Support was consis- 
tently highest for remedies incorporating monetary 
measures, but without direct cash payments, among 
all Californians, including African American partic- 
ipants. The community listening sessions produced 
similar results, except that direct cash payments were 
the most frequently mentioned form of reparations, 
followed by other monetary measures. 


e The opinions about who should be eligible for rep- 
arations differed across the statewide sample, the 
community listening session sample, and African 
American residents in the statewide sample. A plural- 
ity of respondents in the statewide sample supported 
reparations for all Black people (30 percent) followed 
closely by support for lineage-based reparations (29 
percent). Lineage-based reparations refers to peo- 
ple who are descendants of those enslaved in the U.S. 
In the statewide sample, 24 percent believed that 
reparations should be for those Black people who ex- 
perienced race-based discrimination. On the other 
hand, 67 percent of respondents in the community 
listening session sample supported reparations for 
people who descended from those enslaved in the 
U.S. (lineage based), while 18 percent supported rep- 
arations for all Black people. Black Californians were 
in the middle of responses when compared to both 
the overall statewide and community listening session 
samples. Black Californians indicate nearly equal sup- 
port for lineage-based (40 percent) reparations and 
for reparations for all Black residents (39 percent). 


The Task Force urges the Legislature, in formulating a 
state reparations statute or program, to ensure that the 
widest possible community engagement takes place, in 
order to ensure that what is enacted in carrying out the 
recommendations of this report reflects the input of the 
community intended to be served by this initiative. 
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PART VIII: RECOMMENDATIONS FOR EDUCATING THE PUBLIC 


Chapter 33: Educating the Public & Responses to Questions 
In enacting AB 3121, the Legislature directed the Task 
Force to recommend appropriate ways to educate the 
California public regarding the Task Force’s findings.*°° 
To achieve this goal, the Task Force consulted academic 
experts to develop a concept for educating students of all 
ages and backgrounds, as well as the public in general, 
through a curriculum designed to make the Task Force’s 
work accessible. 


The Task Force recommends that the 
Legislature adopt the concepts dis- 
cussed in Chapter 33 of this report, 
which the Task Force developed 
with the support of these experts, as 
a methodology for adopting a stan- 
dard curriculum centered on the 
Task Force’s findings and recom- 
mendations. The Task Force further 
recommends that the Legislature fund the implementa- 
tion of age-appropriate curricula across all grade levels, 
as well as the delivery of these curricula in schools across 
California. The Legislature should also create a public 


PART IX: KEY CASES AND STATUTES 


Through its enactment of AB 3121, the Legislature 
charged the Task Force with compiling “[t]he federal and 
state laws that discriminated against formerly enslaved 
Africans and their descendants... from 1868 to the pres- 
ent,” and identifying “[h]ow California laws and policies 
that continue to disproportionately and negatively af- 
fect African Americans as a group and perpetuate the 
lingering material and psychosocial effects of slavery 
can be eliminated.”®°! Part IX of the report contains a 
legal compendium that catalogues, summarizes, and 
memorializes for the public the many state and feder- 
al laws that have perpetuated discrimination against 
African Americans in California, as well as some cases 
and laws that advanced the rights of African Americans 
by setting aside those racist laws and policies. Due to the 
myriad ways in which laws and cases have created and 
nurtured this system of subjugation, the compendium 
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education fund, specifically dedicated to educating the 
public about African American history, and support the 
initial and ongoing education about the Task Force’s 
findings. Additionally, in order to facilitate ongoing con- 
versations in communities across California following 
the publication of this report, the Task Force has devel- 
oped materials included within Chapter 33 that will help 
answer some potential questions people may have about 
reparations. These questions are expected to come from 


The Legislature should also create a public education fund, 
specifically dedicated to educating the public about African 
American history, and support the initial and ongoing education 
about the Task Force’s findings. 


both those who support reparations, but want to better 
understand their justification, and those who might be 
unaware of the need for or purpose of reparations. 


is illustrative, not exhaustive. Nevertheless, it is intend- 
ed to provide a comprehensive documentation of the 
centuries-long struggle in California, dating back to the 
earliest years of statehood, for personhood, equality, 
and equity. 


Part IX is divided thematically, based on five major 
subject areas discussed throughout the Task Force’s re- 
port: (1) Housing (Chapter 35); (2) Labor (Chapter 36); 
(3) Education (Chapter 37); (4) Political Participation 
(Chapter 38); (5) the Unjust Legal System (Chapter 39); 
and (6) Civil Rights Cases (Chapter 40). In doing so, the 
compendium documents many of the constitutional 
provisions, statutes, and court cases that form the foun- 
dations of the discrimination and atrocities discussed 
throughout Chapters 1-13 of this report. 
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RECOUNTING THE HISTORICAL ATROCITIES 
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COURTESY OF PHOTOI2/UNIVERSAL IMAGES GROUP VIA GETTY IMAGES 


I. California’s Stories 


Why Reparations in California? 


After all, California promised to be a free territory not 
once, but twice. First, in 1823 as a part of Mexico.'! Then 
again in 1850, by the time California entered the Union 
and declared in its Constitution that “neither slavery, 
nor involuntary servitude, unless for the punishment of 
crimes, shall ever be tolerated in this state.”” 


So why is California considering reparations for African 
Americans and descendants of enslaved people? 


Consider Basil Campbell. Campbell was born enslaved 
in Missouri, where he married a woman named Mary 
Stephens and had two sons.* In 1854, four years af- 
ter California joined the Union as a free state, a man 
named J.D. Stephens bought Campbell for $1,200 and 
forcibly moved him 1,500 miles away to a farm in Yolo 
County, California.* Campbell never saw his wife or 
two sons again.°® J.D. Stephens enslaved Basil Campbell 
in California, ignoring California’s status as a free state, 
for another seven years, until Stephens decided that 
Campbell had sufficiently paid off his purchase price.°® 
Over the rest of his life, Campbell married again, adopt- 
ed his wife’s children, and amassed a small fortune in 
land and livestock.’ A few years after his death in 1906, 
his two sons from his first marriage in Missouri filed a 
petition for a portion of Campbell’s estate.* A California 
appellate judge concluded that a marriage between 
enslaved people “is not a marriage relation, and it is 
mockery to speak of it as such.”*° The land once owned 
by Campbell is now a nature preserve.'° 


Consider the Short family. In December 1945, O’Day 
Short, his wife Helen, their seven-year-old daughter Carol 
Ann, and their nine-year-old son Barry moved into the 
house that they had built in Fontana, California." In 1945, 
Fontana was a white neighborhood.” Deputy sheriffs 
warned Short that he was “out of bounds,” and that to avoid 
“disagreeableness,” Short should move his family back to 
the segregated African American neighborhood on “the 
other side of the Baseline.” The real estate agent who sold 
the property to the Shorts warned them on December 3, 
1945 that a “vigilante committee had a meeting on your 
case last night. They are a tough bunch to deal with. If I 
were you, I'd get my family off this property at once.”"* 


Enslaved people working in California’s Gold Mines. (1852) 
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On December 6, an explosion and a fire engulfed the 
house.’ Neighbors reported seeing Helen try to beat 
down the flames consuming her children.’ Helen, Carol 
Ann, and Barry died in the hospital.'” The San Bernardino 
County Coroner and District Attorney concluded that the 
explosion was an accident.'* The District Attorney based 
this conclusion partly on a statement given by O’Day 
while he was in the hospital. During the same conversa- 
tion, O’Day also said, “Iam here on my sick bed, my hair 
burned off my head, my legs twisted under me. You have 
no respect for my position. All you want to do is get the 
information you are looking for.”'® The District Attorney 
told O’Day that his wife and two young children had died 
when doctors had been keeping the information from 
him for fear that his condition would worsen.*° O’Day 
Short died a few days later.*! A subsequent California 
Attorney General report investigating the murders con- 
cluded that no evidence of vigilante activity in Fontana 
could be found.” 


Consider Alfred Simmons, an 
African American school teacher 
who rented a house from his white 
colleague in the Elmwood district of 
Berkeley in 1958.’ The Berkeley chief 
of police asked the Federal Bureau of 
Investigation (FBI) to investigate how 
Simmons managed to live in the all-white community.” 
The FBI referred the case to the U.S. Attorney, who did 
not prosecute because no laws had been broken.” The 
Federal Housing Administration, the agency created by 
the federal government to help Americans buy homes, 
then wrote to Simmons’s white landlord to tell him that 
his future mortgage insurance applications would be 


COURTESY OF DE PUE & COMPANY/DIGITAL PUBLIC LIBRARY OF AMERICA 


California and owned this ranch. (1879) 


rejected because renting to a African American was an 
“Unsatisfactory Risk Determination.” 


Consider Paul Austin and Tenisha Tate-Austin, who 
bought a home in Marin City in 2016. Three years lat- 
er, a white appraiser valued their home for $500,000 
less than it was worth, calling it a “distinct, marketable 
area.””” “I took that as code word as: it’s a Black area,” 
said Paul Austin, who testified before the Task Force 
that he felt physically sick when he read the appraisal 
report.”* Paul Austin testified that his grandparents had 
moved to California in the 1940s to work in the ship- 
yards in Sausalito.”® When they had saved up enough 
money to buy a house, his grandparents realized that 
they could not buy homes outside of Marin City due to 
redlining.*° Redlining is a set of government policies 
that helped white families buy homes in the suburbs 
while forcing African American families to remain in 


A California appellate judge concluded that a marriage between 
enslaved people “is not a marriage relation, and it is mockery to 
speak of it as such.” 


urban centers.” These policies have devalued African 
American neighborhoods” and led to continued educa- 
tion segregation.* In 2019, a California Attorney General 
investigation found that the Sausalito-Marin City School 
District intentionally established a racially and ethnically 
segregated elementary and middle school, by offering 
inferior education programming and directly harm- 
ing a mostly African American and 
Latino student body.™ In the 1950s, 
Paul Austin’s paternal grandpar- 
ents were one of the first African 
American families to move to Mill 
Valley, a white neighborhood.* 
Paul’s grandfather built a home 
where the driveway dropped 90 
degrees so that the house could not 
be seen from the road. “Grandson,” 
Paul’s grandfather told him, “I had 
to build this home at nights and on 
weekends, so we wouldn't be de- 
tected, because they didn’t want any 
Black families living in their city.”*° A 
white man picked up the lumber for 
them.” Like Alfred Simmons’s white 
landlord, the white woman who sold 
her land to Paul’s grandfather was, in 
Paul’s words, “blackballed,” because 
the neighbors found out that she had 
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sold her property to an African American family.* In 2021, 
Paul testified that the smaller houses in a white neighbor- 
hood that are a mile away from Paul and Tenisha’s house 
are valued at $200,000 to $300,000 more.*° 


Government actors used these laws and practices to 
suppress and criminalize African American political 
participation and rip apart African American families. 
Federal, California, and local government, acting in 
tandem and in parallel with pri- 
vate actors, created and intensified 
housing segregation. Government 


Consider Paul Austin and Tenisha Tate-Austin, who bought a f ; : ; 
actions intertwined with private 


action and segregated America, 
leading to environmental harms, 
unequal educational and health 


home in Marin City in 2016. Three years later, a white appraiser 
valued their home for $500,000 less than it was worth, calling it a 
“distinct, marketable area.” 


What does California owe the Campbells, the Shorts, the 
Simmonses, the Austins, and the 2.28 million African 
American Californians who have experienced differ- 
ent versions of these stories throughout their lives, 
their parents’ lives, their grandparents’ lives, and their 
great-grandparents’ lives, some of whom were enslaved? 


Similar stories are repeated throughout the history of 
California and the nation. 


As W.E.B. Du Bois asked in 1935: “Nations reel and stagger 
on their way; they make hideous mistakes; they commit 
frightful wrongs; they do great and beautiful things. And 
shall we not best guide humanity by telling the truth 
about all this, so far as the truth is ascertainable?” *° 


To that end, the following twelve chapters will recount 
the horrors and harms perpetrated against African 
Americans in California and the nation in a number of 
different areas: 


To maintain a system of enslavement and subjugation 
in the United States, white government leaders used 
the belief system of white supremacy to restrict the 
freedom of African Americans and the flourishing of 
African American culture and prosperity.*! These be- 
lief systems have served to normalize and perpetuate 
crimes against humanity and systemic racism in our 
governmental institutions. These beliefs created de- 
humanizing stereotypes of African Americans, which 
mainstream arts and culture disseminated and am- 
plified, fueling racial terror and violence long after 
enslavement ended. These beliefs were enshrined into 
the United States’ laws, court decisions, and government 
policies and practices, and into California’s laws, court 
decisions, and government policies and practices.” 
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outcomes, and over-policing of 

African American neighborhoods 

in California and across the na- 
tion. Government actions and failures over 400 years 
have created a wealth gap that persists between African 
Americans and white Americans at all levels of income, 
regardless of education or family status. In fact, the 
wealth gap today is the same size it was two years before 
the passage of the Civil Rights Act of 1964.*8 


COURTESY OF THE SAN FRANCISCO CALL (MAY 8, 1910) 


NEGRO SLAVERY 
DIVIDES COURT 


State Supreme Justices at Odds 
Over Marriage Relations of 
Slaves 


~ 


There came a split in the state su- 
preme court yesterday over @ point aris- 
ing out of the marriage relations . 
negro slaves. The conténtion of Mary 
Jane Stephens, an aged woman of Yolo 
county, formerly a slave, in effect that 
her children were not legitimate be- 
cause they were born of a marriage 
eontracted in slavery, was upheld. by} 
the majority of the court. Justice Shaw 
dissented with a strong opinion touch- 
ing on the almost obsolete point at 
issue. j af 


In 1910, the California Supreme Court decided that California law did not 
recognize the family that Basil Campbell created while he was enslaved, and 
that family could not inherit his fortune. 
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II. The Task Force’s Charge 


What does California owe its African American residents? 


Assembly Bill No. 3121 (S. Weber) established this Task 
Force to Study and Develop Reparation Proposals for 
African Americans.** The Task Force consisted of nine 
members* charged with studying the institution of 
slavery and its lingering negative effects on society and 
on living African Americans, including descendants of 
persons enslaved in the United States.** The Task Force 
synthesized documentary evidence of the capture, 
procurement, and transportation of Africans for the 
purpose of enslavement; the domestic trade of trafficked 
African Americans; the treatment of enslaved people; the 
denial of humanity and the abuse of African Americans; 


and the discrimination and lingering negative effects 
that followed in the colonies that eventually became the 
United States, and the United States of today.’ 


The Task Force recommends appropriate remedies of 
compensation, rehabilitation, and restitution for African 
Americans, with a special consideration for African 
Americans who are descendants of persons enslaved in 
the United States.*® The Task Force’s recommendations 
address how they comport with international stan- 
dards and how the State of California will apologize for 
its role in perpetuating gross human rights violations 
and crimes against humanity on enslaved Africans and 
their descendants.*? The Task Force addresses the role of 
California laws and policies in continuing the negative 
lingering effects on African Americans as a group and 
how these injuries can be reversed.®° The recommenda- 
tions include how to calculate compensation, what form 
it will take, and who should be eligible.” 


Under international law, a government is responsible 
where its wrongful actions or negligence caused injury to 
a specific group of people. Once proven, governments 
have a duty to remedy wrongful actions.** Reparations 
offer such a remedy, and the United Nations recogniz- 
es five formal categories of reparations: restitution, 


In order to maintain slavery, American government officials 
used the belief system of white supremacy to restrict the 
freedom and prosperity of African Americans. These beliefs 
were enshrined into the laws, court decisions, and policies and 
practices of the United States and of the state of California. 
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compensation, rehabilitation, satisfaction, and guaran- 
tees of non-repetition.** American courts of law have 
long recognized a similar concept—that parties must 
redress the harms caused by their actions or omissions 
where there was a duty to act.® Advocates frame repara- 
tions as a program that seeks acknowledgment, redress, 
and closure for injustice.*® 


This report has been created by the Task Force to sup- 
port the Legislature in its future effort to acknowledge 
the wrongful actions and negligence of California as 
well as the wrongful actions and negligence of the local 
governments within its jurisdiction that have harmed 
African Americans. 


In addition to California’s potential 
legal obligations, repairing a wrong 
is a political and moral obligation. 
America’s and California’s demo- 
cratic forms of government exist 
to embody the will of the people.” 
In accepting this system, we, as 
Americans and as Californians, are 
more than a random group of peo- 
ple who live in the same geographic 
area; we bind ourselves into a com- 
munity that lives beyond the lifespans of its individual 
members.** Through government, a community chan- 
nels its visions for the society it wants to create through 
the laws that govern it.®° 


Following the charge of AB 3121 to describe the trade 
of trafficked African people across the oceans and 
within the lands of the United States, in this report 
the Task Force recounts the moral and legal wrongs 
the American and Californian governments have in- 
flicted upon their own African American citizens and 
residents. Chapter 2 describes the institution of slavery 
as it existed in the geographic territory of the United 
States, and the legal, political, economic, and cultural 
systems maintaining and enriched by enslavement. The 
subsequent ll chapters describe how these racist sys- 
tems metastasized throughout America and California, 
reaching into all corners of American life. Each chapter 
traces an issue from its historic foundations in slavery, 
through successive discriminatory government ac- 
tions, and government failures to correct and remedy 
the harms of anti-Black racism. Each chapter describes 
the uncorrected, compounding, and continuous harms 
all levels of the American government inflicted upon 
African Americans, as well as the modern-day effects 
of those harms. 
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By focusing on the role of government actors at all lev- 
els of local, state, and national authority in enslavement 
and racial discrimination, this report does not and can- 
not ignore the countless racist actions of private citizens 
throughout American history. The government’s role 
does not absolve private actors of their own responsi- 
bility or prevent private individuals and entities who 
benefited from this state of affairs for generations from 
offering their own apologies and engaging in their own 
acts of reparations.® As the report makes clear in the 
following pages, federal, state, and local governments 
often worked in tandem with private individuals” to 
build and maintain a system placing African Americans 
in the lowest social strata of this country.” 


The report’s focus on African Americans also does not 
and cannot ignore the countless ways in which the 


Californian government and its private citizens en- 
slaved, dehumanized, or discriminated against other 
marginalized communities. 


Often, government discrimination or racist mob vio- 
lence targeted many communities at once. During the 
Zoot Suit Riots of 1943, white mobs of U.S. servicemen, 
off-duty police officers, and civilians indiscriminately 
attacked Latino, African American, and Filipino men in 
Los Angeles.*? Sometimes, one racial group committed 
violence against another. As AB 3121 charged this Task 
Force solely with investigating the history of systemic 
racism as it relates to African American Californians, it 
did not focus on the innumerable acts of racist violence 
and discrimination by government officials and private 
citizens against other people of color. 


III. Immigration and Migration Patterns 


The first ship carrying enslaved people landed in what 
would become the United States in 1619 on the shores of 
Virginia.* Although Congress outlawed the trans-Atlantic 
slave trade in 1807, between 1525 and 1866, approximately 
388,000 enslaved people were trafficked to the United 
States. These African men, women, and children were 
mostly captured on the west coast of the African conti- 
nent between modern day Senegal and Angola.® Once 
in the United States, the majority of enslaved people re- 
mained in the South, although Southern enslavers often 
brought enslaved people into free states.” 


In the 1800s and early 1900s, very few African people 
voluntarily immigrated to the United States, due to 
immigration laws that limited the number of African 
immigrants.** Between 1870 and 1920, 17,376 African im- 
migrants arrived in the United States, representing 0.06 
percent of the total immigrant population at the time.” 
The Johnson-Reed Act of 1924 established an immi- 
gration system that limited the number of immigrants 
from the African continent.” Between 1920 and 1970, 
58,449 African individuals entered the United States, or 
about 0.51 percent of the total immigrant population.” 
Beginning in the 1960s, Congress passed immigration 
reforms which significantly increased Caribbean and 
African immigration to the United States.” As a result, the 
African American population of the United States became 
increasingly diverse. In 1990, 363,819 African immigrants 
entered the United States.” 


Today, approximately 47 million African American people 
live in the United States, according to the 2020 census.” 
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Of those 47 million African American individuals, aca- 
demics and other experts differ on the number who are 
the descendants of people enslaved in the United States. 
About 12 percent of African American people in America 
were born in a foreign country.” Nine percent of African 
Americans have at least one foreign-born parent.” By 
2060, the Black foreign-born population is projected to 
make up about one-third of the U.S. Black population.” 
Fifty-eight percent of Black immigrants arrived in the 
United States after 2000. Every U.S. census conduct- 
ed since 1970 has found that Black immigrants from the 
English speaking Caribbean earn more, are more likely to 
be employed than U.S.-born African Americans, are more 
likely to hold more financial assets,” are more likely to 
own their home,*° and most are more likely to be healthy 
than U.S.-born African Americans.*! 
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African Americans take a break from their work on the railroad. 
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In California, the African American population remained 
small until World War II. Unlike the English speaking col- 
onies on the East Coast, racial boundaries were not strict, 
and a multiracial population lived in California as a Spanish 
colony in the 1500s.* By 1850, when California entered the 
Union, the African American population of California was 
a mix of African Americans from the North and South, for- 
eign-born Black Afro-Latinos from Mexico, Peru and Chile, 
and Jamaicans.* The 1860 census counted 4,086 “total free 
colored” people in California.** Sources vary in the esti- 
mates of enslaved people in California, with some sources 
estimating up to 1,500 enslaved African Americans lived 


in California in 1852.°° The 1920 census counted 38,763 
African Americans, out of a total population of 3.4 million 
in the state.*° 


California’s African American population increased sig- 
nificantly during World War II, as many moved to the state 
in search of war industry jobs.*’ More African American 
people moved to California in the 1940s than in the entire 
previous century of statehood combined.* The African 
American population of California ballooned from 124,306 
in 1940 to 1,400,143 in 1970.°*° 


IV. State of African Americans in California 


California is home to the fifth largest African American 
population in the United States, after Texas, Florida, 
Georgia, and New York.°®° As of 2020, about 39.5 million 
people live in California, of whom about 2.8 million 
self-identify as African American.” Of the current 2.8 mil- 
lion African American Californians, 244,969 are foreign 
born, according to the U.S. Census Bureau.” 


While the number of African American Californians has 
increased in the last 30 years, the overall percentage of 
African American Californians has fallen over the same 
period.** African American Californians make up about 
six percent of the state’s population today, a decrease 
from 8.1 percent of the state’s population in 1990. 


African American Californians live in all 58 Californian 
counties, but most African American Californians 
live in Los Angeles County (943,145), San Bernardino 
County (223,116), San Diego County (211,354), Alameda 
County (198,250), and Riverside County (197,329).° The 
counties with the highest number of African American 
Californians, as a percentage of the total popula- 
tion, are Solano County (16.87 percent), Sacramento 
County (12.43 percent), Alameda County (11.78 per- 
cent), Contra Costa County (10.69 percent), and San 
Bernardino County (10.23 percent).°° In the past three 
decades, about 275,000 African American Californians 
have left expensive coastal cities to move inland or to 
other states.°” During the same timeframe, the African 
American populations of some of California’s histori- 
cally African American neighborhoods in cities across 
California have plunged: Compton by 45 percent, San 
Francisco by 43 percent, and Oakland by 40 percent.” 


Despite the history of African American voter sup- 
pression throughout the United States and California, 
California has steadily improved voting access since 
the late 20th century.°? Surveys from 2019 show that six 
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percent of likely voters are African American, equal to 
their share of the population in California.'© 


Nevertheless, the effects of 400 years of compounding 
governmental and private acts of racial violence and 
discrimination described in this report have result- 
ed in disparities between African American and white 
Californians in almost every corner of life. Compared to 
white Californians, African American Californians earn 
less and are more likely to be impoverished. In 2018, on 
average, African American Californians earned $53,565, 
compared to $87,078 for white Californians.'*' Around 
19.4 percent of African American Californians live be- 
low the poverty line, compared to nine percent of white 
Californians.’ African American Californians are also 


Compared to white Californians, 
African American Californians are 


to live below 
the poverty line 


2X 


MORE LIKELY 


far less likely to own a home than white Californians; 
in 2019, 59 percent of white households owned their 
homes, compared with 35 percent of African American 
Californians.'** And in contrast to the advances in vot- 
ing rights in California, the rates of African American 
homeownership in California have declined by over 11 
percent since 2010.' In fact, African American home- 
ownership in California in the 2010s was lower than in 
the 1960s, when sellers could still legally discriminate 
against African American home buyers.'” 


Homelessness is amore acute problem in California than 
in the rest of the country, and the burden falls heaviest 
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on African American Californians. Almost 50 percent—or 
nearly one in every two African American Californians— 
lives in a household where rent or mortgage payments 
eat up more than 30 percent of the residents’ income, 
compared to about 30 percent of white Californians who 
suffer similar housing cost burdens.!° Nearly 40 percent 
of California’s unhoused people are African American, 
even though African American Californians represent 
only six percent of the state’s total population.’” 


AFRICAN AMERICAN CALIFORNIANS 


POPULATION 


The pervasive effects of racial discrimination have 
seriously harmed the health of African American 
Californians. In 2021, the life expectancy of an average 
African American Californian was 75.1 years, six years 
shorter than the state average.'* African American 
babies are more likely to die in infancy,’ and African 
American mothers giving birth die at a rate of almost 
four times higher than the average Californian mother."° 
Compared with white Californians, African American 
Californians are more likely to have diabetes," to die 
from cancer,'” or be hospitalized for heart disease." 


Racial discrimination in housing, education, and the 
legal system, along with institutionally racist approach- 
es and a militarized culture, have collectively resulted 
in the over-policing of African American communities 
and the mass incarceration of African American cit- 
izens.'* According to data from 2020, the police are 
more than two times more likely to stop and search 
African Americans in California than white Americans, 
even though officers reported no criminal activity for 
the African American individuals stopped more than 
twice as often as they did for the white individuals 
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stopped."® In 2020, law enforcement officers used force 
against African Americans in California more than 
twice as often than they did against white Americans,"° 
and data from 2016 to 2019 indicates that law enforce- 
ment officers in California are three times more likely 
to seriously injure, shoot, or kill an African American 
in California, even when other factors are taken into 
account."” About 28 percent of people imprisoned in 
California are African American—even though they 
make up about six percent of the 
population in the state." 


African American youth in the state 
also face a heightened risk of pun- 
ishment. African American students 
in California are suspended at rates 
2.4 times higher than the state- 
wide average," and lose the most 
number of days of instruction to 
suspensions when compared with 
other racial groups.”° Recently, the California Attorney 
General’s Office identified racial disparities in discipline 
for African American students across three different 
school districts.) 


Further, school discipline is often the first step toward 
law enforcement involvement. African American stu- 
dents in California are disproportionately referred by 
schools to law enforcement.” A California Attorney 
General’s Office investigation found that, since 2015, 
African American and Latino students in Stockton 
Unified School District were significantly more like- 
ly to experience severe policing outcomes than 
other students, including being cited or booked into 
police custody.!”? 


As a result, compared to white youth in California, 
African American youth are over 30 times more likely to 
be held in a juvenile justice facility in the State.'’** In 2019, 
African American youth comprised 36 percent of those 
ordered to be placed in state juvenile detention facilities, 
even though they make up only 14 percent of the youth 
population in California.'® 
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I. Introduction 


On July 5", 1852, Frederick Douglass gave a speech to 
a crowd of 600 mostly white antislavery activists in 
Rochester, New York, the day after Independence Day.’ 
Douglass was one of the most famous African American 
antislavery and civil rights activists at the time.” He be- 
gan by praising the courage of the nation’s founders in 
winning their freedom from the British Empire.’ But 
Douglass did not come to celebrate American indepen- 
dence and liberty.* The United States was founded on 
the idea that “all men are created equall,|” but white 
Americans enslaved their fellow African Americans and 
“notoriously hatel[d] [...] all men whose skins are not col- 
ored like your own.”® For Douglass, the Fourth of July 
only highlighted the “immeasurable distance” between 
free white Americans and enslaved African Americans.°® 
“The blessings in which you, this day, rejoice, are not 
enjoyed in common.—The rich inheritance of justice, 
liberty, prosperity and independence, bequeathed by 
your fathers, is shared by you, not by me,” he explained; 
“You may rejoice. J must mourn.”” 


Frederick Douglass’s speech about the Fourth of July 
shows the conflict at the heart of American history. The 
United States prides itself on liberty, equality, and justice 
for all, but for over 400 years, white people of European 
ancestry built and continued a brutal caste system based 
on false notions of racial difference: white people at 
the top, people of African descent at the bottom, and 
all other groups ranked in between.® From the begin- 
ning, America’s wealth was built by the forced labor of 
people from Africa and their descendants. These peo- 
ple were forcibly sold and traded as commodities and 
millions of them cultivated crops—tobacco, sugar, rice, 
indigo, wheat, corn, and especially cotton—that allowed 
American colonies and the early United States to pros- 
per. Colonial governments and the U.S. government at 
all levels allowed and participated in the exploitation, 
abuse, terror, and murder of people of African descent 
so that white people could profit as much as possible 
from their enslavement. To justify stealing the intellect, 
skill, and labor of African Americans, enslavers created 
and spread false, racist ideas that African Americans were 
less intelligent than whites, that they loved their children 
less than white parents, and that they felt less pain than 
white people did. 


Captives being brought on board of a slave ship on the West Coast of Africa. (c. 1880) 
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Insisting that African Americans were less than hu- 
man made it easier for enslavers and the American 
government at all levels to deny them the legal rights 
that many white Americans believed were a basic part 
of being American. After enslavement officially ended 
in 1865, white Americans terrorized African Americans 
with violence and racist ideas. African Americans lived 
under violent threats to themselves and their families 
and did not have the economic opportunities or polit- 
ical rights of their white peers. Through laws allowing, 
promoting, and protecting enslavement, federal, state, 
and local governments were complicit in stealing cen- 
turies of unpaid wages from African Americans. The 
racist ideas invented to control enslaved people have 
echoed through centuries of American laws and policies 
and inflicted physical, mental, and emotional trauma 
on approximately 16 generations of African Americans. 
The state and federal governments of this country have 
never atoned for these harms. 


This chapter traces the long arc of enslavement in ear- 
ly North America and the United States. Sections II 
and IV examine the origins of race-based enslavement 


targeting people of African ancestry, the ways slavery 
generated wealth for white colonists in English North 
America, and the emergence of transatlantic trafficking 
in enslaved African people. Section V discusses the im- 
portance of enslavement to the founding of the United 
States from the American Revolution to the creation 
of the U.S. Constitution. Sections VI, VII, and VII de- 
scribe the lives of enslaved people during the height of 
the domestic slave trade, the complicity of northerners 
in the perpetuation of enslavement, and enslavement’s 
importance to American educational, religious, and 
governmental institutions. Section IX discusses the ex- 
pansion of enslavement into western U.S. territories, 
the establishment of enslavement in California, and the 
complicity of the California state government in pro- 
moting enslavement, oppressive laws, and anti-Black 
sentiment. Finally, sections X, XI, and XII conclude the 
chapter by examining the U.S. Civil War, the formal abo- 
lition of enslavement, policies toward formerly enslaved 
people during Reconstruction. It ends by considering 
the lingering, harmful effects of efforts to recast the de- 
feat of the Confederate States of America into a “Lost 
Cause” myth that endures to the present day. 


II. The Origins of American Enslavement 


Pre-Modern Enslavement 

Enslavement has existed for thousands of years in 
many different cultures across the world.° It is only in 
the past 400 to 500 years that white Europeans devel- 
oped a type of enslavement based heavily on the color 
of someone’s skin and that mainly targeted people of 
African ancestry.’° This type of enslavement developed 
gradually between the 1400s and the 1700s." It was 
based on the ideas that African ancestry could be the 
basis for life-long enslavement that the children of en- 
slaved African-descended women 

could be enslaved from birth, and 

that people of African descent were 


comes) were the most commonly enslaved groups 
in Europe.” In the Muslim kingdoms of North Africa 
and the Middle East, both Slavic people and sub-Sa- 
haran African people (Africans who lived south of the 
Sahara Desert) made up a large number of those who 
were enslaved.'° 


Enslaved people in these diverse societies became en- 
slaved in different ways: they could be prisoners of war, 
victims of kidnapping, targets of religious crusades, 


naturally destined to be enslaved.” 


Before the 1400s, a time period 
known as the “pre-modern era,” 
enslavement and enslaved people 


To justify stealing the intellect, skill, and labor of African 
Americans, enslavers created and spread false, racist ideas that 
African Americans were less intelligent than whites, that they 
loved their children less than white parents, and that they felt 


differed widely.” In the ancient 
Roman Empire, for instance, those 
who were enslaved were mostly 
conquered people who came from 
multiple racial, ethnic, religious, and class backgrounds 
across Europe, the Middle East, and North Africa.’ In 
the Middle Ages (600s to 1400s), Celtic peoples, North 
Africans, Scandinavians, and especially Slavic people 
from Eastern Europe (from whom the word “slave” 
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less pain than white people. 


people sentenced to enslavement as a punishment for 
crimes, or poor people sold to pay off debts.” Depending 
on the culture or time period, children born to one or 
more enslaved parent were not always automatically 
enslaved, and it was fairly common for enslavers to free 
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the children, grandchildren, or great-grandchildren of 
enslaved people.'® 


Finally, early enslaved people fulfilled a variety of roles 
in their societies beyond being forced agricultural la- 
borers or house servants.!° Enslaved people could be 
status symbols who represented the wealth and pow- 
er of their enslavers, trusted advisors, poorly treated 
members of their enslavers’ extended families, coerced 
sexual and marriage partners, or slave-soldiers forced 
into military service.” 


Beginnings of Modern Enslavement 
Enslavement changed with European world explora- 
tion and global colonization between the 1400s and the 
1600s.71 In North America and South America, English, 
Spanish, French, Portuguese, and Dutch colonizers took 
Indigenous peoples’ land to grow crops such as sugar- 
cane, tobacco, rice, and coffee and to mine for gold.” 


In most of these new colonies, natural resources and land 
to grow crops were common, but laborers were scarce.”* 
In order to efficiently exploit these resources, Europeans 
first captured, enslaved, and exploited the Indigenous 
peoples of North and South America.** Because the en- 
slavement of Indigenous people could not keep up with 
the demand for labor, European colonizers began to traf- 
fic enslaved people from the continent of Africa.”° 


Portuguese and Spanish colonizers brought the first 
enslaved Africans to North and South America to supple- 
ment forced Indigenous labor.*® Portuguese merchants 
had been trafficking West Africans and selling them in 
Portugal for many years before the colonization of North 
and South America.” It was these captives who were first 
forcibly moved in small groups to European colonies 
across the Atlantic Ocean.”* Portuguese and Spanish col- 
onizers eventually started buying thousands of enslaved 
Africans along the coasts of West Africa and Central 
Africa and bringing them directly to colonies in the 
Caribbean and Brazil.?® Around 500,000 enslaved people 
of African descent had already arrived in North and South 
America*°—including Spanish settlements in present-day 
South Carolina (by 1526) and Florida (by 1539)**—by the 
time Dutch pirates sold around 20 African captives to 
English colonists in Jamestown, Virginia, in 1619.*° 


Creating the American Racial Hierarchy 

When these first Africans were brought by force to the 
English colonies that became the United States, a caste 
system based mostly on skin color did not yet fully exist. 


Instead, European colonists who wanted to exploit en- 
slaved African American people and profit from their 
labor built this caste system gradually during the 1600s 
and 1700s. 


In the very earliest years of English colonization in 
Virginia, European indentured servants were the most 
common workers.* Indentured servants were usually 
either poor people who agreed to work for wealthy peo- 
ple for several years in exchange for transportation to 
the colonies, or they were people found guilty of crimes 
who had to work for several years in the colonies before 
getting their freedom.” 


At first, there was not much difference between the 
treatment of enslaved Africans and European inden- 
tured servants.*° The major divisions in Virginia were 
between wealthy people and poor people who were 
forced to labor, not between African American and white 
people.” Wealthy white Virginians who controlled the 
colony and profited from the labor of both indentured 
white people and enslaved African people feared that 
rebellions by these lower-class people might undermine 
their power and wealth.*® 


Wealthy white colonists attempted to solve this problem 
by using race as a way to divide these two groups and stay 
in power.” Rich white Virginians began to grant more 
rights and privileges to poorer white people.*° This move 
created a false sense of greater equality among rich 
and poor white English colonists, who began to come 
together around a shared idea that they were “white” 
people who were naturally superior to “Black” people 
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of African descent.*' The new unity between rich and 
poor white people in Virginia encouraged poor whites 
to keep Africans and their descendants enslaved and 
to help their wealthy neighbors squash rebellions of 
enslaved people.” 


Colonial lawmakers then established new laws that made 
the racial caste system a permanent part of American cul- 
ture and society.** Colonial laws aimed to control people 
of African descent, keep them in life-long enslavement, 
and keep poor whites and enslaved African-descended 
people divided.“ In the late 1600s and early 1700s, these 
colonial laws gradually built up a legal system that treat- 
ed people of African descent as permanent outsiders 
whose skin color made them naturally different from 
and unequal to all white people.*® These Virginia laws, 
called “Slave Codes,” did the following: 


e Made enslavement permanent and automatic for 
most people of African descent by saying that chil- 
dren born to enslaved mothers would be enslaved 
for life*®; that becoming a Christian would not end 
enslavement’; and that enslavers could not set en- 
slaved people free unless they paid to take them out 
of the Virginia colony;** 


e Made it easier for whites to control free people of 
African descent (those born into freedom or who 
did manage to escape enslavement) by denying them 


legal, political, and social rights.*® These included the 
right to vote, serve in colonial military organizations, 
have political office, or carry firearms;°° and 


e Divided all white people from all African American 
people by making interracial sex or marriage a 
crime,” punishing white women who gave birth to 
mixed-race children,” and forcing these mixed-race 
children (and their children) into indentured servi- 
tude until they were 31 years old.** 


Other southern colonies that depended on enslavement 
passed similar laws across the 1700s, sometimes copying 
the laws of Virginia directly. **These early slave codes en- 
sured that this racial caste system became widespread 
across much of the area that would later become the 
United States.®° 


Only after enslavement became widespread and profit- 
able and racist policies were in place, did white people 
develop elaborate racist ideas to explain why the racial 
caste system was natural and good.** European enslavers 
argued either that enslavement “civilized” Africans by in- 
troducing them to European climates and lifeways, or that 
the Christian Bible had automatically cursed them to suf- 
fer enslavement.” The overall goal of these racist ideas was 
to defend enslavement and white supremacy by claiming 
that African American people were, and always had been, 
inferior to white people with European ancestry.*® 


III. The Transatlantic Trafficking of Enslaved People 


The Growth of Slavery 

The search for profits, the unity of rich and poor white 
colonists, and the development of racist ideas paved the 
way for the massive increase of slaving voyages to Africa 
and the enslavement of people of African descent in 
the lands that would later become the United States.*° 


The enslavement of people of African descent played a 
major role in the population boom of English colonies in 
North America during the 1700s. Enslaved Africans and 
African descended peoples made up 47.5 percent of all 
people who arrived in the English colonies between 1700 
and 1775 (around 278,400 of the 585,800 new arrivals 
documented during this period).* This meant that the 
transatlantic slave trade was nearly as important to the 
growth of English North America as free (or indentured) 
immigration from Europe.” 


The populations of the English colonies showed this 
change: Between 1680 and 1750, people of African 
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descent increased from 7 percent to 44 percent of the 
total population of Virginia, and from 17 percent to 61 
percent of the total population of South Carolina.*®* 
This trend was even more pronounced in the nearby 
British colonies of the Caribbean (known as the West 
Indies) where almost one million enslaved Africans were 
forcibly brought during the same period of time,* and 
where enslaved people made up 80 to 90 percent of the 
total population.” 


To keep the profits of enslavement growing, British 
merchants, the British monarchy, and the British gov- 
ernment worked together to become the leaders of the 
transatlantic slave trade. Just one English company, the 
Royal African Company, forcibly brought nearly 150,000 
enslaved people from Africa across the Atlantic Ocean 
between the early 1670s and the early 1720s.® This total 
was more than any single company in the entire history 
of the transatlantic slave trade. 
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The English transatlantic slave trade of the 1600 to 1700s 
differed from the slave trades which existed in West 
Africa before or during the same period.® Enslavement 
was common in sub-Saharan Africa, including West 
Africa, which (in addition to Central Africa) was one of 
the main areas of the transatlantic slave trade.”’ In West 
African societies, enslaved people were usually people 
captured in wars or attacks on other ethnic or lineage 
(family ancestry) groups, people who owed debts, or 
people found guilty of crimes.” Enslaved people in 
West African societies also had a wide variety of social 
and economic roles.” Many, especially children, lived 
in the same home as their enslavers and were treated 
as “pawns,” low-status members of the family group.” 
Some worked in agriculture or as house servants, while 
some became wives or concubines (involuntary sex- 
ual partners or secondary wives). This enslavement 
was not usually permanent or passed on to the next 
generation.” Most enslaved people and their chil- 
dren in West Africa gradually lost their enslaved status 
and became part of the families and communities of 
their enslavers.” 


The arrival of Europeans made enslavement along the 
western coast of Africa more widespread and violent.” 
European enslavers depended on African slave-trad- 
ing networks for captives to send 
across the Atlantic Ocean.” But 
the massive demand for African 
captives, which kept growing as 
Europeans colonized more areas 
of the world, changed African en- 
slavement greatly. ” Warfare and 
kidnapping raids increased to cap- 
ture more people to sell to Europeans. *° The focus of 
the West African slave trade also shifted to the coasts 
and port cities where Europeans set up trading forts to 
buy people who had been captured.*! 


The transatlantic slave trade eventually involved cap- 
turing Africans from an enormous geographic area 
covering much of West Africa and Central Africa, and 
even extending to the island of Madagascar off the south- 
east coast of Africa.*’ This trafficking in human beings 
spanned 3,500 miles along the western African coast 
from present-day Senegal in the north to present-day 
Angola in the south, and as many as 500 to 1,000 miles 
into the interior of the continent.** Captive African 
people often changed hands many times and traveled 
long distances before they arrived at coastal ports where 
Europeans bought them.* 
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The Middle Passage 

African captives suffered horrific physical, emotional, 
and mental trauma before and during the voyage across 
the Atlantic Ocean.* This journey was called the “Middle 
Passage” and it was so dangerous, unhealthy, and vio- 
lent that almost 1.8 million people died before they ever 
reached the Americas.*° 


Enslaved Africans’ suffering began even before the 
slave ships set sail for the Americas.*” Once European 
enslavers purchased people who had been captured 
from African enslavers, they incarcerated them for days, 
weeks, or even months until they were ready to sail.** In 
the earlier years of the slave trade, European enslavers 
imprisoned enslaved people in large corrals called “bar- 
racoons.” *° The most common practice, however, was 
to incarcerate enslaved people on board the slave ships 
until it was time to sail for the Americas.” 


During the journey across the Atlantic Ocean, enslaved 
Africans went through months of torture trapped inside 
slave ships.*' The voyage, which was called the “Middle 
Passage” because it was the second leg of a triangular 
trade between Europe, Africa, and the Americas,” took 
80 to 100 days (around 2.5 to 3 months or more) in the 
early years of the trade (although new sailing technol- 


Almost 1.8 million Africans died as they were trafficked across the 
Atlantic Ocean to slavery. 


ogies cut the length of the trip to 60 to 80 days in later 
years).°° Slaving ships came in many different sizes, but 
the average Royal African Company boat held around 
330 enslaved people.” 


African men, who made up around two-thirds of all 
those captured,” spent almost all of the journey—sixteen 
hours or more every day—laying down in specially con- 
structed rooms inside the ships. °° Crews stripped them 
naked, chained them up,” and forced them to lay down 
on their sides, or to lay head to feet, so that they could fit 
in as many people as possible.°** On English slave ships, 
each man had a space smaller than the size of a coffin.” 
On ships with “tight-packing,” captains added an extra 
platform so that men laid in two rows stacked on top 
of each other with only 2.5 feet of vertical space to lay 
down.'°° Enslaved women and children, who were usu- 
ally smaller in number, lived together in groups in small 
rooms inside the ship.’ 
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Conditions inside slave ships were horrific and caused 
massive amounts of sickness and death.’ Hundreds of 
people were crowded together in the blazing heat and 
tossed back and forth with the ship’s movement, espe- 
cially during bad weather.'” Enslaved captive Olaudah 
Equiano, who survived the Middle Passage, wrote that 
“the closeness of the place, and the heat of the climate, 
added to the number in the ship, which was so crowd- 
ed that each had scarcely room to turn himself, almost 
suffocated us.”!* 


Captives did not have much fresh 
air and their rooms were covered 
with human waste.'® Rats and in- 
sects swarmed around them.'° 
Low-quality food, as well as scarce 
water, led to widespread lack of nu- 
trition and dehydration.’ Filthy 
conditions and poor nutrition 
caused waves of sickness, including 
scurvy (a lack of vitamins B and C) and “bloody flux” 
(amoebic diarrhea or dysentery).!°° Highly contagious 
diseases—especially smallpox—spread fast in the over- 
crowded spaces.’ Slave ships were filled with people 
who were very sick, dying, or dead. 


Enslaved Africans also suffered physical and sexual vi- 
olence at the hands of ships’ crews."° Crew members 
moved people who had been captured to the top deck 
of the ship on a regular basis to force them to bathe and 
dance for exercise."! They often raped and impregnat- 
ed women and girls.'* Heavily armed crew members 
watched enslaved people carefully, and they threatened, 
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beat, tortured, and sometimes killed them, especially if 
they resisted or rebelled.'” 


There is also evidence that ship crews threw sick enslaved 
people overboard to prevent them from spreading disease 
to others and to claim insurance money for “lost” human 
cargo.' In one especially brutal case in 1781, an English 
slave ship captain ordered his crew to throw 132 Africans 
overboard because he had run out of supplies and his in- 
surance company would only pay him if enslaved people 


Crews stripped enslaved Africans naked, chained them up, and 
forced them to lay down on their sides, or to lay head to feet, so 
that they could fit in as many people as possible. On English slave 
ships, each man had a space smaller than the size of a coffin. 


drowned, not if they starved to death."® During the worst 
storms, crews also tried to keep from sinking by throw- 
ing enslaved people overboard to decrease the weight of 
the ship."° British insurance companies allowed this and 
paid ship captains for any human beings who their crews 
threw overboard to drown.” 


The transatlantic slave trade and the Middle Passage 
had a sickening cost in human lives. European enslav- 
ers forced around 12.5 million enslaved Africans to cross 
the Atlantic Ocean between 1500 and 1866."* More than 
14 percent of these people, around 1.8 million in total, 
died of sickness, neglect, abuse, murder, or suicide."!® 
The men, women, and children who 
survived the Middle Passage were 
then sold to local slave traders, mer- 
chants, or owners of plantations 
and forced labor camps.!”° 


When their voyage across the 
Atlantic Ocean finally ended in 
North America, South America, or 
the Caribbean, enslaved Africans 
suffered “social death,” which meant 
they were now permanently separat- 
ed from their home communities, 
cultures, and families.'”! They were 
outsiders in an unfamiliar place, 
surrounded by strangers with com- 
pletely different cultures, religions, 
and languages. Enslaved Africans had 
to build new families, languages, cul- 
tures, and religious practices rooted 
both in the pre-colonial traditions of 
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their homelands and the new cultures that they found in 
the Americas.!” 


Slavery and the Founding of the United States 
Starting in the late 1600s, enslaved people and the insti- 
tution of enslavement became increasingly important 
to the colonial societies of North America that would 
later become the United States.’”? The southern English 
colonies of North America, which eventually includ- 
ed Maryland, Delaware, Virginia, the Carolinas, and 
Georgia, began trafficking more and more enslaved 
people as the 1700s went on. '4 


These colonies gradually built economies and societ- 
ies that depended heavily on enslavement for growing 
cash crops to sell in international markets.!”° In the col- 
onies of the Upper South, including Maryland, Virginia, 
Delaware, and North Carolina, enslaved people grew to- 
bacco. Enslaved people in the low country and coastal 
plains of the Carolinas and Georgia grew rice and indigo 
(a plant for making blue dye).!° 


Enslavers who forced enslaved people to labor in agri- 
cultural production exploited not only their physical 
strength, but also their intellect, innovation, and skill. 


Human trafficking in enslaved people was not limited 
to the southern colonies.'*° Whites in northern colo- 
nies also trafficked enslaved people, and enslavement 
became a feature of life in every northern colony." In 
most New England colonies, enslavement was not a ma- 
jor institution, but in colonies farther south, such as New 
York, enslavement was often a part of daily life.’ For 
example, one-fifth of New York City’s population was 
enslaved in 1746, making it the second largest slavehold- 
ing city in the 13 original English colonies behind only 
Charleston, South Carolina.'? 


By the time white English colonists began to complain 
about their mistreatment by the British government 
and began comparing their lack of rights in the British 
Empire to enslavement, the real enslavement of peo- 
ple of African descent was already well established in 
all 13 original British colonies.'* Five hundred thou- 
sand enslaved African American people, who made up 
20 percent of the entire colonial population, knew the 
real horrors and trauma of enslavement.'° 


The American Revolution 

When white colonists declared their independence 
from Great Britain, they explained their actions by say- 
ing that the King of England and 
the British government had taken 
away their freedom and their rights 


Enslavers who forced enslaved people to labor in agricultural 
production exploited not only their physical strength, but also 
their intellect, innovation, and skill. Growing rice and indigo, for 
instance, required skilled labor and knowledge of specialized 
techniques for successful production. In fact, rice and indigo 
growing was already highly developed along the western coast of 
Africa, and, later the Caribbean, where people of African descent 
had already innovated several production techniques. Enslavers 


as “freeborn Englishmen.”'® In 
the Declaration of Independence, 
Americans famously announced 
that “all men are created equal” 
and “that they are endowed by 
their Creator with certain unalien- 
able Rights, that among these are 
Life, Liberty and the pursuit of 
Happiness.”'*’ At the same time, 


specialized agricultural skills. 


Growing rice and indigo, for instance, required skilled 
labor and knowledge of specialized techniques for suc- 
cessful production.’ In fact, rice and indigo growing 
was already highly developed along the western coast 
of Africa, and, later the Caribbean, where people of 
African descent had already innovated several pro- 
duction techniques.'* Enslavers were eager to buy 
enslaved people who already had these specialized 
agricultural skills.!° 


were eager to buy enslaved people who already had these 
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these same colonists bought and 
sold people of African descent who 
had no freedom and very few rights. 


People who opposed the American 

Revolution were quick to point 
out the hypocrisy of these words.'** Thomas Day, an 
Englishman who opposed enslavement, said that “[i] 
f there be an object truly ridiculous in nature, it is an 
American patriot, signing resolutions of independence 
with the one hand and with the other brandishing a 
whip over his affrighted slaves.” Even white American 
colonists understood the hypocrisy of the Declaration 
of Independence."*° Abigail Adams, an opponent of en- 
slavement from New England, the wife of John Adams, 
and a future first lady of the United States, wondered just 
how strongly white colonists felt about human liberty 
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when they were “accustomed to deprive their fellow cit- 
izens of theirs.”™! 


The founders of the United States, especially those who 
owned enslaved people and profited from enslavement, 
were well aware of these contradictions and they tried 


descent would not let them. They tested the new nation’s 
ideas of freedom during the American Revolutionary 
War (1775 to 1783).'°° 


Around 30,000 to 40,000 people (and maybe as many 
as 100,000 people) escaped their enslavement during 


Thomas Jefferson, the author of the first draft of the Declaration 
of Independence, owned around 600 enslaved people over the 
course of his lifetime. He willingly freed only 10 of the 600 people 
who he had enslaved over the course of his life. Four of those 10 
people were his own children with Sally Hemings, an enslaved 
woman who he owned as his property and who he never freed. 


the American Revolution.!®! 
Virginia’s colonial governor, John 
Murray, Earl of Dunmore, quickly 
took advantage of enslavement in 
the colonies by promising freedom 
to any enslaved man who fought 
for the British Army against the 
Americans.'* Some male freedom 
seekers did join the British Army, 
but large numbers died from 


to downplay them. They knew that enslavement made 
them, and their independence movement, look hypo- 
critical, but they also wanted to continue to profit from 
the stolen labor of enslaved people. 


Thomas Jefferson, the author of the first draft of the 
Declaration of Independence, owned around 600 en- 
slaved people over the course of his lifetime.'** His 
original draft of the Declaration of Independence openly 
criticized the transatlantic slave trade, which he called 
“a cruel war against human nature itself, violating it’s 
[sic] most sacred rights of life and liberty,” but he blamed 
it almost all on King George III of England.™? Jefferson 
claimed that the king not only failed to stop the slave 
trade, but also that the king encouraged enslaved people 
to rise up and kill white colonists."“* 


Embarrassment over enslavement, and the hope to keep 
making money from it, was clear when the Continental 
Congress rejected this part of the Declaration and vot- 
ed to remove it.'*° Jefferson explained the rejection in 
his notes.'*® Representatives from South Carolina and 
Georgia depended on enslavement and wanted to con- 
tinue in the trafficking of humans.’ Men from the 
northern colonies were embarrassed by the criticism 
of the slave trade because they were highly involved in 
shipping enslaved Africans across the Atlantic.“* The 
final version of the Declaration of Independence only 
mentioned enslavement indirectly by claiming that 
King George III was trying to cause “domestic insurrec- 
tions” (code words for rebellions by enslaved people) in 
the colonies.'*° 


The founders of the United States tried to dodge the issue 
of enslavement, but enslaved and free people of African 
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smallpox during their service.'®* 

Others, including many women 

and children, took advantage of 
wartime chaos to escape to areas where the British 
Army was strong.'** The massive number of freedom 
seekers greatly damaged enslavement in the lower 
southern states.° For instance, around 30 percent 
of South Carolina’s enslaved population left or died 
during the Revolution.'° 


Some states tried to solve this problem by promising 
freedom to enslaved men who fought on the side of 
the Americans.’ Other states recruited free African 
American men to boost the size of the small American 
army.'°* Even though they were smaller in number than 
whites, free African American men were more likely to 
volunteer for military service and to serve longer than 
whites because they wanted both independence for 
the United States and greater rights for themselves.'°° 
Overall, around 9,000 free or enslaved African American 
men served alongside white revolutionaries in integrat- 
ed military units to fight for American independence.’ 


African Americans’ struggles for freedom during the 
American Revolution led to the end of the enslavement 
in most of the northern states where the enslaved pop- 
ulation was small and local enslavement was less central 
to the economy." Enslaved people used the revolution- 
ary ideals of freedom to convince northern judges and 
the general public to end enslavement.' 


When enslaved people in Massachusetts sued for their 
freedom, the state courts decided that enslavement 
went against the state’s new constitution, which said 
that "all men are born free and equal.”'®* Enslavement 
ended there in 1783.'** Nearby, the state of Vermont ap- 
proved a new constitution that outlawed enslavement 
completely in 1777.'© States farther south, such as New 
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York and Pennsylvania, depended much more on en- 
slavement and so passed gradual emancipation laws to 
cover enslavers’ loss of profits.’© These laws required 
children born to enslaved mothers to go through a long 
indenture (up to 28 years) and then be set free.'” 


Southern states that profited the most from enslavement 
kept and rebuilt it, but the process looked different in 
the Upper and Lower South. 


States in the Upper South—Virginia, Maryland, and 
Delaware—temporarily began to relax their laws against 
freeing enslaved people.'** “Manumission,” the legal 
process by which enslavers freed enslaved people or al- 
lowed them to save money and purchase their freedom, 
became more common." This was partly because the 
Revolutionary War had hurt the market for tobacco and 
made enslavement less profitable in the Upper South.!”° 
Revolutionary ideas about human freedom also moti- 
vated some of this manumission, although with limits. 
For instance, Virginian George Washington, leader of the 
revolutionary army and the first president of the United 
States, freed all of the people he enslaved, but only upon 
his death.” 


Washington, however, was not the norm. Thomas 
Jefferson, the next slaveholder from Virginia to win 
the presidency, willingly freed only 10 of the 600 peo- 
ple who he had enslaved over the course of his life.'” 
Four of those 10 people were his own children with 
Sally Hemings, an enslaved woman who he owned as 
his property and who he never freed.'* 


Jefferson’s fellow white southern- 
ers in the Upper South increasingly 
stopped manumission when they 
found that selling “surplus” en- 
slaved people to cotton growers in 
South Carolina and Georgia could 
be a profitable replacement for 
tobacco.'”? Meanwhile, the Lower 
or Deep South states rebuilt their 
plantation economies by buying en- 
slaved people from the Upper South 
and trafficking in large numbers of 
enslaved Africans from the transat- 
lantic slave trade.'”° 
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Overall, the American Revolution 
created a new nation that was 
increasingly divided into three 
regions: The North, where enslave- 
ment was immediately or gradually 
ended; the Upper South, where 
older patterns of enslavement were 
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changing; and the Lower South, where enslavement re- 
mained an important and growing part of the economy. 


The New Cotton Economy and the 
Expansion of Slavery 

Instead of dying out after the American Revolution, en- 
slavement became the economic lifeblood of the United 
States, North and South. After winning independence, 
the United States built one of the largest and most 
profitable enslaved labor economies in the world.!” 
Between the end of the American Revolution in 1783 
and the start of the Civil War in 1861, roughly the length 
of one human lifetime, the enslaved population of the 
United States increased almost five times from just un- 
der 650,000 enslaved individuals to almost four million 
enslaved people.!”® 


Two major processes made this possible. First, new tech- 
nologies for producing cotton increased the value of 
enslaved people’s labor and encouraged the expansion 
of enslavement into lands in the Deep South.'” Second, 
white Americans adopted a national constitution that 
protected enslavement and gave proslavery white 
Americans outsized political power in the federal gov- 
ernment. This power allowed enslavers to increase the 
profits of enslavement and to enjoy those profits with 
little regulation by the federal government. 


Starting in the 1790s new technologies made enslave- 
ment more profitable than ever in North America. A 
new machine, the cotton gin, made it much easier and 
faster to remove the seeds from short-staple cotton, 
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a sturdy breed of cotton that could be grown in many dif- 
ferent climates and soils in the South.'*! Cotton growing 
breathed new life into the institution of enslavement. 
Enslavers looked for new lands to the west to expand 
cotton plantations.'** 


To help these land-hungry cotton planters, the United 
States government increasingly pressured Native 
Americans in the Deep South to give up their home- 
lands.'*? Native Americans in the southeastern United 
States, some of whom had adopted the practices of white 
colonizers such as growing cotton and owning enslaved 
African Americans, resisted this pressure.'** The U.S. 
government eventually used a brutal policy of removal 
in which soldiers rounded up Native Americans, re- 
moved them from their land, and force marched (or 
sailed) them hundreds of miles to lands west of the 
Mississippi River.'*° People of African descent enslaved 
by Native Americans were also forcibly moved west with 
their enslavers, and some Native Americans even pur- 
chased more enslaved people to take west with them.'*° 
Thousands of Native Americans and an unknown num- 
ber of enslaved African Americans died from disease and 
neglect along the way and the removal process came to 
be known as the “Trail of Tears.”"*” As white southern cot- 
ton planters moved into Native homelands, the removal, 
death, and land theft suffered by Native Americans went 
hand-in-hand with the widespread enslavement and 
forced relocation of African Americans. 


Slavery in the New U.S. Constitution 
Around the same time that the cotton gin took off, 
southern enslaving states left a permanent mark on the 
American legal system by shaping the U.S. Constitution 
to meet their needs in upholding enslavement. During 
the Constitutional Convention in 1787, southern pro- 
slavery representatives pushed for protections for 
enslavement, partly by threatening not to sign onto the 
new Constitution.'** 


A major protection for enslavement in the Constitution 
came in a clause that prohibited Congress from out- 
lawing U.S. participation in the transatlantic slave 
trade for another 20 years.'*® During those important 
20 years, slave ships legally brought around 86,000 en- 
slaved Africans to the United States. Congress was 
also required, and given the power, to use military 
force to stop “Insurrections” and “domestic violence,”!*! 
which would have included rebellions by enslaved 
people.’ Proslavery southerners also ensured that 
the Constitution included a fugitive slave law, which 
required the return of enslaved people who sought free- 
dom across state lines.'%* 
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The most important proslavery constitutional policy 
was the 3/5 Clause. The Constitution was built on the 
idea of representative government and that Americans 
should elect people to represent their needs and in- 
terests in the federal government. In the U.S. House of 
Representatives, the number of representatives each 
state got was based on population with the idea that 
more populous states should get more representation 
than less populous states.'** This part of the Constitution 
raised controversial questions: Was it reasonable or fair 
for southern states with large numbers of enslaved peo- 
ple to count those people toward their Congressional 
representation when they allowed enslaved people no 
vote, no political rights, and very few legal rights? If en- 
slavers usually treated enslaved people as property, why 
should they suddenly be counted as people for purpos- 
es of representation?’ People who opposed counting 
enslaved people toward Congressional representation 
came mostly from the North and they argued that the 
enslaved population should give little or no boost to 
southern states’ power.’ At the same time, enslavers 
demanded to count the enslaved as whole people, not 
because they believed enslaved people were equal to 
white Americans, but because they wanted more voice 
in Congress and to counterbalance the power of the 
more populous northern states.'*’ The authors of the 
Constitution reached a compromise.'®* States would get 
to count each enslaved person toward their represen- 
tation in Congress, but each enslaved individual would 
only count as 3/5 (or 60 percent) of a free white person 
when it came time to determine how many represen- 
tatives each state received in the House. '*? This was an 
enormous benefit for enslavers. They could continue to 
treat enslaved people as property but still get to count 
60% of the enslaved population toward getting more 
power in Congress.” 


The Founding Fathers embedded slavery 
into the U.S. Constitution by: 


Protecting the transatlantic trafficking of en- 
slaved people for another 20 years, resulting in 
the trafficking of 86,000 Africans. 


Giving power to Congress to use military force 
to stop insurrections, including slave rebellions. 


Requiring the return of enslaved people who 
fled towards freedom across state lines. 


Counting enslaved people as 3/5 of a person 
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The first twenty-one Presidents seated together in The White House. The enslavers are shaded in red. 


Representation in Congress also had a major influence 
on presidential elections.”" The Constitution set up an 
electoral college in which a group of representatives 
(called “electors”) voted to choose the next presi- 
dent. Each state got a number of electors equal to the 
number of senators and representatives that it had in 
Congress.’ In this way, enslaving states, which gained 
more representatives in Congress from the 3/5 Clause, 
automatically gained more presidential electors, and 
more power to influence presidential elections, too.” 


At the same time, some historians argue that white 
southerners would have gone even further to make the 
U.S. Constitution a proslavery document if they did 
not have to compromise with representatives from the 
northern states.*°* The words “slave” and “slavery” could 
not be found anywhere in the new Constitution. Instead, 
it used code words for enslaved people such as “Person 
held to Service or Labour”*® or just “other Persons.” 
Some historians see this as a sign that white northerners 
who helped write the Constitution were growing less 
comfortable with enslavement and did not want the 
nation’s founding document to say openly that owning 
human beings as property was legal.?°” 
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The Constitution also gave Congress the power to end 
U.S. participation in the transatlantic slave trade in 1808, 
rather than leaving it completely open, and the fugitive 
slave law was vague and not well enforced.*® Finally, the 
3/5 Clause probably disappointed proslavery southern- 
ers who pushed hard for enslaved people to be counted 
as whole people, rather than as 60 percent of a person, 
for purposes of representation in Congress. 


No matter what the Constitutional Convention intended 
to do, the new Constitution ended up giving proslavery 
southerners outsized power in the federal govern- 
ment, strengthening the institution of enslavement.” 
Northerners complained that the enslaving states’ 60 
percent boost in Congressional representation and in 
the electoral college, both due to the 3/5 Clause, gave 
enslavers too much power over national politics. Some 
northerners tried to get rid of the 3/5 Clause.”” 


The linking of Congressional representation to pres- 
idential electors also helped proslavery southerners 
control the White House. Enslavers Thomas Jefferson, 
in 1800, and James K. Polk, in 1846, would not have won 
election to presidency without the South’s extra elector- 
al votes based on counting enslaved people.” 
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The power of proslavery white southerners was evident 
throughout the United States’ early government. Fifty 
percent of the nation’s pre-Civil War presidents were 
enslavers.”? Between George Washington’s election and 
1850, enslavers held the presidency for 50 years, the 
position of Speaker of the House for 41 years, and the 
chair of the House of Representatives Ways and Means 
Committee for 42 years. 7'* Control of the presidency 
also meant control of the U.S. Supreme Court, where 
presidents chose justices to serve for life. Enslavers made 
up 18 of the 31 justices (or 58 percent) who sat on the 
U.S. Supreme Court before 1850.” Ultimately, through- 
out American history, more than 
1,700 Congressmen, representing 
37 states, once enslaved Black peo- 


the creation of nine new enslaving states (roughly 43 
percent of all 21 newstates).”° This expansion of enslave- 
ment included parts of the new territory of Louisiana, 
which the United States purchased from France in 1803. 
French Louisiana had long been an enslaving colony 
where sugar production based on enslaved labor was 
becoming a major source of wealth.””° Louisiana be- 
came a State in 1812 and, by the time of the Civil War, 
produced one-quarter of the world’s sugar and was the 
second richest state.*” In addition to creating this major 
new enslaving state, enslavers won another big victory in 
1820 when Congress voted, after protests by antislavery 


Between 1790 and 1859, slave traders sold approximately 845,720 
people within the U.S. They made enormous fortunes in this 


ple.”® They did not only represent 
the South, but also every state in 


New England, much of the Midwest, trafficking of human beings, amounting to more than $159 million 


and many Western states.”” 


Proslavery southerners’ control 

of Congress, the presidency, and 

the U.S. Supreme Court increased the lifespan of en- 
slavement and the geographic area where it was legal. 
Together, proslavery officials in the federal government 
paved the way for enslavement’s expansion into new 
states and territories in the West by letting enslavers 
move without regulation into the large geographic area 
south of the Ohio River.”® 


Between the ratification of the Constitution in 1788 and 
the start of the Civil War in 1861, Congress approved 


between 1820 and 1860. 


politicians, to let Missouri become a state with a consti- 
tution that both allowed enslavement and banned free 
African Americans from settling there.” The major 
tradeoff that opponents of enslavement got from the 
Missouri Compromise was the policy that enslavement 
would be illegal in all parts of the Louisiana Territory 
located north of Missouri’s southern border.”*’ For the 
time being, white Americans reached an unsteady po- 
litical peace over enslavement’s westward expansion. 


IV. The Lives of Enslaved People During the Height of 


the Domestic Slave Trade 


Domestic Trafficking of Enslaved People 
Cotton solidified enslavement’s importance to the 
United States, especially in the Deep South where the 
crop grew the best. The demand for enslaved people in 
the Deep South allowed enslavers in the Upper South 
to profit from enslavement in a new way: the interstate 
trafficking of enslaved people. Enslavers on worn-out 
tobacco farms in Maryland, Delaware, and Virginia 
could not grow cotton themselves, but they could sell 
enslaved people to the growing cotton plantations far- 
ther south.?** 


Between 1790 and 1859, slave traders sold approxi- 
mately 845,720 people within the U.S.”° They made 
enormous fortunes in this trafficking of human beings, 
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amounting to more than $159 million between 1820 
and 1860.?*° Slave traders force marched, or sailed, 
hundreds of thousands of enslaved people to new terri- 
tories along the Mississippi River or the Gulf of Mexico. 
Today’s states of Alabama, Mississippi, Louisiana, and 
(later) Texas were built on the brutal forced migration 
of the enslaved.*?’ 


The trafficking of enslaved people destroyed enslaved 
people’s families, communities, and their bodies. 
Enslavers and slave traders often ambushed enslaved 
people with a surprise sale so that they could not at- 
tempt to run away or plead to stay with their families.’”® 
A person “sold south” was almost always separated from 
their family members and home communities forever. 
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Parents and children, husbands and wives, brothers and 
sisters, and extended family members and friends never 
saw each other again.””° 


On top of the grief and mental and emotional trauma 
of family separation came physical violence. Slave traf- 
fickers usually chained the hands and feet of enslaved 
people and then chained several individuals together in 
a line (called a “coffle”). Then, traffickers force marched 
their captives by gunpoint to the next place of sale.**° 


Newly purchased people might be added to the coffle 
along the way, or enslaved people might be sold to a 
string of different traders as they moved South.*”' Some 
enslaved people might make part of their forced journey 
via ship or riverboat.*” But it was common practice to 
march enslaved people hundreds of miles over land to 
their destinations.**? Handcuffs and chains rubbed their 
skin raw, their feet ached and bled, and they suffered 
from a lack of food, clothing, shelter, and sleep.*** 


Charles Ball, an enslaved man who was bought by slave 
traffickers Maryland and forced to march to South 
Carolina, later remembered: “I seriously meditated on 
self-destruction, and had I been at liberty to get arope, I 
believe I should have hanged myself at Lancaster... [had 
now no hope of ever again seeing my wife and children, 
or of revisiting the scenes of my youth.”** 


At the end of their forced march south, enslaved peo- 
ple faced the terrifying process of being sold to their 
new enslavers. Many of the enslaved ended up in the 
city of New Orleans, the human trafficking center of the 
Deep South.”® 


appealing to future buyers and bring a higher price 
upon sale.*** Later, traders who trafficked in enslaved 
people sold them in a showroom next to the pen.”*? 


As historian Walter Johnson has written, one of the great 
obscenities of enslavement was that enslavers forced 
enslaved people “to perform their own commodifica- 
tion.”*° Slave traders coached enslaved people on how 
to act and what to say to potential buyers, to hide any 
injuries or disabilities, and to highlight their valuable 
skills.241 When sales began, enslaved people were re- 
quired to line up by gender and height, separate from 
any family members.” Buyers questioned and exam- 
ined them, forcing them to open their mouths to show 
their teeth and to undress to reveal any signs of illness, 
disability, disease, or scars from previous whippings 
(which whites saw as signs of disobedience).*° 


Enslaved people with specialized skills, such as the 
ability to play a musical instrument, might perform 
for buyers, while slave traders forced everyone to 
parade around and dance to show their physical 
well-being.*** Women and girls often suffered the most 
violent inspections of their bodies. Buyers took them 
behind closed doors, stripped them naked, and forc- 
ibly examined their breasts and genitals to see if they 
would be good “breeders” and were free of sexually 
transmitted infections.**° 


The moment of sale was extremely painful and trau- 
matic. Buyers purchased enslaved people based on 
racist stereotypes about African Americans’ capabil- 
ities and skills, which were often connected to skin 
color, gender, and physical size.**° Younger enslaved 
African American men and women, 
as well as teenagers, often sold at 
high prices as “prime” field hands 


Some buyers specifically bought Black people that they could 
subject to sexual and reproductive violence. The “fancy trade” 
was the term for selling young women and girls to white men for 
the purpose of constant rape and/or forced sex work in brothels. 
Other enslavers bought young mothers (with or without their 
children) because a woman who had recently given birth to 
children showed that she was able to have more children in the 
future to enrich her buyer. 


to pick cotton and do other hard 
labor.” Enslaved men with spe- 
cialized knowledge and skills, such 
as carpentry, barrel making, or 
driving carts, also sold for higher 
prices.**® Enslavers often bought 
younger enslaved women to work 
in the cotton fields, but also val- 
ued their knowledge and skills in 
home-based work such as cooking, 
washing clothes, sewing, cleaning, 
and childcare.**® Finally, elderly 
people and very young children 


Enslaved people waited until their day of sale in a 
high-walled outdoor yard, called a “slave pen,” where 
they were crowded together with 50 to 100 people.?? 
Upon arrival, traffickers allowed enslaved people food, 
rest, baths, and new clothing to make them look more 
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usually were sold for a lot less money because white 
buyers viewed their labor and skills as less valuable.”°° 


Some buyers specifically bought African American peo- 
ple that they could subject to sexual and reproductive 
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violence.*” The “fancy trade” was the term for selling 
young women and girls to white men for the purpose 
of constant rape and/or forced sex work in brothels.?°? 
Other enslavers bought young mothers (with or without 
their children) because a woman who had recently given 
birth to children showed that she was able to have more 
children in the future to enrich her buyer. Pregnant and 
breastfeeding women could be forced to nurse all the 
children, African American and white, on a plantation 
to free up other enslaved mothers for field work.”°? 


All of these factors often meant that even if an enslaved 
family had managed to stay together up to this point, 
they would now face permanent separation. Solomon 
Northup, a free African American man from New York 
who was kidnapped and sold into enslavement, remem- 
bered the case of an enslaved woman named Eliza. Eliza 
begged to be sold with her two children, Emily, who was 
seven or eight years old and Randall, who was four to 
five years old. Slave traders sold off Randall to another 
buyer and refused to sell Emily to Eliza’s buyer because 
they hoped to sell the tiny girl as a “fancy” to a wealthy 
enslaver when she was a little older. Northup wrote that 
the sale of her children was absolutely soul crushing for 
Eliza. She died young from the grief of losing them.** 


Cotton and Capitalism 

Enslavers were capitalists, and like all capitalists, they 
strived for profit maximization. They wanted to get the 
most work out of enslaved people by pushing them up 
to, but not beyond, their physical breaking point. To do 
this, enslavers used violence, or the threat of violence, 
to make the enslaved work harder and faster and to 
maintain a constant, carefully calculated rate of pro- 
duction. The result for enslaved people was a nearly 
endless daily round of work under the constant threat 
of violence.*° 


Once enslaved people were sold to the Deep South, 
their new enslavers subjected them to a lifetime of bru- 
tal, backbreaking work growing cotton, which was a 
never-ending, year-round process.**° Enslaved people 
began every spring by plowing the land and planting 
cotton seeds. For the next several months they hoed 
the fields to kill grass and weeds that might damage the 
fragile young cotton plants.*” Starting in August, en- 
slaved people worked from sunup to sundown to pick 
cotton, sometimes working by the light of the moon to 
finish. They only stopped for a 10- to 15-minute meal 
break per day.*** This exhausting workday did not end 
when the cotton picking was done. Everyone still had 
to cut wood, feed farm animals, and do all of the oth- 
er daily tasks that kept the plantation running. Then, 
enslaved people went back to their cabins, made their 


99 


evening meals, and cooked food to eat in the cotton 
fields the next day.”°° 


The cotton-picking season went on for months into 
the winter.*®© After the cotton season ended, enslaved 
people harvested the corn crop, which, according to 
Solomon Northup, was used for “fattening hogs and 
feeding slaves.””*' After the corn harvest was complete, 
enslaved people burned all the dead corn and cotton 
plants and began the process of planting the next year’s 
crops all over again.* 


The American colonial Slave Codes 


created a new type of slavery that 
was different than the slavery which 
existed in pre-modern times. 


These laws enslaved babies at birth, for their 
entire lives, and for the entire lives of their 
children, and their children’s children. 


These laws denied political, legal and social 
rights to free and enslaved Black people alike in 
order to more easily control enslaved people. 


These laws divided white people from Black 
people by making interracial marriage 
acrime. 


Some of these laws survived well into the 20th century. 
The Supreme Court only declared that outlawing in- 
terracial marriage was unconstitutional in 1967. 


To make sure that enslaved people worked as hard 
and as quickly as possible, enslavers came up with the 
“pushing system.” The main idea behind the pushing 
system was that every enslaved person should farm 
a certain number of acres of cotton per year.*®* This 
number kept increasing, from five acres per enslaved 
person in 1805 to double that number (10 acres) by the 
1850s.** In fact, many of today’s financial accounting 
and scientific management practices to increase profits 
had their early beginnings among enslavers in the U.S. 
South and the Caribbean who wanted to perfect the 
pushing system.” 


To make sure that the production of cotton and 
profits kept increasing, enslavers intensified the phys- 
ical violence.*© Frederick Douglass remembered that 
sleep-deprived enslaved people who accidentally slept 
past sunrise were whipped for lateness.**” Solomon 
Northup, the free African American man kidnapped 


Chapter 2 —{3—Enslavement 


and sold into enslavement in Louisiana, remembered 
that enslavers followed enslaved people into the fields 
on horseback and whipped them if they stopped work 


or fell behind.*** He also remembered that each adult 
was responsible for picking 200 pounds of cotton per day 
and that those who did not pick enough got whipped. 
Even picking less than one’s own personal best daily 
weight record, or accidentally breaking a branch ona 
cotton plant, resulted in whipping.”*’ Northup himself 
was whipped for failing to pick cotton fast enough when 
he was sick and exhausted.”” 


Southern slave codes, the state and local laws that en- 
forced enslavement, became more severe to support 
the increased brutality and profitability of enslave- 
ment, especially in the Deep South. Many southern 
states outlawed all meetings of enslaved people—in- 
cluding religious observance—without supervision by 
white people, prohibited teaching enslaved people 
to read and write, and banned enslaved people from 
trading.*” These laws also increased patrols, the po- 
lice forces that enforced these laws.?” Finally, new 
laws made it much more difficult for enslaved people 
to achieve their freedom by banning “manumission,” 
voluntary emancipation by enslavers. Altogether, these 
developments in slave codes aimed to maintain the ra- 
cial caste system by cracking down on all resistance by 
enslaved people and to prevent them from ever getting 
their freedom.”” 


Neglect and Violence 

Living conditions for enslaved people showed enslavers’ 
inhumane, brutal emphasis on profit maximization. 
Most of the enslaved lived in small, poorly built cabins. 
Gaps between the log walls were so big that the wind 
and rain constantly blew in.*“ Furniture was either rare 
or non-existent. Solomon Northup’s bed “was a plank 
[of wood] twelve inches wide and ten feet long.””” 


Frederick Douglass reported that enslaved people on 
the Maryland tobacco plantation where he was born 
had no beds at all; they slept on the cold dirt floor 
with only a rough blanket.’” On the coldest nights, the 
young Douglass would steal a sack used for carrying 
corn and sleep inside it with his head inside and his feet 


Enslavers also forced sexual intercourse between enslaved people— 
an act historian Daina Ramey Berry has called third-party rape—so 
that they could “breed” more children to make more money. 
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hanging out. Years later, when he wrote about his life, 

he remembered that “[mly feet have been so cracked 

with the frost, that the pen with which I am writing 
might be laid in the gashes.”?”” 


Besides cold, one of the greatest 
things Douglass suffered was hun- 
ger. Douglass’s enslaver fed enslaved 
children mashed-up boiled corn in 
a trough on the ground. The chil- 
dren were then forced to eat “like so 
many pigs” and “[h]e that ate fastest 
got most.” Solomon Northup remembered a similar 
lack of food on the Louisiana plantation where he lived 
for 10 years. Each person received only three and a half 
pounds of bacon and a peck of corn (about eight dry 
quarts) per week.?” 


COURTESY OF LIBRARY OF CONGRESS 


Formerly enslaved person named Gordon, also known as “Whipped Peter,” showing his 
scarred back at a medical examination, Baton Rouge, Louisiana. (1863) 


Enslaved people, particularly women and girls, also 
suffered sexual and reproductive violence. Enslavers 
frequently raped and impregnated enslaved women 
and girls and increased their profits by doing so.”®° 
Frederick Douglass pointed out that since children 
born to enslaved women were automatically enslaved 
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at birth, enslavers often owned and sold their own chil- 
dren as property.”*! Additionally, Douglass remembered 
that white women often harassed enslaved victims of 
rape and their mixed-race children by insisting on their 
sale or punishing them even more cruelly than other 
enslaved people.?®? 


Enslavers also forced sexual inter- 
course between enslaved people—an 


names to honor their own family ties, not according to 
the will of their enslavers, and frequently named chil- 
dren after grandparents, aunts, uncles, and cousins.*** 
Enslaved people often chose their own last names, 
even if enslavers refused to recognize them, and they 
passed down their skills to their children.**° Enslaved 


: : ; Family life was the building block of enslaved life in the American 
act historian Daina Ramey Berry 


has called third-party rape—so that 
they could “breed” more children 


South. Although enslaved families were always in danger of being 
broken apart by sale, enslaved people built strong extended 


to make more money.**? Frederick 
Douglass remembered that a poor 
white farmer named Edward Covey 
owned only one enslaved woman 
named Caroline and had to rent additional enslaved 
people from others (a practice called hiring out). To in- 
crease his own wealth, Covey forced Caroline and one 
of the rented enslaved men, who was already married, 
to have sex. Not long after, Caroline gave birth to twins. 
Douglass remembered that “[t]he children were re- 
garded as being quite an addition to his wealth.” Sexual 
violence tripled Covey’s wealth—from one to three en- 
slaved people—within just one year.”** 


Finally, enslavers also used the bodies of enslaved peo- 
ple, living and deceased, for medical and scientific 
experimentation. For an in-depth discussion of med- 
ical experimentation on enslaved people and African 
Americans throughout U.S. history, please see Chapter 
12, Mental and Physical Harm and Neglect. 


Enslaved Communities and Cultures: 
Resilience, Resistance, and Rebellion 
Enslaved people of African descent defied enslavers’ ef- 
forts to dehumanize them by creating resilient families 
and communities, vibrant cultures, and distinctive reli- 
gious and intellectual traditions. Family ties, community 
ties, cultural practices, and religious traditions ensured 
African American survival. They were the foundation 
of African American resistance to enslavement and the 
struggle for human rights both before emancipation and 
long afterward. 


Family life was the building block of enslaved life in the 
American South.”* Although enslaved families were al- 
ways in danger of being broken apart by sale, enslaved 
people built strong extended family ties and fought to 
preserve these relationships.”*° Husbands and wives 
struggled to have enslavers recognize their marriage 
ties by claiming their right to live together in their own 
private cabins, or to visit spouses who lived on different 
plantations.**’ Enslaved parents chose their children’s 
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family ties and fought to preserve these relationships. 


people also rebelled against the sale of their family 
members, sometimes by fleeing to see their relatives on 
distant plantations.*° 


Enslaved people built close communities bound together 
by blood, marriage, and adoptive family ties. On larger 
plantations, multiple extended family groups lived in the 
same “slave quarters” and were often linked to each other 
through marriages or adoptive kin relations.”*' For in- 
stance, Frederick Douglass remembered that the enslaved 
children on the Maryland plantation where he was born 
referred to older enslaved men as their uncles, demon- 
strating both their respect for their elders and the close 
family-like relationships that grew between community 
members unrelated by blood.”” These close ties can best 
be seen in cases of young enslaved children orphaned by 
the sale or death of their parents: extended family mem- 
bers and non-kin alike frequently raised these children 
along with their own children.”%* 


Close-knit families and communities ensured that 
cultural practices, language, and oral histories were 
passed down to the next generation. “Slave quarters,” 
the clusters of cabins where the enslaved lived, were 
often distant from the “big house” of the enslavers and 
allowed the enslaved some privacy to pray, dance, sing, 
tell stories, rest, and tend to their homes.*” The lively 
cultural spaces that enslaved people created for them- 
selves allowed for the persistence of elements of African 
language, music, medicine, and storytelling in African 
American culture across generations.?” 


Religious life was often the heart of family and commu- 
nity experience for enslaved people, creating spaces 
for freedom of expression, cultural resilience, and re- 
sistance. Enslaved people who were stolen from Africa 
continued the spiritual practices of their homelands, 
whether indigenous West African religions or Islam.’ 
Over time, enslaved communities fused elements of 
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African religious practice—including song, dance, call 
and response, and healing practices—with Protestant 
Christianity.**” They created a distinctive American 
religious culture that taught a message of liberation, a 
“gospel of freedom.”*** Enslaved preachers emphasized 
freedom from enslavement, both in the afterlife and on 
earth. They focused on Biblical liberation stories, such as 
Moses leading the Israelites out of bondage in Egypt, as 
well as stories that emphasized the power of the weak to 
defeat the mighty, such as David and Goliath. *% 


Enslavers tried to suppress this religious expression 
by prohibiting religious gatherings or by emphasizing 
parts of the Bible that said that “servants” should obey 
their “masters.”°°° Still, enslaved people resisted these 
efforts by meeting in secret to worship.*” As a formerly 
enslaved woman named Alice Sewell remembered, “We 
used to slip off in the woods in the old slave days on 
Sunday evening way down in the swamps to sing and 
pray to our own liking. We prayed for this day of free- 
dom. We come from four and five miles to pray together 
to God that if we didn’t live to see it, to please let our 
children live to see a better day and be free.”°” 


As Alice Sewell’s memory shows, religious and com- 
munity life became a foundation for enslaved people’s 
resistance to the brutal and dehumanizing conditions 
of their enslavement. In some cases, religious and 
community ties catalyzed outright rebellions against 


enslavement. The alleged Denmark Vesey conspira- 
cy in Charleston, South Carolina in 1822, and the Nat 
Turner rebellion in Southampton County, Virginia in 
1831, developed among communities of free and en- 
slaved African Americans who believed strongly in the 
gospel of freedom.*” Most often, though, enslaved com- 
munities, cultures, and spiritual beliefs made possible 
smaller forms of everyday resistance that pushed back 
against the relentless work and violence of enslavement. 
Enslaved people slowed down work, broke tools, or 
temporarily escaped to avoid abuse or brutal working 
conditions.** Everyday resistance forced enslavers to 
recognize enslaved people’s humanity and showed their 
deep longings to be free. 


Ultimately, enslaved people in the United States created 
a distinctive American Black culture that was different 
from ancestral African cultures, white European cul- 
tures, or African-diaspora cultures elsewhere in the 
world. Distinctive African American artistic expres- 
sion—especially music and dance—literary and linguistic 
styles, and culinary innovations, among many other 
practices, would shape mainstream American culture 
across centuries. 


For a detailed discussion of African American cultural 
and artistic impact on the United States, see Chapter 9, 
Control over Spiritual, Creative and Cultural Life. 


V. Northern Complicity in Enslavement 


White New Englanders, the Slave Trade, 
and the Textile Industry 

Although enslavement itself was disappearing in the 
North, white northerners’ participation in enslavement 


White northerners had been involved in the transat- 
lantic trafficking of enslaved people for a long time as 
shipping company owners, slave ship captains, and slave 
traders. For example, businessmen from the northern 
state of Rhode Island controlled 
most of the trade in captive human 
beings.*” Slaving ships from Rhode 


Cotton grown by enslaved people in the South fed mills employing 
thousands of people across New England. By the time of the Civil 
War in 1861, New Englanders had invested more than $69 million 
in cotton fabric production and operated 570 separate mills. Over 
81,000 Americans worked in the New England textile mills and the 
total profits amounted to over $79 million dollars per year. 


Island brought rum to the coast of 
West Africa and traded barrels of 
the liquor for enslaved people, who 
they trafficked to North America.*” 
Around 24 rum distilleries in the 
town of Newport, Rhode Island, fed 
this profitable trade.*”’ By the time 
of the American Revolution, these 
Rhode Island merchants controlled 
two-thirds of the entire transatlan- 


grew along with the southern cotton economy. White 
people in New England, for instance, profited from the 
transatlantic traffic in enslaved Africans, rum manufac- 
turing, and cotton textile production. 
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tic slave trade in the Thirteen Colonies and they held 
onto this control after U.S. independence.*** When add- 
ed together, white Rhode Islanders were responsible for 
bringing 100,000 enslaved Africans to North America.* 
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Fifty thousand of these enslaved people were captives 
whom Rhode Island enslavers rushed to bring into the 
United States before Congress outlawed participa- 
tion in the transatlantic trafficking of enslaved people 
in 1808.?"° 


At the same time, textile mills, the factories which pro- 
cessed southern cotton into cloth, were the basis of early 
northern industrial growth.*" Cotton grown by enslaved 
people in the U.S. South fed these mills and the mills 
employed thousands of people across New England.*” 
By the time of the Civil War in 1861, New Englanders had 
invested more than $69 million in cotton fabric pro- 


southern cities and took it north to New York City where 
merchants packed it and shipped it to Europe.*” 


New York City was also the banking center of the United 
States and New York banks helped finance the expan- 
sion of enslavement in the South. Banks loaned money 
to enslavers to buy more land and more enslaved peo- 
ple.*° Banks also accepted enslaved people as security 
for these loans, which meant that they could take and 
sell enslaved people if their enslavers failed to pay back 
their debts. For example, in 2005, JP Morgan Chase, 
the banking giant, wrote a formal apology because two 
banks that it now owned had taken 13,000 enslaved 

people as security for loans in the 

state of Louisiana. When enslavers 

could not pay back the loans, the 


In 2005, JP Morgan Chase, the banking giant, wrote a formal 
apology because two banks that it now owned had taken 13,000 
enslaved people as security for loans in the state of Louisiana. 
When enslavers could not pay back the loans, the banks ended 
up taking ownership of 1,250 of these people. 


banks ended up taking ownership 
of 1,250 of these people, and then 
most probably sold them.*” 


New York City was also strongly 
connected to southern enslavement 


duction and operated 570 separate mills.*"? Over 81,000 
Americans worked in the New England textile mills and 
the total profits amounted to over $79 million dollars 
per year.?"* 


Slavery and the Economic Power of 

New York City 

New York City is a strong example of how northerners 
participated in and profited from enslavement. Captive 
Africans, enslaved by the Dutch West Indian Company, 
were part of the labor force that constructed the ear- 
ly walled street that eventually became Wall Street, the 
economic center of the United States.* Later, the street 
became the city’s first slave market. City leaders decid- 
ed in 1711 that whites who wanted to rent out enslaved 
African American or Native American people could only 
do so at the end of Wall Street next to the East River.*" 


Enslaved people became less and less common in the city 
after the state of New York passed a law in 1799 that grad- 
ually freed children born to enslaved mothers, and then 
outlawed enslavement completely in 1817.2” But as en- 
slavement itself was dying out, white New Yorkers were 
building strong economic ties to southern enslavement 
that brought millions of dollars in profit every year. New 
York City was the main destination of southern cotton 
and the center of the transatlantic cotton trade.*!* New 
York-based shipping companies gathered the cotton in 


103 


through the insurance industry. 

Insurance companies insured the 

lives of enslaved, and paid enslavers 
if an enslaved person died.*” Some insurance companies 
also insured shipments of trafficked enslaved people 
sold within the United States.*?? Some of these compa- 
nies were the early ancestors of today’s most important 
insurance companies, including New York Life, US Life, 
and Aetna.** American insurance companies’ invest- 
ment and complicity in enslavement was so widespread 
that the California government required all insurers 
who did business in the state to make their records of 
participation in enslavement open to the public.*”° 


Corporate Manufacturing Profits 

Avariety of New York businesses also profited from pro- 
cessing and manufacturing agricultural products grown 
by enslaved people into goods for consumers to buy. 
Brooks Brothers, still a well-known New York City cloth- 
ing company, made money from enslavement in multiple 
ways. The company made fashionable, expensive cloth- 
ing woven from southern cotton grown by enslaved 
people.*” It also profited from making cheap clothing 
that enslavers bought to dress enslaved people.*’ 


At the same time, sugar refineries, factories which pro- 
cessed raw sugar into a usable form, became a major New 
York industry, especially in the borough of Brooklyn. 
These factories processed thousands of pounds of raw 
sugar grown by enslaved people in Louisiana and Cuba. 
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By 1855, fifteen New York City refineries were producing 
over $12 million of sugar per year.*”* 


The profits of sugar refining can still be seen in New 
York City today. Columbia University’s Havemeyer 
Hall was funded by and named after one of the city’s 
most important sugar refining families from the 1800s 
whose business relied on sugar grown by enslaved peo- 
ple.*? The Havemeyer family built what was once the 
largest sugar refining factory in the world, the Domino 
Sugar Refinery, which still stands beside East River in 
Brooklyn.*° Although the Brooklyn location is no lon- 
ger running, the Domino Sugar brand, now owned by 
the ASR Group, continues to be processed in factories 
in New York, Maryland, and Louisiana.*”! 


The legacies of enslavement in the sugar industry con- 
tinue in the present-day. After the Civil War and the 
end of enslavement, southern states such as Texas and 
Louisiana rented out imprisoned African Americans to 
white sugarcane farmers. Many died in the brutal sugar 
production process.*”* The Louisiana State Penitentiary 
at Angola and the Texas State Penitentiary at Sugar Land 
also supported themselves, and profited these state gov- 
ernments, by growing and processing sugar cane on 
prison grounds.** Incarcerated individuals at Angola 
continued to process sugar to sell in the prison gift shop 
as recently as 2014.°%* 


VI. Slavery and American Institutions 


Historically White Universities and 
Religious Organizations 

Awide range of U.S. colleges and universities, both pri- 
vate and public, profited from enslavement or ties to 
enslavers, while at the same time denying admission 
to African Americans for most of the nation’s history. 
Almost all Ivy League universities and colleges can be 
included in this category. 


Harvard University Law School was created in 1817 and 
funded largely by land donations from a wealthy mer- 
chant named Isaac Royall, Jr. Royall, who was the son of 
a human trafficker in enslaved people, owned multiple 
sugar plantations in the Caribbean and Latin America 
that were worked by enslaved people.*® Other early 
Harvard donors made their money by trading enslaved 
people or goods produced by enslaved people in the 
Caribbean; smuggling enslaved Africans into the United 
States after Congress banned American participation in 
the transatlantic slave trade in 1808; or running textile 
mills fed by southern cotton.*” 


The wealth of Brown University (formerly known as the 
College of Rhode Island) was greatly tied to the human 
trafficking activities of its home state, Rhode Island. 
Members of the Brown family, early donors after whom 
the university is named, owned enslaved people and 
participated in the transatlantic slave trade.*” University 
Hall, the oldest building on the Brown University cam- 
pus, was partially built by enslaved people and made of 
wood donated by one of the state’s largest slave trading 
companies.*** South Carolina slave traffickers and en- 
slavers also gave money to help fund the college.* 
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Other Ivy League schools have similar connections to en- 
slavement. The University of Pennsylvania,**° Princeton 
University,*“! Columbia University,**” Yale University, 3“? 
and Dartmouth College** count enslavers, slave traf- 
fickers, and/or proslavery defenders among their early 
donors, founders, trustees, administrators, building 
namesakes, faculty, students, and alumni. 


Enslavement was also strongly linked to religious life 
and religious organizations in colonial America and the 
early United States. Some churches and religious col- 
leges owned, bought, and sold enslaved people.** In the 
southern enslaving states, some churches raised mon- 
ey to buy enslaved people. Anglican and Episcopalian 
churches in Virginia during the 1600s and 1700s attract- 
ed new ministers by allowing them use of church-owned 
enslaved people.*** Some wealthy churchgoers donat- 
ed enslaved people to churches so that the profits of 
their labor could be used to fund free schools for poor 
white children.*”’ In the 1700s and 1800s, many Virginia 
Presbyterian churches hired out enslaved people so that 
they could use the profits to pay ministers and fund 
church upkeep.*** 


Colleges with religious missions also owned and profited 
from enslaved people. Virginia’s College of William and 
Mary, which was originally an Anglican college to train 
new ministers, started owning enslaved people by around 
1704.**° Enslaved people worked in the college’s kitchens, 
dormitories, laundries, stables, and gardens, or on the 
college-owned tobacco plantation to raise money for stu- 
dent scholarships.*° Although the college sold off many 
enslaved people during the American Revolution to pay 
off its debts, tearing them away from their families and 
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communities,**! enslavement continued on the William 
and Mary campus until during the Civil War.*” 


Some colleges run by the Society of Jesus, a Catholic 
religious group better-known as the Jesuits, also de- 
pended on the lives and labor of the enslaved. The Jesuits 
who operated Georgetown College (now Georgetown 
University) owned plantations and hundreds of enslaved 
people.** The profits of these plantations funded the 


settle them in other parts of the world;* enforcing fu- 
gitive slave laws;*° and renting enslaved people to build 
federal military sites in the South.** 


The U.S. federal government also actively participated 
in upholding enslavement because it directly controlled 
the nation’s capital at Washington, D.C. The District of 
Columbia was formed from lands that once belonged 
to the two enslaving states of Maryland and Virginia. 


school.*** In 1838, when the col- 
lege was struggling due to a lack of 
funding, Jesuits sold 272 enslaved 
African American people to Deep 
South plantations so that they could 
pay off the school’s debts.* Even 
though Jesuit leaders in Rome re- 
quired that the enslaved people be 
kept together as families and given 
Catholic religious education in their 
new homes,**® buyers in Louisiana 
failed to keep these promises.*” 
Altogether, the mass sale of el- 
ders, men, women, children, and 


In the southern enslaving states, some churches raised money 
to buy enslaved people. Anglican and Episcopalian churches 
in Virginia during the 1600s and 1700s attracted new ministers 
by allowing them use of church-owned enslaved people. Some 
wealthy churchgoers donated enslaved people to churches so 
that the profits of their labor could be used to fund free schools 
for poor white children. In the 1700s and 1800s, many Virginia 
Presbyterian churches hired out enslaved people so that they 
could use the profits to pay ministers and fund church upkeep. 


infants raised $115,000 (equal to 
around $3.3 million in 2016) to fund 
Georgetown College/University.** 


Direct Federal Government Investment 
and Participation 

Finally, the federal government directly invested in, pro- 
tected, and profited from the enslavement of African 
Americans. The early U.S. national banking system 
played an important role in funding the expansion of 
cotton growing and the interstate slave trade. For ex- 
ample, in the years 1831 to 1832, the Second Bank of the 
United States, the private bank that the United States 
used to handle all of the federal government’s banking 
needs, gave five percent of all its loans to just one slave 
trading company in New Orleans.*® By 1861, just under 
two percent of the entire budget of the United States 
went to pay for expenses related to enslavement.*”° 
These expenses included dealing with the illegal trans- 
atlantic slave trade;** colonization projects to remove 
formerly enslaved people from the United States and 


As a result of this, Washington, D.C. had to carry over 
the laws of those two states, including laws supporting 
enslavement.*® U.S. courts in Washington, D.C., took 
direct responsibility for punishing enslaved people 
and deciding cases involving the buying, selling, and 
inheritance of enslaved people.*® Since there were no 
laws against moving enslaved people through D.C., and 
because D.C. was centrally located in the Upper South, 
the area also became an important location in the in- 
terstate slave trade.**’ Slave traffickers gathered and 
imprisoned enslaved people in D.C. “slave pens” where 
they waited to be moved to the Deep South and sold.*® 
Solomon Northup, a free African American man who 
was kidnapped and sold into enslavement in 1841, re- 
membered that he waited to be sold south in a “slave 
pen within the very shadow of the Capitol!”°° That U.S. 
capitol building,*” along with another major national 
landmark and symbol of democracy, the White House, 
was partially built by the labor of enslaved people.*” 


VII. Enslavement in California 


Slavery’s Expansion into the West 

Even though large numbers of white northerners prof- 
ited from the labor of enslaved people, many also began 
to worry about the place of enslavement in the nation’s 
future and to question whether it should be allowed to 
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expand west into new American territories. Some of this 
new concern sprung from the abolitionist movement, 
a northern interracial movement of African American 
and white antislavery activists who pushed to end en- 
slavement immediately.*” Across the 1830s and 1850s, 
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American abolitionists published thousands of texts, 
and gave thousands of speeches, to convince their fel- 
low citizens that enslavement was wrong and against the 
will of god.*”? They also helped thousands of freedom 
seekers escape enslavement via a secret network called 
the Underground Railroad.*” 


While most white northerners disapproved of abolition- 
ism and worried that it would tear the North and South 
apart, the high-profile nature of the movement and 
the actions of freedom seekers raised new opposition 
to enslavement moving west. Most white northerners’ 
opposition to the westward expansion of enslavement 
was based on self-interest. They argued that new west- 
ern territories should be “free soil” so that free white 
people could have access to inexpensive farmland and 
opportunities to build wealth without having to com- 
pete with wealthy enslavers and enslaved people. *” 
Keeping slavery out of the West became a major goal 
for a growing number of northerners and it put them 
into conflict with proslavery southerners who wanted 
enslavement to keep growing westward and to create 
new enslaving states.*” 


The conflict over the westward expansion of enslave- 
ment caused bitter political battles and violence in the 
years leading up to the Civil War.*” In the 1840s, some 
northerners opposed allowing Texas, an independent 
enslaving nation that had broken off from Mexico, to 
join the United States. They worried that Texas would 
add an enormous amount of new territory for enslave- 
ment to grow.*”* When the United States declared war 


A political crisis grew over whether enslavement should 
be allowed into these new territories or closed out for- 
ever. This crisis intensified when thousands of people 
rushed to California after the discovery of gold in the 
state and to set up a new State government with a con- 
stitution that outlawed enslavement.**! 


Northern and southern politicians in Congress tried to 
hold the country together by passing a set of laws called 
the Compromise of 1850. Together, these laws said 
that California could join the U.S. as a free state and 
that the residents of New Mexico and Utah territories 
could decide for themselves whether they wanted to 
allow enslavement.** 


The Compromise of 1850 also gave other important 
concessions to both the opponents and defenders of en- 
slavement. It ended the slave trade in Washington, D.C.°°° 
It also included a harsher fugitive slave law that gave 
enslavers greater federal aid in chasing down enslaved 
people who escaped to the free states, limited freedom 
seekers’ ability to defend themselves in court, and harshly 
punished people who helped freedom seekers or people 
who refused to participate in enforcing the law.*** 


This fugitive slave law further divided white northern- 
ers and white southerners. Northerners hated the new 
law for forcing them to participate in enslavement.**° 
Southerners viewed northern opposition to the law as 
a refusal to enforce the U.S. Constitution.**° Eventually, 
this conflict spread all the way to California where 
proslavery southerners and antislavery northerners 
fought over what should happen to 
enslaved people who escaped their 
enslavement once they got to the 
free state. °°” 


By 1861, just under two percent of the entire budget of the United 
States went to pay for expenses related to enslavement. These 
expenses included dealing with the illegal transatlantic slave 
trade; colonization projects to remove formerly enslaved people 
from the United States and settle them in other parts of the world; 
enforcing fugitive slave laws; and renting enslaved people to build 
federal military sites in the South. 


Enslavers and the Enslaved 

in the California Gold Rush 
While people in northern and 
southern states fought over wheth- 
er enslavement should be allowed 
to expand west, enslavement al- 
ready had moved to California. Even 
though California was supposed to 
be a free state with an antislavery 


on Mexico in 1846 over conflicts related to Texas, many 
northerners supported the idea of outlawing enslave- 
ment in any new lands that the United States might 
take away from Mexico.*” In 1848, the U.S. did force 
Mexico to give up a massive territory that included 
today’s states of California, New Mexico, Nevada, and 
Utah, as well as parts of present-day Arizona, Wyoming, 
and Colorado.**° 
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constitution,*** enslavement existed in the state.**° More 
importantly, California's early state government protected 
the institution of enslavement and greatly limited African 
Americans’ civil rights. 


The enslavement of African Americans had already start- 
ed in California before the state adopted an antislavery 
constitution in 1849. California had been part of Mexico 
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before the United States took it in the U.S.-Mexico War of 
1846 to 1848. Mexico had already outlawed enslavement 
in 1829,**' but American enslavers began trafficking en- 


Americans lived in California in 1852. 


slaved African Americans into California before, during, 
and after the U.S.-Mexico War, especially once the gold 
rush began in 1848.?°" 


The exact number of enslaved African descended people 
in California is difficult to estimate. Federal and state 
census records, which counted the number of people in 
California, show around 203 enslaved African descend- 
ed people living in the state in 1850 and around 178 in 
1852.°%° These are probably undercounts because early 
census records are very incomplete.** These incomplete 
records, though, do show support for the findings of 
historian Rudolph Lapp who estimated that at least 500 
to 600 enslaved African Americans lived and worked in 
California during the gold rush.**° But these numbers 
may be even higher because another gold rush source 
estimated that 1,500 enslaved African Americans lived 
in California in 1852.°°° 


Each of these enslaved people suffered traumatic uproot- 
ing from their homes and families. Going to California 
meant a forced separation from family, friends, and 
community by a distance of thousands of miles.*” Even 
though enslavers thought of the move to California as 
only temporary, most gold seekers spent at least two 
years in California—and usually many more—due to the 
distance and difficulty of traveling between the East and 
West Coast.*’’ For example, an enslaved North Carolina 
man, known only as John, arrived in California with 
slaveholder Robert M. Dickson in 1852 and stayed at least 
three years, until Dickson suddenly died in 1855.%°? We 
do not know how long John remained in California or 
whether he ever returned to North Carolina. His journey 
to California may have resulted in permanent separa- 
tion from his family. 


Like John, more than 75 percent of the enslaved people 
trafficked to California were younger men or teenaged 
boys who ended up working as gold miners.*° These en- 
slaved miners faced backbreaking and often dangerous 
working conditions. Placer mining, the most common 
type of mining in the earliest days of the California gold 
rush, involved digging up soil from the beds and banks of 
rivers and creeks. Sometimes, miners dammed up these 
bodies of water to get at soil deep in the beds. These 


A gold rush source estimated that 1,500 enslaved African 
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practices often required standing knee- or waist-deep 
in cold water for several hours each day in the broiling 
summer heat.*” 


Overwork, exposure to bad weath- 
er, unclean working and living 
environments, a lack of nutritious 
food, and the absence of medical 
care often resulted in long-term 
illnesses or death by disease.*” For 
instance, several enslaved men from western North 
Carolina died from cholera, a disease caused by con- 
taminated food or water, along with their enslaver, in 
Tuolumne County in 1852.4°° Accidents and injury were 
also common, as seen in the life of an enslaved man 
from Kentucky, known only as Rheubin. He drowned 
in the American River while working in a mining area 
in 1851.4 
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Enslaved people working in California Gold Mines. (1852) 


Not all enslaved people worked directly in mining. 
Women and girls, who made up less than one quarter 
of all recorded enslaved people in California,*” often 
worked as servants, cooks, or laundry workers in pri- 
vate homes, hotels, restaurants, or boarding houses.*° 
People with these skills were so scarce, and their work 
was so valuable, that enslavers often hired out both 
enslaved women and men as servants. Enslavers then 
pocketed all or most of the enslaved people’s wages from 
their rented labor.*°” 
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Violence Against the Enslaved and 
Resistance to Enslavement in California 
Much like enslaved people in the South, those in 
California also faced brutal violence. In 1850, one 
slaveholder beat an enslaved man in the town square of 
San Jose for disobeying him. The police arrested both 
men, but ultimately determined that the slaveholder 
was not guilty of assault because his victim was legally 
his property.*°° 


In another case from 1850, an el- 
derly enslaved couple ran away 
near the town of Sonora. When 
the slaveholder caught them, he 
whipped the elderly man until 
his blood flowed so heavily that it 
filled his shoes. The couple later es- 
caped with the help ofa free African 
American neighbor.*’? One of the 
worst violent events also happened 
in 1850, this time in Los Angeles. A 
group of white southerners chased, shot at, and cap- 
tured a handful of escaped enslaved people and then 
beat them until one almost died.*"° 


The forced journey to California had different out- 
comes for the enslaved people who survived it. Many 
people probably worked in California for a few years 
before returning to enslavement in the South. Others, 
especially those who were allowed to keep a small por- 
tion of their wages from hiring out or digging gold, 
saved enough money to buy their freedom.*” Finally, 
some enslaved people worked under formal or infor- 
mal “indenture” agreements by which they promised to 
work for a certain number of years in California, or to 
earn a certain amount of money, in exchange for their 
freedom.*” Enslaved people who bought their own free- 
dom might then also earn enough money to free their 
family members.*" 


Large numbers of enslaved people also saw California 
as a place where they could take their own freedom or 
challenge their enslavement. The California gold min- 
ing country was large, rural, and full of diverse people, 
including antislavery African American and white 
Northerners. It was much easier to run away, hide, and 
find allies in California than in the Southern enslaving 
states.* But it is important to remember that all en- 
slaved people who went west were forced to leave their 
family members and communities behind in the South. 
For this reason, escape was not a good option for many 
enslaved people because staying with enslavers was their 
only way to keep in touch with their families. 
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In this way, enslavers used their control over enslaved 
people’s family members to force them to cooperate. For 
this reason, enslaved people may have been more likely 
to resist in other ways besides running away. For exam- 
ple, some refused to work or escaped temporarily until 
they were allowed to keep more of their earnings.*” This 
might have been a safer path to freedom than running 
away if they could earn enough money to buy themselves 
and their family members out of enslavement. 


In another case from 1850, an elderly enslaved couple ran away 
near the town of Sonora. When the slaveholder caught them, he 
whipped the elderly man until his blood flowed so heavily that it 
filled his shoes. The couple later escaped with the help of a free 
Black neighbor. 


California Legislature’s Complicity 

California’s 1849 antislavery state constitution did lit- 
tle to stop the violence and exploitation that enslaved 
people suffered. The new constitution said that “neither 
slavery, nor involuntary servitude, unless for the pun- 
ishment of crimes, shall ever be tolerated in this State.”*" 


The problem was that enslavement already existed in the 
state and was already being tolerated there. The consti- 
tution also said nothing about what should happen to 
those enslaved people who already lived in California 
or those who came after statehood. The California 
constitution could say that the state would not tol- 
erate enslavement, but this statement did not mean 
much without laws making it a crime to keep someone 
enslaved, laws to free enslaved people, laws to punish en- 
slavers, or laws to protect African Americans’ freedom.*” 


Proslavery white southerners took advantage of this 
lack of specific laws against enslavement to keep en- 
slavement going in California. During California’s 1849 
Constitutional Convention, a meeting to write the state’s 
first constitution, proslavery politicians from the South 
quietly accepted the law banning enslavement.* But 
after statehood, a large number of southern proslavery 
men ran for political office in California so that they 
were overrepresented in the state government com- 
pared to their overall population in California. White 
southerners with proslavery views had a great deal of 
power in the state legislature, the state court system, 
and among California’s representatives in the U.S. 
Congress.*!® During the 1850s, these men used their 
political power to make sure that California protected 
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enslavers. They passed and upheld laws that skirted 
around the antislavery constitution. 


The California government’s most proslavery action was 
passing and enforcing a state fugitive slave law in 1852.*”° 
Proslavery southerners were angry when they discov- 
ered that the federal fugitive slave law of 1850, a harsh 
new law to help slavecatchers chase down and re-enslave 
freedom seekers who escaped enslavement, did not ap- 
ply to most cases in California. Enslavers could only 
use the federal law to chase down 

and re-enslave people who escaped 

across state lines, not those who ran 


The California legislature’s decision to pass this fugitive 
slave law made California a much more proslavery state 
than most other free states. In the northeastern U.S., 
many free states protested the federal fugitive slave law 
of 1850 and tried to give African Americans more legal 
rights to defend their freedom against slavecatchers. 
California did the opposite.** 


The California fugitive slave law of 1852 allowed enslav- 
ers to use violence to capture enslaved people. The law 


away inside one state’s borders.” Instead of just covering people who escaped across state lines, 


California’s law said that a fugitive slave was any enslaved person 
In 1852, the California state leg- 
islature dealt with this issue by 
changing the definition of who 
counted as a “fugitive slave.” Instead 
of just covering people who escaped 


who arrived before California officially became a U.S. state in 
September 1850 but who refused to return to the enslaving states 
with their enslavers. These people could be arrested, placed under 
the control of their enslavers, and forced to return to the South. 


across State lines, California’s new 

state law said that a fugitive slave 

was any enslaved person who ar- 

rived before California officially became a U.S. state in 
September 1850 but who refused to return to the en- 
slaving states with their enslavers. These people could 
be arrested, placed under the control of their enslavers, 
and forced to return to the South.*” 


The legal reasoning behind this law was that California’s 
antislavery constitution did not become official un- 
til the moment of statehood. Before then, California 
was a federal territory controlled by the U.S. govern- 
ment. Proslavery southerners believed that the U.S. 
Constitution gave every white citizen the right to move 
into the federal territories and to take their property 
with them, including human beings who were con- 
sidered property. For this reason, the law’s supporters 


also required state officials to help enslavers capture and 
arrest enslaved people. Those who refused to help could 
lose their jobs and/or have to pay expensive fines. Finally, 
the California fugitive slave law, much like the federal fu- 
gitive slave law, said that people accused of being fugitive 
slaves could not testify in court to defend their rights.*”° 
Since California had already outlawed non-white people 
from testifying in any court case involving whites, free 
African American Californians, who were usually in- 
volved in helping people escape from enslavement, could 
not be witnesses in any of these cases either.*”° 


California's fugitive slave law was supposed to be a tempo- 
rary one-year policy, but it ended up lasting much longer. 
In 1853, California legislators extended the fugitive slave 
law for another year.*”’ They did the 
same thing again in 1854.**° This 
meant that for three years, from 1852 


Enslaved people who went west were forced to leave their family to 1855, anyone accused of being a 
runaway from enslavement could 
be chased down, dragged before a 
court, and sent back to lifelong en- 
slavement in the South, even if they 
had been living in the free state of 


California for five years or more.*”° 


members and communities behind in the South. For this reason, 
escape was not a good option for many enslaved people because 
staying with enslavers was their only way to keep in touch with 
their families. 


argued that the state of California had no choice except 
to help enslavers capture any enslaved person who they 
had brought in before official statehood in late 1850.** 


The California Court System’s Complicity 

California’s courts, including the California Supreme 
Court, also participated in the enslavement of African 
Americans. Free African American activists, with the 
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help of white lawyers, challenged the legality of the fugi- 
tive slave law because it went against the antislavery state 
constitution. They took a test case called In re Perkins all 
the way to the California Supreme Court in 1852.*°° The 
state’s Supreme Court justices finally decided that three 
African American men—Carter Perkins, Robert Perkins, 
and Sandy Jones**'—should be forced to go back into en- 
slavement in Mississippi because they had arrived with 
their enslaver before official statehood.*” 


The court said that the antislavery law in the California 
Constitution was only a “declaration of a principle.” The 
constitution said the state would not tolerate enslave- 
ment, but California had no laws in place to enforce it 
by actually setting people free. **? The justices also agreed 
with the state legislature that California could not give 
freedom to enslaved people who arrived before official 
statehood. The court accepted the extreme proslavery 
legal view that the U.S. Constitution gave enslavers the 
right to bring enslaved people into the federal territo- 
ries without any limits.*** This decision came before the 
similar one in the much more famous case of Dred Scott v. 
Sandford five years later in 1857. In that historic decision, 
the U.S. Supreme Court ruled that 

the federal government could not 

outlaw enslavement in any of the 


The California legislature finally let the state fugitive 
slave law expire in 1855.*°° Still, cases involving free- 
dom seekers from enslavement continued. At least six 
additional cases, involving the freedom of 19 people, 
came before the California courts between 1855 and the 
official end of enslavement in 1865.**° All of these cas- 
es—including the famous 1856 freedom case of Bridget 
“Biddy” Mason in Los Angeles County—eventually led to 
enslaved people’s freedom.“ 


But in one example, the case of Archy Lee from 1857 to 
1858, the proslavery California Supreme Court made 
every effort to return him to enslavement. Lee’s en- 
slaver, Charles Stovall, forced him to go with him to 
California years after the state fugitive slave law had ex- 
pired. But California’s supreme court justices decided 
that since Stovall was a young man who suffered from 
constant illness, and he did not know about California's 
laws, he should not be punished by losing his right to 
own Archy Lee. It took several more lawsuits by free 
African American Californians, and a new decision 
from a federal legal official, before Lee finally won 
permanent freedom.‘ 


federal territories.** California’s legislature and courts sent an important message: 


they were friendly to the southern enslaving states, they believed 


Altogether, Calif i t 5 
ee ee enslaved people should have no legal rights, and they thought that 


involved in at least 10 cases, con- 


nected to the freedom of 13 people, the U.S. Constitution should protect enslavers and enslavement. 


under the state fugitive slave law 

between 1852 and 1855. In five of 

those 10 cases, the courts returned 

seven freedom seekers to enslavement. These numbers 
may seem small, but this list only includes cases that were 
well-known enough to make it into the newspapers, or for 
which court records happen to survive.** 


The small numbers also do not accurately show the ter- 
ror that all African Americans, free or enslaved, would 
have suffered under this law. When combined with the 
outlawing of African American court testimony against 
whites, the California fugitive slave law put every African 
American person at risk of being accused of running 
away, arrested, and enslaved without being able to de- 
fend themselves.*”” 


Finally, the California fugitive slave law was important 
for symbolic and political reasons. In supporting the 
law, California’s legislature and courts sent an important 
message: they were friendly to the southern enslaving 
states, they believed enslaved people should have no le- 
gal rights, and they thought that the U.S. Constitution 
should protect enslavers and enslavement.*** 
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California’s Political Leadership and 
Anti-Black Oppression 

During the 1850s, California’s political leaders, includ- 
ing governors, state assemblymen, and state senators, 
supported other anti-Black laws. California’s 1849 
Constitutional Convention restricted the right to vote to 
white male citizens*** and also debated (put did not pass) 
an exclusion law to outlaw all future African American 
migration to the state.*** 


Peter Burnett, California’s first Governor, opposed both 
enslavement and the presence of African Americans, so 
he was angry that the new state Constitution did not have 
an African American exclusion law.**° Before coming to 
California, Burnett had served in Oregon's provision- 
al government and had personally helped pass a Black 
exclusion law, the “Lash Law,” which said that African 
Americans who arrived in Oregon would be whipped 
every six months until they left.**° 
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Burnett encouraged the California legislature to pass 
an African American exclusion law immediately.**’ 
He said that failing to exclude African American resi- 
dents would lead to enslavers bringing more enslaved 
people into the state.*** When the 
California Legislature failed to pass 
an African American exclusion 
law in 1850, Burnett gave another 
speech in 1851 demanding a law to 
ban African American residents. **° 
This time he claimed that any free 
African American residents would 
be so poor, and so upset about not having any civil 
rights under California law, that they would start a race 
war against whites.*°° Overall, California tried to pass 
an African American exclusion law at least four times 
during the 1850s, but the state Legislature was either too 
politically divided to agree on a law or ran out of time 
before the legislative session ended.*”! 


California legislators focused instead on limiting the 
rights of African Americans who were already in the state. 
In addition to outlawing African American court testimo- 
ny in cases involving whites, the California Legislature 
also made interracial marriage between African American 
and white people illegal,” excluded African American 
people from getting homesteads (free or cheap farms) on 


VIII. The U.S. Civil War and 


Political Struggles Leading up to the 

U.S. Civil War 

Between 1850 and the start of the Civil War in 186], the 
political fight over enslavement’s westward expansion and 
African Americans’ legal rights became more intense and 
more violent. Proslavery politicians in Congress pushed 
through the Kansas-Nebraska Act of 1854, a law that over- 
turned the 1820 Missouri Compromise that had outlawed 
enslavement in most of the Louisiana Purchase lands.*°* 
This meant that white settlers in the new western territories 
of Kansas and Nebraska territories could allow enslave- 
ment if they wanted to do so. A bloody civil war broke out 
in Kansas between proslavery and antislavery settlers who 
had rushed there to claim the new territory for their side. 
49 The Kansas-Nebraska Act and “Bleeding Kansas,” as this 
violence came to be called, shocked many northerners who 
opposed enslavement moving into the West. They formed a 
new political party, the Republican Party, which was based 
mostly in the North and whose main goal was stopping the 
westward expansion of enslavement.*° 


As northerners became more antislavery, proslavery 
southerners became even louder in their defense of 


state lands,** refused to offer state funding for African 
American children to attend public schools,*** and would 
not accept petitions from African American activists who 
wanted to change these unjust laws.*°° 


Overall, California tried to pass a Black exclusion law at least four 
times during the 1850s. 


After free African American activists successfully rescued 
Archy Lee from enslavement in 1858, angry proslavery 
legislators tried to make these anti-Black laws even 
worse. They tried to pass another state fugitive slave 
law and to pass yet another African American exclusion 
law. Although both of these laws failed to pass before 
the end of the legislative session, the vicious anti-Black 
tone of state politics prompted many African American 
Californians to leave the state in search of greater free- 
dom and equality.*® Starting in 1858, up to 800 African 
American men, women, and children migrated north 
to the British colonies of Vancouver Island and British 
Columbia, in what is now Canada, where many became 
British subjects.**” 


the End of Enslavement 


il 


enslavement. **' They falsely claimed that enslavement 
was a gentle and humane institution, and that enslaved 
people got just as many benefits from the institution as 
white people because they received life-long care and 
support in exchange for their work.*” Proslavery people 
also used scientific racism, the false theory that all white 
people were naturally smarter and more “civilized” 
than African descended people, to argue that enslave- 
ment was good for people of African descent because it 
“uplifted” them.*° 


In the late 1850s, the U.S. Supreme Court supported 
these false theories that African Americans were inferior 
to white Americans and helped open the western U.S. to 
enslavement. In the 1857 case of Dred Scott v. Sandford, the 
court decided that African Americans were not citizens 
of the United States and did not have any of the legal 
rights that white Americans had.** Chief Justice Roger 
Taney, from the enslaving state of Maryland, explained 
that white people had always treated African American 
people as slaves and that African Americans were “so 
far inferior, that they had no rights which the white 
man was bound to respect.”*© In addition to denying 
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African Americans’ claims to legal rights, the court also 
said that the federal government had no power to close 
enslavement out of the western territories.*” The U.S. 
Constitution allowed slaveholding southerners to take 
their property, including property in human beings, 
into the western territories.*©” 


Free African Americans resisted their legal exclusion from 
U.S. citizenship both before and after the Dred Scott deci- 
sion by claiming birthright citizenship. This was the idea 
that birth on U.S. soil automatically made them citizens 
of the United States.*** Across the first half of the 1800s, 
African Americans used local courthouses and everyday 
interactions with state and municipal governments to 
establish that their U.S. birth entitled them to the title 
and rights of citizenship.**? The groundwork laid by free 
African Americans was eventually the foundation of the 
Civil Rights Act of 1866, and the Fourteenth Amendment 
to the U.S. Constitution, which made everyone born in 
the United States a citizen of the United States.*” 


The conflict over enslavement’s westward expansion 
and African Americans’ rights broke out into a full civil 
war in 1861. Abraham Lincoln, a Republican, won the 
presidential election of 1860 by promising to keep en- 
slavement from moving West into any new territories. *” 
Proslavery southerners claimed Lincoln’s election was 
proof that all northerners wanted to end enslavement, 
give citizenship rights to African Americans, and cause 
a race war in the South.*” 


Less than two months after Lincoln’s election, South 
Carolina, an enslaving state, voted to leave the United 
States.*”? Over the next two months, an additional six 
enslaving states—Mississippi, Florida, Alabama, Georgia, 
Louisiana, and Texas—also left the United States. They 
formed the Confederate States of America, also known 
as the Confederacy. Once war broke out in 1861, an- 
other four enslaving states—Virginia, Arkansas, North 
Carolina, and Tennessee—joined the Confederacy.*” The 
deadliest war in U.S. history had begun. 


The Civil War, and the 

Emancipation Proclamation 

The Confederate States of America, also known as 
the Confederacy, fought to create a new nation built 
on the enslavement of people of African descent. The 
Confederate Constitution was based strongly on the 
U.S. Constitution, except that it outlawed the national 
government from ending enslavement*” and it said that 
white people living in any new Confederate territories 
had the right to own enslaved people.‘ 
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Alexander Stephens, the Confederate Vice-President, 
declared that, unlike the United States, the Confederacy 
was not based on the notion that all men were created 
equal. Instead, the “cornerstone” of the Confederacy, 
the foundation on which it was built, was “the great 
truth that the negro is not equal to the white man; that 
slavery subordination to the superior race is his natural 
and normal condition.”*” 


For many white southerners in the Confederacy, 
keeping enslavement was even more important than 
winning independence from the United States. When 
the Confederacy lacked soldiers to fight in the later years 
of the Civil War, Confederate military leaders, including 
General Robert E. Lee, supported recruiting enslaved men 
as soldiers. The idea was that enslaved men would fight 
for the Confederacy in exchange for their freedom.*” 


In the end, recruiting enslaved men as soldiers and giv- 
ing freedom to those who fought for the Confederacy 
was very unpopular because proslavery whites feared 
that it would weaken enslavement and go against the 
enslaving states’ reason for seceding.*” For example, 
Howell Cobb, a Confederate general from Georgia, said 
that giving guns to the enslaved was a “suicidal policy” 
and “[t]he day you make soldiers of them is the begin- 
ning of the end of the revolution.”**° 


Since many white southerners agreed with Cobb, the 
Confederacy did not accept the idea of freeing and arm- 
ing enslaved men as soldiers until March 1865, the last 
month of the Civil War. The Confederacy organized a 
handful of enslaved men as soldiers in these very last 
days of the war, but none of them fought in battle. **! 


Unlike the Confederacy, the Union made freeing the 
enslaved and recruiting enslaved men into the military 
a major part of its war strategy. Even though Abraham 
Lincoln and many Republican politicians were not 
interested in freeing the enslaved at first, the actions 
of enslaved people pushed the United States toward 
ending enslavement.** 


Enslaved people began escaping to U.S. military sites 
even before the war began.**? When the United States 
Army began moving into the Confederacy, large num- 
bers of refugees from enslavement—as many as 500,000 
people or 12.5 percent of the entire enslaved popula- 
tion—sought freedom in U.S. Army camps.*** These 
freedom seekers worked as wagon drivers, laundry 
workers, cooks, manual laborers, and nurses for the U.S. 
army.*®> However, not all African Americans served in 
the Army voluntarily, as asmall number were kidnapped 
and forced to enlist against their will.**° 
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Congress understood that these freedom seekers would 
play a key role in winning the war against the Confederacy. 
Every formerly enslaved person working for the U.S. took 
away resources from the South and helped the Union.**” 
In 1861 and 1862, Congress passed laws called “confisca- 
tion acts,” which allowed the U.S. military to give shelter 
and work to enslaved people who were being forced to 
work for the Confederacy, and, later to any enslaved per- 
son whose enslaver supported the Confederacy.*** 


Even as the United States was dismantling enslavement, 
the Union could not immediately or completely abolish 
the institution. With the secession of 11 Southern states, 
the number of enslaving congressmen decreased ac- 


Army,*** and making no reference to removing African 
Americans overseas.**° The Emancipation Proclamation 
also left out the enslaving Border States that had not 
joined the Confederacy—Maryland, Kentucky, Delaware, 
and Missouri—to keep them loyal to the Union.*%° 


Enslaved People Tear Down Enslavement 
and Fight for their Freedom 
Enslaved people set the Emancipation Proclamation in 
motion by seeking freedom by the thousands, and they 
also fought for their freedom on the battlefield. Congress 
stopped excluding African American men from the U.S. 
Army in 1862*” and the Emancipation Proclamation 
opened the way for African American 
men to join the army and navy.*** Free 
African Americans in Union states 


Even as the United States was dismantling enslavement, the quickly organized military units, 
including the 54'* Massachusetts 


Volunteer Infantry.**° 


Union could not immediately or completely abolish the institution. 
More than 20 percent of the members of Congress during the Civil 


War remained either current or former enslavers, mostly from the But most African American Civil 


border states that had not seceded. War soldiers were formerly enslaved 


cordingly, which did give opponents of enslavement a 
political advantage.**° However, more than 20 percent 
of the members of Congress during the Civil War re- 
mained either current or former slaveholders, mostly 
from the border states that had not seceded.*” 


Abraham Lincoln was also slow to use his presiden- 
tial power to free enslaved people. In September 1862, 
Lincoln wrote a preliminary version 
of the Emancipation Proclamation, 
which freed all the enslaved peo- 
ple in any area still in rebellion 
against the United States on the 
first day of the new year in 1863.4" 
Lincoln’s preliminary proclamation 
also recommended transporting 
newly-freed African Americans out 
of the United States and resettling 
them elsewhere’ (a scheme that 
Lincoln considered seriously for 
years until it was clear that most 
African Americans refused to leave 
the land of their birth).* Then, on 
January 1, 1863, Lincoln signed his 
final Emancipation Proclamation, 
setting enslaved people free every- 
where in the Confederacy, except the 
parts already controlled by the U.S. 
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men recruited in the South as part 

of the United States Colored Troops 

(USCT). Altogether, 178,000 African 
American men served in 175 USCT regiments.*°° Another 
29,000 Black men served in the U.S. Navy.°” By the end 
of the Civil War, Black servicemen made up roughly 10 
percent of the entire Union military.° They fought in 
every major Union military campaign between 1864 
and 1865,°°* and participated in 39 major battles and 
410 smaller armed conflicts.°°* Around 40,000 of these 
men (around 20 percent) died during the Civil War.5° 
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The federal government and the U.S. military did not 
treat African American soldiers equally. Black soldiers 
faced doing hard labor, being fed less nutritious food 
than white soldiers, and having less access to medi- 
cal care.*°° The federal government also paid African 
American soldiers less than white soldiers, and African 
American soldiers were closed out of opportunities to 
lead their units as high-ranking officers because these 
positions were given to white men 

only.°” African American soldiers’ 

resistance to poor treatment helped 


soldiers by warning the Confederacy that the Union 
would kill or force into hard labor one Confederate 
prisoner of war for every African American soldier that 
Confederates killed or enslaved. *8 


Still, some Confederates targeted African American ser- 
vicemen with violence. In 1864, Confederates attacked 
a much smaller Union force of mostly African American 


fix some of these inequalities.°°® 
After African American soldiers 
protested strongly against lower 
pay, Congress finally began paying 
African American and white soldiers 
equally in 1864.°°° By the end of the 
war, 80 African American men also 
won their promotion to high-rank- 
ing officer positions.*” For a further 
discussion the U.S. military’s dis- 


By the end of the Civil War, Black servicemen made up roughly 10 
percent of the entire Union military. The federal government and 
the U.S. military did not treat Black soldiers equally. Black soldiers 
faced doing hard labor, being fed less nutritious food than white 
soldiers, and having less access to medical care. The federal 
government also paid Black soldiers less than white soldiers, and 
Black soldiers were closed out of opportunities to lead their units 
as high-ranking officers because these positions were given to 


criminatory treatment of African 
Americans, see Chapter 10, Stolen 
Labor and Hindered Opportunity. 


These African American servicemen fought bravely to 
win their freedom and to claim equal rights with white 
Americans. Sattira A. Douglas, a Black woman whose 
husband, H. Ford Douglas, fought in the war, explained 
that Black soldiers wanted “to strike the blow that will at 
once relieve them of northern prejudice and southern 
slavery.” They fought courageously because they had 
“everything to gain in this conflict: liberty, honor, social 
and political position,” and losing the war would result 
in “slavery, [and] prejudice of caste.”°” 


For instance, the 54th Massachusetts Volunteer Infantry, 
the most famous northern Black unit, and the one in 
which Frederick Douglass’s two sons served, led a heroic 
attack on Fort Wagner, South Carolina in July 1863.°% 
More than 40 percent of the men died or were wound- 
ed in the attack.* One of the survivors of Fort Wagner, 
Sergeant William Harvey Carney, eventually was award- 
ed the Medal of Honor, the highest military honor in 
the United States, for saving the 54th Massachusetts 
flag from the enemy. °° Carney was among 26 African 
American Civil War soldiers who earned this prestigious 
medal for bravery above and beyond the call of duty.*!® 


African American soldiers also faced more violence on 
the battlefield than white soldiers. The Confederacy 
threatened to kill or enslave African American sol- 
diers who Confederates captured as prisoners of war.*” 
Abraham Lincoln tried to protect African American 
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soldiers at Fort Pillow in Tennessee. The Confederates 
entered the fort and killed 300 men, 200 of whom were 
African American.°'’ Witnesses said that Confederates 
killed these African American soldiers instead of captur- 
ing them as prisoners of war.®”° After this massacre, it 
became popular for African American soldiers to shout 
“Remember Fort Pillow!” as they went into battle to fight 
for their lives and their freedom.™! 


The End of the Civil War and the 
Thirteenth Amendment 

The United States won the Civil War against the Confederacy 
in 1865, effectively ending enslavement in all of the ex-Con- 
federate states. Enslaved people in Texas, one of the very last 
places reached by the United States Army, did not hear that 
they had been legally freed until June 19, 1865.5” This was 
two and a half years after the Emancipation Proclamation. 
Formerly enslaved African American Texans began cele- 
brating June 19" as “Juneteenth,” a day to remember their 
hard-fought battle for freedom.*”? 


Six months later, on December 6, 1865, the required 
number of states finally approved the Thirteenth 
Amendment to the U.S. Constitution outlawing en- 
slavement and making emancipation permanent.*”* 
The Amendment said that “neither slavery nor invol- 
untary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, 
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shall exist within the United States, or any place sub- 
ject to their jurisdiction.”*” Section 2 of the Thirteenth 
Amendment also empowered Congress to pass “ap- 
propriate legislation” to enforce the elimination of 


enslavement, °° which the U.S. Supreme Court later 
interpreted as the power to outlaw all “badges and 
incidents of slavery.”°”’ 


IX. Reconstruction and the Lost Cause 


Reconstruction Begins 

After the end of the Civil War and the outlawing of enslave- 
ment, the United States went through a process known 
as Reconstruction, a period of rebuilding and reuniting 
the country.°”® Abraham Lincoln had begun this process 
during the Civil War.*”° But Lincoln’s assassination in April 
1865 put Reconstruction in the hands of his vice-president, 
Andrew Johnson, and Republicans in Congress.°*° 


President Johnson was a former Democrat from Tennessee 
who remained loyal to the Union. He disapproved of 
the Confederacy and wanted to punish wealthy enslav- 
ers who participated in it.*’ But he also wanted to keep 
white people in charge of the South and opposed giving 
equal political rights to African Americans.** As Johnson 
wrote in an 1868 letter to the governor of Missouri: “This 
is a country for white men, and by God, as long as Iam 
President; it shall be a government for white men.”™* 


Johnson fought with Republicans in Congress over the 
direction of Reconstruction and African Americans’ 
civil rights, which eventually led to Johnson’s impeach- 
ment.*** Congressional Republicans took over the 
process of Reconstruction and passed new laws aimed 
at giving formerly enslaved people basic legal rights.*° 


Congressional Republicans had several overlapping goals: 
re-growing the southern cotton economy, rebuilding 


In every ex-confederate state, white 
southerners passed laws called the 
Black Codes. Examples include: 


e Vagrancy laws that allowed police to arrest 
any Black person without an employer and 
force them to work 


e Laws that forced Black parents to give control 
over their children to their former enslavers. 


e Laws that did not allow African Americans to 
change employers without permission 
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the ex-Confederate states’ governments before allowing 
them to come back fully into the United States, and mak- 
ing sure that formerly enslaved people could no longer 
be held in enslavement.*** Some of the most progressive 
Republicans (known as Radical Republicans) wanted to 
completely change social, economic, and political life in 
the South to support African American equality.°®” But 
moderate and conservative Republicans mostly focused 
on laws that would give African Americans basic legal and 
economic rights such as making contracts to work and 
getting paid for their work.®* 


The formerly enslaved and former enslavers in the 
South had their own goals. Formerly enslaved people 
wanted more than just basic legal rights. They wanted to 
be independent, out of the control of their former en- 
slavers, and to own small farms where they could work 
for themselves.’ They wanted to educate themselves 
and their children.™° They wanted the ability to move 
around in search of family members sold away during 
enslavement.™! Finally, they wanted political rights such 
as the right to vote and hold office.*”” 


Former enslavers refused to acknowledge African 
Americans’ new freedom. In every ex-Confederate state, 
white southerners passed laws called “Black Codes.” 
543 Black Codes included vagrancy laws that allowed 
police to arrest any Black person without an employ- 
er and force them to work. Black Codes in some states 
also forced Black parents to give control over their chil- 
dren to their former enslavers. State courts generally 
punished African Americans more harshly than white 
Americans charged with the same crimes.*** 


Republicans in Congress would have to force former en- 
slavers in the South to treat the formerly enslaved fairly, 
equally, and with basic human dignity. Republicans 
briefly considered passing laws that would take away 
land from wealthy Confederates and give it to formerly 
enslaved people so that they could support themselves 
as independent farmers.**° 


Immediately before the end of the Civil War, Congress 
created the Bureau of Refugees, Freedmen, and 
Abandoned Lands to provide for the welfare of for- 
merly enslaved African Americans, including through 
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“issues of provisions, clothing, and fuel, as [necessary] 
for the immediate and temporary shelter and supply 
of destitute and suffering refugees and freedmen and 
their wives and children,” according to the statute.°*° 
Commonly known as the Freedmen’s Bureau, the agen- 
cy had the authority to supervise labor relations in the 
South, with the mandate to provide education, medical 
care, and legal protections for formerly enslaved African 
Americans, along with the authority to rent out and 
eventually sell allotments of abandoned or confiscated 
land to free African Americans.*” 


The original goal of the Freedmen’s Bureau Act was the 
more radical notion of allowing African Americans the 
means to become self-sufficient.*** In the closing days of 
the Civil War, Union General William Tecumseh Sherman 
issued Special Field Order No. 15, setting aside 400,000 
acres of confiscated land for those who had been freed, 
and two months later, the Freedman Bureau’s Act for- 
malized the field order, “providing that each negro might 
have forty acres at a low price on long credit.”**° Many 
free African Americans and northern Republicans be- 
lieved that land reform in the South—granting formerly 
enslaved African Americans access to their own land— 
was the true way that formerly enslaved people would 
be free from their enslavers.*” The resulting independent 
African American farmers would provide a power base for 
a new social and political order in the postwar South.” 


This new vision of social relations in the South was op- 
posed by white southerners as well as northerners who 
opposed enslavement but did not believe in full equali- 
ty for African Americans.** Most white Americans, even 
in the North, thought these policies were too “radical” 
because they took away ex-Confederates’ individual 
property rights and set a dangerous precedent that wealth 
could be redistributed to poorer members of society.*°* 
Moreover, a large number of African American landown- 
ers would threaten plantations and disrupt the southern 
economy and social system.*** White capitalists in the 
North and South believed that African American freedom 
should mean African American workers continuing to 
work ona plantation, although they would now be paid.** 
They did not believe that African Americans should be 
able to support themselves independently through sub- 
sistence farming, which would have led to less cotton 
being grown and posed a threat to the interests of cotton 
merchants and other capitalists in the South, elsewhere 
in the United States, and in Europe.*” In less than a full 
harvest season, the land that Sherman had given to freed 
persons was returned to the prior owners.*” 


Although the Freedmen’s Bureau tried to assert and 
protect the rights of the formerly enslaved, it also 
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perpetuated racist stereotypes, paternalistic attitudes, 
and continued to limit African Americans’ economic 
and social power. Bureau agents often viewed formerly 
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“Gibbs, Judge MW.” Judge Mifflin Wistar Gibbs (1823-1915) was a prominent civil rights and 
entrepreneur in San Francisco who fought against California's anti-black laws. (c. 1901-1903) 


enslaved African Americans as children, unprepared for 
freedom, and needing to be taught the importance of 
work and wages.*°® The Freedmen’s Bureau abandoned 
the possibility of land reform in the South, and focused 
mostly on labor relations between African American and 
white southerners instead.°°° 


Republicans’ other major Reconstruction policies fo- 
cused on making sure that formerly enslaved African 
American Southerners had access to basic civil rights, 
such as rights to make contracts, own property, keep 
their families together, have physical safety, and be 
treated fairly by the courts and the criminal justice 
system.°®° In 1866, Congress passed a civil rights act 
that made anyone born in the United States a citizen, 
without regard to their race, color, or previous enslave- 
ment.°*! Newly freed African American citizens were 
supposed to have the same equality under the law “as 
is enjoyed by white citizens.”°? 


Republicans feared that a federal law like the Civil Rights 
Act of 1866 could be overturned easily if another political 
party came into power. They pushed for a constitutional 
amendment that would make African American citizen- 
ship and civil rights permanent.** 


The Fourteenth Amendment, approved by Congress in 
1866 and ratified by the required number of states in 
1868, said that any person born in the United States was 
a citizen (birthright citizenship); that state governments 
could not take away the life, liberty, or property of any 
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person (citizen or non-citizen) without due process of law 
(following standard legal procedures); and that the states 
had to treat every person equally under the law. African 
American activists had finally won their decades-long bat- 
tle for birthright citizenship, and all people born in the 
United States now benefitted from their work.°® 


Congress soon decided that formerly enslaved peo- 
ple’s legal and economic rights could not be protected 
unless African Americans had political rights, specif- 
ically rights to vote and hold office.®° The Fifteenth 
Amendment, approved by Congress 
in 1869 and ratified by the re- 
quired number of states in 1870, 


ratifying the Fifteenth Amendment in 1870.°” Enough 
other states had ratified the amendments that they be- 
came part of the U.S. Constitution without California’s 
approval.*” Still, California would continue its resistance 
to Reconstruction civil rights legislation by refusing to 
ratify the Fourteenth Amendment until 1959°” and the 
Fifteenth Amendment until 1962.°°° 


California also led the way in establishing the legal de- 
fense for segregation during Reconstruction. In 1874, the 
Supreme Court of California made a destructive decision 


made it illegal for states to dis- 
criminate against voters based on 
“race, color, or previous condition 
of servitude.”°* The intention was 
to stop the states from denying 
voting rights to African American 
men.*** As with the Thirteenth 
and Fourteenth Amendments, 


In the case of Ward v. Flood, California’s Supreme Court justices 
decided that segregation in the state’s public schools did not 
violate the Fourteenth Amendment as long as Black children and 
white children had equal access to similar schools and educational 
opportunities. Twenty-two years later, the U.S. Supreme Court 
made a similar “separate but equal” decision in the case of Plessy 
v. Ferguson. This decision supported the segregation of public 


the Fifteenth Amendment gave 
Congress the power to pass future 
legislation to ensure that the states 
followed the law.°? 


California Rejects Reconstruction Civil 
Rights Legislation 

The Legislature and Governor of California strong- 
ly opposed Congress’s Reconstruction civil rights laws 
and tried to stop them.*” During the Civil War, Black 
Californians had fought for and won new rights, such 
as the right to testify in court cases involving whites.*” 
This was because white Republicans controlled the legis- 
lature and governorship during the early 1860s and took 
power away from the proslavery Democrats who used 
to control the state.°” But many white Californians op- 
posed Congressional civil rights laws to protect formerly 
enslaved people and worried that these laws would apply 
to other non-white people in the state.°” 


Democrats came back into power in California in 
1867 by promising white voters that they would fight 
against Reconstruction and any new law that would 
make African Americans, Native Americans, or Chinese 
Americans equal to whites or give them voting rights.°” 


California Democrats who controlled the state legisla- 
ture kept this promise when it came time to ratify the 
Fourteenth and Fifteenth Amendments.” California’s 
legislature ignored the Fourteenth Amendment and 
never considered it.°” The legislature voted to reject 
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facilities in the United States for almost 60 years. 


that the rest of the United States eventually followed. In 
the case of Ward v. Flood, California’s Supreme Court jus- 
tices decided that segregation in the state’s public schools 
did not violate the Fourteenth Amendment as long as 
African American children and white children had equal 
access to similar schools and educational opportunities. 
Twenty-two years later, the U.S. Supreme Court made a 
similar “separate but equal” decision in the case of Plessy 
v. Ferguson. This decision supported the segregation of 
public facilities in the United States for almost 60 years.°*” 


The Destruction of Reconstruction 

African Americans fought for and took advantage of 
many new legal rights during Reconstruction, but this 
time period of growing legal equality was short. White 
supremacist terrorist groups, first the Ku Klux Klan and 
then later militias such as the White League of Louisiana 
and the Red Shirts of South Carolina, eventually over- 
threw the Reconstruction governments that African 
American and white Republicans had established to- 
gether in the South.®** (For a detailed discussion of 
African Americans’ political accomplishments during 
Reconstruction and white supremacist terrorism in the 
U.S. South, see Chapters 3, Racial Terror, and 4, Political 
Disenfranchisement, of this report). 
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White southern Democrats, who wanted to keep African 
Americans working on plantations and out of politics, 
retook control of the southern states.°** The long and ex- 
pensive process of Reconstruction lost popularity with 
white northerners, and many of them wanted to give up 
on the project of trying to change the racial, legal, and 
economic relationships of the South.°®* 


During the U.S. presidential election of 1876, white 
northern Republicans abandoned Reconstruction in 
the South in exchange for keeping control of the pres- 
idency of the United States.°*° After the election, Ohio 
Republican Rutherford B. Hayes and New York Democrat 
Samuel Tilden both claimed to be the winner.®*’ It was 
well-known that white southerners had used violence, 
threats, and fraud to keep African Americans from vot- 
ing for the Republican Hayes.°** The national leadership 
of the Republican and Democratic parties made a secret 
deal: in exchange for Democrats acknowledging Hayes’s 
victory in the presidential election, Republicans would 
reduce federal support for Reconstruction.**® Soon after 
Hayes became president in 1877, he pulled U.S. troops out 
of key areas in the South where they had been protect- 
ing African Americans’ political rights and Republican 
officeholders.®*° Hayes’ action effectively ended direct 
federal protection of African Americans’ political rights 
in the South.°*” 


The U.S. Supreme Court played its own important role 
in defeating Reconstruction.®” In the 1870s, the court 
made several decisions that greatly reduced the power of 
the Fourteenth Amendment and federal laws to protect 
African American equality.°* 


the power to stop state governments from discrimi- 
nating against African Americans. Congress could not 
outlaw individual people and private business owners 
from discriminating against African Americans; only the 
state governments themselves could do that.°**° 


The Supreme Court decision in the Civil Rights Cases le- 
galized racial discrimination and segregation in most 
public places. It set the stage for the “separate but equal” 
decision in Plessy v. Ferguson (1896) and practices such as 
housing discrimination and education segregation.*” 


The Rise of the Lost Cause Myth 

After Reconstruction ended, white southerners creat- 
ed the myth of the Confederate “Lost Cause” in order 
to downplay the horrors of enslavement and terrorize 
African Americans.°** Southerners who opposed African 
American civil rights falsely argued that the Civil War 
had little to do with enslavement. The Lost Cause myth 
claims that the Confederacy had fought a heroic war to 
save the southern way of life from being destroyed by 
the North.®**? This untruthful history also claims that 
the Confederacy lost the Civil War only because the 
more populated, industrialized North overpowered 
white southerners, not because enslavement or the 
Confederate cause was wrong.°” 


The Lost Cause is not just a story that white southerners 
tell. It is a weapon of terror against African Americans 
and a rejection of the southern defeat in the Civil War 
and African American civil rights. At the end of the 1800s 
and the start of the 1900s, white southerners began 

building thousands of monuments 

and statues all over the South to cel- 


At the end of the 1800s and the start of the 1900s, white 
southerners began building thousands of monuments and 
statues all over the South to celebrate famous Confederates, and 
to name important buildings after Confederate figures. White 
Californians also built Confederate monuments across the state. 


ebrate famous Confederates, and 
to name important buildings after 
Confederate figures.” 


In the 1910s, the Ku Klux Klan, 
which the federal government had 
broken up during Reconstruction, 


The last of these decisions happened in the 1883 
Civil Rights Cases, a group of several cases that African 
Americans had brought under the federal Civil Rights 
Act of 1875.°° That act had made it illegal for theaters, 
hotels, and public transportation companies such as 
railroads to exclude African Americans.°” 


The Supreme Court decided in 1883 that the Civil Rights 
Act of 1875 was unconstitutional because the Fourteenth 
Amendment, on which it was based, only gave Congress 
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re-emerged and began terrorizing 

and murdering African Americans. 
The combination of violence against African Americans 
and the constant sight of monuments celebrating the 
enslaving Confederacy were terrorist tactics meant to 
silence African Americans and keep them from challeng- 
ing white supremacy.°” 


Lost Cause symbols became especially important to 
white southerners who tried to stop the Civil Rights 
Movement in the 1950s and 1960s. White southerners 
who opposed African American civil and human rights 
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beat and murdered African American (and some white) 
civil rights activists. They also began regularly flying ver- 
sions of the battle flag of the Army of Northern Virginia 
(the Confederate “Stars and Bars,” popularly known as the 
“Confederate Flag”) to threaten civil rights activists and 
to show that they were determined not to give equality to 
African Americans.°* 


Even though defenders of the Lost Cause have argued 
that Confederate monuments and flags stand for “heri- 
tage, not hate,” and they claim that removing them erases 
history, this argument ignores the true history of these 
objects. White southerners have used them strategically 
as symbols of terror to try and keep African Americans 
from fighting for full equality.°™* 


California and the Lost Cause 

In California, white Americans popularized the Lost Cause 
mythology with national audiences. The Hollywood film 
industry was responsible for bringing the Lost Cause to 


The Hollywood film industry was responsible for popularizing 


movie screens and making it popular with many white 
Americans, North and South, during the first half of 
the 1900s.°° 


DWM. Griffith’s blockbuster film, The Birth of a Nation (1915), 
falsely showed members of the Ku Klux Klan as heroes 
who were protecting white women and southern hon- 
or against violent African Americans (mostly played by 
white actors who painted their faces black). This film 
was the main factor behind the revival of the Ku Klux 
Klan in the early 1900s.°°° Gone with Wind (1939) celebrat- 
ed the pre-Civil War South by showing a world of kindly 
enslavers, loyal and happy enslaved people, and heroic 
Confederates fighting for the southern way of life.°” 


White Californians also built Confederate monu- 
ments across the state. For example, a plaque honoring 
Confederate President Jefferson Davis, set up by the 
United Daughters of the Confederacy, stood along a 
Bakersfield, California, highway for almost 80 years.°® 
A monument in the Hollywood Forever Cemetery in Los 
Angeles, California, built in 1925, cel- 
ebrated all Confederates who died 
on the Pacific Coast.®° Although 
both of these monuments have now 
been removed, their existence re- 


white supremacist movies, like The Birth of a Nation, during the 
first half of the 1900s. This film was the main factor behind the 
revival of the Ku Klux Klan in the 1900s. 


minds us of California’s complicity 
in the United States’ long history of 


X. Conclusion 


In order to steal and profit from the labor of millions of 
human beings for 244 years, the colonial American and 
U.S. governments built an institution of enslavement that 
was markedly different from the type of slavery that the 
world had seen before. Americans passed laws that en- 
shrined a racial hierarchy with white people at the top 
and African American people at the bottom. This hier- 
archy was based on the false idea that all white people 
were naturally superior in intelligence and morality to all 
African American people, and white Americans then used 
these ideas to justify the lifelong enslavement of people of 
African ancestry and their descendants. American law en- 
slaved babies from the moment they were born, through 
adulthood, until the moment they died, and ensured that 
all their descendants suffered the same fate. During cer- 
tain time periods, state governments even passed laws 
that made it illegal for enslavers to voluntarily free en- 
slaved people from their bondage. Enslavement was a 
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enslavement, white supremacist ter- 
rorism, and systemic racism against 
African Americans. 


badge pinned on people of African descent because of 
the color of their skin. 


When slavery formally ended in 1865, this racial hierar- 
chy continued functioning. The end of Reconstruction 
and the rise of the Lost Cause brought a long period 
of political, social, economic, and legal inequality for 
African Americans that white people enforced through 
terrorism, violence, and exploiting legal loopholes. This 
period was known as “Jim Crow,” after a racist stereo- 
typed character popular with white Americans, and it 
lasted roughly 60 to 70 years, from the 1890s to the Civil 
Rights Movement of the 1950s and 1960s. Without the 
laws that made enslavement legal, American citizens, 
aided by government officials, terrorized, murdered, 
and abused their African American neighbors to main- 
tain this legacy of slavery, as discussed in Chapter 3, 
Racial Terror. During this period, white Southerners 
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“This is a white man's government” 


gradually took away African American Southerners’ 
rights to vote by using violent intimidation against 
and legal loopholes such as literacy tests and poll tax- 
es to disqualify African American voters, as discussed 
in Chapter 4, Political Disenfranchisement. As African 
American people fled violence and oppression in the 
rural South to find economic opportunity in the North 
and the West, government officials maintained the ra- 
cial hierarchy by putting up barriers to prevent African 
American and white Americans from living in the same 
neighborhoods, as discussed in Chapter 5, Housing 
Segregation, and allowing private companies to prevent 
African American and white Americans from holding 
the same jobs, as discussed in Chapter 10, Stolen Labor 
and Hindered Opportunity. New systems of forced labor, 
such as convict leasing, sharecropping, and debt peon- 
age kept formerly enslaved African Americans working 
for white Americans on cotton plantations or in oth- 
er industries, as discussed in Chapter 10. Much of this 
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forced labor rested on discrimination in law enforce- 
ment, judicial decisions, and prison sentencing that 
doomed African Americans to slavery-like conditions, 
as discussed in Chapter 11, An Unjust Legal System. 


Government actions relegated African Americans 
to mostly urban neighborhoods with underfunded 
schools, as discussed in Chapter 6, Separate and Unequal 
Education, and menial and service jobs. U.S. Supreme 
Court decisions such as the Civil Rights Cases (1883) and 
Plessy v. Ferguson (1896) excluded African Americans from 
using public facilities such as schools on equal terms 
with white Americans and validated discrimination in 
housing that excluded African Americans from desirable 
neighborhoods. These legal decisions and violent prac- 
tices caused direct physical harm to African Americans 
by segregating them in polluted, unhealthy neighbor- 
hoods, as discussed in Chapter 7, Racism in Environment 
and Infrastructure, and denying them equal access to 
quality healthcare, as discussed in Chapter 12, Mental 
and Physical Harm and Neglect. 


The racial hierarchy that laws created during enslave- 
ment also created deeply harmful and untrue racial 
stereotypes, which have followed African Americans 
throughout American history, as discussed in Chapter 
9, Control over Spiritual, Creative and Cultural Life. 
Inequalities in the criminal justice system, child wel- 
fare laws, housing, and healthcare harmed the survival 
of African American families, as discussed in Chapter 
8, Pathologizing the African American Family, while 
discriminatory, predatory banking practices and em- 
ployment discrimination prevented many African 
Americans from accumulating generational wealth to 
pass down to their children, as discussed in Chapter 13, 
The Wealth Gap. 


Four hundred years of discrimination has resulted in an 
enormous and persistent wealth gap between African 
American and white Americans, as discussed in Chapter 
13 The Wealth Gap, and continuous and compounding 
harm on the health of African Americans, as discussed 
in Chapter 12, Mental and Physical Harm and Neglect. 


As the following chapters will show, these effects of 
slavery continue to be embedded in American soci- 
ety today and have never been sufficiently remedied. 
The governments of the United States and the State of 
California have never apologized to or compensated 
African Americans for these harms. 
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I. Introduction 


Enslavement was followed by decades of violence and in- 
timidation intended to subordinate African Americans 
across the United States.' Racial terror, and lynchings in 
particular, pervaded every aspect of pre- and post-en- 
slavement African American life.? African Americans 
faced threats of violence when they tried to vote, when 
they tried to buy homes in white neighborhoods, when 
they tried to swim in public pools, and when they made 
progress through the courts or in legislation.*? Led and 
joined by prominent members of society, and enabled by 
government officials, ordinary citizens terrorized African 
Americans to preserve a caste system that kept African 
Americans from building the same wealth and political in- 
fluence as white Americans.‘ Racial terror also continued 
the generational trauma that began during enslavement.°® 


While lynching, mob violence, and other forms of ra- 
cial terror are no longer socially acceptable, the threat 
and legacy of terror continue to haunt African American 
communities.® Such violence has found a modern form 
in extrajudicial killings of African Americans by po- 
lice and vigilantes.’ Racial terror targeted at successful 
African Americans has contributed to the present wealth 
gap between African Americans and white Americans.*® 
Today, the monitoring of polling places by white su- 
premacist groups evokes a history of violent suppression 
of Black voters.° 


This chapter chronicles the racial terror inflicted on 
African Americans, including in California, and the last- 
ing impact of racial terror. First, this chapter addresses 
the overarching purpose of racial terror as a method 
of social control. Second, this chapter will identify the 
perpetrators of racial terror, most notably the Ku Klux 
Klan (KKK), and their objective of preserving their dom- 
inance in society. This chapter pays special attention to 
the KKKk’s history and spread in California. Third, this 
chapter will discuss the various forms of racial terror, 
such as lynching, mob violence, and sexual violence. The 
chapter also identifies numerous instances of racial ter- 
ror in California. This chapter shows how racial terror 
allowed white Americans to politically, economically, 
and socially subordinate African Americans. Finally, this 
chapter will discuss the consequences of racial terror, 
such as intergenerational trauma and the racial wealth 
gap, which continue to this day. 


Ku Klux Klan members. (c. 1920) 
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II. Objectives of Racial Terror: Social, Political, 


and Economic Oppression 


The practice of racial terror began during enslavement 
and has continued ever since, developing through 
Reconstruction, Jim Crow, the 20th century, and today. 
A critical key to understanding the widespread use of 
racial terror is recognizing how its perpetrators sought 
to oppress African Americans socially, psychological- 
ly, politically, and economically in order to maintain a 
racial hierarchy. 


As the journalist Isabel Wilkerson argues, a caste system is 
a social hierarchy created by people in a community that 
separates groups of human beings based on ancestry, skin 
color, or other characteristics that cannot be changed."° 
In a caste system, one group of human beings is believed 
to be superior, while other groups are believed to be in- 


continued to enforce their dominant caste position. 


ferior and treated as less than human." In the racially 
ordered caste system of the United States, white people 
occupy this higher social position.” One pillar holding 
up the American racial caste system is the use of physical 
and psychological terror, which serves to control African 
Americans and prevent resistance." For this caste system 
to continue functioning, the rest of society, including 
government officials, only need to look the other way." 
For state and local government officials, this is a neglect 
of their duty to protect. In America, for centuries, the 
perpetrators of racial terror have rarely been held ac- 
countable for their violence, and so they have continued 
to enforce their dominant caste position.'’® 


The system of racial terror in America started during en- 
slavement, when whipping was a tool to control enslaved 
people and break their spirit.” Enslavers openly publi- 
cized their use of violence.'* When an enslaved person 
sought freedom by escaping, enslavers sometimes turned 
to torture, or invited others to kill the freedom seeker." 
White enslavers could thus use a public display of violence 
to demonstrate their power over African American en- 
slaved persons, scare enslaved persons into submission, 
and uphold the institution of enslavement.”° 


Rebellions of the enslaved were also violently suppressed.”! 
For example, white officials purportedly discovered an 


In America, for centuries, the perpetrators of racial terror have 
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extensive conspiracy of insurrection in Charleston, South 
Carolina in 1822.” The enslaved, led by the free African 
American carpenter Denmark Vesey, allegedly plotted to 
take over the city and kill all of its white residents, in- 
cluding women and children.” After the discovery of the 
alleged conspiracy, Vesey was arrested, along with dozens 
of enslaved persons.** Confessions and testimony against 
the alleged conspirators were procured in at least some 
instances by coercion and torture.” The prosecution had 
no physical evidence to support its case.”° In the end, Vesey 
and thirty-four others were executed, although no insur- 
rection ever occurred and no white person was actually 
killed.’’ Indeed, there is significant doubt as to whether 
any such insurrection plot ever existed.*® Then-governor 
of South Carolina Thomas Bennet condemned the trial as 
hasty and unreliable; his brother-in- 
law, Supreme Court Justice William 
Johnson, described the proceedings 
as perjury and “legal murder.””® 


rarely been held accountable for their violence, and so they have 


After the formal end of enslavement, 

African American Southerners be- 

gan to gain political and economic 

influence. As discussed in Chapter 2 
on Enslavement, the Reconstruction Acts of 1867 gave vot- 
ing rights to African Americans, and following the laws’ 
enactment, African American voter turnout reached 
nearly 90 percent in many jurisdictions.*° During 
Reconstruction, approximately 2,000 African American 
men held a public office, including 600 African American 
state legislators, 18 African American state executive of- 
ficials, 16 African American representatives elected to 
Congress, and two of the nation’s first African American 
senators.” Nearly 20 percent of all public officials in the 
South were African American between 1870-1876.” In 
spite of violence and other obstacles, African American 
Southerners began owning land, particularly in the 
Upper South (Delaware, Kentucky, Maryland, Missouri, 
North Carolina, Tennessee, Virginia, and Washington, 
D.C.).°? Black land ownership grew to such an extent that 
by 1910, nearly half of the Black farmers in the Upper 
South owned land.* In addition, African American liter- 
acy rates surged from approximately 20 percent in 1870 
to approximately 70 percent in 1910.* 


In 1876, partially as a result of a disputed presidential 
election, Reconstruction came to an end. In ex- 
change for Democrats not blocking the certification of 
Republican Rutherford B. Hayes as President, Hayes and 
other Republicans agreed to remove federal troops from 
key locations of political conflict in the South.* With the 
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end of Reconstruction, supporters of white supremacy 
returned to power.” They regained political, social, and 
economic control, and prevented African Americans 
from voting.** After federal troops no longer had a strong 
presence in the South, white southerners intensified the 
violent oppression of African Americans.*? As shown in 
detail below, racial terror took on 
many forms throughout American 
history: lynchings, massacres, in- 
timidation, murders, beatings, and 
police killings. Today, extrajudicial 
killings of African Americans by 
police and vigilantes represent a 
modern form of racial terror.*° 


White Americans feared that newly empowered African 
Americans would destroy the racial hierarchy.*! The Ku 
Klux Klan and other white supremacists beat, burned, 
and killed African Americans.*? Terror pervaded every 
aspect of Southern life and had a devastating effect on 
the psyche of African Americans.** The perpetrators’ 
principal goal was to use violence and intimidation to 
prevent African American people from voting, achieving 
equality,** and amassing political and economic pow- 
er.*° For example, white supremacists murdered African 
American political activists in the 1873 Colfax massacre 
and African American military members in the 1876 
Hamburg massacre.** The Supreme Court’s 1876 deci- 
sion in United States v. Cruikshank enabled such violence 
to continue by making it more difficult to prosecute.* 
According to the then-governor of Louisiana, Cruikshank 


“establish[ed] the principle that hereafter no white man 
could be punished for killing a Negro.”** 


White supremacists often targeted the greatest per- 
ceived threats to the caste system: African American 
political, economic, and social activities, and those 


According to the then-governor of Louisiana, Cruikshank 
“establish[ed] the principle that hereafter no white man could 
be punished for killing a Negro.” 


perceived to be accomplished members of the African 
American community. After the end of Reconstruction, 
government actors in the South did little to correct the 
view that African American people did not deserve hu- 
man dignity or basic legal and political rights.*® Across 
the country, white people often rejected the idea that 
African Americans were equal to white Americans,°*° and 
used violence to preserve America’s racial caste system.” 


As explained below, racial terror advanced three main 
goals: maintaining the superior social position of white 
people; destroying African American economic com- 
petition and stealing African American wealth; and 
limiting the political influence of African American 
people while advancing white supremacy through 
government offices. 


III. Perpetrators of Terror: Private Citizens, 


Government Support 


Throughout American history, from enslavement to 
the present day, private citizens and government actors 
have perpetrated and enabled racial terror. Ordinary 
people committed heinous acts of violence, while oth- 
ers did nothing, watched, or obstructed investigations. 
Meanwhile, government officials often did nothing to 
prevent or prosecute racial terror—and sometimes en- 
couraged or assisted the perpetrators.* Indeed, white 
supremacists and Ku Klux Klan members have held po- 
sitions in all levels of American government. 


Among the numerous perpetrators of racial terror, the Ku 
Klux Klan was especially prominent. The KKK is not the 
only hate group in American history, and oftentimes racial 
violence was and is committed by individuals unassociated 
with an organized group.” But because the KKK has been 
active and influential for several intervals during its long 
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history, it is centrally important to the history of racial ter- 
ror in the United States.*° Throughout its history, the Klan 
has targeted members of all racial groups, as well as Jews, 
Catholics, and others, but its origins were anti-Black.*’ 


The KKK was especially powerful during three periods. 
The first iteration of the KKK lasted from 1866 until 
1869. After several decades of dormancy, the second it- 
eration of the KKK lasted from 1915 until about 1944. The 
third version of the KKK arose in the 1950s and 1960s 
and went into decline in the 1980s. Each of these itera- 
tions will be discussed in greater detail below. 


Origins of the Ku Klux Klan 
The first iteration of the Ku Klux Klan took shape in ear- 
ly 1866, during Reconstruction, and formally disbanded 
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in 1869.°° After the Civil War ended, many white south- 
erners resented Reconstruction and its policies, which 
threatened their superiority.°® Reconstruction policies 
led to social, political, and economic gains by formerly 
enslaved people.” 


Around this time, the KKK emerged to oppose 
Reconstruction, led by former Confederate General 
Nathan Bedford Forrest and a group of Confederate 
veterans in Pulaski, Tennessee.® This first version of the 
KKK consisted of ex-Confederates 
and other white southerners, and it 
was tacitly supported by most white 


retaking control of state governments.” Once in control, 
white supremacists passed laws to take away the rights 
that African American Southerners had gained during 
Reconstruction.” It also became less necessary to wear a 
mask to commit violent crimes against African Americans, 
as public lynching became an openly accepted part of 
Southern culture and was tolerated by law enforcement.” 


State and local governments often looked the other way 
or supported the KKK. Although state governments 


deiiernciion’? Then Hetded Cox It is unknown how many Black people were killed by white 


tumes were intended to represent supremacists during Reconstruction, though it is estimated to be 


the ghosts of Confederate soldiers 


in the high thousands, if not tens of thousands. 


and evoke the history of slave pa- 

trols.®? Their hoods also allowed KKK 

members to remain anonymous as 

they spread fear and violence.“ In order to re-exert con- 
trol over the African American labor force and maintain 
white supremacy, the KKK used fear tactics and violence, 
such as robbery, rape, arson, and murder.” The KKK was 
effective at targeting its violence and intimidation tactics 
at African American voters, including hanging and beat- 
ing African American officeholders.” It is unknown how 
many African American people were killed by white su- 
premacists during Reconstruction, though it is estimated 
to be in the high thousands, if not tens of thousands. 


In the late 1860s, the KKK began to decline as it suc- 
cumbed to infighting and increased federal scrutiny. 
The federal Enforcement Acts of 1870 and 1871, in con- 
junction with federal policing, helped weaken the 
KKK.*®? When the KKK formally disbanded by the end 
of Reconstruction, the KKK had achieved its objectives, 
as white southerners were able to openly revive many 
aspects of life during enslavement.” Having effectively 
intimidated and suppressed African American voters, and 
without the presence of federal troops to protect African 
American voters, white southerners were successful in 
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“Armed crowds searching for a negro,” Chicago. (1922) 
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passed laws in response to the KKK’s violence, these laws 
were seldom locally enforced.” Sheriffs, prosecutors, 
local witnesses, and jurors were sympathetic to white 
supremacy or afraid of retaliation.” Some attacks were 
even led by local police.” Thus, few KKK members ever 
went to prison for their crimes.” And while the federal 
Enforcement Acts of the early 1870s helped lead to the 
dissolution of the KKK, the Supreme Court largely nulli- 
fied the Enforcement Acts with its 1876 decision in United 
States v. Cruikshank, which hindered federal prosecutions 
and enabled white supremacist violence.” 


Second Iteration of the Ku Klux Klan 

The second iteration of the Ku Klux Klan began in 1915, 
continued through the late 1920s and 1930s, and disband- 
ed by 1944.” After the end of Reconstruction, the KKK 
remained dormant until 1915, when the California film 
industry played a unique role in reviving the KKK. That 
year, celebrated filmmaker D.W. Griffith released The Birth 
of a Nation, which was based on Thomas Dixon’s novel The 
Clansman.®*° Made in and around Los Angeles, The Birth 
of a Nation is acknowledged both as 
one of the most pioneering and most 
racist films in cinematic history. 
President Woodrow Wilson praised 
The Birth of a Nation and showed the 
film at the White House—a federal 
government endorsement of white 
supremacy and anti-Blackness.*” 


In writing The Clansman, Dixon 
openly wished to depict the “suffer- 
ing” of white Southerners during 
Reconstruction and to advocate 
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white supremacy.* The Birth of a Nation, recognized as his- 
torically inaccurate racist propaganda, adhered closely 
to the source material’s racism.** For instance, the film 
portrayed lynching as rightful retribution against an 
African American man accused of sexually assaulting a 
white woman.* Griffith would later say that the heroic 
depiction of the KKK coming to rescue the South from 
African American advancement during Reconstruction 
“was needed to serve the purpose.”*° 


The Birth of a Nation was a nationwide blockbuster, and its 
popularity led directly to the KKK’s revival just months 
after its release.®’ During a five-year national roadshow 
of the film from 1915 to 1919, a scholar found that the 
film incited significant increases in racial violence.** The 
counties where the film was shown were five times more 
likely to have a lynching or race riot, and three times more 
likely to have a KKK chapter after the movie’s arrival.*? As 
a result of this surge in recruitment, there were four to 
five million KKK members by the mid-1920s.°° The film 
remained a KKK recruiting tool for decades.” 


Unlike the first iteration of the KKK, this version had a 
broader geographic base of support beyond the South, 
including in California.°* This second version of the 
KKK was generally considered to be less violent, as it 
focused on gaining influence through the political pro- 
cess.° In this regard, it succeeded: during the 1920s, the 
KKK’s membership included state government officials 
in Alabama, Colorado, Georgia, Indiana, Louisiana, 
Oklahoma, Oregon, and Texas.** Neither major political 
party was willing to formally repudiate the KKK out of 
fear of political repercussions.” 


Regardless of its political turn, the second iteration 
of the KKK remained violent. In the summer of 1921, 
the KKK engaged in whippings and tar-and-feather 
raids.°® According to the Southern Poverty Law Center, 
the KKK also “use[d] acid to brand the letters ‘KKK’ on 
the foreheads of [African Americans], Jews, and others” 
whom the KKK considered to be anti-American.” In 
the mid-1920s, the KKK launched a terror campaign 
including lynchings, shootings, and whippings against 
African Americans, Jews, Catholics, Mexicans, and other 
immigrant groups.** 


Having supporters and members in prominent positions of power 
allowed the KKK to act with impunity. For example, the KKK was 
able to commit lynchings in front of a public audience and leave 
bodies on display—all without intervention by law enforcement. 
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Eventually, after a series of scandals, in-fighting, anda 
change in public perception of its image, the second it- 
eration of the KKK lost credibility, and its membership 
declined in the late 1920s and 1930s.°° 


Third Iteration of the Ku Klux Klan and 
Hate Groups Today 

A third version of the Ku Klux Klan arose in the 1950s and 
1960s.’ While the KKK still exists today, it has been in de- 
cline since the late 1980s.'" This time, the KKK returned to 
its anti-Black roots to counter the social and political gains 
sought by the Civil Rights Movement.'® This version of the 
KKK was particularly violent against African Americans 
and civil rights workers in the South.’ For example, in 
1963, the KKK detonated a bomb at a Birmingham Baptist 
church that killed four African American girls and injured 
several more.'* KKK members also murdered three civil 
rights workers in Mississippi in 1964.'” As recently as 1981, 
Klansmen in Mobile, Alabama lynched African American 
19-year-old Michael Donald.!°° His mother brought a civ- 
il suit against the KKK and won a $7 
million award after one of the per- 
petrators admitted he was carrying 
out an organization-wide directive 
to harass, intimidate, and murder 
African American people.'” 


An essential part of the success of the 
KKK is that their actions and ethos 
were sanctioned by white society—a 
recurring theme in the history of racial terror.’ Rarely 
did the perpetrators face punishment, as ministers, edi- 
tors, sheriffs, police officers, judges, and elected officials 
ignored or participated in the violence.? Having sup- 
porters and members in prominent positions of power 
allowed the KKK to act with impunity." For example, the 
KKK was able to commit lynchings in front of a public 
audience and leave bodies on display—all without inter- 
vention by law enforcement." Witnesses often obstructed 
any investigation or prosecution for these acts by refusing 
to give information.'” Police not only refused to inter- 
vene, but also gave the KKK information about potential 
targets.'° Thus, where the KKK led, white society fol- 
lowed, participated, and looked on. 


While the KKK no longer enjoys the degree of sociopoliti- 
cal power it once held," contemporary white supremacist 
groups have taken up the KKK’s mantle to threaten the 
dignified existence of African Americans and others. The 
2017 white nationalist rally in Charlottesville,’ the Proud 
Boys,"® and a 2021 “White Lives Matter” rally in Orange 
County’” have variously invoked the symbols, propagan- 
da, and ideology of the KKK. 
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California 

Neither racial terror nor the Ku Klux Klan were con- 
fined to the South."*® During Reconstruction, the federal 
government did not send troops to California, as anon- 
slave state.'® This allowed white supremacy groups to 
flourish in the West.”° The western KKK complemented 


pressuring other public officials.'*' In 1922, for example, 
Democrat Thomas Lee Woolwine lost his bid for gov- 
ernor, suggesting that his fight against the KKK was a 
political liability.'** The KKK backed winning candidate 
Republican Friend Richardson—who was believed to 
have been a KKK member, and which he never denied. !** 


While the KKK declined on a na- 
tional scale in the 1930s with the 


In 1922, for example, Democrat Thomas Lee Woolwine lost his 
bid for California governor, suggesting that his fight against the 
KKK was a political liability. The KKK backed winning candidate 
Republican Friend Richardson—who was believed to have been a 
KKK member, and which he never denied. 


Great Depression, and after the 1925 
trial and conviction of the KKK’s 
then-leader, California’s KKK re- 
mained active through the 1940s 
and into the 1950s.'** As detailed 
below, the KKK had branches—and 


their southern counterparts by violently asserting white 
superiority against the perceived threat of racial outsid- 
ers.’ As the African American population in California 
was relatively small at the time, the KKK and other hate 
groups mainly terrorized Chinese communities.” 


During the second iteration of the KKK, California be- 
came a “strong Klan state” with a sizable and violent 
Klan resurgence in the 1920s.'? Shortly after the re- 
lease of The Birth of a Nation, the KKK emerged in San 
Francisco, establishing a KKK presence in California for 
the first time.”* KKK chapters in Los Angeles, Oakland, 
Fresno, Riverside, Sacramento, Anaheim, and San Jose 
soon followed.” 


The KKK’s national magazine, Imperial Night-Hawk, 
shows that California ranked llth out of all 48 states 
in terms of the number of KKK events held between 
March 1923 and November 1924.'° By hosting 89 events 
in that 20month period, California even outranked the 
old enslavement states of Mississippi, Louisiana, North 
Carolina, and Tennessee. !?’ 


California’s KKK consisted of prominent individuals 
who held positions in civil leadership and police de- 
partments.'”* Its members were largely middle-class, 
educated Protestants who, in socioeconomic terms, 
were not much different from their neighbors.'’”° These 
KKK members registered to vote (in higher percentages 
than non-members), joined civic organizations like the 
Chamber of Commerce and rotary club, and sought po- 
litical power by running for elected office or supporting 
candidates who sympathized with the KKK.'° 


The California KKK exerted significant political influ- 
ence in the 1920s, winning seats on city councils, gaining 
control of the press and airwaves in some towns, and 


spread terror—throughout the state, 
and exercised significant power in 
local governments. 


The Ku Klux Klan in Southern California. 
Los Angeles was the epicenter of Ku Klux Klan activity in 
California.'° Prominent and numerous city government 
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About fifty members of the Ku Klux Klan held a cross burning ceremony on a small ranch outside 
of Sacramento. Gun-toting guards wearing Klan outfits and helmets surrounded the ranch, while 
members made speeches and paraded around the burning cross. (May 3, 1980) 
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officials were KKK members or had KKK ties, including 
the mayor, district attorneys, and police officers.'*° Due to 
aggressive recruitment efforts beginning in 1921, several 
KKK branches formed in Los Angeles.'?” KKK chapters 
also formed in the nearby communities of Santa Monica, 
Huntington Park, Redondo Beach, Hermosa Beach, Long 
Beach, Glendale, San Pedro, and Anaheim."® 


By the 1920s, the Los Angeles Police Department (LAPD) was 
“a den of corruption” that was infiltrated with KKK mem- 
bers who practiced retaliatory policing in the city’s African 
American neighborhoods." “In speaking to the police, you 
are frequently talking to the Klan,” warned the Eagle, an 
African American Los Angeles newspaper.'*° Los Angeles 
Deputy Sheriff Nathan Baker regularly recruited KKK 
members to the Los Angeles Police Department (LAPD) 
and was thought to be a member of the KKK himself.” 


On April 22, 1922, more than 100 armed and hooded 
Klansmen broke into the Inglewood home of Spanish 
immigrants.'* The Klansmen forced the couple’s two 
teenage daughters to disrobe and ransacked the house. "** 
The Klansmen then brutally beat, bound, and gagged 
the father and his brother, dragged them to a car, and 
dumped them six miles away."“* Thirty-seven Klansmen 
were indicted for the Inglewood raid, but in a trial that 
the National Association for the Advancement of Colored 
People (NAACP) called a “farce,” all were acquitted.'° 


The raid prompted an investigation by the District 
Attorney, who obtained membership lists revealing that 
the KKK had infiltrated all levels of state and local govern- 
ment." There were 3,000 KKK members in Los Angeles 
County, over 1,000 in the city limits, and three KKK mem- 
bers on the District Attorney’s own staff.’7_ LAPD Chief 
Louis D. Oaks and County Sheriff William I. Traeger were 
also identified as members."* Law enforcement from 
nearly every city in California appeared on the list, in- 
cluding 25 San Francisco police officers."° 


Even after the Inglewood raid exposed the breadth of 
KKK membership, and after the Legislature passed an 
anti-KKK bill, the KKK still proceeded to hold nine events 
in Los Angeles between March 1923 
and April 1924.'° The raid and its 
aftermath inspired KKK members 


In December 1939, the KKK ceremoniously marched 
through downtown Los Angeles burning crosses in full 
view of thousands of people.’ 


Beyond Los Angeles, the KKK was active throughout 
Southern California, including in Orange County, 
Riverside, and San Diego.'® 


KLANSMEN IN THE TOWN OF BREA 1924-1936 
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5 of the first 8 mayors 


In Anaheim, by 1923, the KKK had almost 900 mem- 
bers,'°® out of a total city population of about 6,000.'*” 
Its members generally held more prestigious jobs than 
the rest of the white population and were politically and 
civically active.’** The Anaheim KKK burned crosses and 
held rallies drawing thousands of people.'®* One such 
event, an initiation in July 1924, attracted 20,000 peo- 
ple and included a parade of Klansmen with a marching 
band, airplanes, and fireworks.’ By spring 1924, the 
KKK dominated the Anaheim city council, which had 
initiated a program to replace non-KKK city employees 
with its own members. Their plan succeeded: ten new 
policemen, out of 15, were members of the KKK.!* 


In Brea, five of the town’s first eight mayors were 
Klansmen, as were six of the 10 councilmen who sat on 


and caused the KKK to redouble its In the 1920s, Los Angeles Deputy Sheriff Nathan Baker regularly 
efforts.'*' In 1929, KKK supporters 
helped elect John C. Porter, who 
had a past with the KKK, as mayor 
of Los Angeles.'* And in the 1930s, 
even after enthusiasm for the KKK 
began to subside, the KKK still remained active in Los 
Angeles and the surrounding community, with rallies 
attended by thousands of people and cross-burnings.'°* 


recruited KKK members to the Los Angeles Police Department and 
was thought to be a member of the KKK himself. 


the board of trustees, half of the city’s treasurers, half of 
the city’s engineers, half of its city clerks, half of its city 
marshals, and two-thirds of its fire chiefs between 1924 
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and 1936.'° And in Fullerton, from 1918 to 1930, seven 
of 18 city councilmen were Klansmen.!® 


The Riverside KKK were successful recruiters, claiming 
over 2,000 members in the 1920s.'** In Riverside, the 
KKK held mass events that attracted 
thousands of people and includ- 
ed parades with marching bands, 


Kern County were associated with the KKK, includ- 
ing the deputy sheriff, the police chief, the Board of 
Supervisors chair, and a former assistant district attor- 
ney.'”? Although the KKK’s influence started to decline 
in the 1930s,'8° white supremacist culture persisted in 


fipate,.and KICK members in full During the 2000s in the California Central Valley, members of 


regalia.’© The Riverside KKK pri- 
oritized policing interracial contact, 


the white supremacist group the Peckerwoods were involved 
in multiple violent attacks against Black, Hispanic, and Asian 


which meant monitoring African 
American residents’ activities.'°° For 
example, the KKK was preoccupied 
with the City’s 1922 settlement with 
the NAACP to desegregate a white-only pool.’ In re- 
sponse, they targeted African American swimmers with 
humiliation and violence.’ The Riverside KKK gained 
political influence, and in 1927, helped elect a mayor, 
Edward M. Deighton, who openly boasted about his sup- 
port from the KKK.’ In the 1930s, Riverside Sheriff Carl 
Rayburn openly sympathized with the KKK, and “KIGY,.” 
meaning “Klan I Greet You,” was painted on streets and 
sidewalks throughout the county.'”° The KKK’s member- 
ship in Riverside decreased in the 1930s, but they still 
made appearances and burned crosses." 


The San Diego KKK, in the 1920s and 1930s, focused on 
using violence and other intimidating tactics to “chasle] 
the wetbacks across the border.”!’” The KKK in the 1930s 
also merged with other racist and fascist groups, such as 
the Silver Shirts League, that were focused on attacking 
African Americans, Latino Americans, and Jews.!” 


The Ku Klux Klan in the Central Valley 

The Ku Klux Klan had an active presence in Fresno and 
Kern County.' As of 1922, a local Fresno newspaper re- 
ported over 240 alleged Klansmen in Fresno County, and 
the KKK held public events and parades with as many 
as 600 attendees during the early to mid-1920s.'” The 
investigation in the aftermath of the Inglewood raid 
also revealed that a number of Fresno officials were 
KKK members.’” 


In the early 1920s, the KKK actively recruited in Kern 
County and developed what was considered the most 
violent KKK chapter in California.'” In Kern County, in 
1922 alone, there were over 100 cases of KKK violence, 
which included extrajudicial beatings, kidnappings, 
and tar-and-feathering.'” In 1922, a local newspa- 
per reported that several high-ranking officials in 
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American residents that involved the use of racial slurs. 


Kern County in the decades that followed." As recent- 
ly as the 1960s, a sign across the Kern River between 
Oildale and Bakersfield read “Nigger, Don’t Let the 
Sun Set on You in Oildale.”'** There were also uncon- 
firmed reports that a similar sign was spray painted 
on the same bridge as recently as the late 1990s.'*° In 
1981, three KKK members were arrested for burn- 
ing a cross on the front lawn of an African American 
family in the Kern County town of Boron, and KKK 
rallies were reported as recently as 1987.'** In the early 
1990s, African American motorists were attacked on 
the streets of Oildale by whites hurling racial slurs 
and epithets.!*° In the 2000s, members of the white 
supremacist group the Peckerwoods were involved 
in multiple violent attacks against African American, 
Hispanic, and Asian American residents that involved 
the use of racial slurs.!*° 


The Ku Klux Klan in Northern California and 
the Bay Area. 

The Ku Klux Klan established a presence in the Bay Area 
during the 1920s.'*’ By 1922, there were KKK chapters 
in San Francisco, Oakland, and San Jose.'** In addition 
to burning crosses, KKK chapters in the Bay Area held 
rallies, initiation events, and public parades, which were 
attended by thousands.’ In Oakland, the politically ac- 
tive KKK took control of the city government to create 
policy that would limit African American home owner- 
ship, including by embracing restrictive covenants.!*° 
Between 1921 and 1924, the Oakland KKK grew to at least 
2,000, and the chapter enjoyed political success well into 
the 1920s, winning an election for county sheriff in 1926 
and city commissioner in 1927." The Oakland KKK also 
operated as a vigilante group, accompanying federal 
agents on prohibition raids.'** 
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IV. Forms of Racial Terror: Violent Tools of Social Control 


Racial terror has taken many forms throughout its long 
history. Although the primary component of racial ter- 
ror is physical violence, perpetrators of racial terror have 
also destroyed and repossessed African American prop- 
erty. And given the public nature of racial terror, overt 
action has often been unnecessary. Threats and intim- 
idation have often successfully kept African Americans 
from voting, living in certain neighborhoods, and ex- 
ercising other civil rights. As one scholar has argued, 
“fear of physical death not only hinders the possibility 
of freedom, but also limits productive and meaningful 
living.... [A]s [the oppressed] submit to oppression and 
preserve biological life, they invariably suffer a degree 
of psychological and social death.”!? 


From Reconstruction onward, racial terror undermined 
African Americans’ legal rights, with lasting social re- 
percussions. By attacking African Americans who were 
never found guilty in a court of law, racial terror pop- 
ularized the idea that African American people bear a 
presumption of guilt—contrary to the presumption of 
innocence, which the Supreme Court has described as 
“foundation|[al]” to “our criminal law.”'** Many white 
lynch mobs killed African American criminal suspects 
who were later found to be innocent.'*® Some African 
American men were even lynched after a jury found 
them innocent of their alleged offense.!°° White people 
justified racial terror as a mode of self-defense against 
African Americans, as a tactic to deter future perpetra- 
tors, regardless of whether a crime had actually been 
committed.'” This history of racial terror reinforced a 
view that African Americans were dangerous criminals 
who posed a threat to white society.'%° 


Lynching 

Key Features of Lynching 

The most gruesomely iconic form of racial terror was 
lynching: violent and public acts of torture, which 
were largely tolerated by officials at all levels of govern- 
ment.'* Such violence traumatized African American 
people throughout the country, although it most fre- 
quently occurred in the South.” Although lynchings 
were carried out against individual victims, the practice 
of lynching was ultimately aimed at the entire African 
American community.” Indeed, historians have de- 
scribed the trauma of lynching as a “contagion” that 
has a “multiplier effect” across families, communities, 
and generations.*° Much like Jim Crow laws and ra- 
cial segregation, lynching was primarily a method of 
enforcing the political, economic, and cultural exploita- 
tion of African Americans.*” For instance, after Booker 
T. Washington visited the White House to meet with 
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President Theodore Roosevelt, South Carolina Senator 
Benjamin Tillman remarked, “now that Roosevelt has 
eaten with that nigger Washington, we shall have to kill 
a thousand niggers to get them back to their places.””™ 


Lynching was often carried out as a public spectacle. It did 
not simply involve hanging; rather, public lynching often 
featured the prolonged torture, mutilation, dismem- 
berment, and/or burning of the victim.” These events 
attracted large crowds of white people, often numbering 
in the thousands, which included elected officials, prom- 
inent citizens, and entire families, including children.?° 
Children were given front-row views of the victim, im- 
printing upon their minds for the rest of their life the 
concept that African American people do not deserve hu- 
man dignity.” The white press justified and promoted 
these carnival-like events, while vendors sold food, and 
printers produced postcards featuring photographs of 
the lynching and corpse.”°* Spectators would fight over 
fingers, ears, toes, sexual organs, and other body parts as 
souvenirs.” The physical objects associated with a lynch- 
ing were prized mementos for the crowd.” 
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Large crowd looking at the burned body of Jesse Washington, 18 year-old African American, 
lynched in Waco, Texas. (May 15, 1916) 


The publicity of lynchings not only terrorized African 
Americans, but also allowed white communities to eco- 
nomically and politically benefit. The terror of being 
lynched prevented African Americans from achieving 
political power, and preserved them as a compliant, in- 
timidated workforce." This, in turn, largely maintained 
the Southern economy as it was during enslavement.”” 
And while lynching was overwhelmingly (though not 
exclusively) a Southern phenomenon,”" its effects 
were felt throughout the United States—just as white 
supremacists intended to victimize and oppress all 
African Americans.*!* 


Chapter 3 —{3— Racial Terror 


Lynchings to Maintain White Supremacy 

Lynchings were based on a broad range of perceived vi- 
olations of the racial caste system. Hundreds of African 
American people were lynched after being accused of 
murder or rape, though almost none were legally convict- 
ed of their alleged crimes.” Regardless, lynching is never 
an acceptable form of punishment. Many lynchings were 
based on weak or contrived evidence.” For example, white 
men perpetuated the myth of the “unbridled, brutish, 
black rapist” to justify lynching African American men for 


Apart from responding to specific accusations, lynchings 
were used to drive African American residents from a 
community. For example, after a 1912 lynching in Forsyth 
County, Georgia, white vigilantes distributed leaflets 
demanding that all African American people leave the 
county or suffer deadly consequences.””‘ As a result, the 
African American population dropped from 1,100 to 30 in 
eight years.*”° And in 1918, in Unicoi County, Tennessee, 
after lynching an African American man, a group of white 
men rounded up 60 African American residents—includ- 

ing children—and forced them to 

watch the corpse burn.””° The white 

people told the African American 


Judges contributed to these outcomes by presiding over a people in the town to leave the coun- 


process that systematically excluded African Americans from ty within 24 hours.”2” 


juries, mistreated Black witnesses, and held trials in jurisdictions 
Lynchings also united white 


with a racist bias. Americans of all socioeconomic lev- 


allegedly sexually assaulting white women.”” The lynchings 
of African American men accused of rape or sexual assault 
often involved castration, which underscored how white 
men felt threatened by African American men and used 
lynching to attack African American manhood.”® 


Many lynchings were based on much more minor 
accusations. According to the Tuskegee Institute, ap- 
proximately 30 percent of lynching victims were accused 
of nonviolent “offenses.””!° Some victims were lynched 
only for minor social transgressions, or for demanding 
basic rights and fair treatment. African American vic- 
tims were lynched for referring to a white police officer 
by name, associating with white women, accidentally 
bumping into a white woman, “passing” as white, speak- 
ing out about racial equality, testifying on behalf of an 
African American defendant, and refusing to take off 
an Army uniform after returning from World War I.””° 


African Americans were also lynched for asserting their 
labor rights and economic rights. For example, in 1918, 
an African American man in Earle, Arkansas refused to 
work on a white-owned farm without pay.” In response, 
the white citizens of the city cut him into pieces with 
butcher knives and hung his remains from a tree.*”” 
In numerous instances, African Americans were also 
lynched after disputes over wages or debts: in such dis- 
putes, if a white person became violent and an African 
American person reacted in self-defense, the African 
American person was often lynched for murder or as- 
sault.*? By killing African Americans for seeking fair 
treatment or for trivial social disputes, white Americans 
continued to assert the total control they had held over 
African American lives during slavery. 
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els. The public violence of lynchings 

portrayed the white population as 
strongly allied against the perceived threat of African 
Americans.”** White mobs asserted their racial superiority 
by publicly torturing and killing African American vic- 
tims.”° Through the Jim Crow period, white Americans 
experienced divisions along political, economic, and so- 
cial lines.”° Although poor white Americans may have 
lived in conditions more similar to those of poor African 
Americans, lynching helped prevent interracial class- 
based alliances by unifying white Americans around a 
core purpose and identity.”*! 


Complicit Government Officials 

Government actors, including police officers, prosecutors, 
judges, and elected officials, tacitly approved of or assisted 
in lynchings.”** Law enforcement officers released African 
American people who had been incarcerated to mobs, 
placed African American prisoners in areas where lynch 
mobs were known to gather, joined mobs to find African 
Americans, and assisted with lynchings.”*? Prosecutors 
and law enforcement regularly failed to identify and 


Americans Lynched After 1900 


1% 


Only 1% of lynching perpetrators convicted 
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try lynchers for their crimes.*** Only one percent of all 
lynchings after 1900 resulted in a conviction.’® Judges 
contributed to these outcomes by presiding over a process 
that systematically excluded African 
Americans from juries, mistreated 
African American witnesses, and held 


research, advocacy, and public policy purposes.” Other 
researchers and activists have followed Wells’ lead, but 
there is disagreement on figures among those who study 


dials inifusnisdictions witharackt bi Equal Justice Initiative estimates 6,500 lynchings nationwide 


as.”*° Local coroners and coroners’ 
juries refused to indict lynchers and 


between 1865 and 1950, although any count is an underestimate 
because of gaps in the evidence like inadequate reporting at the 


made impossible conclusions—such 
as ruling a death was a suicide after an 
African American farmer was found 
riddled with bullets.”*” 


Throughout the South, state and local politicians 
protected the perpetrators of violent acts instead of pro- 
tecting African American Southerners from extrajudicial 
violence.*** Some governors, rather than condemn lynch- 
ings, made statements that focused on the accused crime 
of the lynched African American person—suggesting that 
the lynching was justified—and in other cases, affirma- 
tively supported the lynching.””° And government officials 
outside the South did little to stop the campaign of wide- 


time, lack of documentation, and cover-ups. 


racial terror. Researchers use different criteria of what 
counts as a lynching, and perpetrators hide their crimes— 
to list just two reasons that there is no definitive number 
of African American lynching victims.*** By any measure, 
however, lynching occurred in every region of the United 
States, with victims of all races and genders.”” And despite 
disagreement over exact numbers, there is a consensus 
that between the Civil War and World War II, thousands 
of African Americans were lynched in the United States 
and were the primary targets of lynch mobs.*“* The non- 

profit organization Equal Justice 

Initiative, for example, counts nearly 

6,500 lynchings nationwide between 


While there is no conclusive evidence proving that the death 1865 and 1950.8 Any count of lynch- 


ings, however, will fall short of the 
true number, as a result of inade- 
quate reporting at the time, lack of 
documentation, cover-ups by perpe- 
trators and local officials, and other 
gaps in the evidence.” 


penalty replaced lynching in the South, data shows that executions 
increased as lynchings declined. Indeed, Southerners themselves 
referred to these executions as “legal lynchings,” and Southern 
leaders argued that African Americans could be intimidated and 
controlled just as effectively with the death penalty. 


spread lynching.”*° National leaders, for their part, failed 
to pass even one of more than 100 anti-lynching bills that 
were proposed in Congress between 1852 and 1951.” 


The public was also complicit. Studies show that 
thousands of white people, at all levels of class and ed- 
ucational status, participated directly in lynch mobs. 
Many more participated as spectators, and millions did 
nothing.*” Participants, meanwhile, were protected bya 
code of silence.*** Because witnesses refused to cooper- 
ate with law enforcement, criminal investigations were 
thwarted, and the perpetrators of lynchings were able 
to avoid accountability.” 


The Prevalence of Lynching over Time 

Despite numerous efforts, it is impossible to know how 
many African American people were killed by lynching. 
In the late 19th century, Ida B. Wells started the Red Record 
Efforts to identify incidents of extreme racial violence for 
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In the 1890s, when the frequency 

of lynchings peaked, an average of 
104 African American people were estimated to have 
been killed each year by lynch mobs.” Then, as African 
American Southerners moved north and west, lynching 
rates steadily declined during the 1930s, 1940s, and 1950s, 
and lynchings eventually became extraordinary events.”°” 
Thus, when 15-year-old Emmett Till was lynched in 1954 
for allegedly whistling at a white woman,” and when a 
white mob abducted Mack Charles Parker from his jail cell 
and lynched him in 1959,** the killings provoked national 
public outrage.**° However, the decline in lynchings did 
not correspond with an end to the racial caste system that 
led to lynchings in the first place.*°° Rather, the decline 
can be attributed to strict segregation laws, tactics of dis- 
enfranchisement, and the surge of the death penalty.”*” 


Beginning in the early 1900s, white Southerners began to 
fear that the barbaric imagery of lynching would harm 
the Southern economy.” The death penalty offered a 
more respectable form of violence and the appearance 
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of the rule of law.”°° As early as the 1930s, lynchings were 
often avoided when government actors made clear that 
the accused would receive a swift judicial conviction 
and execution.**° While there is no conclusive evidence 
proving that the death penalty replaced lynching in the 
South, data shows that executions increased as lynchings 
declined.” Indeed, Southerners themselves referred to 
these executions as “legal lynchings,” and Southern lead- 
ers argued that African Americans could be intimidated 
and controlled just as effectively with the death penalty.” 
And “legal lynchings,” like actual lynchings, dispropor- 
tionately victimized African Americans.” From the 1890s 
to the 1950s, between 53 and 81 per- 
cent of lynchings and executions 
were of African Americans, although 
African Americans represented ap- 
proximately only 10 percent of the 
entire U.S. population.** 


By 1915, court-ordered executions 
outpaced lynchings in the former 
slave states for the first time, and 
by the 1930s, two-thirds of those executed were African 
American—a trend that would continue.*® While African 
American people were executed for allegedly killing white 
people, the reverse was not true. As lynchings declined 
from 1930 to 1970, there was a sharp increase in the num- 
ber of African Americans who were executed for rape, 
but there is no evidence that a white person was execut- 
ed for raping an African American woman.” According 
to one study, out of more than 11,000 executions in the 
United States, only two white men were executed for 
killing an African American person.” Another study of 
approximately 15,000 executions, from colonial times 
to the 1990s, found that white people were executed for 
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Postcard depicting the lynching of Lige Daniels, Center, TX. A mob of over 1,000 men stormed the 
county jail and took the young man who was both charged with and confessed to the murder of 
a local farmer's wife. (1920) 
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killing African American people in only 29 cases—and in 
most of those cases, the defendants had also killed white 
people.*® These trends in executions reinforce a central 
theme of lynching: that the lives of African American peo- 
ple were worth less than those of white people.”©° 


Mob Violence 

Whereas lynching involves group action against a person 
as a response to that person’s alleged wrongdoing, mob 
violence involves assaults by civilians of one ethnic group 
on members of another ethnic group on the basis of their 


A study of approximately 15,000 executions, from colonial times 
to the 1990s, found that white people were executed for killing 
Black people in only 29 cases—and in most of those cases, the 
defendants had also killed white people. 


ethnicity.’” These tactics were often used together against 
the African American community.*” Lynchings were 
sometimes followed by mob violence, with white mobs 
burning Black homes, devastating African American 
neighborhoods, and forcing African American residents 
to relocate.’” Mob violence was motivated by the same 
objectives as lynchings, including extinguishing African 
Americans’ political influence and economic gains, and 
maintaining social control over African Americans.”” 


The racial hierarchy benefited from mob violence. Mob 
violence was a ritual that built a sense of community 
among white people and helped the South to sustain a 
cohesive culture of white supremacy and enforce legal 
segregation.”” (As discussed above, mass participation 
was a typical element of lynchings, which drew upwards 
of thousands of spectators.””) But mass violence was 
not strictly a Southern phenomenon. White mob vio- 
lence occurred in several Northern states prior to 1865, 
including New York, Pennsylvania, and Ohio.’” These 
Northern white mobs, which numbered in the hundreds 
or thousands, attacked and killed African American peo- 
ple and set fire to African American properties.*” The 
violence was often accompanied by inaction or inade- 
quate response by law enforcement.’’ Virtually none of 
the perpetrators were prosecuted or convicted; those 
that were, received extremely lenient punishments.’” 


‘When white Americans felt African Americans threatened 
their superiority, mob violence sometimes escalated into 
massacres, destroying cohesive African American com- 
munities and the prosperity that they built.”*° Historically, 
these attacks have often been called “riots” or “race riots,” 
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but these terms obscure the nature of this violence. 
Throughout Reconstruction, segregation, and the civil 
rights era, so-called riots were actually massacres. In these 
attacks, white mobs proactively killed African Americans 
and destroyed African American property, though the 
African American victims were often blamed for inciting 
the violence in the immediate aftermath.”* This pattern 
of violence has evolved and continued through the 20th 
and 21st centuries, as is discussed in greater detail in 
Chapter 11 An Unjust Legal System. 


Massacres inflicted tremendous damage upon African 
American lives and property.”* It is estimated that over 
100 such massacres occurred between the end of the 
Civil War and the 1940s.”8? Among several notable exam- 
ples,”** the 1921 Tulsa Race Massacre 
is especially prominent. In Tulsa, 
Oklahoma, in 1921, an African 
American man was arrested for al- 
legedly assaulting a white woman.?*° 
In response, a white mob looted, 
burned homes and businesses, and 
murdered at least 300 Black people 
in Greenwood, a prosperous Black 
neighborhood known as “Black 
Wall Street.””8° Over the course of 24 
hours on May 3] and June 1, the mob 
destroyed 35 square blocks, more 
than 1,200 Black-owned homes, over 
60 businesses, a hospital, a public li- 
brary, and a dozen African American 
churches.**” Thousands of African 
American Tulsans were left homeless 
and placed in internment camps.*** 
Lawyer and reparations advocate 
Eric J. Miller has testified that, in 
addition to death and destruction, 
the massacre inflicted catastrophic 
mental and emotional trauma upon 
the African American survivors and their descendants.”*° 
The destruction remained over generations as the city, 
state, and chamber of commerce worked to prevent 
rebuilding and turned away funding that could have 
benefited Greenwood.’ 


The Tulsa Race Massacre Commission confirmed that 
Tulsa officials not only did nothing to prevent the 
massacre, but also participated in the violence and 
provided firearms and ammunition to the mob.?*! 
Indeed, the city and county police deputized hun- 
dreds of white people to participate in the massacre, 
and the Oklahoma National Guard joined the massacre 
as well.”*? The Commission’s report confirmed that no 
one prosecuted or punished any of the perpetrators for 
the violent acts that occurred, despite overwhelming 
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evidence of their guilt.* Instead, the all-white grand 
jury falsely blamed African American people for the 
massacre.” As stated in the grand jury report: “There 
was no mob spirit among the whites, no talk of lynching 
and no arms. The assembly was quiet until the arrival 
of the armed Negros, which precipitated and was the 
direct cause of the entire affair.”*® 


This example also highlights the role of the government, 
at all levels, in mob violence, just as government had 
once enforced the legal regime of slavery. By looking the 
other way, declining to prosecute mob members, or by 
actively fomenting and assisting mob violence, govern- 
ment officials enabled violent white mobs to devastate 
African American communities. 
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Photograph shows destroyed houses and billowing smoke during the Tulsa Race Massacre, when a white mob attacked the 
predominantly African American Greenwood neighborhood of Tulsa, Oklahoma. (1921) 


Torture 

Southern lynchings often included torture of the victim 
before death, in addition to burning, mutilation, and 
decapitation after death.’ The torture preceding public 
killings usually lasted hours, and could involve shoving 
a hot poker iron down the victim's throat and pressing it 
against their body; gouging out eyes; castration; cutting 
off hands and feet; tearing into the flesh with a large 
corkscrew; and burning the victim alive.*” As historian 
Leon F. Litwack explains: “The story of a lynching... 
is the story of slow, methodical, sadistic, often highly 
inventive forms of torture and mutilation.”*%* 


Torture was thus another method with which white 
people sought to punish African American people for 
stepping beyond their relegated social roles.?°° Victims 
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were Often tortured even if they were not convicted of 
any crime, such as when two brothers in Paris, Texas were 
tortured for trying to escape abusive work conditions.*” 


Like slave patrols, police violence during Jim Crow was intended to 
intimidate Black communities and subordinate African Americans 
within the segregated social order. 


As lynching became less common, so too did the accom- 
panying torture. But just as lynching was replaced with 
the “legal lynching” of state executions, the police used 
torture to extract confessions from African American 
suspects.°” The police objective was to quickly convict 
the suspects.* Thus, even facing the death penalty, 
African American suspects were frequently denied a fair 
and impartial trial.° 


For example, in 1938, Dave Canty, an African American 
man, was arrested for killing a white woman and wound- 
ing another in the course of a robbery in Montgomery, 
Alabama.*™% After hours of police questioning, Canty 
signed a written confession, admitting responsibility for 
the attack.°° At trial, however, Canty testified from the 
witness stand that the police had forced him to confess 
by torturing him.*” He gave detailed information about 
the torture and his torturers, and he showed his wounds 
and scars to the jury.®”’ Police officers and prison staff, 
however, denied Canty’s account of his torture, and at 
the conclusion of his three-day tri- 
al, Canty was sentenced to death.°°8 
After a new trial reduced his sen- 
tence to life in prison, Canty died in 
the same prison in which he claimed 
to have been tortured.°” 


Unlike lynching, this form of torture 
was not public.*"° In fact, hiding it 
was critical to supporting a racist 
system.*” It was difficult for victims 
and advocates to realize the prev- 
alence of torture, and denials and 
secrecy made it more difficult to 
fight the practice.*” When torture 
was reported and individuals tried 
to bring charges, allegations and ev- 
idence were ignored and invalidated 
by white judges, prosecutors, and 
other officials.*’ While this practice 
occurred throughout the country, 
it was especially prevalent in large 
cities like Chicago and New York 
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City, as well as the American South.* There were very 
rarely any consequences for violence used by police in 
coercing confessions.* Police officers often denied the 
use of such violence, while claiming 
that regulating police work would 
lead to an increase in crime.*"° Thus, 
the decline of lynching and public 
torture was not a sign of enlighten- 
ment.*” Rather, lynching and torture 
developed into more modern forms 
of racial violence—namely, swift ex- 
ecutions and coerced confessions.*"* 
Evidence suggests that police continue to coerce confes- 
sions from suspects, including Black suspects, leading 
to wrongful convictions and years of undeserved jail 
time.*! From the early 1970s to the early 1990s, for ex- 
ample, then-Chicago Police Commander Jon Burge led 
officers in torturing over 125 suspects into confessing to 
crimes, most of whom were African American, and many 
of whom have said their confessions were false.*”° Burge 
was convicted for lying under oath about the torture.*”! 


Police Killings and Vigilantism 
State-sanctioned violence against African Americans 
continues today in the form of extrajudicial violence by 
police officers and vigilantes. 


Police Violence as a Modern Form of Lynching 

Throughout American history, including the present day, 
the police have held the power to strip African American 
people of their rights and lives for any reason—or for no 
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Print shows a scene during a riot between Irish American and African American railroad workers employed by the Easton and Amboy 
Railroad to build the Musconetcong Tunnel, in which Denis Powell, an African American man, is beaten to death by a mob of white 
men, during the Pattenburg Massacre, Pattenburg, New Jersey. (1872) 
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reason at all. Police violence is a leading cause of death for 
African American people in America.*” Today’s extraju- 
dicial killings have historical roots in the social control of 
slave patrols,**? the lynchings of the late 1800s and ear- 
ly 1900s, and police violence against African American 
Southerners during legal segregation.*™ Slave patrols, 
which began in the early 1700s, were made up of white 
volunteers.°*” Patrollers were empowered to forcibly 
discipline enslaved persons, crush potential uprisings, 
and return enslaved persons who had escaped to their 
enslavers.**® Like slave patrols, police violence during 
Jim Crow was intended to intimidate African American 
communities and subordinate African Americans within 
the segregated social order.*”’ 


From the end of the Civil War through the early 20th 
century, racialized policing was often tailored to local con- 
cerns.°*”8 In urban areas, in response 
to growing economic competition 
between white workers and African 


taken against African American people, even when 
they have not committed any offense.**° The Southern 
Poverty Law Center has compiled a list of African 
Americans (and white activists) killed during the 
Civil Rights Movement.*’ More recent examples of 
this violence are the killings of Trayvon Martin and 
Ahmaud Arbery. In 2012, George Zimmerman shot and 
killed the unarmed, 17-year-old Trayvon Martin, who 
Zimmerman described as a “suspicious person” in his 
neighborhood.* After Zimmerman was acquitted for 
the shooting, in the tradition of lynching, he auctioned 
his gun as a souvenir.*** 


In 2020, while Anmaud Arbery was out for a jog, he was 
chased, attacked, and killed by three white men who 
claimed he resembled a suspect in local break-ins (al- 
though no police reports were filed about the alleged 


: : a Moreover, the United Nations found that federal, state, and 
American workers moving to cities, 


the police targeted African American 
residents with curfews, high incar- 


county regulations on use of force and firearms do not comport 
with international standards, which makes it more likely that 


ceration rates, and violence—often 
deadly violence.*”® In rural areas, 
sheriffs and deputy sheriffs enjoyed 
essentially unchecked power from 
their white constituents.*”° As a result, the police violently 
enforced the racist social order against African American 
citizens, even for seemingly minor transgressions.**! 


As recognized by the United Nations Working Group of 
Experts on People of African Descent, “contemporary 
police killings and the trauma that they create are rem- 
iniscent of the past racial terror of lynching.”*** Recent 
incidents of police violence demonstrate this connec- 
tion. The British Broadcasting Company has collected a 
list of recent high-profile killings of African Americans 
by police, *** highlighting just a fraction of the more than 
1,500 African Americans killed by police since 2015.34 In 
2016, after a Minneapolis police officer killed Philando 
Castile during a traffic stop,**® Castile’s sister said, “It’s 
just like we’re animals. It’s basically modern-day lynch- 
ing that we’re seeing going on, except we’re not getting 
hung by a tree anymore—we’re getting killed on cam- 
era.”*°° Similarly, in 2020, George Floyd was stopped 
for allegedly using a counterfeit $20 bill, which could 
have been handled with a ticket.**” Instead, Floyd was 
killed by an officer kneeling on his neck for nine minutes 
and 29 seconds.*** Historian Arica Coleman described 
Floyd’s death as “a modern-day lynching.” °°? 


Vigilantism Continues Today 
In addition to extrajudicial police violence, our coun- 
try’s history of lynching is reflected in the vigilantism 
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extrajudicial violence against Black individuals will continue. 


break-ins). Arbery was unarmed, and as he lay dying on 
the ground, one of the white men called him a “fucking 
nigger.”*** Arbery’s family called the killing a lynching.*“° 
The three men attempted to use a citizen’s arrest pro- 
vision added into the Georgia Code of 1863.**° The men 
argued that the 1863 provision allowed them to arrest 
another person if a crime was committed “within his 
immediate knowledge.”**’ The Georgia Code was drafted 
in part by Thomas R.R. Cobb, a legal scholar who claimed 
that an African American mother “suffers little” when 
her children are stolen from her, since she lacked ma- 
ternal feelings.*** Cobb helped write principles of white 
supremacy into Georgia law, including a provision that 
presumed African Americans were enslaved people 
unless proven otherwise.*° The citizen’s arrest provi- 
sion was significantly weakened in 2021 in the wake of 
Arbery’s murder.*° 


As with lynchings, a lack of accountability appears to 
exist for police violence and vigilantism. The Guardian 
reports that out of 1,136 killings registered in 2015, only 
18 law enforcement officers were charged with crimes.**! 
Moreover, the United Nations found that federal, state, 
and county regulations on use of force and firearms do 
not comport with international standards, which makes 
it more likely that extrajudicial violence against African 
American individuals will continue.*°” 
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Sexual Violence and Eugenics 

As further discussed in Chapter 12, Mental and Physical 
Harm and Neglect, the African American female body has 
been brutally and routinely compromised in the absence 
of legal protection. African American women faced forced 
procreation during enslavement, while after enslavement, 
African American women were forcibly sterilized.*°? As 
with other forms of racial terror, sexual violence served the 
social, economic, and political goals of white supremacy. 


As discussed in Chapter 2 Enslavement, enslavers used 
sexual violence and the threat of sexual violence as a way 
to control enslaved African American people. Enslavers 
also used sexual violence and forced procreation to grow 
their fortunes. 


While the end of enslavement as an institution may have 
removed an economic incentive for sexual violence, 
African American women have continued to suffer from 
the violence that arises from stereotypes projected upon 
them. During the Jim Crow era, white men used rape and 
threats of rape to oppress African Americans, and particu- 
larly African American women.** Throughout their daily 
routines, African American women and girls faced the 
threat of sexual violence by white men.** Rapes during 
Jim Crow were intended to maintain white domination 
and for white men’s sexual gratification.*° Some rapes 
also took place during other instances of racial violence, 
such as attacks to steal African American land and destroy 
African American property.*” White men were rarely 
punished for committing sexual violence against African 
American women and girls, while African Americans fre- 
quently faced retaliation for reporting such attacks.*°* 


As discussed in Chapter 11 An Unjust Legal System, 
Black women continue to be depicted through tropes 
of hypersexuality, creating a myth that Black women 
cannot credibly claim to be victims of sexual violence.*° 


African American women also suffered a different kind 
of sexual violence as a result of the eugenics movement. 
During the early 20th century, the eugenics movement, 
which claimed to be acting according to “scientific” prin- 
ciples and for the good of human society, scrutinized 
African American sexual behavior and reproduction. 
The result was that African American people, and 
especially African American women, were dispropor- 
tionately forced into sterility.*© This is discussed in detail 
in Chapter 12, Mental and Physical Harm and Neglect. 


Family Separation and Violence 

Against Children 

The threat of selling non-compliant enslaved people away 
from their families was one of the most terrifying tools of 
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coercion that enslavers wielded to control enslaved per- 
sons and suppress rebellions.**'As discussed above, under 
the laws of slave states, the status of a newborn followed 
the status of their mother.*” Separation was horrify- 
ing and traumatic to the parents and their children.*® 
Children and their parents were treated not as people, 
who loved and cared for each other, one generation af- 
ter another, but as bodies used exclusively for labor.** 
Frederick Douglass said that he began to understand him- 
self as a slave following the separation from his mother, as 
in the absence of nurturing kin, he was completely sub- 
jected to the will of others.*® The practice of selling away 
infants was so common that it was a focus of the northern 
abolitionist movement, and according to Professor Laura 
Briggs, in the 1850s, many Southern states outlawed taking 
infants from their mothers in an effort to prove that slav- 
ery was not as bad as antislavery northerners claimed.*° 


After enslavement, Southern states re-enslaved African 
American children, removing them from their parents, 
and forcing them into so-called apprenticeships to white 
former enslavers.*” The children, sometimes as young as 
six, worked for white families as if they were enslaved.** 
Throughout the 20th century, government officials dis- 
proportionately separated African American children 
from their families to threaten and coerce mothers into 
withdrawing from welfare programs.*” A detailed discus- 
sion of family separation is in Chapter 8, Pathologizing the 
African American Family. 
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“Whites stoning Negro to death,” Chicago. (1922) 


Mass incarceration, another tool of racist social con- 
trol, has also had the consequence of breaking up 
African American families. The war on drugs, begin- 
ning with Richard Nixon’s 1968 presidential campaign, 
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was explicitly designed to target the antiwar left and 
African Americans.*” Due to these policies, by 2015, 
one in nine African American children had at least one 
parent in prison.*” At the same time, African American 
families were targeted by racist policing of parenting.*” 
African American children were increasingly placed 
in the child welfare system due to parental neglect— 


African Americans who disputed labor contracts.*®° 
Employers also whipped and lynched African American 
freedmen who argued with them or left the plantations 
where they were contracted to work.**! 


Once African Americans became successful, ran 
businesses, and owned homes, they were even more tar- 
geted. In the South, even before the 
Civil War, the Associated Press re- 
ports that 24,000 acres of land were 


Hundreds of white people were responsible for looting, killing, 
and destroying property, enabled and assisted by Tulsa 
government officials. The massacre caused $1.8 million in 
property damage—$25 million in today’s dollars, though others 
estimate that the damage totaled $50 to $100 million in today’s 
dollars. However, no one, except one white pawnshop, was given 
any compensation for the damage. 


stolen from 406 African American 
landowners, including by means 
of racial terror.**’ The success of 
African American neighborhoods 
and African American individuals 
triggered white mobs to initiate vi- 
olence,*** as white Americans felt 
threatened by the growing eco- 
nomic power and independence of 


but in reality, this “neglect” was often only poverty.*” 


These two forms of racist policing combined to dou- 
ble and then triple the rate of incarceration of African 
American women during the 1980s.** Eighty percent 
of these women had children living with them at the 
time of the arrest, many of whom were then placed in 
foster care.*” As a result, between 1985 and 1988, the 
number of children in out-of-home placement—foster 
care, psychiatric institutions, and the juvenile justice 
system—increased by 25 percent.*” 


Finally, African American children have faced dispro- 
portionate police violence. As discussed above, law 
enforcement continues to treat Black people as a danger- 
ous criminal group; Black children are no exception.*” A 
2020 study led by Children’s National Hospital research- 
ers found that Black youth are six times likelier than 
white youth to be shot and killed by police.*” A detailed 
discussion of the criminalization of African American 
children is in Chapter 11, An Unjust Legal System. 


Economic Terror 

White people have used various types of racial violence 
in order to erase African American economic gains, al- 
lowing the unrestricted theft of African American labor 
during enslavement to carry on in new forms. In the 
1890s, the prominent journalist and anti-lynching advo- 
cate Ida B. Wells conducted a detailed study of lynchings 
and found that the vast majority were not in response to 
sexual crimes, but were rather motivated by economic 
or political concerns.*” For example, perpetrators initi- 
ated attacks as a form of economic intimidation against 
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African American communities. *** 


There are numerous historical ex- 
amples of economically motivated violence against 
prosperous African American communities.** Perhaps 
the most significant example is the 1921 Tulsa massacre, 
discussed above in relation to mob violence, in which a 
white mob devastated the prosperous Black neighbor- 
hood of Greenwood.** In 1997, the Oklahoma legislature 
formed the 1921 Tulsa Race Riot Commission (recent- 
ly renamed the Tulsa Race Massacre Commission?*’), 
which was tasked with investigating the Tulsa massacre 
and recommending methods for reparations.*** The 
Commission confirmed that hundreds of white people 
were responsible for looting, killing, and destroying 
property, enabled and assisted by Tulsa government 
officials.**° The Commission found that the massacre 
caused $1.8 million in property damage—$25 million in 
today’s dollars, though others estimate that the dam- 
age totaled $50 to $100 million in today’s dollars.*° 
However, the Commission found that no one, except 
one white pawnshop, was given any compensation for 
the damage to their property, and there was no other 
benefit or restitution for victims.**! 


Economically motivated violence was also directed 
at prosperous African American individuals, not just 
communities and neighborhoods. An illustrative case 
is that of Elmore Bolling, a successful African American 
man in Lowenesboro, Alabama.*** He owned a small 
fleet of trucks that ran livestock and made deliveries, 
and he also leased a plantation where he had a general 
store with a gas station and a catering business.*°? At the 
peak of his business, Bolling employed 40 other African 
American people.*” In December 1947, a group of white 
men showed up at Bolling’s home where he lived with his 
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wife and seven children, shot him seven times, and left 
him in a ditch to die.*® At the time of Bolling’s death, the 
family had $40,000 in the bank and more than $5,000 
in assets (approximately $500,000 in today’s dollars), 
but creditors (or those who purported to be creditors) 
took the money, leaving the family with nothing.*® As 
someone told the local newspaper at the time, “He was 
too successful to be a Negro.” °°” 


In addition to attacks on successful African American 
business owners, white people also committed racial vi- 
olence against African American individuals who moved 
into white neighborhoods.*” Their goal was to pressure 
the new African American residents to move away and 
maintain housing segregation, as discussed in Chapter 5, 
Housing Segregation.*** Such violence consisted of pelt- 
ing homes with rocks, throwing bricks and firebombs 
at homes, setting garages on fire, and beating African 
American neighbors in the streets.*°° 


Political Terror 

Just as groups of white people responded violently to 
African American economic gains, they also resorted 
to violence to set back African American political gains. 
African American voters, and political candidates fa- 
vored by African American voters, were intimidated 
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Ku Klux Klan parade on Pennsylvania Avenue, Washington D.C. with the U.S. Capitol Building in 
the background. (1926) 


and sometimes murdered.*” By using violence, white 
Americans kept their grip on political power. They used 
this power to oppress African Americans and prevent 
African Americans from achieving equal levels of wealth 
and political influence. In this way, even after slavery 
ended, African Americans were often prevented from 
achieving political power and influence. 


Reconstruction—and the resulting political gains made 
by African Americans—provoked violent backlash from 
white southerners.*® Violence typically soared right 
before elections, as the Ku Klux Klan and other white 
supremacist groups strategically targeted their violence 
to deny African American voters access to the polls, or to 
sway election results by forcing African American voters 
to vote for Democrats.*** As white supremacists killed 
thousands of African Americans over numerous attacks 
during Reconstruction,*™ the balance of power began to 
shift against Reconstruction and Republicans.*” 


For example, in 1868, in response to growing African 
American support for Republican candidates in St. 
Landry Parish, Louisiana, white people terrorized the 
African American community.*” Over the course of two 
weeks, the attacks left more than 100 African American 
people dead—and by some estimates, over 200.*°’ The 
white attackers achieved their intended effect: although 
the parish gave 5,000 votes to the Republican gover- 
nor in the spring 1868 election, there was not a single 
Republican vote counted in the fall 1868 election in the 
parish.*°* The Republican Party was unable to recover in 
the parish for the remainder of Reconstruction.*” 


White supremacists also assassinated political figures. 
On the eve of the 1868 election, KKK members mur- 
dered James Hinds, a white Republican member of the 
U.S. House of Representatives who advocated for African 
American civil rights.*!° This was the first-ever assassina- 
tion of a U.S. congressman.*" When Benjamin Franklin 
Randolph, an African American state senator from South 
Carolina, was assassinated in 1868, the Ku Klux Klan was 
suspected of his murder, though no one was convicted 
of the crime.*” Similarly, in 1875, election results split 
the Florida legislature evenly between Republicans and 
Democrats.*'? White supremacist assassins broke the tie 
by killing E.G. Johnson, an African American state sen- 
ator, to give the Democrats a majority.*“ 


After Reconstruction, Southern white politicians sought 
to advance white supremacy in state governments and 
to push back against federal laws protecting African 
American voting rights.* They relied on lynching and 
vigilante violence to achieve these political goals.*"® As 
the national lynching rate soared, in 1892, the Southern- 
dominated Democratic Party was able to win the White 
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House and a majority of Congress.*” In response, the 
Republican Party abandoned racial equality as part of its 
platform.** White supremacists were thus able to take con- 
trol of state governments and pass laws that, in combination 
with racial terror, suppressed African American voters.*" 
For instance, while more than 90,000 African American 
citizens voted in South Carolina in 1876, by the end of the 
19th century, less than 3,000 African 

American citizens voted.*° While 

African American people represent- 


supremacists threatened poll workers as they counted 
ballots.*** In one precinct, a group of 150 to 200 white 
men caused a scuffle, and in the process, stuffed ballot 
boxes to secure their party’s victory.*” After the election, 
African American people were massacred in the street.*” 
A mob of nearly 2,000 white people indiscriminately 
murdered between 30 and 100 African American men, 
women, and children, and forced 2,000 other African 
American residents off their property.*’ 


Meanwhile, a mob of over 100 white men occupied the 
Wilmington city hall and forced city officials to resign 
under threat of violence.*** All of those elected officials 
resigned and were replaced by men selected by an all- 
white committee.*? The new city leadership fired all 
African American municipal employees, and banned 
prominent African American leaders, African American 
businessmen, and white Republicans from the city.**° 
There was no state investigation of the violence in 
Wilmington, and the federal investigation produced no 
indictments.**! To date, this has been the only successful 
coup d'état of a U.S. American government. *” 


Similar political violence continued into the 20th centu- 
ry. In Ocoee, Florida, on Election Day 1920, a mob of 250 
white people, including KKK members, killed dozens 
of African Americans, set fire to their homes, and drove 
them out of the city to prevent them from voting.** This 
massacre has been called the “single bloodiest election 
day in modern American history.”*** 


Due to this extensive history of violence and political 
repression, it was not always necessary for the KKK or 
other white supremacists to take direct violent action 
to intimidate African American voters from the polls. 


ed a majority of registered voters in 
Mississippi in 1868, only six percent 
of eligible African American people 
were registered to vote in Mississippi 
in1890.*” And in Louisiana, the num- 


After the 1898 election in Wilmington, North Carolina, armed 
white men overtook the government, murdered between 30 and 
100 Black men, women, and children, and forced 2,000 other 
Black residents off their property. To date, this has been the only 


ber of African American registered 
voters dropped from 130,344 to 5,320 
between 1896 and 1900.4” 


Voter suppression was not always enough for white 
supremacists. In one instance, they also directly over- 
threw the local government. After the 1898 election in 
‘Wilmington, North Carolina, armed white men overtook 
the Republican-led city government.**? A months-long 
voter suppression agenda culminated on Election Day, 
when armed white men patrolled Wilmington to intimi- 
date African American voters and their allies, and white 
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successful coup d’état of a U.S. American government. 


Threats were often just as effective. For example, in 
August 1922, just a year after the Tulsa massacre, the 
KKK reportedly flew over Oklahoma City in airplanes, 
dropping cards into Black neighborhoods, warning peo- 
ple to be cautious before heading to the polls.**° That 
same year, the Topeka State Journal reported that the 
KKK committed to staking out polling places in Texas to 
“take careful note of the voting procedure.”**° 
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Racist voter intimidation continues in contemporary 
times. During the 2016 election, neo-Nazi and white 
supremacist groups, including the KKK and the Oath 
Keepers, organized poll watchers in all 50 states, focus- 
ing on urban areas.**”’ In the 2020 presidential debate, 
President Trump told his supporters to “go into the polls 
and watch very closely,” and told a white supremacist 
organization, the Proud Boys, to “stand by.”*%* 


The racist overtones that surrounded the 2020 election 
culminated in the January 6, 2021 Capitol Riot, where 
armed white people violently stormed the U.S. Capitol 
while Congress was counting the electoral vote.**° The ri- 
oters shouted racist epithets at African American Capitol 
Police officers, paraded around the Capitol waving a 
Confederate flag,**° and built a gallows to hang a noose 
in front of the Capitol building.“ This was the first time 
the Confederate flag was brought into the Capitol as an 
act of insurrection, something that was not even done 
during the Civil War.*” 


Further discussion of the use of violence and terror to 
suppress the development andrise of African American po- 
litical power is in Chapter 4, Political Disenfranchisement. 


Cross-Burning and Other Forms 

of Intimidation 

Even when not physical in nature, the perpetrators of 
racial terror used the threat of violence to intimidate 
African Americans and preserve the American racial 
hierarchy. The Ku Klux Klan, for example, often con- 
ducted masked rides through towns at night to frighten 
African American residents, an intimidation technique 
that mirrored antebellum slave patrols.** As discussed 
above, slave patrols used violence to discipline enslaved 
persons, prevent uprisings, and capture enslaved per- 
sons who managed to escape.*“* Furthermore, the KKK’s 
disguises were designed to capitalize on the supersti- 
tions of formerly enslaved people, and their activities 
resembled plantation scare tactics.‘ 


The KKK also frequently burned crosses.**® While the 
cross-burning itself may not have physically harmed 
anyone, it undoubtedly became a well-known symbol 
of racial terror to intimidate minorities.**” During oral 
argument in Virginia v. Black, a 2002 case contemplat- 
ing whether a state could criminalize burning a cross, 
Justice Thomas made a point of connecting the “symbol” 
of cross-burning to its terrorizing effect: the burning 
cross is “unlike any symbol in our society. . . . There’s 
no other purpose to the cross, no communication, no 
particular message.”*** As he explained, the burning 
cross “was intended to cause fear and to terrorize a pop- 
ulation.”**° In his opinion in the case, Justice Thomas 
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observed that a cross-burning could serve only to “ter- 
rorize and intimidate”: “In our culture, cross burning 
has almost invariably meant lawlessness and under- 
standably instills in its victims well-grounded fear of 
physical violence.”*° 


Government entities have also used tactics of racial intimi- 
dation to subjugate African American citizens and enforce 
white supremacy. The State of Mississippi, for example, 
created the Mississippi State Sovereignty Commission, 
which formally existed from 1956 to 1977, and was fund- 
ed from the state budget.**' The Sovereignty Commission 
was an intelligence organization targeting civil rights 
activists and engaged in spying, intimidation, false im- 
prisonment, and jury tampering.*® The Sovereignty 
Commission served as a model for similar agencies 
fighting to oppose racial justice in other states.*°* The 
Sovereignty Commission’s activity was involved in the 
false imprisonment of Clyde Kennard.** Kennard, an 
African American man, attempted to integrate a segregat- 
ed local college in Hattiesburg, Mississippi.*°° Files of the 
Sovereignty Commission reveal that state officials openly 
discussed that they would prefer to kill or frame Kennard 
rather than allow him to enroll.*® 


California 

Western Vigilantism 

In its first decades of statehood, California had a repu- 
tation for vigilantism, including extralegal executions 
by hanging.**’ For example, the lynching of people who 
committed crimes was a common method of “justice” 
in gold mines,** and Placerville was originally known 
as “Hangtown.”*** As in the South, California lynchings 
involved active participation by law enforcement.*® 


Ken Gonzales-Day, an expert in California lynchings, 
found evidence of 352 lynchings that occurred between 
1850 and 1935, including of eight African Americans, but 
mostly of Native, Chinese, and Latino Americans.** (As 
discussed above, counts of lynchings are lower than the 
true number, due to lack of documentation and cover-up 
efforts.‘°2) As was the case elsewhere in the United States, 
African American Californians were often lynched in re- 
sponse to labor disputes or alleged crimes.*”® In the 1871 
Chinese massacre, 10 percent of Los Angeles (500 people) 
formed a mob and lynched 17 Chinese men and boys be- 
cause they believed that Chinese people had killed a white 
saloon owner.*™ Barely anyone was held accountable for 
these and the other many murders of people of color.*® 


A1933 lynching of two white kidnappers in San Jose put a 
stamp of approval on lynching nationwide. *® The lynch- 
ing received more attention than any other lynching in 
U.S. history, partly because the victims were white—an 
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anomaly for lynchings.*®” Then-California Governor 
James Rolph praised the lynchers and vowed to pardon 
them if they were charged.*®* Although the victims in the 
San Jose lynching were white, anti-lynching activists un- 
derstood at the time that African Americans, who were 
the typical target of lynchings, would face the repercus- 
sions for the glorification of the San Jose lynching.*® As 
such, they swiftly and widely condemned the lynching 
and the Governor’s response.*” 


economic, political, and social conditions that African 
American Southerners experienced.*” California, which 
was experiencing a dramatic increase in manufacturing 
jobs during World War I, was an appealing destination.*” 
California’s African American wartime workers, as the 
African American press noted, had a higher standard 
of living compared to African American workers in the 
South.*” Simultaneously, new KKK members moved to 
California during World War II just as African American 
homeowners renewed their offen- 
sive against restricted housing.**° 


Fearful of a growing Black population, and emboldened by the 
silence and cooperation of police and government officials, the 
KKK initiated a new wave of violent activity in the late 1930s and 
1940s to stem the influx of Black populations—or to keep Black 
people entirely out of white communities. 


The comparative freedoms that 
African American Californians en- 
joyed motivated white supremacists 
to organize against African American 
workers and homeowners (as well 
as other non-white veterans, such 


The anti-lynching activists were correct: mobs in other 
parts of the country followed the Governor’s enthusiastic 
endorsement to perpetrate their own lynchings, mostly of 
African Americans.*” The fact that the San Jose lynching 
occurred in the West underscored that lynching was a na- 
tional, not solely Southern, problem.*” But the lynching 
and the subsequent praise of the mob by the Governor 
also lent credibility to the practice of lynching and decou- 
pled its exclusive association with Jim Crow.*” The New 
York Times reported in 1933 that southerners widely react- 
ed to the San Jose lynching by remarking, “California’s my 
address from now on,” or “those Westerners are learning 
how the South handles ‘em.”*“ The Times concluded that, 
by endorsing the practice of lynching, the Governor of 
California had gone further than some Southern gover- 
nors who had sought to prevent lynchings.*” 


Backlash against African American Prosperity 
As was the case elsewhere in the country, the Ku 
Klux Klan and other perpetrators of racial violence 
in California focused their attacks against those who 
threatened the system of racial and socioeconomic sub- 
jugation of African Americans—those African American 
people who found well-paying jobs, amassed wealth, 
bought homes, used public pools and parks, and other- 
wise engaged in civil society. 


The surge of KKK activity, and its accompanying violence, 
was connected to the migration of over a quarter million 
African Americans to California during World War II—the 
state with the largest increase in its African American 
population during that time.*” The “Great Migration” 
was inspired, at least in part, by the recurring incidents 
of racial terror throughout the South, as well as the poor 
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as Mexican and Japanese veterans, 

returning from the war).**! White 

people were threatened by African 
Americans with good jobs who purchased property, 
voted, and inhabited public spaces and institutions.**” 
Fearful of a growing African American population, and 
emboldened by the silence and cooperation of police 
and government officials, the KKK initiated anew wave 
of violent activity in the late 1930s and 1940s to stem 
the influx of African American populations—or to keep 
African American people entirely out of white com- 
munities.*** For instance, the KKK’s resurgence in the 
Inland Empire and Southern California in the 1940s was 
linked to the gains made by African American workers, 
homeowners, and civil rights activists.*** 


Throughout California, the revived KKK had one prima- 
ry goal: to enforce racial segregation and maintain the 
social inferiority of African Americans.** They aimed to 
keep neighborhoods, schools, pools, parks, and beaches 
all-white and monitor people of color who transgressed 
racial boundaries.**° For further discussion of residen- 
tial segregation, see Chapter 5, Housing Segregation. 


Violence Against African American Homeowners 
Violence to stifle and reverse African American ad- 
vancement was perhaps most evident in the attacks 
on African American homeowners during the 1940s. 
As new African American migrants were able to afford 
homeownership, white supremacist backlash grew. **’ 
The Ku Klux Klan sought to promote segregation and 
prevent the integration of African American residents 
into white neighborhoods.*** Violence against African 
American homeowners in California peaked in the 
1940s.*°° The KKK mainly relied on arson and physical 
attacks on homeowners to intimidate people of color 
from buying in majority-white neighborhoods.*”? This 
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practice dates back to 1909, when white Pasadena resi- 
dents set fire to the homes of African American arrivals 
in the neighborhood.*"! 


This violence was thoroughly racist. The violence against 
African American homeowners was not caused by con- 
cern over a “lower social class of neighbors,” as the 
African American homeowners were often of a higher 
occupational and social status than the white attack- 
ers.*? Similarly, when African American homeowners 
moved into a neighborhood, they took better care of 
their homes and lawns than their white neighbors.*%? 


The murder of O’Day Short, a refrigeration engineer, 
is emblematic of the racial terror perpetrated against 


themselves had joined in a plan to deprive an American 
citizen of his constitutional rights...All the Shorts are 
dead. Only Jim Crow is alive.”*°° 


Within months following the explosion at the Shorts’ 
home, African American homeowners were increasingly 
under attack by the KKK in Southern California.*° For 
example, the KKK staged a comeback in Big Bear Valley 
focused on restrictive covenants, violence, and cross 
burnings.°” The KKK’s stated goal was to achieve a “One 
Hundred Per Cent Gentile Community.”*” 


Coercive Sterilization 

As discussed in Chapter 12, Mental and Physical Harm 

and Neglect, California was one of the first states to be- 
gin forcibly sterilizing people in the 
early 1900s, and conducted by far 
the most sterilizations in the United 


Violence against Black homeowners in California peaked in 
the 1940s. The KKK mainly relied on arson and physical attacks 
on homeowners to intimidate people of color from buying in 
majority-white neighborhoods. This practice dates back to 1909, 
when white Pasadena residents set fire to the homes of Black 
arrivals in the neighborhood. 


States (one third of the nationwide 
total).°°? From 1909 to 1979, under 
the state eugenics law, California 
state institutions forcibly steril- 
ized approximately 20,000 people 
deemed “unfit to produce.”°** While 
men made up the majority of ster- 


African American communities during the 1940s in 
California. After he and his family moved into the white 
neighborhood of Fontana in 1945, Short was threatened 
by police, and a local vigilante group said it wanted the 
Shorts out of the neighborhood.** On December 6, 1945, 
two weeks after they moved in, the Shorts died in a house 
fire that killed the family of four.**° As with much of the 
violence against African Americans, state officials failed 
to hold anyone accountable for the murder, and inex- 
plicably blamed the fire on the Shorts.**° ThenCalifornia 
Attorney General Robert W. Kenny investigated the mur- 
der, but the report failed to confirm that vigilantes caused 
the fire or that there was any vigilante activity in the com- 
munity.*”” The NAACP called the report a “white wash.”*% 


The murder of the Shorts, and the subsequent failure 
to hold the perpetrators accountable, confirmed to 
the power of white supremacy in 
California. A Los Angeles Sentinel 
editorial said: “Jim Crow had kept 
Short from finding a home in Los 
Angeles; Jim Crow had cast him in 
the role of a violator of Community 
traditions if he built a house on the 
lot he purchased; Jim Crow had 
warped the sense of duty of dep- 
uty sheriffs to the extent that they 
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ilizations at first, by the 1930s, 

women were more frequently the 

subject of sterilizations, and in the 
middle of the century, nearly all of the operations were 
performed on women.°*” African American people were 
also disproportionately sterilized in California.®°°° They 
constituted just over one percent of California’s popu- 
lation in the 1920s, yet they accounted for four percent 
of total sterilizations by the State of California.°” 


Extrajudicial Police Violence 

Scholars have argued that extrajudicial violence by po- 
lice officers represents a modern form of lynching. In 
California, since 2015, 158 African American people were 
shot and killed by police, at least 16 of whom were known 
to be unarmed.°*** Among those whose race and ethnic- 
ity were known, African American people represent 18.9 
percent of those killed by the police, despite representing 
only six percent of the population.®°° Those responsible 
for these killings have largely never been found to be 
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criminally liable.*!° The Los Angeles Times reports, for 
example, that since 2001, Los Angeles County law en- 
forcement has killed over 900 people—nearly 80 percent 
of whom were African American or Latino.*" On average, 
one police shooting occurred every five days.*” Out of all 
of those cases, only two officers were charged as a result of 
a civilian shot on duty, and in virtually all of the cases, the 
Los Angeles County District Attorney deemed the use of 
force legally justified.°” Similarly, officers with the Vallejo 
Police Department killed 19 people from 2010 to 2020, but 
no Vallejo police officer has been found to be criminally 
liable for killing a civilian while on duty.®“ 


Below are only a few examples of the hundreds of inci- 
dents where police have used extrajudicial violence in 
California to inflict pain or cause death, a topic that is 
discussed in greater detail in Chapter 11 An Unjust Legal 
System. In general, these acts of violence were often the 
result of officers enflaming or failing to de-escalate the 
situation, and sometimes occurred in a manner that 
appeared to show little regard for the African American 
lives harmed or killed. Taken together, these incidents 
can be understood to perpetuate the myth of African 
American criminality and function as a threat to the 
overall well-being of African American people, whom 
law enforcement may often consciously or unconsciously 
view as dangerous criminals. 


e In 1991, four LAPD officers re- 
peatedly beat Rodney King on 


e On New Years’ Day 2009, Bay Area Rapid Transit po- 
lice officers responded to a report of fighting on a 
train.®**? One officer pinned Oscar Grant down witha 
knee on his neck.®*4 While Grant was lying face-down, 
the other officer purportedly mistook his gun for a 
Taser and shot Grant.®” The officer who shot Grant 
was convicted of involuntary manslaughter.°”® 


e In November 2013, Tyler Damon Woods was shot by 
police while on his knees after fleeing a traffic stop 
by foot.®”’ The officers believed he was armed, which 
was inaccurate, and shot at Woods approximately 39 
times.®*”® Nineteen bullets hit him, six of which were 
each individually enough to kill Woods.*° The po- 
lice continued to shoot him, claiming he exhibited 
superhuman resilience.°*° 


e In 2019, Vallejo police responded to a wellness request 
for Willie McCoy, a 20-year-old African American man 
who was asleep in his car in a Taco Bell parking lot.*” 
Six officers surrounded the cars when McCoy started to 
wake up.®” The police claimed that McCoy was reach- 
ing for a firearm—which did not appear to be supported 
by the police video—and six police officers fired 55 shots 
at McCoy, killing him.** All of the officers involved in 
the shooting returned to their regular duties. McCoy’s 
family said McCoy was “executed by a firing squad.”*** 


the ground with batons for 15 
minutes while a dozen officers 
stood by and watched.*® He was 
unarmed.°® The officers had 
used racial slurs to refer to King 
over the LAPD communications 
systems.*” The officers who 
committed the beating—three of 


In the 1990s, a federal district court found that a group of deputies 
in the Los Angeles County Sheriff's Department, known as the 
Lynwood Vikings, was “a neo-Nazi, white supremacist gang” 
that engaged in “terrorist-type tactics” with the knowledge and 
acquiescence of their superiors. The court found that these gangs 
committed “systemic acts of shooting, killing, brutality, terrorism, 
house-trashing, and other acts of lawlessness and wanton abuse 


whom were white—were acquit- 
ted, which sparked local unrest.°!8 


e 1In1998, four officers were called 
to help Tyisha Miller, who had 
locked herself in the car and fallen asleep.”? When 
the officers failed to wake her from outside, they 
broke her window to grab the firearm that was sit- 
ting in her lap.*° That caused Miller to bolt upright, 
and the officers shot her out of fear—firing 24 bullets 
and shooting her 12 times in the chest.*! While the 
officers were fired, the U.S. Justice Department’s civil 
rights division—as well as the California Department 
of Justice, which was conducting a civil investigation 
into the police department as a whole—declined to 
bring charges against the individual officers.*”” 
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of power,” particularly against Latinos and Black people. 


e In August 2020, the Los Angeles County Sheriff’s 
Department stopped Dijon Kizzee for “riding a bi- 
cycle on the wrong side of the road” and “splitting 
traffic.”°*° Kizzee refused to stop, abandoned his bi- 
cycle, and fled on foot.**° The Sheriff’s office claims 
that deputies fired when Kizzee reached back to pick 
up a gun he dropped, but video evidence appears to 
contradict this claim.®”’ An independent autopsy con- 
cluded that Kizzee was struck 15 times by two deputies’ 
19 rounds.** After they fired, the deputies called for 
backup, and Kizzee bled to death on the street.®°® 
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There have also been incidents where law enforcement 
officers in California have participated in racist, nativist, 
and sexist social media activity online; showed white su- 
premacist sympathies; or worse, systematically carried 
out attacks against minority members of the commu- 
nity.°*° In the 1990s, a federal district court found that 
a group of deputies in the Los Angeles County Sheriff’s 
Department, known as the Lynwood Vikings, was “a 
neo-Nazi, white supremacist gang” that engaged in “ter- 
rorist-type tactics” with the knowledge and acquiescence 
of their superiors.*™' The court found that these gangs 


committed “systemic acts of shooting, killing, brutality, 
terrorism, house-trashing, and other acts of lawlessness 
and wanton abuse of power,” particularly against Latinos 
and African American people.*” In 1996, the Sheriff’s 
Department paid $9 million in fines and training costs to 
settle the matter.*** Despite that settlement, according 
to independent reports, law enforcement gangs still al- 
legedly thrive in low-income, high-minority areas of Los 
Angeles, where they have allegedly committed excessive 
force against minority members of the communities, 
sometimes using racial epithets while doing so.“ 


V. Legacy: Devaluing African American Lives 


As discussed above, racial terror played a critical role in 
white efforts to subjugate African American people to 
an inferior economic, political, and social stature and 
maintain the caste structure that was established during 
enslavement. As such, racial terror has contributed to 
many racial inequities in America today.*° While African 
American communities have remained resilient in the 
face of numerous structural, social, economic, and po- 
litical barriers, the threat of racial violence continues to 
harm African Americans.**° 


Criminal Justice 

The legacy of the Ku Klux Klan’s infiltration of law en- 
forcement continues today. Law enforcement officers in 
at least 14 states, including California, have been tied to 
white supremacist groups and far-right militant activ- 
ities.°*7 Advocates and scholars have argued that police 
killings of unarmed African American people should 
be understood as the modern-day equivalent of lynch- 
ing. Just as the threat of lynching controlled African 
Americans, the threat of murder 
by police imposes controls on the 
lives of African Americans. Today, 
some African American parents feel 
compelled to educate their children 
early on about how to interact with 
racialized targeting by the police.**8 
As was the case with lynchings, 
those involved in these extraju- 
dicial killings are only rarely held 
accountable for their actions.°*? 


Created during enslavement in order for white enslav- 
ers to control African American enslaved people, and 
perpetuated through lynchings, the racist myth that 
African American people are criminals continues today. 
As discussed in Chapter 11, An Unjust Legal System, this 
myth of African American criminality still contributes to 
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racial disparities between African Americans and white 
Americans in arrests, convictions, and imprisonment.*” 
The death penalty, which scholars argue is a vestige of ra- 
cialized violence against African Americans, also discussed 
in Chapter 11 An Unjust Legal System, disproportionately 
kills African Americans.®*” Death penalty lawyer Stephen 
B. Bright argues that capital punishment in the United 
States is so thoroughly compromised by bias and racial 
disparities that it must be understood as “a direct descen- 
dent of lynching.”°®? 


Economic Effects 

Violence and terror targeting African Americans has 
directly destroyed African American wealth—which 
has a compounding effect over time to prevent African 
Americans from amassing more wealth and thus con- 
tributing greatly to the wealth gap.*™* The disparities are 
stark: white Americans have seven times the wealth of 
African Americans.°* Although African American people 
make up nearly 13 percent of the U.S. population, they 


The effect of violence by the Ku Klux Klan, buttressed by the 
support of law enforcement, real estate brokers, and federal loan 
programs, paved the way for segregated neighborhoods with 
unequal city services for Black neighborhoods. 


hold less than three percent of the nation’s wealth.°®° 
The median family wealth for white people is $171,000, 
compared to $17,600 for African American people.°*® 
And 19 percent of African American households have 
zero or negative net worth, compared to nine percent 
of white families.°% 
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Lynchings, police brutality, and other forms of violence 
and intimidation were used to seize land from African 
American farmers, rendering African Americans land- 
less and unable to accumulate generational wealth.** 
Although African American farmers collectively in- 
creased their land holdings at a greater rate than whites 
between 1900 and 1920, African American farm owners 
lost 57 percent of their land, whereas white farm owners 
lost 22 percent of their land, from 1900 to 1978.°°° 


place, and causing lifelong damage. 


Similarly, rates of African American homeownership have 
stagnated and declined. In 1909, 36 percent of African 
American residents of Los Angeles were homeowners 
before the implementation of policies and carrying out 
of violent acts designed to prevent African American 
home ownership. By 2021, the rate of African American 
homeownership had declined to 34 percent.” 


The effect of violence by the Ku Klux Klan, buttressed 
by the support of law enforcement, real estate brokers, 
and federal loan programs, paved the way for segre- 
gated neighborhoods with unequal city services for 
African American neighborhoods.*” In Los Angeles, for 
example, African American residents were pushed to 
neighborhoods like Watts, while the city stopped run- 
ning street cars that would have transported African 
American workers to shipyard and aircraft jobs in other 
parts of the city, limiting African American employment 
opportunities.°*? Even though KKK activities declined 
after the 1940s, the KKK had already succeeded in re- 
stricting African American opportunities for wealth and 
homeownership at a time of significant economic op- 
portunity after the end of World War II.°* 


Although the 1968 Fair Housing Act made violence to pre- 
vent neighborhood integration a federal crime, and the 
U.S. Department of Justice prosecuted several cases, fre- 
quent attacks on African Americans attempting to move 
into predominantly white areas continued into the 1980s, 
with 130 cases of move-in violence in 1989 alone.*® Not 
until the late 1980s were a majority of these crimes pros- 
ecuted.°® The broad lack of enforcement sent a message 
that these crimes were tolerable, which emboldened per- 
petrators to continue their violent actions.°” 


Images of mutilated bodies on public display or dragged through 
the streets traumatized the psyche of African Americans. These 
images left an especially indelible impression on Black children, 
framing their view of the world as a dangerous and unpredictable 
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Impact on Health and Family Life 

Fear of racial terror, past and present, has also resulted in 
trans-generational trauma for African Americans. African 
American families and communities were profoundly 
affected by lynchings.*** The constant threat of lynching 
affected interpersonal interactions.*® Family members of 
victims could not obtain justice out of fear that they too 
would be lynched, and they were often frightened to even 
attend a funeral of their lynched loved one.*” Images 
of mutilated bodies on public dis- 
play or dragged through the streets 
traumatized the psyche of African 
Americans.*” These images left an 
especially indelible impression on 
African American children, framing 
their view of the world as a danger- 
ous and unpredictable place, and 
causing lifelong damage, including 
sleep disturbances, flashbacks, and 
emotional detachment.*” 


These psychological traumas have extended across gen- 
erations. Violence has reinforced white supremacist 
cultural and institutional systems, while the arbitrary 
nature of lynching socialized African American people 
to understand that any act of perceived insubordina- 
tion could be a matter of life or death.°” In this way, 
racial terror was a powerful tool for social, educa- 
tional, and political control, as it encouraged African 
American people to change their own behavior and 
avoid opportunities for advancement, lest they risk 
being the victim of violence.°“ African Americans con- 
tinue to experience the effects of trauma induced by 
racial terror today, including heightened suspicion and 
sensitivity to threat, chronic stress, decreased immune 
system functioning, and greater risks of depression, 
anxiety, and substance use.*” 


The history of racial terror has influenced the use of vio- 
lence by both white people and African American people 
in the present day.°” For example, in Mississippi and 
North Carolina, studies show that African American peo- 
ple are killed at a higher rate in counties that had more 
lynchings and anti-civil-rights violence.*” The legacy of 
racial terror encourages vigilante violence among white 
communities.°*” And, in African American communities, 
the government’s failure to protect African Americans 
from lynching has fostered the use of violence for self- 
help.®” As a result, criminologists have linked higher 
rates of African American involvement in crime with 
the violent racial subordination of African Americans.**° 
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VI. Conclusion 


As abadge of slavery, racial terror has enforced the dom- 
ination of a racial hierarchy set in place in service of 
slavery. After the formal end of slavery, racial terror be- 
came a method by which white Americans and the nation 
as a whole sought to keep African Americans as poor and 
powerless as they had been while enslaved. From slav- 
ery through to the present day, racial terror has gravely 
harmed African Americans mentally and physically. 


Racial terror often takes direct forms, such as physical 
assault, threats of injury, and destruction of proper- 
ty. It also inflicts psychological trauma on those who 
witness the harm and injury.**’ Lynchings and other 
forms of racial terror occurred in communities where 
African Americans today remain marginalized, dispro- 
portionately poor, overrepresented in prisons and jails, 
and underrepresented in positions of influence. The 
traumatic experience of surviving mass violence cre- 
ates insecurity, mistrust, and alienation—psychological 
harms that were amplified by the dangers inherent in 
navigating Southern racial boundaries.** Lynchings 
in the American South were not isolated hate crimes 
committed by rogue vigilantes. Lynchings were targeted 
racial violence that formed part of a systematic cam- 
paign of terror perpetrated in furtherance of an unjust 
social order. Selective public memory compounds the 
harm of officials’ complicity in lynching and maintains 
the otherness of African American people.®**? 


155 


The same is true of other forms of racial terror such as 
mob violence, torture, extrajudicial violence, steriliza- 
tion and sexual violence, and economic and politically 
influenced terror. Racialized terror is woven into the 
fabric of America, and although many racial groups have 
been victims, perhaps no racial group has been targeted 
more than African Americans. From the violence of en- 
slavement to contemporary police killings, both actual 
and threatened violence against African Americans has 
functioned to establish and maintain white suprema- 
cy.°** Federal, state, and local governments have been 
complicit in the infliction of terror through silence, fail- 
ure to hold the perpetrators accountable, and even on 
some occasions, endorsement of the actions. California 
is no exception; the state, its local governments, and its 
people have played a significant role in enabling racial 
terror and its legacy to persist here in California. 


The tactics of white supremacy at any time in history 
are simultaneously overtly violent and subversively 
traumatic for African Americans. Racial terror remains 
the constant backdrop and tool for other forms of 
discrimination intended to exert control of African 
Americans—from redlining and segregated schools to 
disparate healthcare and denial of bank loans—that has 
prevented many African Americans throughout history 
from living a dignified life of equal opportunity. 
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CHAPTER 4 = Political Disenfranchisement 


COURTESY OF IMAGNO/HULTON ARCHIVE VIA GETTY IMAGES 


I. Introduction 


African Americans have pursued equal political par- 
ticipation since before the Civil War.! But the federal, 
state, and local governments of the United States have 
suppressed, and continue to suppress, African American 
votes and African American political power. The United 
States did not explicitly prohibit states from discrim- 
inating against African American male voters until 
almost a century after the nation’s founding, and it de- 
nied African American women this protection from 
discrimination for nearly a half century more.’ 


After the United States amended the Constitution to pro- 
tect the voting rights of American citizens against racial 
and gender discrimination, for African Americans, this 
right existed only on paper for most of American history. 
Whites terrorized African American voters with violence 
to prevent them from voting while federal, state, and lo- 
cal governments ignored the violence, failed to prosecute 
offenders, or participated in the violence themselves.* 


States, especially in the South, passed vagrancy and cur- 
few laws to criminalize African Americans, strip away 
their right to vote, and prevent them from organizing 
politically.* States found legal loopholes for the voting 
protections in the U.S. Constitution, including litera- 
cy tests, poll taxes, and other devices used to prevent 
African Americans from voting in elections.® States also 
barred African Americans from serving on juries, ° effec- 
tively denying African Americans other opportunities to 
serve in civic and public life. 


These restrictions secured the power of white suprema- 
cists in local, state, and federal government, allowing them 
to block hundreds of civil rights laws and rewrite many 
of the country’s most important pieces of legislation to 
exclude or discriminate against African Americans.’ Over 
centuries, as African American activists struggled and 
made advances towards equal political participation, fed- 
eral, state, and local governments throughout the United 
States continued to pass laws, issue court decisions, or take 
actions to smother African American political power.® 


In recent years, the Supreme Court has issued decisions 
eliminating the protections of the Voting Rights Act,® as 
federal, state, and local officials have continued to take 
actions that impair African Americans’ ability to vote 


75 cars of Ku Klux Klan members drove through Miami, Florida to prevent African Americans from voting. (1939) 
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and express their political voice. Despite the historical 
advancements African Americans have made in political 
participation, African Americans remain underrep- 
resented, both in elected office’ and in the policies 
enacted to meet African American communities’ needs." 


California imposed similar restrictions on African 
American political participation throughout its history.” 
Though California professed to be a free state when it 
joined the union, white and African Americans did not 
possess the same freedoms. California refused to ratify 
the Fourteenth and Fifteenth Amendments for nearly 
a century,’ and it built many of the same barriers to 
African American political participation as those used in 
the South, such as poll taxes, literacy tests, and the dis- 
enfranchisement of people convicted of felonies.'* The 
state also enacted other legal barriers, such as its law 
banning any non-white person from testifying in any 


court case involving a white person.” While California 
eventually eliminated many of these restrictions," its 
adoption of these discriminatory practices has had 
longstanding effects on Black political participation, 
representation, and the current inequalities that per- 
sist within the state.” 


This chapter begins in section II by discussing the long 
history of white officials portraying African American 
political participation as a threat to undermine African 
American political power and maintain racial subordi- 
nation. Section III discusses the early history of African 
American political participation, from America’s found- 
ing to the end of Reconstruction. Section IV and V 
describes the many devices that local, state, and federal 
official have used to suppress African American politi- 
cal power, as well as the voting rights legislation that the 
United States and California have enacted after centu- 

ries of African American sacrifice 

and struggle. This chapter ends in 

Section VI by describing the conse- 


Senator Richard Nixon promised “law and order” during the 
presidential campaign of 1968, preying on white fears of social 
upheaval amidst the civil rights movement. Nixon’s victory in 1968 
began what became known as the Republican “Southern Strategy”: 
winning votes from the South by appealing to racial prejudice. 


quences of both past and present 
efforts to suppress African American 
political participation, and how the 
exclusion of African Americans 
from political power have produced 
deep inequalities in the policies 


that shape America and the lives of 
African Americans. 


II. Political Demonization of African Americans 


White politicians have long portrayed African American 
political participation as a threat in order to undercut 
African American political power and maintain the racial 
hierarchy of enslavement, even after Emancipation.'® 


During and after Reconstruction, white southern 
Democrats used fears of African American political pow- 
er to propel themselves into office.!? For example, in 
1870, West Virginia Democrats used the ratification of 
the Fifteenth Amendment to provoke fear that African 
Americans would threaten the “white man’s govern- 
ment.”*° After Democrats won the governor’s seat and 
control of the state legislature in West Virginia, one 
Republican observed that “[hlostility to negro suffrage was 
the prime element of our defeat.””! In 1901, the President 
of the Alabama Constitutional Convention warned against 
the “menace of negro domination” to justify the state’s ef- 
forts “to establish white supremacy in this State.”” 


White politicians continued to employ the same tactics 
throughout the 20th century and into the 21st century. 
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Despite the nonviolent protests led by Dr. Martin Luther 
King, Jr. and others during the civil rights movement in 
the 1950s and 1960s, white Americans portrayed African 
American civil rights activists as violent rioters and 
criminals.** Exploiting this racist imagery, then-Sena- 
tor Richard Nixon promised “law and order” during the 
presidential campaign of 1968, preying on white fears of 
societal upheaval amidst the civil rights movement.” This 
move contributed to Nixon’s victory in the 1968 election, 
beginning what became knownas the “Southern Strategy”: 
the Republican strategy to win votes from the South by 
appealing to the racial prejudice of white southerners.” 


In 1981, Republican campaign strategist Lee Atwater de- 
scribed the evolution of the Southern Strategy, shifting 
from express racial discrimination to more indirect dog 
whistles: “You start out in 1954 by saying, ‘Nigger, nigger, 
nigger.’ By 1968 you can’t say ‘nigger’—that hurts you, 
backfires. So you say stuff like, uh, forced busing, states’ 
rights, and all that stuff, and you're getting so abstract. 
Now, you're talking about cutting taxes, and all these 
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things you're talking about are totally economic things 
and a byproduct of them is, [B]lacks get hurt worse than 
whites.... ‘We want to cut this,’ is much more abstract 
than even the busing thing, uh, and a hell of a lot more 
abstract than ‘Nigger, nigger.’”*® 


Lee Atwater continued this strategy 


ad helped transform Bush’s 15 point deficit into a presi- 
dential victory, 426 electoral votes to 111.* When critics 
pointed out the racial fearmongering of the Horton ad, 
the Bush campaign tried to distance itself from it.” 


in the presidential election of 1988, The federal government erased the humanity of enslaved Black 


With George H.W. Bush trailing his ri- 
val by 15 points in the polls, Atwater 


people in many ways. The 1850 and 1860 federal censuses did not 
list most enslaved people by their own name, but by the name of 


convinced the campaign to shift gears 
and go on the attack.”” The weapon 
they would use: an African American 
man named Willie Horton.”* 


Released from penitentiary in the state governed by 
Bush’s rival, Willie Horton was convicted and incarcer- 
ated for sexually assaulting a white woman.”? Preying 
on stereotypes and fears of African American criminal- 
ity and African American assault on white womanhood, 
Atwater and the Bush campaign played television ads 
prominently displaying Horton’s African American face 
over ominous warnings, to great success. In focus groups, 
half of prospective voters almost immediately switched 
to supporting Bush after seeing the ad.*° In practice, the 


III. Reconstruction and the 


Nationally 

From its beginning, the United States excluded enslaved 
African American people from American citizenship, de- 
clining to count them as full people.*® As discussed in 
Chapter 2, Enslavement, in 1789, the U.S. Constitution 
included a “Three Fifths Clause,” counting enslaved 
African American persons as “three[-]fifths of all other 
persons” for the purpose of establishing the number of 
representatives each state would have in Congress, as 
well as the number of electoral votes each state would 
cast in a presidential election.” 


On the one hand, the Three-Fifths Clause dehumanized 
enslaved African Americans by not counting them as a 
full person. On the other hand, by allowing proslavery 
southerners to partially count enslaved people toward 
their total number of electoral votes and representatives 
in Congress, even though enslaved people could not vote 
or express any political voice, the Constitution gave the 
states that enslaved them much more power than they 
would have had otherwise. 


For example, southerner Thomas Jefferson would not 
have won the presidential election in 1801 without the 
additional electoral votes given to southern states based 


their enslavers. 


Today, the same stereotypical imagery persists in 
American politics. Echoing the language of elections 
past, Donald Trump declared himself the “law and or- 
der candidate.”** After the police murder of George 
Floyd in the summer of 2020, Trump called protesters in 
Minnesota “thugs” and said that “when the looting starts, 
the shooting starts,” using the exact same phrase that a 
white Miami police chief repeated in response to African 
American protestors in 1968.** When peaceful protesters 
marched in D.C., the Trump administration met those 
protests with tear gas, smoke bombs, and beatings.*° 


Constitution 
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on the number of African Americans they enslaved within 
their borders.** Further, the manner in which the fed- 
eral government counted the enslaved population of 
African Americans erased their humanity. The 1850 and 
1860 federal censuses did not list most enslaved people by 
name, as they did for white Americans, but by the name 
of their enslavers.°° 


While denying enslaved African Americans their cit- 
izenship, the United States also denied free African 
Americans the right to vote. When the Framers signed 
the Constitution in 1787, they left voting laws to the 
states—whose laws protected the right to vote only for 
white, male property owners.*® Though a few north- 
ern states would eventually extend the right to vote to 
African Americans, by the time of the American Civil 
War, most states, including every southern state, pro- 
hibited African Americans from voting.*! 


During Reconstruction (1865 to 1877), the feder- 
al government aimed to give newly freed African 
Americans access to basic civil rights. The Civil Rights 
Act of 1866 granted citizenship to anyone born in the 
United States regardless of color, or previous enslave- 
ment.” The Fourteenth Amendment made birthright 
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citizenship and civil rights permanent.* By achieving 
these changes, African Americans not only redefined 
their own citizenship—they redefined citizenship for 
all Americans.** Birthright citizenship might not have 
come into existence in the United States without African 
Americans’ struggle against slavery, and it helped open 
the door to citizenship for all immigrants and their U.S. 
born children.* 


Congress also recognized that political rights were essen- 
tial to African American civil and economic rights,” so the 
Fifteenth Amendment was ratified in 1870 which prohib- 
ited states from discriminating against voters based on 
“race, color, or previous condition of servitude.””’ 


However, the Fourteenth and Fifteenth Amendments 
had limitations. The Fourteenth Amendment did not 
protect African Americans’ right to vote.*® Instead, the 
Fourteenth Amendment only punished states that le- 
gally denied male citizens the right to vote by reducing 
their number of representatives in Congress,* a penal- 
ty that has never been enforced.®*° While the Fifteenth 
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Amendment prohibited states from denying a person’s 
right to vote based on race, it contained no enforcement 
mechanism without an act of Congress.” 


In 1870 and 1871, Congress passed several Enforcement 
Acts, giving the federal government the authority to 
prosecute violations of the Fifteenth Amendment.” But 
in 1875, the U.S. Supreme Court held that because the 
Fourteenth and Fifteenth Amendments only empow- 
ered the federal government to prohibit discrimination 
by the states, it did not empower the federal govern- 
ment to prosecute the private white militants who used 
racial terror to suppress African American voting.®** 
And to the extent that the Fifteenth Amendment pro- 
tected African American men in the right to vote, it did 
not extend the same protection to African American 
women, who would have to wait another half century 
for the Nineteenth Amendment in 1920.* 


African Americans responded by taking full advantage of 
their new political rights. African Americans held con- 
ventions across the country® and participated in state 
constitutional conventions to secure 
their voting rights.°° Republicans in 
Congress increasingly began to be- 
lieve that they needed to overhaul 
southern governments and ensure 
that ex-Confederates did not return 
to power.*’ As a result, Congress 
passed a series of laws from 1867 to 
1868 called the Reconstruction Acts, 
which required most ex-Confed- 
erate states to hold constitutional 
conventions and write new state 
constitutions acknowledging 
African American civil rights.°* 


IBRARY OF CONGRESS 


The Reconstruction Acts guaranteed 
African American men the right to 
vote for constitutional delegates and 
on the new constitutions.°®® Across the 
South in 1867, African American turn- 
out ranged from 70 percent in Georgia 
to 90 percent in Virginia.® African 
American votes were nearly unani- 
mous in support of ballot measures 
to hold constitutional conventions 
to amend their state constitutions to 
guarantee equal rights. Hundreds of 
African American men served in the 
southern state constitutional con- 
ventions under the Reconstruction 
Acts, and they participated alongside 
white Republicans in writing new 
constitutions which protected equal 
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voting rights, civil rights, and educational rights (although 
usually in segregated facilities) for African Americans. 
By 1868, more than 700,000 African American men were 
registered to vote in the South. One white Republican in 
Alabama said that African Americans “voted their entire 
walking strength—no one stayed at home that was able to 
come to the polls.” 


With African American voters came African American 
elected officials. During Reconstruction, over 1,400 
African Americans held federal, state, or local office, and 
more than 600 served in state assemblies.® Many of these 


the federal government’s resolve and undermined sup- 
port for pro-Reconstruction officials in the south.” To 
regain support, President Ulysses S. Grant shared power 
with southern Democrats who opposed Reconstruction, 
causing one northerner to complain that the govern- 
ment was filling “every Dep[artment]” with southern 
Democrats to “placate the rebels and get their votes.”” 


These pressures came to a head in the presidential election 
of 1876, when both the candidates—Republican Rutherford 
B. Hayes and Democrat Samuel Tilden—claimed to have 
won due to contested votes in the southern states where 
election violence and fraud was 
high.“ Southern Democrats contest- 
ed the results, threatening revolt.” 


White politicians—including Republicans who had _ favored 
Emancipation and Black enfranchisement—treated Black elected 
officials as junior partners in government. In 1874, 16 Black 
politicians in Louisiana publicly complained of being excluded 


To avoid another civil war, the 
Republicans and Democrats reached 
a compromise: the Democrats 
stopped contesting the presiden- 


new African American officials were formerly enslaved, 
and many took seats formerly held by men who had en- 
slaved others.®° The ranks of elected African American 
officials included 16 African American men elected to 
Congress, 14 to the U.S. House of Representatives and 
two to the U.S. Senate.” 


The election of African Americans into office, however, 
did not translate to full political representation. African 
Americans took a lower share of elected seats in both 
state and federal office relative to their proportion of 
the electorate, and rising presence in office did not al- 
ways carry greater power at the highest levels of state 
government.*®* White politicians—including Republicans 
who had favored Emancipation and African American 
enfranchisement—treated African American elected 
officials as junior partners in government.® In 1874, 16 
African American politicians in Louisiana publicly com- 
plained of being excluded from “any knowledge of the 
confidential workings of the party and government” and 
“not infrequently humiliated in our intercourse with 
those whom we have exalted to power.”” 


Over time, white northern support for Reconstruction 
collapsed. Southern Democrats intensified violent in- 
surrection, and white northerners tired of the economic 
and military costs necessary to enforce equal rights.” 
An economic depression in the 1870s further weakened 


from “any knowledge of the confidential workings of the party 
and government” and “not infrequently humiliated in our 
intercourse with those whom we have exalted to power.” 
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tial election and the Republicans 
agreed to withdraw federal troops 
from key locations in the south, ef- 
fectively ending Reconstruction.” 
As the chairman of the Kansas state 
Republican committee wrote, “I 
think the policy of the new admin- 
istration will be to conciliate to the 
white men of the South. Carpetbaggers to the rear, and 
niggers take care of yourselves.”” An article published in 
The Nation predicted, “[t]he negro... will disappear from 
the field of national politics. Henceforth, the nation, asa 
nation, will have nothing more to do with him.” 


California 

The State of California entered the union in 1850, and 
its constitution proclaimed that “neither slavery, nor 
involuntary servitude, unless for the punishment of 
crimes, shall ever be tolerated in this State.”’”? But that 
very same document gave only “white male citizen|[s]” 
the right to vote.*° From the beginning, freedom in 
California meant something different for white and 
African American Californians. As detailed in Chapter 
2 Enslavement, despite California’s prohibition on 
slavery, enslavers forced hundreds of enslaved African 
Americans into the state.*' California became one of the 
few free states to pass a fugitive slave law, authorizing 
and even enforcing the ability of white Californians to 
kidnap and traffic African American Californians to 
southern enslaving states. *? 


Meanwhile, free African American Californians faced oth- 
er restrictions on their ability to participate in civic life. 
California banned African Americans and other nonwhite 
people from testifying in court against a white person.* In 
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some cases, this law allowed a white man to get away with 
murder. In 1854, the California Supreme Court overturned 
the murder conviction of a white man because he was con- 
victed based upon the testimony of Chinese witnesses.** 


African American testimony against him would be barred 
in court.” Another legislator proclaimed that the law 
banning African American testimony served as “a legis- 
lative license for the commission of crimes.”°? Though the 


Admitting that California designed the law to protect white 
defendants from justice, California’s Supreme Court defended the 
law as a matter of public policy, warning that allowing any non- 
white person to testify “would admit them to all the equal rights 
of citizenship, and we might soon see them at the polls, in the jury 
box, upon the bench, and in our legislative halls,” a prospect that 
the Court viewed as an “actual and present danger.” 


Schell trial generated a firestorm of 
controversy, California’s Legislature 
refused to change the law that year.™* 


Many other African American 
Californians suffered crimes with- 
out recourse to testimony and justice 
in court. When Jim Howard, a white 
man, stole from an African American 
laundryman named Albert Grubbs, 
Grubbs testified and helped secure 


Reversing the murder conviction, the California Supreme 
Court explained: “In using the words, ‘No Black, or Mulatto 
person, or Indian shall be allowed to give evidence for 
or against a White person,’ the Legislature... adopted the 
most comprehensive terms to embrace every known class 
or shade of color, as the apparent design was to protect 
the White person from the influence of all testimony oth- 
er than that of persons of the same caste.”®° Admitting 
that California designed the law to protect white defen- 
dants from justice, California’s Supreme Court defended 
the law as a matter of public policy, warning that allowing 
any non-white person to testify “would admit them to 
all the equal rights of citizenship, and we might soon see 
them at the polls, in the jury box, upon the bench, and 
in our legislative halls,” a prospect that the Court viewed 
as an “actual and present danger.”*® 


One case drew public attention to the law and its effects 
on African American Californians. In 1861, a white man 
named Rodney B. Schell robbed a Black-owned busi- 
ness.*” When George W. Gordon, an African American 
barber, complained to the police, Schell shot and mur- 
dered Gordon in his shop.** At Schell’s murder trial, his 
attorneys used California’s ban on non-white testimo- 
ny to exclude the prosecution's key witness, hiring two 
“hairologists” who examined the witness’s hair under a 
microscope and claimed that the witness had “African 
blood in his veins.”** Consequently, the court excluded 
the key testimony, resulting in Schell’s conviction for sec- 
ond-degree murder, rather than first-degree murder.*° 


A Black-owned local newspaper called the case a “Mockery 
of Justice” in “one of the most deliberate and cold-blood- 
ed murders that ever disgraced California, even in her 
rudest and most lawless days.”*' One California legislator 
observed that Schell had murdered Gordon, knowing that 
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Howard’s conviction for grand lar- 

ceny.® On appeal, the Chief Justice 

of the California Supreme Court, 

Stephen J. Field—who would later 
become a Justice on the U.S. Supreme Court—overturned 
the conviction, declaring that California’s law categorical- 
ly barred any African American testimony, even if “crime 
may go unpunished.”*° 


“One vote less” (1872) 


Discriminated against by both the laws and those who 
would break it, many African American Californians, 
like Peter Lester—who was assaulted and robbed in his 
store but unable to testify against the perpetrators—left 
the state.*’ From San Francisco alone, some 200 African 
American families, a substantial portion of the 4,000 
total African Americans who had settled in California 


Chapter 4 —{3— Political Disenfranchisement 


between 1850 and 1860,°* left during the 1850s in a mass 
exodus to British colonies in what is now Canada.°? 


Other African American Californians organized in re- 
sponse to these restrictions. African American citizens 
formed the Colored Executive Committee and found- 
ed their own weekly newspaper, Mirror of the Times.!°° 
Drawing from African American activism in other parts 
of the nation, African American Californians held the 
first of four “Colored Citizens’ Conventions” in 1855 at 
the St. Andrews African Methodist Episcopal Church in 
Sacramento." At this convention and later meetings, they 
advocated against slavery, urged repeal of California’s law 
barring African American testimony against whites in 
state courts, and petitioned for the right to vote.'” 


After an eight-year campaign, convention delegates 
convinced the California Legislature to repeal its ban 
on African American testimony in 
1863.'°? As soon as the ban on African 
American testimony ended, African 


grant voting rights to African American men, if approved 
by a two-thirds vote by the state assembly and the state 
senate.'” But by then, the Democrats had taken over the 
legislature after campaigning on anti-African American 
and anti-Chinese platforms.'’ African American activists 
could not find a single member of the state legislature 
who would agree to present the petition for the state 
legislature’s consideration."* 


California continued to deny equal rights for its African 
American citizens. When the United States adopt- 
ed the Fourteenth Amendment to the United States 
Constitution in 1868, guaranteeing the equal protection 
of law to African Americans, the California Legislature 
ignored the Amendment and never ratified it."° 
Similarly, California later refused to ratify the Fifteenth 
Amendment, which prohibited states from discriminat- 
ing against voters on the basis of race."° 


American Californians spearheaded 
legal efforts to protect their rights in 
court. African American women or- 
ganized legal efforts to file charges 
against streetcar drivers who refused 
to pick up African American riders 
or harassed them on the car.’ 


In other cases, African American 


California continued to deny equal rights for its Black citizens. 
When the United States adopted the Fourteenth Amendment to 
the United States Constitution in 1868, guaranteeing the equal 
protection of law to African Americans, the California Legislature 
ignored the Amendment and never ratified it. Similarly, California 
later refused to ratify the Fifteenth Amendment, which prohibited 
states from discriminating against voters on the basis of race. 


testimony proved crucial to 

preventing African American 

Californians from being enslaved. 

Thirteen years after California entered the union as a 
free state, in 1863, an enslaver purchased and trafficked 
a 12-year-old African American girl, Edith, selling her 
to a farmer in Sacramento County.’” But a free African 
American man named Daniel Blue intervened on her be- 
half, filing a case in court.'®° With his testimony and the 
testimony of other African American citizens, he per- 
suaded the Sacramento probate judge to remove Edith 
from the enslaver’s custody.” 


After the repeal of the ban on African American testi- 
mony in 1863,'°° and the abolition of slavery in 1865,'°° 
African American activists in California turned their at- 
tention to voting rights. The California Colored Citizens’ 
Convention of 1865 petitioned the state legislature for 
a constitutional amendment to give African Americans 
voting rights."° But when a Republican State Senator 
presented the petition to the state legislature, its mem- 
bers never discussed it.” 


In the following two years, African American activists 
drafted another petition asking the state Legislature to 
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Nevertheless, enough states voted for the Fifteenth 
Amendment to make it the law of the country in 1870, and 
upon its ratification,"” African American Californians 
registered to vote in droves."® But California officials 
openly refused to abide by the Fifteenth Amendment." 
California’s Attorney General Joseph Hamilton instruct- 
ed county clerks not to register African American voters 
until Congress passed legislation commanding them to 
do so.'”° 


When African American Californians and their allies 
protested in response, in some areas, county clerks caved 
to public pressure and eventually permitted African 
American Californians to vote.”! Others resisted more 
firmly. In southern California, Louis G. Green was the 
first African American Californian in Los Angeles who 
tried to register to vote.” When the Los Angeles County 
Clerk refused to allow him to do so, Green filed suit in 
court.!?? The County Judge—who was the brother-in-law 
of the County Clerk being sued—upheld the Clerk’s re- 
fusal to register Green.”* 
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Recognizing the resistance to African American voting 
in California and other states, Congress enacted the 
Enforcement Act of 1870, a federal law imposing penal- 
ties for states who violated the Fifteenth Amendment.!”° 
Only after the passage of this law did California officials 
submit and allow African American men to register to 


vote.'”° It would take California nearly another decade 
to change its constitution to partly conform to the 
Fifteenth Amendment’s requirements in 1879,’ and 
nearly another century to formally ratify the Fourteenth 
and Fifteenth Amendments to the U.S. Constitution in 
1959 and 1962, respectively. '”* 


IV. Devices Used to Suppress African American 


Political Participation 


Though African Americans strove to build and main- 
tain the promise of African American citizenship after 
Emancipation, the end of Reconstruction left them 
unprotected against the white supremacists who had 
previously enslaved them. After Reconstruction, white 
Americans in both the North and South employed a host 
of devices to reassert white supremacy and suppress 
African American political power. As a result, African 
Americans who had already been voting for many years 
were barred from voting. 


Racial Terror to Suppress African American 
Political Power 

As Chapter 3 Racial Terror details, white Americans resort- 
ed to kidnapping, mass murder, and other forms of racial 
terror to reassert white supremacy and destroy African 
American political power all across the southern states.'”° 
The federal and Republican-run state governments tried 
to suppress this violence, but white local officials and law 
enforcement across the South often turned a blind eye or 
even participated in the violence themselves.'° Federal 
and state officials themselves have used their power to 
target and terrorize civil rights leaders." 


As violence intensified in the South President Grant’s cabinet 


white Americans in both the North and South began to 
protest federal military intervention in local affairs.'* 
According to one historian, “[t]he spectacle of soldiers 
‘marching into the Hall... and expelling members at the 
point of bayonet’ aroused more Northern opposition than 
any previous federal action in the South.” 


President Grant’s cabinet urged the President to “wash 
the hands of the Administration entirely of the whole 
business,” referring to the repeated white insurrec- 
tions in Louisiana, and white political backlash made 
Congressional Republicans wary of further military 
intervention in the south.’ When the Republican 
Governor of Mississippi, a member of Grant’s own party, 
requested federal aid against white supremacist insur- 
rection, President Grant wrote, “[t]he whole public are 
tired out with these annual autumnal outbreaks in the 
South... [and] are ready now to condemn any interfer- 
ence on the part of the Government.”'” 


For much of American history, then, the federal govern- 
ment sacrificed the lives and rights of African Americans 
for political stability while white Americans in the South 
wrought racial violence to oppress African Americans. 


Despite the many threats to their 
lives, African American activists 
organized in response to these cam- 
paigns of racial terror. They formed 


urged him to “wash the hands of the Administration entirely of 
the whole business.” For much of America history, the federal 
government sacrificed the lives and rights of African Americans 
in exchange for political stability. 


organizations like the National 
Association for the Advancement of 
Colored People (NAACP), a group of 
African American intellectuals and 


Even during Reconstruction, about 10 percent of African 
American political officials reported receiving violent 
threats and suffered physical assaults.'** At least 35 African 
American officials were murdered by the Ku Klux Klan or 
similar terrorist organizations.'** Though the federal gov- 
ernment intervened to stop early violence in Louisiana, 
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activists who partnered with white 
liberals to pursue African American 
civil rights and equality, pursuing 
legal challenges against many of the devices described 
throughout this chapter.'** State governments sought to 
sabotage these efforts. Mississippi, for instance, created 
the Mississippi State Sovereignty Commission, an agency 
created to resist the civil rights movement and preserve 
racial segregation.'** The Commission planted clerical 
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workers in the offices of civil rights attorneys, spied on 
civil rights organizations, obstructed African American 
voter registration, and encouraged police harassment of 
African Americans.'*° 


The federal government, at times, 
targeted and terrorized civil rights 
leaders as well. During the 1950s 
and 1960s, for instance, when Dr. 
Martin Luther King, Jr. urged nonvi- 
olent protest to pursue racial justice, 
Federal Bureau of Investigation (FBI) 
Director J. Edgar Hoover viewed Dr. 
King as a communist threat and ordered the electronic 
surveillance of Dr. King and his staff.'*' While doing so, 
the FBI produced reports claiming that one of Dr. King’s 
advisors was a communist, suggesting that international 
communists might be controlling Dr. King.'** Though the 
FBI's surveillance uncovered no evidence of communist 
influence, it uncovered evidence of Dr. King’s extramarital 
affairs, and used this information not only to try and dis- 
credit Dr. King as a leader of the civil rights movement, but 
also to attempt to convince Dr. King to take his own life.'** 
“They are out to break me,” Dr. King confided to a friend, 
“[t]hey are out to get me, harass me, break my spirit.”"* 


The federal government continued to surveil and sabo- 
tage other African American activists and organizations. 
In the 1960s and 1970s, the federal government took 
extensive measures to surveil the Black Panther Party, 
using undercover agents to infiltrate the group and sow 
discord, contributing to its collapse.'*® Though public 
exposure of the FBI’s surveillance activities forced the 
government to enact several reforms, those reforms 
weakened over time, and the FBI has reportedly resumed 
similar programs surveilling African American activists, 
including those in the Black Lives Matter movement.'° 


Black Codes and Vagrancy Laws 

As discussed later in Chapter 11 An Unjust Legal System, 
southern states passed a series of laws between 1865 
and 1866—which historians refer to collectively as the 
“Black Codes’—to criminalize freed African Americans 
for engaging in ordinary activity and force them back 
into forms of enslaved labor.” During Reconstruction, 
Republicans in Congress managed to remove these 
Black Codes with the Civil Rights Act of 1866 and 
the Fourteenth Amendment."* But after the end of 
Reconstruction, former Confederate states began 
passing a flurry of laws similar to the post-Civil War 
Black Codes, that while racially neutral on their face, 
added up to slavery-like conditions in practice."° Every 
former Confederate state except Tennessee enacted 
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vagrancy laws, between 1890 and 1909, which criminal- 
ized “idle” behavior and forced African Americans back 
into conditions of enslavement,'®° limiting the forma- 


When Mississippi adopted literacy tests, among other voting 
restrictions, in its 1890 constitutional convention, the president 
of the convention declared: “Let us tell the truth if it bursts the 
bottom of the Universe. We came here to exclude the negro.” 


tion of African American businesses and spaces that 
provided the foundation for African American com- 
munity and political consciousness.’ By criminalizing 
African Americans for everyday conduct, these laws 
suppressed African American political participation in 
two ways: African Americans convicted of a crime could 
not vote or serve on juries, and African Americans were 
prevented from organizing to protest these laws, be- 
cause these laws made such gatherings illegal.!” 


Literacy Tests 

Because the Fifteenth Amendment to the United States 
Constitution declared that a person's right to vote shall 
not be denied “on account of race, color, or previous con- 
dition of servitude,” states created many laws designed 
to block African American voting without referring to 
race.'** One of these methods was the literacy test: voting 
registrars or poll workers would test a person's reading 
or writing capabilities before permitting them to regis- 
ter or vote. Usually, these tests required a prospective 
voter to either write down a certain piece of text (such 
as a part of the Constitution) or to write down answers to 
written questions.'’® Following Reconstruction, at least 
21 states in both the North and South used literacy tests 
to deny African Americans their voting rights.'°° 


As described in Chapter 6 on Separate and Unequal 
Education, states and local governments deprived 
African Americans of educational resources and oppor- 
tunities during enslavement and after Emancipation.” 
Consequently, states adopted literacy tests knowing that 
such barriers would primarily exclude African American 
voters.'°* At the South Carolina constitutional conven- 
tion of 1895, Senator Ben Tillman explained that the 
literacy test was intended to take the vote away from 
“ignorant [B]lacks.”"** When Mississippi adopted literacy 
tests, among other voting restrictions, in its 1890 con- 
stitutional convention, the president of the convention 
declared: “Let us tell the truth if it bursts the bottom 
of the Universe. We came here to exclude the negro.”! 
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Even when many African Americans were well-equipped 
to pass ordinary literacy tests, states excluded African 
American voters by requiring them to satisfy more com- 
plex requirements than those required for white voters; 
asking subjective questions that gave white officials the 
discretion to exclude African American voters; or re- 
quiring African American voters to answer impossible 
questions, such as “how many bubbles are in a bar of 
soap?”'® One Georgian official boasted, “I can keep the 
President of the United States from registering [to vote], 
if I want to. God, Himself, couldn't understand that sen- 
tence [in the literacy test]. I, myself, am the judge.”'* 


African Americans challenged these literacy tests in 
court but met with little success. In 1898, the United 
States Supreme Court upheld Mississippi's literacy test 
in acase called Williams v. Mississippi.'®° After an all-white 
jury convicted Henry Williams, a African American man, 
of murder, Williams appealed, arguing that he did not 
receive a fair trial because African Americanss were ex- 
cluded from the jury.’ 


Because the jury list was drawn from the state’s voter reg- 
istries, the Court examined whether Mississippi’s literacy 
tests had illegally blocked African Americans from regis- 
tering to vote.'*’ The Court approved of the literacy tests, 
holding that the literacy test did not mention race and 
therefore did not discriminate based 
on race.'® The strategy pursued by 
Mississippi and other states worked: 
states could pass racist laws designed 
to deny African American votes, and 
so long as the laws did not mention 
race, those laws would be upheld 
in court. 


With the Supreme Court’s approval, 
states continued to use literacy tests 
to restrict African American vot- 
ing through the 20th century.’ 
It took 100 years after the end of 
Reconstruction for the federal gov- 
ernment to permanently ban literacy 
tests nationwide through an amend- 
ment to the Voting Rights Act in 1975." Despite this federal 
prohibition, some states, like North Carolina, still have un- 
enforceable literacy tests on the books today." 
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Thus, while states enacted literacy tests after 
Reconstruction in the late 1800s, these voting restric- 
tions lasted well until the late 20th century, shaping the 
lives of Americans who currently live and serve in public 
office. President Joseph Biden, and at least 80 out of the 
100 current U.S. Senators, were alive when literacy tests 
were still legal in the United States.” 
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Property Requirements and Poll Taxes 
States also used property requirements and poll taxes 
to prevent African Americans from voting.'” Beginning 
in early American colonial history, states required in- 
dividuals to own a certain amount of land or property 
before they could vote.’ After American independence, 
more states removed or relaxed these laws, and many 
new states never adopted them at all.'’® But to prevent 
free African American men from voting, many states be- 
gan limiting voting only to white men.’ The Fifteenth 
Amendment forced states to eliminate this express ra- 
cial discrimination, but with the end of Reconstruction, 
states in both the North and South reenacted these 
property restrictions or created new ones, imposing 
poll taxes to require potential voters to make a payment 
before they could cast their ballot.'” 


While these laws had the effect of excluding all poor 
voters—white and African American alike—the law spe- 
cifically exploited the fact that African Americans, newly 
freed from slavery, often began their free lives without 
any wealth, preventing them from affording the costs of 
the poll tax. Additionally, some states, such as Alabama, 
required a person to pay poll taxes for prior elections in 
which they had not voted, a penalty that directly target- 
ed African Americans, who could not have voted until 
after Emancipation.’ 
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The receipt of Kumekichi Ishibashi's payment of $2 for the State Poll Tax in year 1912. 


Despite repeated challenges from civil rights activists, 
poll taxes remained a persistent barrier to the right to 
vote until 1965.!” In 1937, the U.S. Supreme Court up- 
held the use of state poll taxes, declaring that poll taxes 
did not deny any constitutional right because the “[p] 
rivilege of voting is... conferred by the state and... the 
state may condition suffrage as it deems appropriate.”'®° 


Recognizing the effects poll taxes had on voting, Congress 
attempted to ban poll taxes in some fashion in 1942, 
1943, 1945, and 1947.'*! None of those laws passed the 
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Senate due to southern senators’ use of the filibuster—a 
Senate rule requiring a two-thirds majority before de- 
bate could end and a vote could be taken ona bill.'** The 
southern senators’ reasoning behind their defense of the 
poll tax was simple: the poll tax was one of the devices 
used to suppress African American voters and keep the 
senators in power. 


Although the poll tax affected whites more than African 
Americans, the southern senators believed that repeal of 
the poll tax would provide momentum to removing other 
barriers blocking African American voting in the South." 
It took decades more of activism and litigation before 
Congress prohibited poll taxes in 1965!** and the Supreme 
Court ruled poll taxes to be unconstitutional in 1966.'*° 


Negro voter.” 


Challenger Laws and Witness Requirements 
To exclude African American voters, states also used 
“challenger laws” and laws requiring witnesses to attest 
to avoter’s qualifications.'*° Challenger laws allow private 
citizens to contest another person’s qualifications to vote, 
usually by making a complaint before the local or state 
officials charged with registering voters or administer- 
ing the polls during election day.'*” Many states enacted 
such laws before the Civil War, some as far back as the 
American Revolution.'** Following Reconstruction, how- 
ever, states in both the North and South used these laws 
to allow white supremacists to challenge, intimidate, and 
suppress African American votes.'® 


Virginia enacted its first challenger law in 1870, a few 
months after the end of Reconstruction.'*° The state 
reenacted the law in 1904, following its 1901 to 1902 con- 
stitutional convention," which the state held “mainly 
for the purpose of disenfranchising the Negro voter.”'” 


In Florida, lawmakers enacted laws in 1877 requiring 
voters challenged at the polls to produce two witness- 
es “personally known” to at least two polling officials.'%* 
Because Florida’s polling officials were almost exclusive- 
ly white, few African American citizens could provide 
witnesses known to them, meaning that Florida’s chal- 
lenger law allowed any white citizen to block an African 
American voter from casting their ballot.'** Though 


Virginia enacted its first challenger law in 1870, a few months 


1904, following its 1901 to 1902 constitutional convention, which 
the state held “mainly for the purpose of disenfranchising the 
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many of these challenger and witness laws have been 
modified through time, they remain prevalent today: as 
of 2012, 46 states have laws that permit private citizens 
to challenge other citizens’ voting eligibility.'* 


Grandfather Clauses 

Many southern states understood that the onerous voting 
requirements they imposed, if applied fairly, could ex- 
clude white voters, too. To ensure that these restrictions 
primarily excluded African American voters, a half-dozen 
states in the South created so-called grandfather claus- 
es.'°® Grandfather clauses allowed voters to vote, even if 
they could not pay the poll tax or otherwise would not 
have passed a literacy test, as long as they had been en- 
titled to vote prior to 1866 or 1867, 
or were descended from someone 
who had been entitled to vote prior 
to 1866 or 1867.!%” 


after the end of Reconstruction. The state reenacted the law in 


In effect, this meant that African 
Americans—who had not been el- 
igible to vote prior to 1866 or 1867 
in most of these states—would be 
the ones subject to the new voting 
restrictions. The Supreme Court 
ruled these grandfather clauses to 
be discriminatory and unconstitutional in 1915.'°* While 
grandfather clauses had a relatively shorter lifespan than 
literacy tests or poll taxes, they presented one of many 
tools used in combination with others to prevent African 
Americans from exercising their right to vote, revealing 
how states enacted many of their supposedly race neu- 
tral laws with the purposeful design of disenfranchising 
African American voters. 


Exclusion from State Primary Elections 
White Americans also prevented African American vot- 
ers from participating in state party primary elections.'*° 
Since the late 1890s, political parties in the United States 
have held primary elections to allow voters to determine 
the candidates from their party who would run for of- 
fice.*°° In 1910, state legislatures and state Democratic 
party chapters in the South created the “white primary,” 
excluding all African American voters from the state pri- 
mary election process.*”' 


For states dominated by a single political party, 
determining who would run from that party essen- 
tially determined who would ultimately hold office. 
Because Democrats dominated state elections in the 
South in the late 1800s and early 1900s, the exclu- 
sion of African American voters from Democrat state 
primaries in the South during this period essentially 
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excluded African Americans from having any say in their 
elected representatives.?” 


The NAACP brought legal challenges against the white 
primary and won a case in 1927 when the U.S. Supreme 
Court held it unconstitutional under the Fourteenth 
Amendment fora state government to pass laws excluding 
African American citizens from a state primary elec- 
tion.*°* However, because the Fourteenth Amendment 
applied only to state actions, south- 
ern Democratic party leaders skirted 
around the Supreme Court’s deci- 


Following Reconstruction, state governments sought to 
maintain white supremacy by using vagrancy laws, cur- 
fews, and other restrictions to target African Americans 
with criminal laws as a form of social control.*'° Because 
states targeted African Americans for prosecution, and 
because convicted African Americans were stripped of 
their ability to vote, states effectively used criminal laws 
to not only control African Americans, but also to de- 
prive them of their right to vote. 


stow hy excluding African Awicnican Because states targeted African Americans for prosecution, and 


voters through the rules of its polit- 
ical party, which was considered a 


because convicted African Americans were stripped of their ability 
to vote, states effectively used criminal laws to not only control 


private organization.” 


In 1944, the Supreme Court closed 

the loophole and ruled that states 

could not allow private political parties to exclude 
African Americanss from voting in state primaries.* 
Following the end of the all-white primary, a record 
35,000 African Americans voted in the 1948 Democratic 
primary in South Carolina.*® 


Laws Disqualifying People Convicted of 
Felonies from Voting 

States throughout the country have long disqualified 
people convicted of felonies from voting. Together 
with America’s discriminatory criminal justice system, 
described in Chapter 11, An Unjust Legal system, states 
throughout America have used these laws to prevent 
African Americans from voting and continue to do 
so today.” 


Laws denying people convicted of felonies their right 
to vote have existed since at least the colonial period 
of American history, finding roots in earlier English, 
European, and Roman law.” Although early U.S. state 
constitutions gave their legislatures the power to pass 
laws disenfranchising people who had committed 
crimes, many states—including Alabama, Arkansas, 
Georgia, Florida, and South Carolina—only passed such 
laws after the Civil War to deny African Americans their 
newly gained right to vote.” 
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African Americans, but also to deprive them of their right to vote. 


After the Civil War, in many southern states, the per- 
centage of nonwhite people imprisoned nearly doubled 
between 1850 and 1870.7", In Alabama, for example, two 
percent of the prison population was nonwhite in 1850, 
but by 1870, 74 percent of the prison population was 
nonwhite, even though the total nonwhite population 
increased by only three percent.” Ever since the Civil 
War era, states have imprisoned African Americans at 
higher rates than white Americans.”"? One study exam- 
ining historical data found that when more of the people 
imprisoned by a state are African American, the state is 
significantly more likely to enact laws removing their 
right to vote if they have been convicted of a felony.*“ 


Many states made clear that they targeted African 
Americans with their laws removing the right to vote 
from people convicted of felonies. According to the 
North Carolina Democratic Party’s Executive Committee 
Handbook in 1898, North Carolina’s restriction origi- 
nates from the state’s efforts “to rescue the white people 
of the east from the curse of negro domination.”*” The 
Mississippi constitutional convention in 1890 changed its 
disenfranchising provision from one that included “any 
crime” to one affecting only certain offenses like burglary 
or theft, a change that the Mississippi Supreme Court ex- 
plained as one made “to obstruct” African American voting 
by targeting certain crimes the state believed that African 
American residents committed more frequently.”"* 


Other southern states expressly tied disenfranchisement 
to “furtive offenses... peculiar to the Negro's low eco- 
nomic and social status.””” Some scholars suggest that 
because denying the vote for those convicted of crimes 
was narrower in scope than literacy tests or poll tax- 
es, and easier to justify than grandfather clauses, states 
used criminal disenfranchisement laws as “insurance” 
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if courts decided to strike down other, more blatantly 
discriminatory laws.*!® 


Most of these disenfranchisement laws continue to exist 
across the country in some form to this day. Though the 
Supreme Court has recognized that “[clitizenship is not 
a [right] that expires upon misbehavior,”””® the Supreme 
Court has not extended that same logic to the right 
to vote.””° 


In 1974, the Supreme Court upheld California’s law dis- 
enfranchising people convicted of felonies, concluding 
that the removal of their voting rights is consistent with 
the Fourteenth Amendment.” Though the Supreme 
Court eventually struck down a part of Alabama’s dis- 
enfranchisement law a decade later, it only struck down 
a specific provision—applying to crimes of “moral turpi- 
tude”—that it found had the specific intent and impact 
of preventing African American citizens from voting.”” 
In that limited decision, the Court expressly declined 
to reconsider its decision in Richardson v. Ramirez, which 
continues to generally permit the disenfranchisement 
of people convicted of felonies.””? 


Today, people convicted of felonies—a disproportionate 
number of whom are African American—represent the 
largest single group of Americans disqualified from vot- 
ing.** For example, although the majority of illegal drug 
users and dealers nationwide are white, three-fourths 
of all people imprisoned for drug offenses are African 
American or Latino.” Another study found that states 
with greater African American and Latino prison popu- 
lations are more likely to ban formerly incarcerated and 
returning citizens from voting than states with propor- 
tionally fewer nonwhites in the criminal justice system.””° 


As of 2020, approximately 5.2 million Americans are 
barred from voting due to laws that disenfranchise citizens 
convicted of felony offenses.””’ All states but Maine and 
Vermont have some restriction tied to felony conviction, 
probation, and parole.””* And while some states restore the 
right to vote once people have completed their sentence, 
these states condition that restoration of rights upon a 
person paying all fines and fees associated with their sen- 
tence, an economic burden that scholars and voting rights 
advocates have described as a modern day poll tax.””? In 
a country that professes a commitment to freedom, the 
country’s rates of mass incarceration and the correspond- 
ing increase in disenfranchisement reflect a conflict 
between its democratic ideals and its actual practice. 


Gerrymandering 
States also manipulated the shape of voting districts, 
through a process called gerrymandering, to dilute the 
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voting power of African Americans.”*° Generally, states 
divide their regions into districts for the election of cer- 
tain local, state, and federal representatives.” States can 
redraw those areas from year to year,” and government 
officials have used this process to substantially dilute 
and weaken the political power of African Americans.*** 


Ordinarily, states draw electoral districts by drawing 
generally oval or square-shaped districts of neighboring 
communities with borders based on geographic barri- 
ers, like rivers and highways.*** However, politicians 
began manipulating this process by drawing electoral 
districts in more unnatural shapes to include more vot- 
ers from a certain race or political party to ensure that 
group’s victory in an election.”*® 


This process, known as “gerrymandering,” is named af- 
ter Elbridge Gerry, an American vice-president who, as 
Massachusetts Governor in 1812 redrew voting districts 
in away that caused the Boston-area district to resemble 
a salamander.** Or, as one local newspaper dubbed it, a 
Gerry-mander.*”” Gerrymandering has existed since this 
nation’s infancy, and politicians have used it nearly as 
long to deny African American communities represen- 
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The term “gerrymander” stems from this Gilbert Stuart cartoon of a Massachusetts electoral 
district twisted beyond all reason. Stuart thought the shape of the district resembled a salamander, 
but his friend who showed him the original map called it a “Gerry-mander” after Massachusetts 
Governor Elbridge Gerry, who approved rearranging district lines for political advantage. (1812) 


tation in government. After the end of Reconstruction, 
white government officials drew gerrymandered dis- 
tricts to purge African American politicians from state 
legislatures all across the south.**® 
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For example, although African Americans made up a 
majority of South Carolina’s population in the 1870s 
and 1880s, white government officials redrew the state’s 
electoral map to pack nearly all of the state’s African 
American neighborhoods into one of the state’s seven 
districts that had a African American majority, and it 
included nearly all of the state’s African American neigh- 
borhoods in the awkward shape of a snake.”*? 


Drawing the map this way had the effect of ensuring 
that only one of the state’s seven legislators were African 
American, despite African Americans making up more 
than 60 percent of the state’s total population. White 
government officials drew similarly gerrymandered con- 
gressional districts across the south, including in North 
Carolina, Alabama, and Mississippi.**° The Mississippi gov- 
ernment drew the African American electoral district in 
the shape of what one newspaper called a “shoestring.”**! 


Gerrymandering continued in the 20th century. After 
World War IJ, a thriving African American community 
began organizing politically in Tuskegee, Alabama.” 
But white segregationists responded by proposing a bill 
to redraw the boundary lines of Tuskegee to exclude all 
neighborhoods with African American residents and ex- 
clude African American voters from having any input 
into the city’s elections.*** African American residents 
fought back, bringing a case that reached the Supreme 
Court in 1960, where the Court struck down the racial- 
ly gerrymandered map as a violation of the Fifteenth 
Amendment” A few years later, Congress enacted the 
Voting Rights Act in 1965, which prohibits states from 
diluting the voting strength of African Americans, in- 
cluding through redistricting plans that dilute the voting 
strength of African American communities.” 


other forms of legally sanctioned racial gerrymandering: 
partisan gerrymandering and prison gerrymandering. 


Political, or partisan, gerrymandering refers to the pro- 
cess of drawing districts to benefit one political party 
over another.*** As of September 2021, 38 states allow 
partisan actors—state legislatures or their appointees—to 
redraw their districts.**? While those who engage in par- 
tisan gerrymandering claim not to directly target African 
American voters, the fact that most African American 
voters register to vote as Democrats, today, means that 
partisan gerrymandering often affects African American 
representation as well. 


Though African Americans had historically supported 
the Republican party through post-Reconstruction due 
to the party’s role in Emancipation and Reconstruction, 
the Republican party’s apathy and mistreatment toward 
African Americans during the Hoover Administration 
opened the door to their entry into the Democratic 
party during the New Deal, as northern Democrats like 
President Franklin Roosevelt promised economic aid 
amidst the Great Depression.” 


African American support for the Democratic party then 
surged in the 1960s, when Democratic President Lyndon 
B. Johnson ushered in the Civil Rights Act of 1964 and the 
Voting Rights Act of 1965.” President Johnson’s embrace 
of civil rights legislation caused many of the southern 
white supremacists in the Democratic party to defect 
to the Republican party, cementing African American 
support for Democrats to this day.”°? From 1994 to 2019, 
over 80 percent of African American registered voters 
have leaned toward or identified as Democrats.” 


Because most African American 
voters today register to vote as 
Democrats, partisan gerryman- 


Gerrymandering has existed since this nation’s infancy, and dering harms African American 


representation. In the last decade, 
more than two dozen African 


politicians have used it nearly as long to deny Black communities 
representation in government. 


Despite prohibitions by both Congress and the 
Supreme Court, states continued to try and find ways to 
gerrymander state maps to limit African American rep- 
resentation. In the 1980s, Georgia State Representative 
Joe Mack Wilson declared, “I don’t want to draw nig- 
ger districts.”’*° A little more than a decade later, the 
Supreme Court would strike down North Carolina’s 
efforts to gerrymander on the basis of race, stating it 
was “unsettling how closely the North Carolina plan re- 
sembles the most egregious racial gerrymanders of the 
past.”**” Meanwhile, states continue to engage in two 
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American officials have had their 

districts redrawn in ways that could 

cost them their seats, leading the 
former chair of the Congressional Black Caucus to de- 
clare partisan gerrymandering a “five-alarm fire” for 
African American representation.” 


Moreover, unlike earlier forms of racial gerrymander- 
ing, neither Congress nor the U.S. Supreme Court have 
prohibited partisan gerrymandering.*® As scholars and 
advocates have observed, the Supreme Court’s refusal to 
strike down political gerrymandering permits legislators 
to get away with racial gerrymandering in places where 
race and party are highly correlated, simply by claiming 
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that they made their redistricting decisions for partisan 
reasons, rather than racial ones.**° 


Prison gerrymandering refers to the practice of counting 
incarcerated people as part of the population in the region 
imprisoning them, rather than the location of their actual 
community.”*” Because the government allocates great- 
er numbers of political representatives and resources to 
places with greater populations, prison gerrymandering 
benefits districts that engage in mass 
incarceration, skewing resources 
and representation to areas with 


that he and his militants had violently suppressed African 
American voters such that “[f]ew negroes voted that day; 
none twice.””® Thus, white supremacists have long used 
accusations of voter fraud as an excuse to justify the sup- 
pression of African American political participation.’ 


More recently, the idea of voter fraud and voter identifica- 
tion laws became popular following the 2000 election.” 
The U.S. Attorney General at the time, John Ashcroft, 


prisons at the expense of the com- 
munities to which those imprisoned 
people belong.”®* 


This process particularly affects 
African Americans, who are dispro- 


Because most Black voters today register to vote as Democrats, 
partisan gerrymandering harms Black representation. In the last 
decade, more than two dozen Black officials have had their districts 
redrawn in ways that could cost them their seats, leading the 
former chair of the Congressional Black Caucus to declare partisan 


portionately imprisoned. In 2019, 
African Americans made up about 
33 percent of the United States’s 
imprisoned population,*** despite 
representing about 14 percent of the total population.” 
Given the effects of prison gerrymandering, advocates 
describe it as akin to or worse than the Constitution’s 
Three-Fifths Clause, which counted enslaved people in 
the Census for the purpose of allowing states to amass 
more pro-slavery representatives, despite the fact that 
enslaved people were not allowed to vote and had no 
basic legal rights.?* 


The Myth of Voter Fraud and Voter ID Laws 
Claims of voter fraud have also been used to justify laws 
that suppress African American voting—most promi- 
nently, voter identification (ID) laws. While voter fraud 
has long been invoked throughout American history to 
justify restrictions on voting, such claims have made a 
recent resurgence, including in the 2020 election, de- 
spite the lack of any evidence to support allegations of 
widespread fraud.’ In recent years, states have used 
this claim to enact a number of strict ID laws that dis- 
proportionately impact African American and other 
nonwhite voters, hindering their ability to vote.** 


States and politicians have invoked the specter of voter 
fraud since at least the late 1800s to justify the various 
rules they imposed disenfranchising African American 
and other nonwhite communities.** The Ku Klux Klan 
and other white supremacists claimed voter fraud to jus- 
tify the violence they inflicted upon African Americans. 
One southern historian claimed in 1901 that “the white 
man of the lately dominant class in the South... saw his 
former slaves repeating at elections,” and quoted with 
favor a white supremacist leader and his announcement 
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gerrymandering a “five-alarm fire” for Black representation. 


pushed the U.S. Department of Justice to prioritize vot- 
er fraud as an issue,*** even though the U.S. Department 
of Justice itself found only a 0.00000132 percent rate of 
voter fraud.” 


Congress enacted the Help America Vote Act in 2002, 
which required voter identification to register to vote 
and deferred to states’ requirements for voter identi- 
fication.*” Many civil rights organizations opposed the 
bill for its discriminatory impact, arguing that the re- 
quirement would mirror a poll tax.*” In 2005, Georgia 
and Indiana became the first states to enact photo iden- 
tification voting laws, opening the floodgates for similar 
laws throughout the country.*” In 2000, only 11 states 
required all voters to show some form of identification; 
this increased to 18 states in 2008,*” and, as of 2021, 35 
states have laws requesting or requiring voters to show 
identification at the polls.*” 


Although voter identification laws may appear race neu- 
tral, they disproportionately burden African American 
voters due to disparities in both access and enforcement. 
According to one nationwide study, 20 percent of African 
Americans did not possess a valid photo ID, compared to 
seven percent of whites.*” Due to segregation and un- 
equal access, many elderly African American voters were 
not born in hospitals, resulting in many never being is- 
sued a birth certificate—and this fact, in turn, limits their 
ability to obtain other forms of photo identification.’” 


Additionally, states disproportionately enforce voter 
ID laws against African American voters. National stud- 
ies have found that 70 percent of all African American 
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voters were asked to show photo identification at the polls 
during the 2008 election, as opposed to only 51 percent of 
white voters.*” These disparities in enforcement forced 
African American voters to file provisional ballots at four 
times the rate of white voters.?” Provisional ballots, in 
turn, are more likely to go uncounted.”” In 2016, nearly 
700,000, or 28.5 percent of all provisional ballots went 
uncounted; in 2018, nearly 790,000, or 42.6 percent of 
all provisional ballots were not counted.**° 


VOTER IDENTIFICATION BY RACE 


Percent of voters who do not have a valid photo ID 


Bi 


Additionally, citizens with ready access to voter identi- 
fication might underestimate the burdens that voter ID 
requirements impose. But as the American Civil Liberties 
Union has calculated, for those who need to procure a voter 
ID, the combined cost of time, travel, and documentation 
ranges from $75 to $175," a steep cost to consider when 
poll taxes “of as little as $1.50 have been deemed an uncon- 
stitutional burden on the right to vote.”*** Even obtaining 
“free” identification cards may require a person to not only 
purchase a birth certificate,”** but to travel to a DMV, which 
in some regions could be as far as 250 miles away.”** 


African American 


White 


2008 ELECTION 
REQUEST FOR PHOTO IDENTIFICATION BY RACE 


African American 70% 


51% White 


In many cases, states intentionally use voter ID laws to 
discriminate against African American voters and people 
with lower incomes, perpetuating America’s legacy of cre- 
ating barriers to African American voting.** For example, 
when crafting North Carolina’s voter identification laws, 
one state representative expressly asked a university offi- 
cial to provide information “about the number of Student 
ID cards that are created and the [percent] of those who 
are African American,” and a federal appeals court char- 
acterized these restrictions as targeting African American 
voters with “almost surgical precision.”**° 
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As one scholar points out, it is no coincidence that the 
states with the most rigid voter identification laws also 
happen to be states with substantial African American 
populations and a history of post-Reconstruction-style 
discrimination at the polls.”*’ Multiple Republican strat- 
egists have admitted that voter ID laws have nothing to 
do with voter fraud, and are instead part of a strategy of 
ensuring that Democrats cannot vote.*** Because African 
American voters identify overwhelmingly with the 
Democratic Party,”*’ political strategists openly seeking to 
disenfranchise Democrats will necessarily target African 
American voters.*”° Ultimately, scholars have found that 
strict voter ID laws substantially decrease voting turnout 
for African American and Latino voters, doubling the vot- 
ing gap between white and African American voters.” 


Exclusion from Juries 

In addition to barring African Americans from voting, 
post-Reconstruction states in both the North and South 
also excluded African Americans from serving on juries. 
The Sixth Amendment to the United States Constitution 
guarantees criminal trials by an “impartial jury.”*”’ Juries 
serve the essential role of balancing government power 
by giving citizens the authority to determine a just out- 
come in a case of law.”°? 


In the 1800s, many states, such as Tennessee and West 
Virginia, expressly allowed only white men to serve on 
juries.*°* While many states in the North did not have 
laws excluding African American jurors, one histori- 
an observed that “[i]n most of the North, custom and 
prejudice... combined to exclude Negroes from jury 
service.”*® During Reconstruction, Congress partially 
undid these restrictions with the Civil Rights Act of 1875, 
which prohibited states from expressly discriminating 
based on race in the selection of juries in state court. 


However, the Act did not address the many other methods 
that states used to exclude African American jurors.” For 
example, states ordinarily required a jury decision to be 
unanimous to determine whether someone is guilty or 
innocent of a crime.”** But this meant that the presence 
of a single African American juror could prevent a white 
jury from convicting an African American defendant. To 
get around this, states like Louisiana and Oregon passed 
laws allowing ajury to convict a defendant if only 10 of the 
12 jurors voted to convict.”*° 


As the U.S. Supreme Court observed in Ramos v. Louisiana 
(2020), states like Louisiana and Oregon removed jury 
unanimity requirements after Reconstruction “to ensure 
that African-American juror service would be meaning- 
less,” since one or two African American jurors could not 
outvote a white majority.*°° In many states, only registered 
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voters can serve on juries, so because these states denied 
African Americans the ability to register to vote, they de- 
nied them access to the jury box as well.*” Finally, many 
states excluded African American jurors through various 
state rules that allowed judges, court officials, and local 
prosecutors to prevent a person from serving on a jury 
without giving a reason.*” As discussed in Chapter 1], An 
Unjust Legal system, these methods produced deep dis- 
parities in the number of African Americans convicted of 
crimes, including wrongful convictions.* 


California 

Though California amended its constitution in 1879 to 
allow nonwhite men to vote, the state adopted many 
laws similar to those adopted by northern and southern 
states to suppress the political participation of African 
Americans.** California added a poll tax into its consti- 
tution in 1879, requiring payment of an average half-day’s 
wage before someone could vote.*” The poll tax contin- 
ued until repealed in 1914.°° In 1894, California added 
a literacy test for voting to its constitution to prevent 
Chinese residents from voting.*” Unsurprisingly, an- 
ti-Chinese and anti-Black racism in California frequently 
intertwined. The California state Democratic party, for in- 
stance, pledged in 1867 to establish “no Negro or Chinese 
suffrage,”*°* and its racist pledge enabled Democrats to 
sweep State elections that year.*° 


In the years after World War II, the African American 
population in California rose dramatically.*” With a 
growing presence in the state, African American com- 
munities in California continued pushing for greater 
political representation. But they faced resistance and 
retaliation along the way. California, like the federal gov- 
ernment, frequently treated African American activism as 
a threat.*" In 1966, when civil rights 

protesters used the slogan of “Black 

power” to advocate for racial equal- 


including health care clinics, a free breakfast program for 
school children,*“ and police observation patrols.” 


As with Dr. Martin Luther King, Jr., the federal gov- 
ernment and California viewed the Black Panthers as a 
threat.*"® Vice President Spiro Agnew labeled the Black 
Panthers an “anarchistic group of criminals.”*” Federal 
Bureau of Investigation Director Hoover declared that 
the Black Panther Party “without question, represents 
the greatest threat to the internal security of the 
country.”?* Through its counterintelligence program 
(COINTELPRO), the FBI surveilled and sabotaged the 
Black Panthers.*'° The FBI sent anonymous, inflamma- 
tory letters to restaurants, grocery stores, and churches 
to dissuade them from providing food or facilities for 
the free breakfast program.*”° 


To suppress the Black Panthers’ newsletter activities, the 
FBI ordered the Internal Revenue Service to audit the 
organization and any income they received from distrib- 
uting newsletters.*” Further, the FBI infiltrated the group 
with undercover agents and spread misinformation, para- 
noia, conflict, and distrust within the party.°” Californian 
law enforcement also repeatedly arrested Black Panther 
members on harassment and public disorder charges, dis- 
rupting the organization and sapping resources away from 
its community service initiatives.*? These efforts contrib- 
uted to the organization’s collapse in 1982.*** 


Like many states in the North and South, California also 
stripped individuals of their right to vote when they 
were convicted of a felony, embedding such a provision 
in its constitution since 1849.°” It took 125 years before 
California eventually changed this wholesale denial of 
voting rights in 1974, amending its constitution to allow 
individuals convicted of felonies to vote if they had com- 


ity, the Republican Candidate for 
Lieutenant Governor, Robert Finch, 
declared that “it’s wrong, if... any mi- 
nority, including the Negro people, 


Californian law enforcement also repeatedly arrested Black 
Panther members on harassment and public disorder charges, 
disrupting the organization and sapping resources away from 
its community service initiatives. These efforts contributed to the 


think they can blackmail or black- 
jack their way into acceptance into 
our society, they’re just dead wrong, 
and the American people will not 
tolerate this kind of thing.”?” 


That same year, Huey P. Newton and Bobby Seale formed 
the Black Panther Party in Oakland, California, seeking 
African American economic empowerment and the end 
of police brutality.*" To pursue these goals, the Panthers 
adopted a number of community service programs, 
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organization’s collapse in 1982. 


pleted their sentence and parole.*” In 2016, the state 
legislature restored voting rights to people convicted of 
a felony offense housed in jail, but not in prison.” 


Still, in 2020, approximately 243,000 Californians were 
barred from voting due to felony convictions.** Of 
that number, 50,000 (or about 20 percent) are African 
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American.*”° Only recently, in 2020, did California 
voters approve Proposition 17, which amended the 
state’s constitution to restore the right to vote to all 


V. Voting Rights Legislation 


As African American Activists Fought for 
Civil Rights, White Americans Reacted 
with Violence 

After the end of Reconstruction, African Americans, 
facing increased threats to their liberty, organized and 
mobilized to assert their equal rights. Groups like the 
National Association for the Advancement of Colored 
People (NAACP) used protest and litigation to advance 
the civil rights of African Americans and secure the 
rights guaranteed by the Fourteenth and Fifteenth 
Amendments.**! Much of the NAACP’s legal work fo- 
cused on defending African Americans from wrongful 
convictions and bringing lawsuits to hold white perpe- 
trators of racial terror accountable for their crimes.*” 
The NAACP also brought legal challenges to end many 
of the devices states used to suppress African American 
political power, such as the all-white primary.*” 
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individuals who have completed their prison term, 
even if they are still on parole.*”° 


In these efforts, NAACP lawyers played a critical role in 
using litigation to end racial segregation, most famously 
through Brown v. Board of Education, where the NAACP 
convinced the U.S. Supreme Court to strike down racial 
segregation in public schools as unconstitutional.*** In 
addition to its litigation, the organization lobbied the 
federal government to enact civil rights legislation, in- 
cluding anti-lynching laws, voting rights laws, and other 
civil rights laws that would ensure the equal protection 
of African Americans.*° 


African American women, too, played a critical role in 
early African American activism. During the 1896 election 
in North Carolina, for instance, Sarah Dudley Pettey can- 
vassed the African American sections of Raleigh to urge 
African American women to persuade their husbands, 
brothers, and sons to vote.*** In 1898, the “Organization 
of Colored Ladies” in Wilmington declared that for “Every 
Negro who refuses to register his name... that he mayvote, 
we shall make it our business to deal with him in a way 
that will not be pleasant. He shall be branded a white-liv- 
ered coward who would sell his liberty.”*?’ 


When the United States ratified the Nineteenth 
Amendment in 1920, African American women registered 
in large numbers to vote.*”* For instance, in Kent County, 
Delaware, one local paper reported “unusually large” 
numbers of African American women who showed up to 
vote, though officials would prevent many of them—and 
many others across the country—from voting.*°? 


World War II contributed to a surge in African American 
civil rights activism.**° The service and sacrifice of 
African Americans—both abroad in the military and at 
home in factories and fields—underscored the moral im- 
perative for equal treatment, especially given America’s 
war against the Nazism and white supremacy abroad.*"’ 


With renewed energy, African American organizations 
pushed to secure voting rights, continuing efforts to or- 
ganize, educate, and register African American voters, 
despite the threats of violence and the other barriers 
that states had created after Reconstruction.*” African 
American women like Ella Baker led and directed civil 
rights campaigns and voter registration drives for some 
of the nation’s largest civil rights groups, including the 
NAACP, Southern Leadership Conference, and Student 
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Nonviolent Coordinating Committee.*** In addition, 
interracial labor unions in the South played a part in reg- 
istering African American voters.*“* In 1947, Local 22 of 
the Food and Tobacco Workers in Winston-Salem, North 
Carolina helped register 3,000 African American resi- 
dents in the city, helping elect the first African American 
alderman to the city’s board since Reconstruction.**° 


But African American veterans demanding equal treat- 
ment returned home to fierce resistance.*** In Decatur, 
Mississippi, a white senator, Senator Theodore Bilbo, 
warned African American residents to stay away from the 
polls for the Democratic primary in 
1946, calling for “every red-blooded 
white man to use any means to keep 
the niggers away from the polls.”**” 


Summer of 1964 in Mississippi, local sheriffs arrested three activists 


Amob of white people waving pistols 
turned five returning World War II 
veterans away from voting during 
that primary.*** A group of civil 
rights organizations complained to 
the U.S. Senate about Senator Bilbo’s 
intimidation tactics, prompting a Senate committee to 
hold four days of hearings in Jackson, Mississippi.**° Two 
hundred African Americans, most of them veterans, 
packed the federal courtroom in Jackson to share their 
experience of violence and voter suppression.*° 


African Americans faced similar threats in other plac- 
es. In March 1948, the Ku Klux Klan paraded around 
Wrightsville, Georgia, warning that “blood would flow” if 
African Americans tried to vote in the forthcoming elec- 
tion.*! Seven months later, two whites threatened Isaac 
Nixon, an African American veteran, telling him not to 
vote.*” He refused to heed their warning, cast his ballot 
shortly after sunrise, and by nightfall he had been mur- 
dered.** Though Nixon’s murderers later stood trial, an 
all-white jury acquitted them.** 


In Florida, on the Christmas Eve of 1951, the KKK 
bombed the home of the state’s NAACP director, mur- 
dering Harry T. Moore and his wife.* During the 1963 
civil rights protests in Birmingham, Alabama, white po- 
licemen and firefighters unleashed hounds and blasted 
protestors with high pressure water hoses that stripped 
the clothes off their backs.**° 


In Greenwood, Mississippi, white citizens and officials 
responded to African American voter registration efforts 
by cutting off food supply to African American commu- 
nities, imprisoning African American people for “breach 
of peace,” setting fire to African American businesses, 
and firing gunshots at African American activists in their 
cars, their offices, and their homes.*” When African 
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American activists organized the Freedom Vote and the 
Freedom Summer of 1964 in Mississippi,*°* local sheriffs 
arrested three activists and turned them over to KKK 
members, who proceeded to murder the activists, burn 
their car, and bury their remains.*° 


On March 7, 1965, future Congressman John Lewis 
led some 600 protestors on a march from Selma to 
Montgomery, Alabama.*® That “Bloody Sunday,” Alabama 
state troopers attacked.**' Awaiting the protestors on the 
Edmund Pettus Bridge, state troopers rushed into the 
crowd with nightsticks.* Troopers beat and bloodied 


When Black activists organized the Freedom Vote and the Freedom 


and turned them over to KKK members, who proceeded to murder 
the activists, burn their car, and bury their remains. 


protestors, knocking many unconscious.*™ Troopers frac- 
tured Lewis's skull in the assault.*** “I thought I was going 
to die on that bridge,” he later recalled.*® The bloodshed 
at Selma prompted outrage across the nation, becoming 
the tipping point that spurred the federal government to 
enact the Voting Rights Act that year.°° 


The Voting Rights Act of 1965 

The centuries-long African American struggle for 
freedom led to the passage of the Voting Rights Act, a 
landmark law that prohibited many of the barriers 
described in this chapter, allowing millions of African 
Americans to vote.*” In 1964, prior to the protections 
of the Voting Rights Act, 57 percent of eligible African 
Americans remained unregistered to vote.*** The pas- 
sage of the Voting Rights Act resulted in a 21 percent 
increase in African American voter registration—the 
largest gains were recorded in the south, where the per- 
centage of registered African American voters increased 
from below 31 percent to over 66 percent by 1984.°°° 


The Voting Rights Act empowered the United States 
Department of Justice to enforce voting rights, autho- 
rized individual voters to sue in federal court to enforce 
their voting rights, and authorized the federal govern- 
ment to send examiners to register voters.*”” Among the 
Act’s most important provisions: 


e Section 2 of the Voting Rights Act prohibits any voting 
restriction that “results in” the denial of the right to 
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vote based on race, regardless of whether a state in- 
tended to discriminate;*”! 


Section 4 of the law identified certain state and local 
governments that had a history of discrimination 
against African Americans. State and local entities 
that demonstrated such past discrimination were 
“covered jurisdictions” subject to greater oversight 
from the federal government;*” and 


Section 5 provided that “covered jurisdictions” were 
required to obtain approval—or “preclearance”’— 
from the Department of Justice or a federal court in 
Washington, D.C. before passing any voting rights 
related law. The covered jurisdiction had to demon- 
strate that the proposed voting change did not havea 
discriminatory purpose or a discriminatory effect on 
African American or other nonwhite voters.°”? 


Altogether, these provisions represented what the 
United States Department of Justice called “the most 
successful piece of civil rights legislation ever adopted 
by the United States Congress,” due to its role in elimi- 
nating many of the devices that had been used to deny 
Americans their right to vote.*“ 


Within the last decade, however, the United States 
Supreme Court has removed or weakened key pillars 
of the Voting Rights Act.*”° In Shelby County v. Holder 
(2013), the Supreme Court struck down section 4 of the 
Act as unconstitutional.®” And because section 5’s pre- 
clearance requirements only applied to areas identified 
through Section 4, the Supreme Court effectively elim- 
inated Section 5 as well. Though admitting that “voting 
discrimination still exists,” the Court felt that enough 
had been done because 40 years had 

passed and minority voting rates 

had improved.*” 


Eight years later, the Court weakened Section 2 of the 
Voting Rights Act as well.*®° Though Section 2 prohibits 
any voting law that “results in” the denial of voting rights 
based on race, the Court, in Brnovich v. Democratic National 
Committee, rewrote the law to limit its reach.**! While 
Section 2 speaks only to voters’ rights, and the need to 
protect them against racial discrimination, the Supreme 
Court created a new requirement for courts to consid- 
er the “strength of the state interests.”*’ By inserting the 
state’s goals into the equation, the Supreme Court flipped 
the Voting Rights Act from a civil rights act into a balanc- 
ing act, allowing voting rights to be sacrificed if a court 
believed the state’s goals to be worthy enough.**’ 


The Court also declared that the legality of a voting re- 
striction should be evaluated partly based on whether 
the law “has a long pedigree” or was in “widespread use” 
as of 1982, the year Congress amended the Voting Rights 
Act to prohibit laws that “result in” racially discrimina- 
tory denials of the right to vote.*** But, as detailed in 
this chapter, many racially discriminatory voting restric- 
tions have had a long and widespread pedigree in this 
nation’s history. Poll taxes and literacy tests existed for 
almost 100 years—some restrictions even longer.** By 
considering a voting restriction’s use in the past as a basis 
for accepting it, the Supreme Court’s decision enables 
discriminatory restrictions to remain in place, simply 
because they had been used previously. 


The Supreme Court’s elimination or weakening of the an- 
ti-discrimination protections in Sections 2, 4, and 5 of the 
Voting Rights Act has opened the floodgates for laws restrict- 
ing voter access across the nation. Hours after the Shelby 
County v. Holder decision, Texas implemented a strict photo 
ID law that had previously been rejected under Section 5.°*° 


Within the last decade, however, the United States Supreme Court 
has removed or weakened key pillars of the Voting Rights Act. In 
Shelby County v. Holder (2013), the Supreme Court struck down 


Thus, the Court found Section 4 
to no longer be necessary, despite 


Congress’s renewal of Section 4 in 
2006 by an overwhelming majority 
(the House voted 390 in favor to 33 
opposed; the Senate passed it unan- 
imously), and despite Congress’s finding that “40 years 
has not been a sufficient amount of time to eliminate the 
vestiges of discrimination following nearly 100 years of 
disregard for the dictates of the 15th amendment|.]”° The 
Court’s decision prompted Justice Ruth Bader Ginsburg to 
protest in dissent that striking down this provision of the 
Voting Rights Act “when it has worked and is continuing to 
work’ is “like throwing away your umbrella ina rainstorm 
because you are not getting wet.”?” 
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Section 4 of the Act as unconstitutional. 


That summer, the North Carolina legislature also passed 
a sweeping law that instituted a stringent photo ID re- 
quirement, eliminated same-day voting registration, and 
cut back on early voting.**’ Over the four years follow- 
ing Shelby County, jurisdictions previously covered under 
Section 5 closed 1,173 polling places, many in districts with 
majority Latino and African American voters.*** States 
also limited voting hours, limited the ability to vote via 
mail-in ballots, and purged voter registration rolls.*°° 


Chapter 4 —{3— Political Disenfranchisement 


While these restrictions limited voting access for all 
Americans, they also targeted or specially affected African 
Americans. The removal of polling places in Ohio ensured 
that “African Americans in Ohio wait[] in line for fif- 
ty-two minutes to vote, while whites wait[] only eighteen 
minutes.”*°° After record turnout of African American 
voters in Georgia helped flip federal elections in favor of 
Democrats in 2020, Georgia’s Republican state legislature 
passed a law limiting drop boxes for mail ballots, intro- 
ducing more rigid voter identification requirements for 
absentee ballots, and criminalizing the act of providing 
food or water to people waiting in line to vote.**' In a re- 
cent lawsuit filed in federal court, the U.S. Department 
of Justice asserts that Georgia enacted these restrictions 
specifically to target African American voters.*”” 


in the 1950s and 1960s, and it amended its constitu- 
tion to eliminate its literacy test in 1970.°” In the 1970s, 
California relaxed its rules for requesting absentee bal- 
lots and for remaining on the voter registries from year 
to year.**° More recently, the state enacted the California 
Voting Rights Act in 2001, which permits citizens to file 
suit in state court to challenge racially discriminato- 
ry restrictions in at-large elections without having to 
demonstrate the higher evidentiary standards required 
under the federal Voting Rights Act.*%” 


Despite the state’s efforts to advance voting access, the 
federal government has observed that California and 
some of its cities and counties have continued to en- 
gage in voting discrimination throughout the late 20th 
century. The U.S. Attorney General 
determined that California’s use of 
a statewide literacy test to restrict 


As one Virginia Senator explained, these restrictions were meant 
“to discriminate to the very extremity of permissible action under 
the limitations of the Federal Constitution, with a view to the 
elimination of every negro voter who can be gotten rid of, legally, 
without impairing the numerical strength of the white electorate.” 


voting during the November 1968 
election violated the federal Voting 
Rights Act.°%° 


From 1968 to 1976, the United 
States Department of Justice also 


Overall, states across the country introduced 389 re- 
strictive voting laws from January to May 2021, alone.*” 
With the Supreme Court’s recent limitations of the 
Voting Rights Act, laws like Georgia’s are becoming the 
new norm across the country. ** 


California 

In the latter half of the 20th century, California began 
taking steps to expand voting access. California encour- 
aged county and volunteer voting registration efforts 


identified Kings County, Monterey 

County, and Yuba County as en- 

gaging in discriminatory practices, 
monitoring these counties and objecting to various new 
voting restrictions proposed by these counties well into 
the 2000s.*°° As another example, the United States 
Department of Justice objected to Merced County’s re- 
districting plan in 1992, a plan opposed by both African 
American and Latino communities because it would 
have denied them the opportunity to elect their pre- 
ferred candidate.*° Thus, while California has enacted 
laws expanding voting rights, equal access to the ballot 
box continues to be an ongoing challenge in parts of 
the state. 


VI. Effects of Restrictions on African American 


Political Participation 


Before the Voting Rights Act of 1965 

When adopting the numerous voting restrictions de- 
scribed in this chapter, states made their intent clear. 
As one Virginia Senator explained, these restrictions 
were meant “to discriminate to the very extremity of 
permissible action under the limitations of the Federal 
Constitution, with a view to the elimination of every 
negro voter who can be gotten rid of, legally, without im- 
pairing the numerical strength of the white electorate.”**! 
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These methods proved effective. Once Louisiana adopted 
a number of these restrictive rules in its 1898 constitu- 
tion, the number of African American voters in Louisiana 
plummeted from 130,000 to 5,000.*” In Virginia, the 
number dropped from 147,000 to 21,000.*™ Mississippi's 
constitutional convention cut African American voter en- 
rollment from about 147,000 to around 8,600.4 


In 1906, five years after Alabama designed its exclusion- 
ary rules, only two percent of African American voters 
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remained on the state’s voter registries.*°° With the sup- 
pression of African American votes, African American 
representation in Congress quickly dwindled. During 
Reconstruction, 16 African American men held seats 
in Congress.*°° From 1887 to 1901, just five members of 
Congress—in either the House of Representatives and 
Senate—were African American.*” From 1901 to 1929, not 
a single African American served in Congress.*”° No African 
American congressman would be elected again from the 
South until the 1970s.*° 


These barriers prevented African Americans from gov- 
erning, while securing the power of southern white 
supremacists in Congress, who voted down civil rights leg- 
islation and embedded racism into federal laws that built 
modern America. Near the end of Reconstruction in the 
1870s, white southerners formed the “Southern Bloc” in 
the Senate—a unified front of white Democratic Senators 
from the former confederate states.*"° After the passage of 
the Fifteenth Amendment in 1870, progressive senators 
proposed hundreds of pieces of civil rights legislation to 
remedy discrimination against African Americans in ed- 
ucation, employment, housing, transportation, public 
accommodations, and voting.*” But for 87 years, every at- 
tempt but one died in Congress, many blocked by the white 
“Southern Bloc” of the Senate, who vigilantly thwarted any 
effort to advance African American civil rights.*” 


SOUTHERN VOTING RESTRICTION LAWS 
DECLINE OF BLACK VOTERS ONCE PASSED BY STATE 


Louisinana 96% 


Virginia 86% 


Mississippi 94% 


Not only did white southern lawmakers vote down civil 
rights legislation, they also rewrote watershed pieces of 
legislation to exclude African Americans. Many histori- 
ans and economists consider the New Deal responsible 
for creating the modern middle class and many of the 
programs that Americans depend upon today, such as 
Social Security.*’? But the New Deal excluded African 
Americans from many of its benefits.* At the time, 90 
percent of the southern Black workforce, and 60 percent 
of nation’s total Black workforce, worked as farm labor- 
ers or domestic servants.*” 


During the legislative process to pass various parts of the 
New Deal, southerners on the Senate Finance Committee 
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excluded farm laborers and domestic servants from 
programs providing Social Security, minimum wage, 
unemployment insurance, and workers’ compensa- 
tion.*'® As several historians explain, the exclusion of 
farm laborers and domestic servants was “racially coded 
... Southern politicians, reported one architect of the 
new law, were determined to block any ‘entering wedge’ 
for federal interference with the handling of the Negro 
question.”*” Thus, southern politicians rewrote the New 
Deal to exclude African Americans from its benefits, 
fearing that federal benefits would discourage African 
American workers from taking low-paying jobs in their 
fields, factories, and kitchens.*% 


In one of the final parts of the New Deal, the government 
spent $95 billion in the Servicemen’s Readjustment Act of 
1944 (GI Bill) to give millions of veterans returning from 
World War II the ability to attend college, receive job 
training, start businesses, and purchase homes.*” Yet, one 
report from the 1940s observed that it was “as though the 
GI Bill had been earmarked ‘For White Veterans Only.’”*”° 


During drafting, the chair of the House Veterans 
Committee, a white supremacist Congressman from 
Mississippi, ensured that the GI Bill was administered 
by states instead of the federal government to guar- 
antee that states could direct its funds solely to white 
veterans.*”! Similar results arose in housing and health- 
care. For both the Hill Burton Act, which underwrote 
the creation of a modern health care infrastructure, *” 
and the Housing Act of 1949, Congress included segre- 
gation clauses or rejected anti-discrimination clauses to 
avoid southern lawmakers’ opposition, which otherwise 
would have doomed the legislation.*”? 


Thus, by barring African American political participa- 
tion after Reconstruction, white supremacists seized 
state, local, and federal power, perpetuated discrimina- 
tory policies, blocked efforts to redress discrimination, 
and excluded African Americans from most of the major 
economic legislation that produced the modern econo- 
my of the United States.*** 


After the Voting Rights Act 

Since the passage of the Voting Rights Act, African 
American voters have been among the most stable vot- 
ing blocs, despite historic and ongoing efforts to restrict 
their ability to vote.*” African American support has 
proved critical, in particular, in modern elections. In 
the last three presidential elections, African American 
voter turnout was 67 percent in 2012, 60 percent in 2016, 
and 63 percent in 2020.**° African American voter turn- 
out in each of these elections was higher than Latino 
and Asian Americans, and higher than whites in 2012.*?” 
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Though African Americans represent about 12.4 percent 
of the U.S. population today,** many political pundits 
recognized that the African American electorate played a 
significant role in determining the outcome in the pres- 
idential election in 2020.*”° 


Nevertheless, these longstanding limitations on African 
American political participation have deeply shaped the 
lives of African Americans. If the goal of political participa- 
tion is to ensure a government is responsive to the needs 
of its citizens, African American political participation is 
particularly important to serve the 
needs of African American commu- 
nities who experience the persisting 
effects of slavery and segregation. 
But the suppression of African 
American political participation has 
prevented African Americans from 
exercising their democratic voice, 
perpetuating policies that entrench 
racial inequalities. 


When African Americans gain greater represen- 
tation, African Americans have a greater ability to 
request and enact policies that meet their econom- 
ic and educational needs. One recent study—the first 
to examine the effects of African American politicians 
on public finances during Reconstruction—found that 
Reconstruction-era communities with more Black pol- 
iticians had higher local tax revenue, as well as higher 
Black literacy rates.‘*° In other words, the study suggests 
that communities with more African American politicians 
increased their tax revenue, which in turn increased invest- 
ment in local education and African American education. 


Another study found that the passage of the Voting Rights 
Act led to some reduction in racial wealth disparities, es- 
pecially in covered jurisdictions subject to greater federal 
oversight.*" Comparing neighboring counties—where one 
county was a covered jurisdiction subject to heightened 
oversight under the Voting Rights Act and the other was 
not—the study found that the Voting Rights Act narrowed 
the Black-white wage gap 5.5 percent between 1965 and 
1970, a change driven primarily by increases in African 
American wages.*°? 


By protecting African American voting rights, the 
Act helped drive increases in wages by giving African 
Americans greater voice to seek public employment 
opportunities and enabling African Americans to ask 
for public funds to be invested in their communities.*** 
The Act also allowed African American communities 
and their representatives to implement affirmative 
action and anti-discrimination laws to protect African 
Americans and their ability to access equal employment 
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opportunities and equal wages.*** According to the 
study, the Voting Rights Act contributed to about one- 
fifth of the overall decline in the wage gap between 
African American and white Americans in the South 
between 1965 and 1970.*°° 


Yet, African Americans can secure the benefits of po- 
litical participation only to the extent that government 
policies respond to their voices. Despite modern gains 
in political participation and representation—including 
Barack Obama, the first African American man to be 


Studies show that Black support for a policy actually decreases 
the chances that the government will enact it. Scholars have 
found evidence that members of Congress are less responsive to 
their Black voters than to their white voters. 


elected President in 2008, and Kamala Harris, the first 
African American woman to be elected Vice President in 
2020—African Americans have not seen a similar rise in 
policies responsive to their needs.*° 


Studies examining more recent years have shown that 
not only do African Americans hold less political sway 
than white Americans when it comes to influencing the 
government, African American support for a policy ac- 
tually decreases the chances that the government will 
enact it.*°” Scholars have found evidence that members 
of Congress are less responsive to their African American 
voters than to their white voters. *%* 


Recent events underscore the government’s failures to 
heed African American voices. For example, despite na- 
tional and bipartisan support for police reform following 
the murder of George Floyd, Congress failed to enact any 
police reform legislation.**? Similarly, Congress failed to 
pass any voting rights legislation—including bills with 
bipartisan support—to counteract the slew of state laws 
increasing voting restrictions after the 2020 election.**° 


Likewise, Congress has consistently failed to pass leg- 
islation redressing the economic disparities faced by 
African Americans. African American households, on 
average, still earn one-tenth that of white households.“ 
Chapter 13, The Wealth Gap delves into the wealth gap 
between African American and white families and its 
causes. Many of these problems can be traced to the dis- 
criminatory laws and policies that continue to be felt 
today. Take, for example, housing segregation. Laws 
that historically enforced or sanctioned racial housing 
segregation have produced neighborhood segregation 
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that persists today.*** Because modern life revolves 
around a family’s neighborhood—including access to 
employment, credit scores, housing values, the amount 
of funding for local schools or parks, and policing—the 
racist policies that produced neighborhood segregation 
have created a discriminatory foundation upon which 
other laws have been built.*” 


Although increased political representation can allow 
African American communities to try to change these 
systems, undoing these discriminatory systems is not a 
matter of flipping a switch. Discriminatory policies have 
piled over decades and centuries, and undoing these sys- 
tems is much like undoing the literal concrete underlying 
a city and its streets and sidewalks.*** It requires many 
years, if not decades, of durable and long-term commit- 
ment to both change the old system and design a new 
one. The sustained, long-term commitment required 
for change means that the election of any one or several 
Black politicians is not enough to fix 
the problematic policies at the root 
of racial inequalities.*#° Political 
participation therefore represents 
just one piece of the puzzle when 
it comes to identifying the ongoing 
legacies of slavery, systemic discrim- 
ination, and what needs to be done 
to redress them. 


California 

During California’s early history, African American 
Californians struggled to gain representation in political 
office or to have a voice in party politics. Beginning in 
1870, most Black Californians belonged to the Republican 
Party, the party that had abolished slavery.*** But the white 
members of California’s Republican Party ignored Black 
Californians’ requests to serve in elected or appointed 


VII. Conclusion 


Despite the promise of American democracy, the United 
States has excluded African Americans from equal par- 
ticipation in self-government. By doing so, government 
officials and private parties sought to recreate the ra- 
cial hierarchy that existed during enslavement. Though 
African Americans organized to pursue their equal cit- 
izenship, government Officials resisted, retaliated, and 
undercut Black political power through the many means 
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political offices.**” Some Black voters protested by joining 
the Democratic Party in the 1880s.*** But Democrats, too, 
refused Black men the offices that they had promised in 
order to lure Black voters to their side.**° Though Black 
men secured the formal right to vote in 1870, it would take 
nearly a half century before California's first Black legis- 
lator, Frederick M. Roberts, was elected to the California 
State Assembly in 1918.*°° From 1918 to 1965, only six 
Black male Californians were elected to the California 
Legislature.*' California did not elect its first Black female 
legislator, Yvonne Brathwaite Burk, until 1966.‘ 


In more recent years, California has made many strides 
in expanding voting rights access. As of January 2022, 
the number of Black elected officials in California’s 
legislature is now proportional to the state’s Black pop- 
ulation.**? But as described in later chapters of this 
report, the state still has not addressed many of the so- 
cioeconomic disparities that have resulted from these 


Discriminatory policies have piled over decades and centuries, and 
undoing these systems is much like undoing the literal concrete 
underlying a city and its streets and sidewalks. It requires many 
years, if not decades, of durable and long-term commitment to 
both change the old system and design a new one. 


longstanding barriers, disparities that profoundly shape 
the lives of Black Californians. While Black Californians 
may have a greater ability to vote in the ballot box today, 
Black Californians also have voted with their feet: many 
have left the state for opportunities elsewhere, reflecting 
continued failure to address their needs.** 


and methods described in this chapter. Many of these 
methods persisted for nearly a century—others persist 
to this day. But all of these methods have limited the 
country’s efforts to redress the legacy of slavery and ra- 
cial discrimination, producing deep inequalities in the 
politics and policies that shape America and the lives of 
African Americans today. 
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I. Introduction 


After the Civil War, federal, state, and local government 
officials, working with private individuals, actively seg- 
regated American land into African American and white 
neighborhoods. This housing segregation occurred over 
almost 200 years, and through a variety of different 
government strategies and policies. These government 
actions were intentional and they supplemented and 
intensified the actions of private individuals. These 
widespread actions and the resulting segregation of 
African Americans—both nationwide and in California— 
are enduring badges and incidents of slavery because 
they continue to affect African Americans. 


Immediately after the Civil War, the country was racially 
and geographically configured in ways that were differ- 
ent from the way it is segregated today.' Most African 
Americans lived in the rural South, on or near the land 
on which they had been enslaved, in shacks or former 
slave quarters.” In the cities of the North and South, 
African Americans mostly lived in racially mixed neigh- 
borhoods, even though African American residents lived 
in housing of worse quality and in back alleys.* 


The average urban African American person in 1890 
lived in a neighborhood that was only 27 percent African 
American.* Since then, American federal, state, and lo- 
cal municipal governments amplified actions by private 
citizens to force African Americans into urban ghettos, 
while helping white Americans buy single family homes 
in the suburbs.°® Rural America also became increasingly 
segregated, as African American residents left the rural 
South for economic opportunity and to escape racial 
violence and terrorism. °® 


As certain segregation methods were declared uncon- 
stitutional, local governments ignored them or thought 
up new ways to reach the same goals.’ Although the de- 
cisions of millions of private homeowners, real estate 
agents, and landlords settled Americans into segregated 
residential patterns, it was action by all levels of govern- 
ment which expanded and solidified these settlements 
into the segregated neighborhoods of today.® 


Between the 1900s and the 1930s, local governments ac- 


tively planned cities to be racially segregated.® The real 
estate industry promoted restrictive covenants, which 


Homeowner's Loan Corporation map of Oakland, CA. (1939) 
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were clauses written into deeds that prohibited non- 
white residents from living in the house."° 


By 1940, the average urban African American person 
lived in a neighborhood that was 43 percent African 
American." From the 1930s to the 1970s, the United 
States federal government built public housing for white 
Americans, but not African Americans. The federal 
government helped white Americans, but not African 
Americans buy houses in the suburbs. Throughout 
American history, up until the 1970s, white residents 
terrorized their African American neighbors by destroy- 
ing their property, bombing their houses, and burning 
crosses on their lawns to scare them away from living in 
white neighborhoods.” For a more detailed discussion, 
please see Chapter 3, Racial Terror. 


By 1970, the average urban African American person 
lived in a neighborhood that was 68 percent African 
American.'* Even after the passage of the Federal 
Housing Act, which outlawed housing discrimination, 
urban renewal and other uses of local government 
actions funded by the federal and state governments 
maintained residential segregation.'"* 


The problem of segregation has never been corrected. 
America is as segregated in 2019 as it was in the 1940s, 


with the average urban Black person living in a neigh- 
borhood that is 44 percent black.” 


INTENSITY OF SEGREGATION IN AMERICA 


27% 1890 
43% 1940 
68% 1970 


44% 2019 


In California, the population of African Americans 
remained small until World War II, when African 
Americans moved to the state to find jobs in the war 
industry.'® On the one hand, Southern California is an 
African American success story.'” As W. E. B. Du Bois 
wrote of Los Angeles and Pasadena in 1913, “Nowhere 
in the United States is the Negro so well and beautifully 
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housed, nor the average efficiency and intelligence in 
the colored population so high.”'® 


In 1910, 36 percent of African Americans in Los Angeles 
owned homes, far more than most cities at the time.’ 
On the other hand, all success is relative. Federal, state, 
and local government in California helped create segre- 
gation through discriminatory federal housing policies, 
zoning ordinances, decisions on where to build schools 
and a discriminatory federal mortgage policy called 
redlining.*® As Robert Joseph Pershing Foster, a mi- 
grant from the small town of Monroe, Louisiana who 
moved to Los Angeles in the 1950s said of his first days in 
California, “I came all this way running from Jim Crow, 
and it slaps me straight in the face|[.]”” 


Like elsewhere in the country, the effects of these govern- 
ment policies at all levels continue to this day. In 2021, in 
Los Angeles and Orange counties, only 34 percent of Black 
households owned homes,” less than in 1910. 


LOS ANGELES 
PERCENT OF AFRICAN AMERICANS WHO OWNED HOMES 


ED 


34% 2021 


Section III of this chapter describes the history of U.S. 
Supreme Court decisions which allowed residential seg- 
regation to intensify over the last 170 years. Section IV 
describes the state of residential segregation at the end 
of the Civil War, before government and private action 
segregated the American landscape. Section V, VI and 
VII explains how migration patterns across the country 
led states, cities and communities to exclude African 
Americans, how African Americans establish their own 
communities in response and the racism that they faced 
in doing so. Sections VIII — XIII details the various mech- 
anisms used by federal, state and local governments to 
segregated America throughout history. Sections XIV 
and XV describes the state of housing segregation today 
and its effects. Section XVI concludes that residential 
segregation in America is a result of white supremacist 
beliefs created to support enslavement and is the root of 
many modern-day racial disparities. Section XVII is an 
appendix of relevant data for reference. Each of these 
sections show the persisting effects of slavery in the 
context of housing. 
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II. Constitutionally Sanctioned Housing Discrimination 


The reason housing segregation has never been fixed 
in America is due in part to the Supreme Court. As 
discussed in Chapter 2, Enslavement, and Chapter 4, 
Political Disenfranchisement, although the Civil Rights 
Act of 1866 and the Fourteenth Amendment to the U.S. 
Constitution banned actions that continued the effects 
of slavery, the Supreme Court of the United States de- 
cided in 1883 that the federal government could not 
prohibit racial discrimination by individual business 
owners and private parties.*? This ruling later applied 
to housing.™ As a result, government and private actors 


III. The End of the Civil War 


Immediately after the Civil War, the country was racially 
and geographically configured in ways that were different 
from the way it is segregated today.”’ Immediately after 
the Civil War, between 1860 and 1900, almost 90 percent 
of African Americans lived in the South,”* and 80 percent 
of those who lived in the South lived in rural areas.*® Many 
African American workers lived in former slave quarters, 
on the same plantation on which they had been enslaved.” 


Most modern-day scholars agree that white and African 
Americans lived in the same geographic area in the cities 
at this time, although in unequal quality of housing.” 
White families lived in front streets and broad avenues 
and African American families generally could only live 
in backyards, alleys, side streets, or their houses were 
separated by physical barriers.** Impoverished shanty 
towns of unemployed African Americans also appeared 
around southern cities in undesirable areas like swamps, 
near city dumps, and next to cemeteries and railroad 
tracks.* “Ghettos were built up in nearly all Southern 
cities, not always sharply defined but pretty definite, and 
in these, Negroes must live,” wrote Du Bois.** 


At the same time, less than 10 percent of African 
Americans lived in the North and less than 0.4 percent 
lived in the western states.*° Most lived in urban areas* 
that were much more segregated by neighborhood than 
in the South,®’ and in worse housing conditions than 
white Americans.*® 


In 1899, W. E. B. Du Bois’s landmark sociological study of 
Philadelphia summed up the situation: “[H]ere is a people 
receiving a little lower wages than usual for less desirable 
work, and compelled, in order to do that work, to live in 
a little less pleasant quarters than most people, and pay 
for them somewhat higher rents.”** Some families used 
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essentially ignored the Civil Rights Act of 1866 and 
Fourteenth Amendment protections against racial dis- 
crimination until Congress passed the Fair Housing Act 
in 1968.*° 


The story did not end here. At the height of segrega- 
tion in the 1970s, the U.S. Supreme Court popularized 
the myth that the American government had no role 
in creating housing segregation, and therefore should 
not and could not fix the personal choices of millions 
of private citizens.*® 


up to 75 percent of their income on rent, as real estate 
agents raised the rent for African American tenants be- 
cause they knew many landlords did not rent to African 
American tenants.*° Most African Americans living in the 
North were only able to find jobs serving white families, 
and thus were forced to pay higher rents in the more ex- 
pensive neighborhoods close to their employers.“ 


In California around the end of the Civil War, African 
Americans were few in number compared to other ra- 
cial groups: the 1860 census counted 4,086 “[tlotal free 
colored,” 17,798 “Indian,” and 34,933 “Asiatic” people in 
California.** As a result of their small numbers, African 
American Californians at the time generally lived in 
multiethnic communities* and occasionally also lived in 
small predominantly African American communities.“ 
For example, a group of 44 settlers, half of whom were 
of African descent, who traveled from Sinaloa, Mexico, 
established a settlement that later became Los Angeles 
in 1781.*° During the Mexican War, from 1846 to 1848, Los 
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An old farm house with slave house in the foreground. 
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Angeles had a significant African American population 
as former enslaved African Americans were brought to 
the area.*® In Northern California, there was also a con- 
centrated African American population along the banks 
of the Sacramento River in a neighborhood comprised 
of Mexican and Chinese settlers.” In that neighborhood, 


IV. The Great Migration 


Between 1870 and 1900, many African Americans moved 
from rural to urban areas in the South, looking for better 
paying jobs.* Over the next seven decades, as violence 
targeting African Americans intensified in the South, 
and as Southern states passed laws that relegated African 
Americans in nearly every aspect of life to worse con- 
ditions than white Americans, the promise of better 
jobs and the illusion of racial equality pulled African 
Americans out of the South to the North and the West.™* 
This is called the Great Migration and, at its peak, 16,000 
African American people left the South each month.” 


Historians have identified three migration paths out of 
the South (though not all African Americans followed 
these paths exactly).°° The eastern path carried people 
from Florida, Georgia, the Carolinas, and Virginia to 
Washington D.C., Philadelphia, New York, and Boston.” 


Many towns across the country became known as sundown 
towns, where African Americans were not allowed to stay after 
dark. Although these rules were often unwritten, local sheriffs 
and armed, white mobs enforced them. According one scholar, 
California had more sundown towns than the entire South. 


“rowdy young men and boys” attacked all three groups 
and vandalized African American and Chinese busi- 
nesses.** African Americans also lived and worked in 
multiethnic mining communities such as Little Negro 
Hill near Folsom Lake, California.*® California had four 
counties with fewer than 10 African American residents in 
1890. By 1930, California had eight 
counties with fewer than 10 African 
American residents, which author 
James Loewen argues is the result 
of intensified segregation®' Author 
Richard Rothstein argues that after 
the large influx of African Americans 
to the state in World War II, govern- 
ment actions in California imposed 
racial segregation where it had not 
previously existed.” 


The Midwest path carried people from Mississippi, 
Alabama, Tennessee, and Arkansas to Cleveland, Detroit, 
Chicago, Milwaukee, and Pittsburgh.** The western path 
carried people from Louisiana and Texas to California 
and the rest of the West Coast.®® More African American 
people moved to California in the 1940s than in the 
entire previous century of statehood combined.” The 
African American population of California mushroomed 
form 124,306 in 1940 to 1,400,143 in 1970. By the end of 
the Great Migration in the 1970s, 47 percent of African 
Americans lived outside of the South. Although many 
African Americans left the South to escape discrimi- 
nation, the lingering legacy of slavery, reinforced by 
government actions at all levels, followed them across the 
country. Historians have argued that the Great Migration 
led to an increase in racial violence in the North and West, 
and an intensification of residential segregation.®* 


V. Exclusion or Destruction of African American Communities 


Nationally 

As African Americans left the South, entire states like 
Indiana and Oregon outright banned African Americans 
from living in the state.“ Peter Burnett, who later be- 
came the first governor of the State of California, was 
involved in passing these Oregon laws to ban Black res- 
idents from living in Oregon.” 


In addition to entire states, many towns across the coun- 
try became known as sundown towns, where African 
Americans were not allowed to remain after dark. 
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Although these rules were often unwritten, local sher- 
iffs and armed, white mobs enforced them.*” Sundown 
towns were created largely between 1890 to 1940 and 
they legally continued to exist through 1968.° The so- 
ciologist James Loewen argued that most suburbs in 
America began as sundown towns and that the home- 
towns of nine out of the 32 candidates for president in 
the 20" century were sundown towns.” For example, 
Harry Truman grew up in Lamar, Missouri, a legal segre- 
gation town of 3,000 without a single African American 
family.” George W. Bush lived in Highland Park, a 
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sundown suburb of Dallas that only welcomed its first 
African American homeowners in 2003.” 


California 

Much like Indiana and Oregon outright banned African 
Americans from living in the state as they left the south,” 
California also tried to pass laws banning African 
Americans from settling in the state.” Although the laws 
did not pass, the California legislature, dominated by 
white southerners at the time, sent the clear message 
that African Americans were not welcome.” (For further 
discussion, see Chapter 2, Enslavement.) 


Later, as residential segregation reached its height 
between 1940 to 1970, local governments and resi- 
dents created scores of sundown towns and suburbs in 
California,” some by ordinance and some by force.” 
Loewen found evidence that eight California counties 
effectively excluded African American people.” White 
Californians rioted to expel African American resi- 
dents from California towns.” According to Loewen’s 
research, California had more sundown towns than the 
entire South, which Loewen attributes to the culture of 
racism in the South preferring to exploit rather than 
exclude African American residents.” 


California sundown towns included most of the suburbs 
of Los Angeles and San Francisco, and most of Orange 
County.*° Some of these places gained a national reputa- 
tion as sundown towns.*! Loewen has collected research 
on numerous sundown towns throughout California.*? 
A list of the sundown towns identified by Loewen is in- 
cluded in Table 3 in the Appendix to this chapter. 


Fliers for the Maywood Colony, a suburban development 
surrounding Corning, California, announced: “GOOD 
PEOPLE - In most communities in California you'll find 
Chinese, Japs, Dagoes, Mexicans, and Negroes mixing 
up and working in competition with the white folks. 
Not so at Maywood Colony. Employment is not given to 
this element.”®*? 


In South Pasadena, in the late 1940s, the city adminis- 
tration, local civic leaders, and realtors tried to cover 


VI. Freedmen’s Town 


Nationally 

Banned from settling in entire geographic areas, and 
escaping discrimination and racial violence, African 
Americans began building all African American towns in 
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South Pasadena with racially restrictive covenants.*! A 
1947 newspaper article noted the unusual and extreme 
extent of this effort; the goal was to blanket the entire 
city with racially restrictive covenants.* 


As a matter of official policy, African Americans and oth- 
er nonwhite persons were only allowed to work in South 
Pasadena if they left by dusk.*° Limited exceptions were 
made for live-in servants and caretakers, but they could 
not live in the city on their own, and often could not 
bring their children to live with them.*’ This campaign 
to exclude all nonwhite residents from South Pasadena 
only failed after the Supreme Court ruled that racially 
restrictive covenants could not be enforced.** 
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The Negro Travelers’ Green Book. The annual guide is for services and places relatively friendly to 
African-Americans. (1959) 


the 19" Century in the Southwest, Midwest, and West.®° 
Also known as Freedmen’s Towns, these towns developed 
in order to, in the words of one Black town newspaper 
editor, exercise freedom “as freedom was understood by 
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[African Americans].”°° Approximately 100 such towns 
were built between early-1800s and mid-1900s.” A par- 
ticularly large number of African Americans migrated to 
Kansas.” Oklahoma had over 30 all-African American 
towns.** Other states with such towns included Texas, 
Iowa, New Mexico, and Michigan, as well as some in 
the former enslavement states of Alabama, Mississippi, 
Kentucky, and Tennessee. 


California 

Although there is not much research on this topic, 
some records suggest that there were at least 15 African 
American towns in California between 1850 and 1910.°%° 
The best known and most successful was Allensworth, 
40 miles north of Bakersfield.°*® Allen Allensworth, a for- 
merly enslaved Lieutenant Colonel from the U.S. Army, 
founded Allensworth with others in 1908. The town 
attracted disillusioned African American migrants who 
had fled the South, but found a different type of discrim- 
ination in California.%* 
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Lieutenant Colonel Allen Allensworth founded an all Black town outside of Bakersfield with four 
other settlers. Today, Allensworth is a California State Park. (1926) 


Unlike other African American towns in California, 
Allensworth was self-governing, and at the height of 
its success before the Great Depression, over 300 fam- 
ilies constructed churches, a library, a school, and a 
general store.®* African American midwives cared for 
the health of the community, as most doctors in nearby 
towns refused to take African American patients unless 
the patient was employed by a white rancher.'©° 


Allensworth spent more money on its schools than its 
neighboring school districts.'” Cornelius Pope, who 
lived in Allensworth and attended school there as a 
child, remembered that his teacher Alworth Hall “wel- 
comed [him] to the Allensworth School and with open 
arms and asked, ‘Learn something for me today.’”!” 
When Pope left Allensworth, he said, “it didn’t take me 
long to find out that I was equal to the very best. I was 
just as powerful, could think just as good, there was 
nothing inferior about me. I was pretty hard to stop 
from there on in.”!®? 


Despite Allensworth’s success, it was never truly in- 
dependent; it had to rely on the government and 
white-owned companies that controlled the water, the 
railroad, and job markets.!™ In testimony to the Task 
Force, Terrance Dean argues that water, land, and rail- 
road companies discriminated against the town, leading 
to its demise.’ The Pacific Farming Company, after 
first selling land plots to the African American settlers 
at inflated prices, then prohibited land sales to African 
Americans, which limited the town’s growth.’ Despite 
its promises, the Pacific Water Company built only four 
water wells for Allensworth, compared to the 10 wells it 
built in a neighboring white town.'” The water dried up 
within two years and was contaminated with alkaline at 
first, then arsenic in 1967.'°° The founders maintained 
that the settlers were victims of a racist scam and were 
sold land that would never have enough water. !° 


When it was founded, Allensworth was on the Santa Fe 
railroad’s main line, which allowed the town to derive 
revenue from the rail stop."° In 1914, the rail line was 
diverted away from Allensworth." Not being able to 
earn revenue from the railroad stop or farming alone, 
residents worked multiple jobs in the surrounding, dis- 
criminatory white communities.'” Young people left the 
town to find jobs elsewhere, and Allensworth slowly died 
and disappeared as economic opportunities decreased 
and the water calcified."* It was established as a state 
park in 1974, but remained critically underfunded and 
unbuilt until the 2000s.""* 


Chapter 5 —€5— Housing Segregation 


VII. City Planning for Segregation 


Nationally 

Anti-Black Zoning Ordinances 
From the Civil War into the 1960s, as local governments 
planned the layout of their cities, they used planning 
regulations called zoning ordinances to prevent African 
Americans from living in certain neighborhoods."® 
First, city officials in southern cities in the early 1900s 
passed African American and 
white zoning ordinances to ban 
African Americans from living in 
white neighborhoods."® When the 
U.S. Supreme Court found that 
these explicitly race-based zoning 
ordinances violated the federal 
Constitution in 1917, city officials 
used other zoning ordinances as 
proxies for race in order to main- 
tain all-white neighborhoods." 


From the 1860s to 1900s, when 
African Americans first left the 
rural South for the urban South, 
racial violence escalated, leading 
to a number of large scale race vi- 
olence and massacres across the 
South."’ Soon after, anti-Black zon- 
ing ordinances were enacted in the 
South and nearby cities.."° In 1910, 
Baltimore enacted the city’s an- 
ti-Black zoning ordinance, making it illegal for African 
American people to move to blocks that were more than 
half white, and vice versa.””° Edgar Allan Poe, Baltimore’s 
city attorney and grandnephew of the famous poet, de- 
clared that the zoning was constitutional, and the city’s 
mayor stated, “Blacks should be quarantined in isolated 
slums in order to reduce the incidents of civil distur- 
bance, to prevent the spread of communicable disease 
into the nearby White neighborhoods, and to protect 
property values among the White majority.” 


by negroes. 


Numerous other southern cities followed Baltimore’s 
example, including Winston-Salem, Atlanta, Oklahoma 
City, Miami, Birmingham, Dade County (Miami), 
Charleston, Dallas, Louisville, New Orleans, Richmond, 
and St. Louis.’ Although only about 10 percent of African 
Americans lived in the North at this time, anti-Black or- 
dinances were popular nationwide.’ In 1915, the New 
Republic argued for residential racial segregation until 
“Negroes ceased wanting to ‘amalgamate’ with whites...”* 


Although the U.S. Supreme Court declared racial zon- 
ing ordinances unconstitutional in 1917, states and cities 
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ignored the decision for years.”° In 1927, Texas passed 
a law authorizing cities to pass ordinances segregat- 
ing African Americans and whites.'”° Other cities, like 
Atlanta, Austin, Kansas City, and Norfolk, made discrim- 
inatory zoning decisions based on official city planning 
maps that explicitly labeled neighborhoods African 
American, until as late as 1987." 
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Leaflet distributed in St. Louis Missouri advocating residents to vote for more stringent racial voting laws. Those homes marked with 
an “x” represent where Black families lived. (1916) 


Company Towns 

Beginning in the late 18th century, large corporations 
planned and built entire towns for their workers and 
attracted them with benefits including housing and 
mortgages.’”* When companies began hiring African 
Americans after the Great Migration, these companies 
typically offered African American workers housing that 
was lower in quality.'”° 


In company towns like Gary, Indiana and Sparrows 
Point in Baltimore County, Maryland, the best hous- 
ing and jobs were reserved for American-born white 
managers.'° The worst jobs and the smallest, shabbi- 
est housing went to African Americans." In Sparrows 
Point, Maryland, the site of Bethlehem Steel, African 
American residents were segregated from white 
residents.’ Two room bungalows with outhouses orig- 
inally constructed for African American workers, were 
given to white immigrants when there was a housing 
shortage.'*? African Americans workers were forced to 
rent bunks in shanties that were originally intended as 
temporary housing.'* 
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Racialized Neighborhood Zoning 

After the Supreme Court declared explicit racial zon- 
ing unconstitutional in 1917, city officials developed new 
strategies to segregate African American residents from 
white residents by neighborhood. 


The federal government joined this effort. In 1933, 
President Franklin D. Roosevelt’s appointment to the 
National Land Use Planning Committee, Alfred Bettman, 
explained that cities and states needed to establish plan- 
ning commissions for zoning to “maintain the nation 
and the race.”'® These new zoning strategies included: 


e City officials zoned neighborhoods for single family 
homes, without change for decades.'° This prevent- 
ed apartment complexes from being built, which 
effectively kept out African Americans who were 
less likely to afford single family homes.’”’ Influential 
experts like Columbia Law School professor Ernst 
Freund stated that “the coming of colored people 
into a district” was the “more powerful” reason for 
the use of zoning, rather than the creation of single 
family neighborhoods.'* The United States Supreme 
Court decided that this type of zoning law was con- 
stitutional in 1977.'° 


City officials relaxed or did not enforce zoning laws 
against white residents, but strictly enforced them 
against African Americans and other people of col- 
or and effectively chased African Americans out of 
certain neighborhoods.'*° 


City officials zoned African American residential 
communities as commercial or industrial regard- 
less of their residential character. This created a 
vicious cycle. African American residential commu- 
nities zoned as commercial or industrial attracted 
polluting industries and lowered property values.'” 
White families would be less likely to move into the 
industrial zone, as white families 
generally had more money.'** 
As a result, it became increas- 
ingly difficult to remove the 
commercial or industrial zon- 
ing for these African American 
residential communities.'* 


person, was 16 percent Black. In 1950, the Black population of 


City officials limited new build- 
ings by banning or imposing 
large fees on new construction, 
apartment buildings, mobile 
homes, or factory-built houses,'® a practice known as 
“snob zoning.” Cities also demanded development 
or architectural specifications.'*” These ordinances 
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had the effect of keeping poor people, large families, 
older residents, single individuals, and people of col- 
or out of particular areas.'*® 


City officials used dead-end streets, high- 
ways, cemeteries, parks, industrial spaces, and 
rail lines to create boundaries between African 
American and white neighborhoods.'*? African 
American people were even prohibited from 
burying the dead in white cemeteries° and from 
using parks."*! 


These strategies were often used in combination to 
maintain the segregated nature of a neighborhood. 
For example, in the St. Louis metropolitan area where 
18-year-old Michael Brown was shot in 2014, city officials 
used a planning map that listed the race of each build- 
ing’s occupants to zone African American neighborhoods 
and the land next to African American neighborhoods 
for industrial development in 1919.'* The author of the 
city planning map explained that the goal was to prevent 
the movement into “finer residential districts... by col- 
ored people.”’® In order to navigate the racial hostility 
that this segregation caused, African Americans created 
their own maps, travel guides, and other publications.’ 
For more information on this form of counter-mapping, 
see Chapter 11, An Unjust Legal System. 


White neighborhoods were zoned as residential, and 
the single family homes in those neighborhoods used 
restrictive covenants, as discussed below, to prevent 
African American residents from moving in.'®® This 
ensured that the neighborhood stayed white.’ The 
African American neighborhoods were zoned to permit 
polluting industry, liquor stores, and brothels, which 
were banned in white neighborhoods.'” Later, the fed- 
eral government cited the fact that African American 
neighborhoods were close to industry and vice as a 
risk to property values.’ Based on the federal gov- 


In 1928, the city of Austin, Texas, adopted a master plan to create a 
“negro district.” The mechanism worked well. In 1930, Wheatsville, a 
racially mixed community in Austin founded by a formerly enslaved 


Wheatsville was one percent. 


ernment’s analysis, private banks refused mortgages 
to African Americans in a process called redlining.' 
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School Siting Policy 

City officials used the decision of where to build a school 
as a way to concentrate African Americans in poor 
neighborhoods with underfunded schools.'® This strat- 
egy is referred to as a school siting policy.’ Cities first 
banned African American families from sending their 
children to white schools, then moved the only school 
that African American students were allowed to attend 
into designated African American neighborhoods and 
did not pay to transport African American students who 
lived outside the African American neighborhoods.'? 


S/ 


The adopted 1928 city plan of Austin, Texas created a “negro district” as “the nearest approach to 
the solution of the race segregation problem. 


In 1928, the city of Austin, Texas, adopted a master plan 
to create a “negro district,” in order to implement segre- 
gation, which the plan warned “cannot be solved legally 
under any zoning law known to us at present.”!* The mech- 
anism worked well. In 1930, Wheatsville, a racially mixed 
community in Austin founded bya formerly enslaved per- 
son, was 16 percent African American.' In 1950, the African 
American population of Wheatsville was one percent.'® 


After city officials segregated Austin, the “negro dis- 
trict”! on the east side had more unpaved streets, 
broken sewers, and fewer public transportation.'®” The 
city did not enforce the residential zoning ordinances, 
so the neighborhood became increasingly industrial.'* 
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City officials in Atlanta used segregation maps to guide 
the school board’s decisions on which schools to close 
and where to build new schools.!® 


California 

Some scholars have argued that the first known attempt 
by an American city to segregate on the basis of race was 
in 1890, when the San Francisco Board of Supervisors vot- 
ed unanimously to move all Chinese people within San 
Francisco to a neighborhood set apart for Chinese resi- 
dents and businesses.'”? As African Americans arrived in 
California during the Great Migration, California used seg- 
regation to reinforce the racial hierarchy created by slavery. 


Northern California 

In 1953, when the Ford Motor Company moved its plant 
to Milpitas, California, and the labor union tried to build 
housing for its African American workers, the city re- 
zoned the site for industrial use.” The city also adopted 
a zoning ordinance banning apartment buildings.'” 
Anaheim, Costa Mesa, Orange, and Santa Ana zoned 
African American residential communities as industrial 
to maintain neighborhood segregation.'” 


In 1958, the Sequoia Union High School District built 
a high school in segregated East Palo Alto, further en- 
trenching segregation in Palo Alto.'” 


Southern California 

In California, the then-prosperous Los Angeles neigh- 
borhood of Sugar Hill is another example of the effects 
of racialized zoning. Prominent African Americans like 
Hattie McDaniel, the first African American to win an 
Oscar for her role as Mammy in Gone with the Wind, and 
Norman Houston, co-founder of what became the larg- 
est African American-owned insurance company in the 
West lived and singer Ethel Waters lived in the neigh- 
borhood.'” Waters remembered the day she moved 
into her house: “During the day the moving men had 
brought my things, and when I saw that they had placed 
each chair and table exactly where I wanted, I burst 
into tears[.] ‘My house,’ I told myself. The only place I’ve 
ever owned all by myself... I felt I was sitting on top of 
the world. I had a home at last.”!”° 


In 1945, the white neighborhood association sued to ap- 
plyits restrictive covenant and evict the African American 
families living there.'” When the white neighbors lost 
their lawsuit, the Los Angeles City Council stepped in 
and rezoned the neighborhood for rentals despite the 
protests of the affluent African American families liv- 
ing there.'* In 1954, the city built the Interstate 10 Santa 
Monica Freeway through Sugar Hill and succeeded, fi- 
nally, in destroying the African American community.” 
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When South Central Los Angeles became an African 
American community in the 1940s, it had a mix of in- 
dustrial plants and residential homes.'®° The City of 
Los Angeles rezoned much of the neighborhood for 
commercial use.'*' A plant explosion killed five local 


VIII. Eminent Domain 


From the 1855 construction of iconic Central Park in 
New York City to urban renewal in the 1970s, America 
built parks, highways, and new economic developments 
that destroyed African American or integrated neigh- 
borhoods. Government officials used a legal concept 
called eminent domain to confiscate private land owned 
by African Americans for these public uses.'** The U.S. 
constitution demands that the government pay the 
landowner “just compensation,” which is usually fair 
market value, but often a disputed sum.! 


These government decisions evicted African Americans 
from their homes and destroyed African American 
wealth.'® It shuttered thriving businesses'®’ and severed 
community ties.'** Alfred Johnson, the executive director 
of the American Association of State Highway Officials 
and a lobbyist who worked on the 1956 Highway Act, put 


residents, 15 white workers, and destroyed more than 
100 homes.'*’ When the pastor of an African American 
church protested the industrial zoning near his church, 
a city official replied, “Why don’t you people buy a 
church somewhere else?”!®? 


a million people, two-thirds of whom were African 
American.! African Americans made up only 12 percent of 
the American population at the time, and so they were five 
times more likely to be displaced than they should have 
been when considering their portion of the population.'” 


From 1949 to 1973, compared to white 
Americans, African Americans were 


to be displaced 
by eminent domain 


5x 


MORE LIKELY 


These government actions destroyed the social, political, 
cultural, and economic networks created by a neighbor- 
hood.’ Evicted African American 
residents struggled to find a new 
place to live, as the compensation 


When South Central Los Angeles became a Black community in offered by the government was of- 
ten not high enough to buy or rent 
in other parts of the city.'* Evicted 
African American businesses lost 
their location and client base and 
were not usually compensated.’ 
Urban renewal displaced cultural 
centers, and in certain industries 
like jazz venues, it threatened the 
entire industry.’ Forced evictions 
also are associated with increased 
risk of stress-related diseases like 
depression and heart attack.!%” 


the 1940s, it had a mix of industrial plants and residential homes. 
The City of Los Angeles rezoned much of the neighborhood for 
commercial use. A plant explosion killed five local residents, 15 
white workers, and destroyed more than 100 homes. When the 
pastor of a Black church protested the industrial zoning near his 
church, a city official replied, “Why don’t you people buy a church 
somewhere else?” 


it this way: “Some city officials expressed the view in the 
mid-1950s that the urban Interstates would give them a 
good opportunity to get rid of the local niggertown.”'®° Park Construction 


The construction of parks in the United States has been 


Scholars disagree over whether federal, state, and local 
governments racially targeted African American neigh- 
borhoods for destruction, or whether these public works 
projects were situated in the area of least political re- 
sistance, which were incidentally African American 
neighborhoods.’ Regardless of intention, the effect is 
clear: one study in 2007 found that between 1949 and 1973, 
2,532 eminent domain projects in 992 cities displaced 
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used to harm African American people in many different 
ways. Parks have been used to destroy African American 
or integrated neighborhoods and act as a barrier between 
African American and white neighborhoods.'® The resi- 
dents of these destroyed integrated neighborhoods were 
then resettled into segregated neighborhoods.’ African 
American neighborhoods themselves lacked green spac- 
es, as discussed in Chapter 7, Racism in Environment and 
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Infrastructure, leading to negative health effects. African 
Americans were often banned from public spaces, as dis- 
cussed in Chapter 9, Control over Spiritual, Creative, and 


Slum Clearance 
Throughout American history and across the country, 
government officials, who are often white (see dis- 


Cultural Life. 


Central Park in Manhattan was one 
of the most prominent examples 
of racial segregation by park con- 
struction. Cities across the country 
copied Central Park’s policies, reg- 
ulations, and design.?°° In 1855, 
about 1,600 people lived in the 
area in mixed race neighborhoods 
called Seneca Village, Yorkville, 
and Pigtown.”°! Even though state 
law at the time prevented African 


In 1855, about 1,600 people lived in the area in mixed race 
neighborhoods called Seneca Village, Yorkville, and Pigtown. 
Even though state law at the time prevented Black New Yorkers 
from owning land, more than half the Black households owned 
their homes in Seneca Village. The community included two Black 
churches and one racially mixed Episcopal church, a cemetery, 
and a Black school. City officials destroyed all of it by 1857 to build 
Central Park with an all-white, male workforce. 


American New Yorkers from own- 

ing land, more than half the African 

American households owned their 

homes in Seneca Village.”°”? The community included 
two African American churches and one racially mixed 
Episcopal church, a cemetery, and an African American 
school.*” City officials destroyed all of it by 1857 to build 
Central Park with an all-white, male workforce. 


In California, at least one current park is on the site of a 
formerly thriving African American neighborhood. On 
the land that is currently Belmar Park in Santa Monica, 
the City of Santa Monica took away and burned down 
the homes and businesses of people in the African 
American neighborhood of Belmar Triangle through 
eminent domain for the construction of the city’s ex- 
panded civic center, auditorium, and the Los Angeles 
County Courthouse.” Now there is a park commemo- 
rating the neighborhood.” 


The 1938 Underwriting Manual issued by the U.S. Federal 
Housing Administration (FHA) states: “A location close 
to a public park or area of similar nature is usually well 
protected from infiltration of business and lower social 
occupancy coming from that direction.”*” 


cussion in Chapter 4, Political Disenfranchisement), 
labeled African American communities as slums, re- 
gardless of what the neighborhood was actually like.?% 
This allowed government officials to demolish so-called 
“slums” to make way for commercial development, 
upscale residences, parks, universities, hospitals, and 
corporate headquarters.” 


The federal government funded this strategy with the 
1934 Housing Act,”’° and then again, comprehensively, 
with the 1949 Housing Act, which provided $13.5 billion 
for slum clearance and urban redevelopment between 
1953 and 1986." At the height of urban renewal in 1967, 
the government destroyed 404,000 housing units, but 
only built 41,580 as replacements.?” 


For example, in 1953 the Memphis Housing Authority 
declared that 46 acres of middle-class Black-owned sin- 
gle-family homes was a slum and replaced it with 900 
units of public housing.”’* Homeowners had paid off their 
mortgages, improved their homes, and created a neigh- 
borhood; “[t]he home owners are sick and distressed 

beyond measure,” pleaded one resi- 
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New York City Housing Authority. (January 1946- July 1949) 


dent in a letter to city authorities.”" 


In another example, after African 
Americans rebuilt in Tulsa following 
the 1921 Tulsa massacre, city officials 
declared the Greenwood commu- 
nity to be a slum, and destroyed it 
again.*’° Highway construction and 
urban renewal also appear to have 
compounded the economic collapse 
of the Greenwood community.””° 
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Freeway Construction 

The Federal Aid Highway Act of 1956 built 41,000 miles of 
interstate highways and was the largest American pub- 
lic works program at the time.”” By the 1960s, highway 
construction was destroying 37,000 urban housing units 
per year.” From 1956 until 1965, the federal government 
did not provide any assistance to people whose homes 
were destroyed.”* During the first 20 years of interstate 
highway construction, more than 

a million people were displaced.**° 


In 2021, the U.S. Secretary of 
Transportation acknowledged there 
is “racism physically built into some 
of our highways” because the federal 
highway system was built specifically 
to cut through neighborhoods where 
property values were lowest.””) In 
most cities, federal highways were routed through African 
American neighborhoods.*”’ For example, between 1948 
and 1956, 86,000 people were displaced in Chicago, 66 
percent of whom were African American, even though at 
the time, African American people only made up approx- 
imately 20 percent of the city’s population.*”? 


In 1962, Detroit razed African American communities 
to build the Interstate 75 expressway, a plan that the 
U.S. Commission on Civil Rights warned in advance 
would displace 4,000 families, 87 percent of whom were 


Interstate 980 severed the predominantly Black neighborhoods of West Oakland from the rest of 
the city, setting the stage for underfunding of municipal projects in the area. Excavation site of 
Interstate 980. (1976) 


African American.” U.S. Department of Housing and 
Urban Development officials knew that they would de- 
stroy African American homes and did nothing to help 
these African American families.” The government did 
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little to help these mostly African American families, 
businesses, churches, and schools.””® 


The formerly-thriving African American neighbor- 
hood of Greenwood in Tulsa, Oklahoma—infamous for 
the deadly anti-Black massacre of 1921—is now divided 
by Interstate Highway 244.” Greenwood now has one 
block of businesses today.” Before the highway’s con- 


From 1956 until 1965, the federal government did not provide any 
assistance to people whose homes were destroyed. During the 
first 20 years of interstate highway construction, more than a 
million people were displaced. 


struction, the neighborhood had 35 blocks of businesses 
and homes.”? Whenever affirmative infrastructure of 
this sort is constructed in African American neighbor- 
hoods, the initial construction-related harms created 
are compounded by the environmental pollution that 
is created and generated on an ongoing basis.”°° 


Highway construction not only destroyed African 
American neighborhoods, government officials also 
used it to fence African Americans into certain neigh- 
borhoods.*”' A federal manual recommends that “[a] 
high-speed traffic artery or a wide street parkway may 
prevent the expansion of inharmonious uses to a location 
on the opposite side of the street.”**’ The term “inhar- 
monious racial or nationality groups” was used by the 
federal government to describe communities of color.”*? 


In Chicago, 28 identical 16-story apartment buildings 
known as the Robert Taylor Homes were a national sym- 
bol of failed public housing and concentrated poverty.*** 
The project housed 27,000 residents, nearly all of whom 
were African American.” 


The City of Chicago used the Day Ryan expressway to 
cut off the Robert Taylor Homes from the surrounding 
neighborhoods.” Studies have shown that interstate 
highways also fenced in African American neighbor- 
hoods in Memphis, Richmond, Kansas City, Atlanta, 
Tulsa, and Charleston.”*” 


California 

In California, eminent domain was used against African 
American communities, as well as other communities of 
color. As in the rest of the country, California used park 
construction, slum clearance, and freeway construction 
to destroy African American communities. 
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On September 23 and 24, 2021, California residents 
Jonathan Burgess and Dawn Basciano testified before 
the Task Force that state officials built the Marshall Gold 
Discovery State Historic Park in Coloma, California on their 
family’s land without just compensation.*** They also testi- 
fied that the California Department of Parks and Recreation 
has not appropriately commemorated the history of the 
African American families who owned the land.*” 


In Southern California, the city of Manhattan Beach 
destroyed a racially integrated beach front neighbor- 
hood.**° Willa Bruce, who was Black, had purchased the 
beach front property in 1912 to run a lodge, café, and 
dance hall.**' White people in the area tried to push her 
out by slashing her tires, setting fire to a mattress under 
her deck, and posting “No Trespassing” signs and fake 
parking restrictions to chase away Black customers.”*” 


In 1924, Manhattan Beach city officials confiscated the 
beach front property of several African American and 
white families, including the Bruces, citing an urgent 
need for a public park.*4* The Bruces sued for $120,000 
and received $14,500.44 The other families, African 
American and white, received between $1,200 and 
$4,200 per lot.*“° According the Bruce family lawyer, the 
city did not pay for years and barred them from pur- 
chasing new land in the area, forcing the Bruces to leave 
without any income.”*® 


The land lay vacant for decades until a park was built in 
the 1950s.**” The family moved to South Los Angeles and 
eventually left California.*** Having lost their property, 
Willa and her husband Charles worked for other business 
owners for the remainder of their lives.**° Estimates of the 
fair market value today of the Bruce family land is in the 
millions.”°° In the fall of 2021, the state of California au- 
thorized Los Angeles County to transfer the land back to 
the Bruce family after nearly 100 years.” 


African Americans were pushed out 
of other beach cities, as described 
by Dr. Alison Rose Jefferson to the 
Task Force on December 8, 2021.?°? 
Initially, Santa Monica was not only 
home toa African American commu- 
nity; it was also a tourist destination 
for African Americans throughout 
the Los Angeles area.”°? But, in 1922, 
an African American investment 
group was blocked from develop- 
ing a resort and amusement facility 
along the oceanfront.” After the African American in- 
vestors could not build the facility, white developers 
purchased the land and constructed the Casa del Mar 
and the Edgewater clubs in the area.”® African American 
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investors were also unable to build a planned African 
American membership-based club in Santa Monica in 
1958 because the city took over the land through eminent 
domain proceedings for a purported parking lot.” These 
investors asserted racial discrimination and attempted to 
stop the cities proceedings in court but lost.” Now, the 
upscale Viceroy hotel is located at the site.” 


In 1945, California passed the Community Redevelopment 
Act, which allowed for the redevelopment of “blighted 
areas” in urban and suburban communities.”°? The law 
defined a “blighted area” as a social or economic liabil- 
ity that needed redevelopment for the “health, safety, 
and general welfare” of the communities in which they 
existed.*°° An area was deemed “blighted” if one of the 
following conditions was present:*” 

e Areas with buildings that had “faulty interior ar- 
rangement and exterior spacing,” or housed a “high 
density population,” leading to overcrowding and 
infectious disease outbreaks;? 


Areas with buildings that had “inadequate provision 
for ventilation, light, [or] sanitation, open spaces and 
recreation facilities” or dilapidation;*? 


Areas with economic deterioration or underuse of 
valuable land;?** 


Areas with “depreciated values” that could gener- 
ate more tax revenue to fund public services for the 
residents;”® and 


Areas that were “beyond remedy” and contributed 
“substantially” to problems of crime.”® 


Each of these conditions described the harms of residen- 
tial segregation. As discussed above, buildings in African 


City agencies declared that the Western Addition was blighted in 
1948 and began tearing it down in 1956. The plan was one of the 
largest projects of urban renewal on the West Coast. The City of 
San Francisco closed 883 business, displaced 4,729 households, 
destroyed 2,500 Victorian homes and damaged the lives of nearly 
20,000 people. 


American neighborhoods are generally more likely to be 
overcrowded and are in poorer condition. As discussed 
in Chapter 7, Racism in Environment and Infrastructure, 
the effects of redlining made land in African American 
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Family Displacements through Urban Renewal, 1950-1966 
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By the late 1960s, an estimated 4,684 families 
had been displaced by urban renewal projects in San Francisco, 
65% of which were families of color. 
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Map of San Francisco depicting where family displacement occurs due to urban renewal. (Accessed April 2022) 


neighborhoods less valuable than they actually were and 
local governments intentionally slowed and deprived these 
communities of services. Redlining concentrated pover- 
ty and crime into African American neighborhoods and 
implicit biases based in racist beliefs created during enslave- 
ment have, to this day, led the American public to associate 
African Americans with crime, and contribute to the over- 
and under-policing of African American communities. 


In Northern California, this law was used to demolish 
the Fillmore, which was San Francisco’s most prominent 
African American neighborhood and business district.*°” 
Known as the Harlem of the West, the Fillmore was an 
integrated neighborhood’® that was famous for its jazz 
venues that hosted Ella Fitzgerald, Billie Holiday, Charles 
Mingus, and Louis Armstrong.”©° 


City agencies declared that the Western Addition was 
blighted in 1948 and began tearing it down in 1956.7” 
The plan was one of the largest projects of urban renewal 
on the West Coast.”” The City of San Francisco closed 
883 business, displaced 4,729 households, destroyed 
2,500 Victorian homes*” and damaged the lives of near- 
ly 20,000 people.”” “The agency would go to a house 
and give the head of household a certificate that said 
they would be given preference in housing built in the 
future,” Benjamin Ibarra, a spokesman for the agency, 
said in 2008. “But there wasn't a lot of housing built for 
a long time.”’“ The San Francisco city government left 
the land empty for many years.*” 
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Another example of a predominantly African American 
community in Northern California that urban redevelop- 
ment destroyed is Russell City. Founded in 1853 along the 
Hayward shoreline in Alameda County, Danish immigrants 
initially lived in Russell City.” By World War II, Russell City 
became primarily African American and Latino.”” 


“We were left to fend for ourselves. We had no public 
sewer system, so you saw many homes with outhouses, 
we had wells with no running water, the electrical grid 
was so unstable that many times we were in the dark,” 
said former Russell City resident Marian “Edie” Eddens, 
who stated that living in Russell City was “the major chal- 
lenge of [her] life.”*” 


While Russell City lacked basic infrastructure and was 
economically poor, it was a culturally rich community.” 
“Music and literature were my saving graces,” recalled 
Gloria Bratton Sanders Moore, former resident of 
Russell City.*®° Blues legends like Ray Charles and Etta 
James were known to perform at Russell City clubs when 
touring the west coast.**! 


By the 1950s, Russell City was declared a “blight” by neigh- 
boring Hayward officials.** In 1963, the local governments 
of the City of Hayward and Alameda County forcibly relo- 
cated all Russell City residents, bulldozed the community, 
and rezoned the land for industrial use.*** Descendants of 
Russell City residents claim that displaced homeowners 
were forced to sell their land without fair compensation.”** 
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In 2021, the Hayward City Council passed a resolution for- 
mally apologizing to former Russell City residents for its 
participation in racially discriminatory housing practices 
such as racial steering and redlining.”* 


In Southern California, in 1950, the Los Angeles City 
Planning Commission planned to demolish 11 blighted 
areas; all but one were majority Mexican American or 
African American neighborhoods.”** 


Many of California’s freeways were routed through 
African American neighborhoods. As noted above, the 
City of Los Angeles destroyed the prosperous African 
American neighborhood of Sugar Hill in 1954 by build- 
ing the Interstate 10 freeway.”*’ Former residents said 
that the amount that the government paid for their 
homes was inadequate, and below market value.*** Los 
Angeles did it again in 1968 by building the Century 
Freeway through the African American neighborhoods 
of Watts and Willowbrook, displacing 3,550 families, 117 
businesses, parks, schools, and churches.”*? 


IX. Public Housing 


The construction of government funded housing, or 
public housing, has contributed to housing segrega- 
tion in two major ways throughout American history. 
First, from World War I until the 1950s, the federal 
government built high quality hous- 
ing.*”” Generally, federal practices 
did not allow African Americans to 


The Interstate 210 freeway destroyed an African American 
business district and racially diverse communities in 
Pasadena in the 1950s.*°° The city offered residents 
$75,000 for their homes, less than the minimum cost 
of purchasing a new home in Pasadena.*” The freeway 
forced 4,000 African American and Mexican American 
residents to move back to inner-city Los Angeles.**” 


In Oakland, a total of 503 homes, 22 businesses, four 
churches, and 155 trees were demolished to construct 
Interstate 980.*°? Once completed in 1985, the highway 
severed the predominantly African American neighbor- 
hoods of West Oakland from the rest of the city, setting 
the stage for underfunding of municipal projects in 
the area.*™* 


In Fresno, the construction of highways 41 and 99 
destroyed blocks of homes where African American fam- 
ilies lived.?*° In San Diego, much like in other parts of the 
state, the construction of freeways such as Interstate 5 
disrupted African American communities.” 


towards military use and private housing construction 
was banned.°” By the end of World War II, these condi- 
tions created severe housing shortages for all Americans, 
regardless of race.*°? In response, the federal govern- 


live in these high quality buildings, 
often building separate, low quality 
units for African Americans.*®* 


Then, from 1950s, as the federal 
government subsidized mortgages 
for white families to move to the 


In 1937, the federal government revised its strategy and created 
the U.S. Housing Authority (USHA), which gave federal money to 
local governments to build public housing. Although the USHA 
manual stated that government housing projects should not 
segregate what were previously integrated neighborhoods, it 
also warned local officials not to build housing for white families 


suburbs and paid local governments 
to demolish racially integrated 
neighborhoods, it also built high- 
rise apartment buildings in urban 
neighborhoods that were cut off from the richer, white 
suburbs.”*° These high-rise public housing projects con- 
centrated poverty in African American neighborhoods 
in the inner city.°”° 


High Quality Public Housing for 

White Americans 

Private real estate development stalled during the Great 
Depression due to the lack of available credit.*°' During 
the world wars, all available raw materials were directed 
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“in areas now occupied by Negroes.” 


ment built low-rise buildings for middle-class Americans 
that were scattered throughout the city, but did not sub- 
sidize the rent or maintenance.*™ Instead, tenants paid 
full market price and for the building’s maintenance, 
so the quality of public housing was high.*° Federal 
agencies funded public housing, which either barred 
African Americans, or the housing available to African 
Americans was segregated and in worse condition.*” 


During World War I, the federal government-built hous- 
ing for white workers in the war industries: 170,000 white 
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workers and their families lived in 83 government-built 
housing projects across 26 states.*°” The federal govern- 
ment did not allow African American workers to live in 
this federally built housing and forced African American 
workers into overpopulated slums.*°* In 1933, the feder- 
al government created the Public Works Administration 
(PWA), which cleared slums and built houses using its 
“neighborhood composition rule” to require feder- 
al housing projects to maintain the racial make-up of 
the neighborhood.*”° 


All across the country, in cities like Detroit, Indianapolis, 
Toledo, New York, Birmingham, and Miami, the PWA seg- 
regated African American residents from white residents 
either by project or by concentrating African Americans 
into high density, low-income neighborhoods.*”° Another 
federal agency, the Tennessee Valley Authority, built 500 
comfortable houses and leased them to its employees and 
construction workers.*" The federal government banned 
African American federal workers from the houses who 
lived in low quality barracks instead.*” 


of the city and purchase single family homes in the sub- 
urbs by subsidizing their mortgage.*”® African American 
families were prevented from moving into the suburbs 
due to the racist federal housing policies and restrictive 
covenants, discussed in the section of this chapter on 
redlining*® and racially restrictive covenants.*' 


The federal government began funding enormous, seg- 
regated high rise projects, like the Robert Taylor Homes 
in Chicago;*” at the same time, a dozen states, including 
California, required local city approval of public hous- 
ing projects.*? In 1971, the Supreme Court ruled that 
this approval process did not violate the federal consti- 
tution,*** so middle-class white communities rejected 
public housing projects.*”° 


By 1973, President Richard Nixon announced that 
public housing projects were “monstrous, depressing 
places—rundown, overcrowded, crime-ridden.”*”° In 
1984, investigative reporters from the Dallas Morning 
News visited federally-funded developments in 47 met- 
ropolitan areas.*”’ The reporters 
found that 10 million public hous- 
ing residents were almost always 


In 1984, investigative reporters found that 10 million federally 
funded public housing residents in 47 states were almost always 
segregated by race and that every housing project where the 
residents were mostly white was better maintained, and had 
decent facilities, amenities, and services. 


segregated by race and that every 
housing project where the residents 
were mostly white was better main- 
tained, and had decent facilities, 
amenities, and services.*”° 


In 1937, the federal government revised its strategy 
and created the U.S. Housing Authority (USHA), which 
gave federal money to local governments to build pub- 
lic housing.*"* Although the USHA manual stated that 
government housing projects should not segregate 
what were previously integrated neighborhoods, it also 
warned local officials not to build housing for white 
families “in areas now occupied by Negroes.”*!* 


During World War II, the federal government-built 
housing for white workers in the defense industry.*"® 
African American workers were either left to live in 
slums or in lower quality segregated housing.*”® 


Low Quality Housing for African Americans 
Beginning in the 1950s, the government began subsidiz- 
ing the rent in public housing and allowed only families 
making less than a certain amount to live in the build- 
ings.*” The buildings collected lower maintenance fees as 
aresult and the quality of public housing deteriorated.*% 
The federal government helped white families move out 
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Although the Supreme Court of the 

United States decided in Brown v. 

Board of Education in 1954 that seg- 
regation was unconstitutional, Berchmans Fitzpatrick, 
general counsel of the federal housing agency at the 
time, responded to the decision by saying that the de- 
cision did not apply to housing.*”° Civil rights activists 
tried to bring suits against government segregation in 
public housing and the federal government announced 
anti-discrimination policies in name only. In practice, it 
continued to segregate.*”° 


President John F. Kennedy tried to prohibit discrimina- 
tion in housing by issuing Executive Order 11063, but the 
order only covered less than three percent of the total 
housing available in the United States.**! Finally, the fed- 
eral government, outlawed housing discrimination in 
1964 with the passage of the Civil Rights Act, which was 
re-enforced by the Fair Housing Act in 1968.°° 


The Civil Rights Act and the Fair Housing Act did not 
change the reality on the ground, as civil rights advo- 
cates continued to file lawsuits over decades alleging 
that city housing authorities continued to discrimi- 
nate in cities like Dallas, San Francisco, Yonkers, and 
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Baltimore.**? In opinion after opinion, federal courts 
recognized that federal and local government created 
or maintained segregation.*** 


Public Housing Residents (2000) 


Cities in the 
Northeast & South* 


*Birmingham, Detroit, Memphis, New Orleans and Washington D.C. 


Nationwide 


Following the recession of the 1990s, the government 
began to demolish these impoverished high rise public 
housing projects as part of multimillion dollar rede- 
velopment efforts, often specifically choosing projects 
where Black families lived.** In 2000, 48 percent of pub- 
lic housing residents were Black nationwide, but in cities 
like Birmingham, Detroit, Memphis, New Orleans, and 
Washington D.C., 99 percent of public housing residents 
were Black.**° Cities where housing prices have risen the 
fastest have been the most aggressive in tearing down 
public housing.*”” 


These redevelopments have result- 


schools, and their health and financial self-sufficiency 
reportedly did not improve.**? 


California 

Segregation in California of African Americans intensi- 
fied during World War II when African Americans arrived 
to work in the war industries. Unlike on the East Coast 
and in the Midwest, in California, because the African 
American population in California had been so small, 
there were no preset housing segregation patterns: 
Federal and local governments created segregation from 
a blank slate.*** 


Carey McWilliams, who had been California’s housing 
commissioner in the early years of World War II, later 
wrote that “the federal government [had] in effect been 
planting the seeds of Jim Crow practices throughout the 
region under the guise of ‘respecting local attitudes.’”**° 


In Northern California, one of the largest shipbuild- 
ers in the country during World War II was located in 
Richmond.*** From 1940 to 1945, Richmond’s population 
increased from 24,000 to 100,000 with defense industry 
workers.*” Richmond’s African American population in- 
creased from 270 in 1940 to 14,000 in 1945.8 


As with the rest of the country, the federal government 
paid for segregated housing to be built for defense work- 


ed in mostly white, but sometimes 
African American middle-class 
residents moving into and displac- 
ing low-income African American 


While white workers lived in rooms paid for by the federal 
government, Black war workers lived in cardboard shacks, barns, 
tents, or open fields. By 1947, half of the 26,000 Black residents of 


neighborhoods.**® These gov- 
ernment funded public housing 
demolitions not only displace the 
African American residents in the 
demolished buildings, but they speed up the gentrifi- 
cation of the surrounding neighborhood, and displace 
more African American residents.**° Although schol- 
ars are unsure if these government demolitions cause 
the neighborhood to gentrify, research has shown that 
they are an important factor in the neighborhood’s 
continued gentrification.*° 


The redevelopments usually have fewer units of public 
housing, so residents generally move to other low-in- 
come neighborhoods.”™! This approach has produced 
mixed results.*” Although former residents report that 
they are more satisfied with the quality of their new 
housing and the reduction in crime, their children 
continue to attend racially and economically segregated 
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Richmond were living in temporary housing. 


ers during World War II.**° Housing available only to 
white workers was more likely to be better constructed, 
permanent, and further inland.*®° The federal govern- 
ment issued low interest loans for white homeowners to 
remodel and subdivide their houses, and leased spare 
rooms for white workers to move in as tenants.*" 


African American housing was close to the shipbuilding 
site, badly constructed, and there simply was not enough 
of it.*°? While white workers lived in rooms paid for by 
the federal government, African American war workers 
lived in cardboard shacks, barns, tents, or open fields.°°° 
By 1947, half of the 26,000 African American residents of 
Richmond were living in temporary housing.** 
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The federal government then helped white families fi- 
nance suburban homes and leave temporary apartments 
near the shipyard.*® For example, the federal government 
contracted with a private developer to build anew suburb 
called Rollingwood and forbade the developer from selling 
any of Rollingwood’s 700 houses to African Americans.*° 
In 1952, Wilbur Gary, an African American war veteran 
bought a house in Rollingwood, angering his white neigh- 
bors.**” Three hundred white residents gathered in front 
of his house, shouted racial slurs, threw a brick through 
the window, and burned a cross on his front lawn.*°* 


Some African American workers bought land in unincor- 
porated North Richmond, but could not get construction 
loans because unlike for white Americans, the federal 
government refused to insure bank loans for African 
Americans.*°? Other African American families moved 
into the housing projects that white families had left be- 
hind.**° By 1950, more than three-quarters of Richmond’s 
African American population lived in the housing proj- 
ects built during the war.*” 


In 1942, the United States Navy demanded that the San 
Francisco Housing Authority segregate housing built 
for the 14,000 workers and their families at the Hunters 
Point Naval Shipyard.?” The San Francisco Housing 
Authority announced in 1942: “In the selection of ten- 
ants... [we shall] not insofar as possible enforce the 
commingling of races, but shall insofar as possible main- 
tain and preserve the same racial composition which 
exists in the neighborhood where a project is located.” °°? 


San Francisco built five other segregated projects 
during World War II, four for whites only.*** Apartments 


X. Redlining 


Redlining refers to a federal and local governmental prac- 
tice, acting together with private banks, to systematically 
deny home loans to African American people.*” Redlining 
was accomplished at the federal level with three agencies: 
Federal Housing Administration, Veterans Administration 
(VA), and the Home Owners’ Loan Corporation (HOLC).°” 
The FHA helped new homeowners buy houses,*” the VA 
helped veterans (World War II and others),°”* and HOLC 
helped prevent foreclosures as a result of the Great 
Depression for existing homeowners.*” 


These three federal agencies helped millions of mostly 
white Americans buy houses by insuring and subsidiz- 
ing mortgages, while refusing the same opportunity to 
African Americans.*°° Or, in the words of the federal 
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earmarked for white workers only sat empty as African 
American workers waited on long waiting lists.°° 


One of the few integrated neighborhoods where African 
Americans could live was the Western Addition,? which 
was torn down later as part of urban renewal, discussed 
above in the section on condemnation and eminent 
domain. When the federal government sent Japanese 
Americans living in the Western Addition to American 
concentration internment camps, African Americans 
moved in.?°” 


In 1952, the National Association for the Advancement 
of Colored People sued the San Francisco Housing 
Authority for continuing to build whites only housing.* 
The head of the agency testified that the city agency’s 
intent was to “localize occupancy of Negroes” in the 
Western Addition and ensure that no African Americans 
would reside in projects inhabited by whites.*°*’ The 
NAACP won its legal case, but the city agency continued 
to build segregated housing in San Francisco.*” 


In some areas in California, the demolition of public 
housing occurred without replacement housing for dis- 
placed African Americans. For example, in Richmond, 
the city prioritized developments primarily occupied by 
African American families in its demolition plans.*” The 
city abandoned plans to build over 4,000 permanent 
public housing units.*” The demolition displaced 700 
African American families from their homes in 1952 and 
only 16 percent of them could find a home in the private 
housing market.*”? By 1960, thousands of former public 
housing residents lost their homes.*“ 


agencies, exclusion was directed at “inharmonious ra- 
cial group or nationality groups.”**! 


With a federally insured mortgage, the federal gov- 


ernment protects lenders, like banks, against losing 
money. If the homeowner stops paying their mortgage, 


African Americans received 


of federal home loans 
between 1934 and 1962 


2% 
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homeowners recover homes that 
were already foreclosed.*”° Between 
July 1933 and June 1935, HOLC used 
$3 billion to finance more than a 
million mortgages.** 


HOLC examiners assessed real es- 
tate values and mortgage lending 
risks for 239 midsized cities be- 
tween 1939 and 1945, and developed 
“Residential Security Maps” for the 
entire country. ?” 


These maps rated neighborhoods 
from “A,” for the best neighborhoods, 
to “D,” the worst neighborhoods.**? 


A Homeowner's Loan Corporation map of Los Angeles detailing A, B, C and D grade areas of the city. An “A’ rating, shaded in green, 
was for the best neighborhoods that were new and all white. A “D” rating, shaded in red, was the worst category, and reserved for 


all-Black neighborhoods, even if it was middle class. This process was called “redlining.” (1939) 


the federal government would step in and pay the bank 
the amount of the unpaid principal in the loan.** As a 
result, banks were far more willing and likely to issue 
an insured mortgage to a white applicant, than an un- 
insured mortgage to an African American applicant.**? 


Enriched with these mortgages, white Americans moved 
out of America’s city centers, taking with them their mid- 
dle-class tax bases into the suburbs and leaving urban 
poverty in its wake.*** Unable to access the same mort- 
gages to reach the suburbs, African Americans remained 
in the impoverished urban centers.** 


This practice continued legally until 1962, when President 
John F. Kennedy issued an executive order prohibiting 
the use of federal funds to support racial discrimination 
in newly constructed housing.*** Between 1934 and 1962, 
the federal government had issued $120 billion in home 
loans, 98 percent of which went to white people.**’ 


Although redlining is no longer legal, its effects appear 
to endure. One study has found associations between 
historically redlined neighborhoods, air pollution and 
cancer, asthma, poor mental health, and people without 
health insurance.*** The same study also found that res- 
idents in certain historically redlined areas were close 
to twice as likely to have poor health when compared to 
areas that did not have redlining.**° 


Home Owners' Loan Corporation 

The Home Owners' Loan Corporation refinanced 
tens of thousands of mortgages in danger of default 
or foreclosure and issued low-interest loans to help 
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Grade “A” was shaded in green on 
the maps and assigned to blocks 
in neighborhoods that were new 
and all white.*°* HOLC assigned 
Grade “B,” shaded in blue, to stable, outlying, Jewish and 
white working-class neighborhoods.**° Grade “C” was 
for inner-city neighborhoods bordering mostly African 
American communities or neighborhoods that already 
hada small African American population and shaded yel- 
low.°°° Grade “D” was the worst category, and reserved for 
all-Black neighborhoods, even if it was middle class, and 
shaded in red.*” This process was called “redlining.”*%* 


Historians debate the level of direct influence these 
maps had on how banks made their decisions,**° but 
generally agree that redlining resulted in the deval- 
uation of African American homes across the entire 
country, making it difficult for African Americans to buy, 
build, or renovate their homes.*©° 


Along with the 1939 Federal Housing Administration 
Underwriting manual, the HOLC Residential Security 
Maps cemented the federal government’s support of the 
routine real estate industry practice of devaluing real 
estate owned by nonwhite property owners,**! a practice 
that continues to this day.*” 


Californian homeowner Paul Austin testified during 
the October 13, 2021 Task Force meeting that a home 
appraiser valued the property of he and his wife at just 
below $1 million, which was much less than they expect- 
ed because of significant improvements they had made 
to their home. They asked a friend to pretend to be his 
wife, removed anything in their house that would in- 
dicate their race, and hired a different appraiser. The 
new appraiser valued the property at just less than $1.5 
million, which was nearly half a million more than the 
previous estimate. Austin also testified his grandparents 
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migrated from the South to the Marin City area during 
the 1940s to work in the shipyards, but were trapped in 
that area because of redlining. He also testified that his 
paternal grandparents secretly purchased land and built 


In addition to encouraging banks to discriminate against 
African Americans in the credit assessment process, 
author Richard Rothstein argues that the FHA made 
its biggest impact when it financed the development of 


a home in Mill Valley because African Americans were 
not allowed to buy property in the area. 


entire suburbs.*'° When the FHA reviewed plans for sub- 
urban development projects it demanded that the real 
estate developer not sell houses to 
African Americans and sometimes 
withheld approval of the projects 
if African American families lived 
in nearby neighborhoods.*" Once 
the real estate developer built the 
housing development to the fed- 
eral government’s specifications, 
including a prohibition on selling 
to African American families, qual- 
ified white buyers did not need to 
have their new house appraised 
for the federal government to guar- 


The 1947 and 1958 versions of the FHA underwriting manual 
did not directly mention race, but instructed mortgage lenders 
to consider “physical and social attractiveness[]” and whether 
the families living in the neighborhoods were “congenial” when 
evaluating the credit risk. State-regulated insurance companies, 
like the Equitable Life Insurance Company and the Prudential Life 
Insurance Company, also declared that their policy was to not 
issue mortgages to whites in integrated neighborhoods. 


Federal Housing Administration and 
Veterans Administration 

Congress created the Federal Housing Administration 
in 1934 to insure bank mortgages for first time home- 
owners.* Where the Home Owners' Loan Corporation 
reinforced segregation by creating the Residential 
Security Maps, the FHA issued the FHA Underwriting 
Manual.*** The 1936 Manual warned of the increased 
risk that ahomeowner would not pay their mortgage in 
a neighborhood with “inharmonious racial groups.”* 


The 1947 and 1958 versions of the FHA underwriting man- 
ual did not directly mention race, but instructed mortgage 
lenders to consider “physical and social attractiveness[]” 
and whether the families living in the neighborhoods 
were “congenial” whenevaluatingthe 
credit risk.*°°State-regulated insur- 
ance companies, like the Equitable 
Life Insurance Company and the 
Prudential Life Insurance Company, 
also declared that their policy was 
to not issue mortgages to whites in 
integrated neighborhoods.*” 


Because the FHA refused to insure 

mortgages for African Americans, 

banks shouldered additional risk if they loaned to 
African American families rather than white families, 
so they essentially did not do so.**° Between 1935 and 
1950, the FHA administered 2,761,000 home mort- 
gages and only about 50,000 were made available to 
nonwhite Americans.‘ 
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antee their mortgages.*” Without 

FHA or Veterans Administration 

financing, developers built inferior 
neighborhoods without community facilities like parks 
and playgrounds.** 


Further discussion of the health impact of a lack of 
green space is discussed in Chapter 7 on the environ- 
ment. Because African Americans could not access 
mortgages, many houses in these neighborhoods were 
rental properties instead. African American families 
were deprived of this opportunity to build wealth.*4 A 
1967 study showed that out of 400,000 housing units in 
FHA-insured subdivisions, only 3.3 percent had been 
sold to African American families.“® 


After World War II, Congress passed the Servicemen's 
Readjustment Act of 1944, commonly known as the 


When the FHA reviewed plans for suburban development projects 
it demanded that the real estate developer not sell houses to 
African Americans and sometimes withheld approval of the 
projects if Black families lived in nearby neighborhoods. 


GI Bill, offering education, small business and unem- 
ployment benefits to military veterans. The GI Bill also 
authorized the VA to insure mortgages for veterans as 
the FHA did for civilians. It adopted FHA housing poli- 
cies, and VA appraisers relied on the FHA’s Underwriting 
Manual.*"® The VA guaranteed approximately five million 
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mortgages nationally.*” By 1950, the FHA and VA togeth- 
er were insuring half of all new mortgages nationwide.*® 


With Federal government approval, white veterans often 
did not need a down payment to buy a home.*" Although 
the GI Bill itself did not contain “a single loophole for dif- 
ferent treatment of white and [B]lack veterans|,]” reality 
was very different.*”° The approval of GI Bill benefits for 
each individual application was dependent in the South 
on the almost entirely white employees working at local 
VA centers, local banks, or public and private schools.*” 
As an African American veteran in Texas wrote to the 
NAACP: “NO NEGRO VETERAN is eligible for a loan.”*” 
The VA refused to keep racial records.*”* 


An Ebony survey of 13 cities in Mississippi showed that 
by mid-1947, only two of the 3,229 VA-guaranteed loans 
went to African American veterans.*** In 1950, of the al- 
most 70,000 VA mortgages issued in the New York-New 
Jersey area, “nonwhites” received less than 100.*° Many 
African American World War II veterans never applied 
for GI Bill guaranteed mortgages because they knew that 
they would not be approved because of race.*° 


California 

The Home Owners' Loan Corporation maps described 
many Californian neighborhoods in racially discrimi- 
natory terms. In Berkeley, the HOLC characterized an 
area north of the University of California, Berkeley "as 
High Yellow [C], but for infiltration of Orientals and 
gradual infiltration of Negroes from south to north."*’ 
In Pasadena: “This area is favorably located but is detri- 
mentally affected by 10 owner occupant Negro families... 
Although the Negreos [sic] are said to be of the better 
class their presence has caused a wave of selling in the 
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A Homeowner’s Loan Corporation redlining map of Oakland in 1937 detailing A, B, C and D 
grade areas of the city. (1937) 
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area and it seems inevitable that ownership and proper- 
ty values will drift to lower levels... The area is accorded a 
‘high red’ solely on account of racial hazards. Otherwise 
a medial yellow grade would have been assigned.”*”8 In 
Oakland: “Detrimental Influences: Predominance of 
Negroes and Orientals. Also mixed classes of wage earn- 
ers and colored professional people.”*? In San Diego: 
There were “servant’s areas” of La Jolla and several areas 
“restricted to the Caucasian race.”**° 


of Federal Housing 
Administration loans 


<1% 


went to Black people in Northern 
California from 1946 —- 1960 


Accordingly, many neighborhoods financed by the fed- 
eral government were for white people only: Westlake 
in Daly City, south of San Francisco; Lakewood, south of 
Los Angeles; Westchester, south of Los Angeles and de- 
veloped by Kaiser Community Homes; Panorama City, 
in the San Fernando Valley; and the “Sunkist Gardens” 
development in Southeast Los Angeles. *# 


In Milpitas, the Federal Housing Administration ap- 
proved subdivision plans, and real estate developers 
built homes that African American workers could not 
buy due to the restrictions demanded by the FHA, so 
African American families were forced to move to a seg- 
regated neighborhood or live in nearby Richmond.*”” 
In Ladera, a neighborhood next to Stanford University, 
the FHA refused to finance the construction of a co-op 
suburb with African American members.*** Without the 
government insuring its mortgages, the co-op could not 
find financing to build their homes, so they gave up, and 
the land was sold to a private developer.*** Shortly after, 
the FHA approved the private developer’s plans, which 
contained a guarantee that no homes would be sold to 
African American families. ‘> 
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In Northern California, from 1946 to 1960, 350,000 
new homes were built with support from the FHA, 
but fewer than 100 of these homes went to African 
American people.**® 


Not only did federal agencies refused to insure mort- 
gages to African Americans, they also refused mortgages 
to white Americans who attempted 
to live alongside African Americans. 


In 1954, a resident of the white only 
neighborhood of East Palo Alto sold 
his house to an African American 
family.**”’ This sparked a phenom- 
enon called blockbusting, in which 
local real estate agents exploited 
racial fears and manipulated white 
residents to sell their houses at a 
low price, then reselling the houses at a higher price to 
African American families.*** As white residents fled the 
neighborhood, other white homeowners became desper- 
ate to sell their houses at even lower prices.*°® 


A1970 report concluded that the average markup African 
American families paid in blockbusted neighborhoods 
was 80 to 100 percent higher than neighborhoods not 
undergoing racial change.**° In response to blockbusting 
in East Palo Alto, the California real estate commissioner 
stated that the commission did not regulate such “un- 
ethical practices.”**! FHA and Veterans Administration 
policies discouraged white residents from moving into 


neighborhoods in the process of being integrated like 
East Palo Alto at the time, since the government did not 
insure mortgages for white families in integrated neigh- 
borhoods where African American families lived.*” 
Within six years, the population of East Palo Alto was 82 
percent African American, and housing conditions had 
deteriorated markedly.** 


The FHA advised the white homeowner that because he rented his 
house to a Black colleague, any future application from him “will 
be rejected on the basis of an Unsatisfactory Risk Determination 
made by this office on April 30, 1959.” 


In another example in 1958, an African American San 
Francisco schoolteacher named Alfred Simmons rent- 
ed a house with a FHA-guaranteed mortgage from a 
fellow white schoolteacher in the Elmwood district of 
Berkeley.*** The Berkeley police chief requested that 
the Federal Bureau of Investigation investigate how Mr. 
Simmons came to live in an all-white community, and 
the FBI referred the case to the U.S. Attorney.**° The FHA 
advised the white homeowner that because he rented 
his house to an African American colleague, any future 
application from him “will be rejected on the basis of an 
Unsatisfactory Risk Determination made by this office 
on April 30, 1959.”*46 


XI. Racially Restrictive Covenants 


Racially restrictive covenants are legally binding con- 
tracts, usually written into the deed, that prohibit 
nonwhite people from living on a property or in a neigh- 
borhood.**’ For example, a deed in 2010, in Fairhaven, 
Massachusetts included the following clause, introduced 
in 1946: “The said land shall not be sold, leased or rented 


helping preserve segregation and a system of racial hi- 
erarchy, such covenants are yet another example of the 
enduring effects of slavery. 


Racially restrictive covenants began appearing in the 
late nineteenth century and were first directed against 
Chinese and Punjabi residents in 
California.**? By 1900, develop- 
ers began inserting them into the 


Between 1923 and 1924, real estate boards in Milwaukee, Detroit, dedds ok listens Gahan ea 


divisions all across the country.*°° 
Minneapolis, Minnesota had racially 
restrictive covenants as early as 1910 
and late as 1955.**"' Further, between 
1923 and 1924, real estate boards in 
Milwaukee, Detroit, Kansas City, Los 
Angeles, and other cities prohibited their realtors from 
selling or renting property in white neighborhoods to 
African Americans.*” 


Kansas City, Los Angeles, and other cities prohibited their 
realtors from selling or renting property in white neighborhoods 
to African Americans. 


to any person other than of the Caucasian race or to any 
entity of which any person other than that of said race 
shall be amember, stockholder, officer or director.”*** By 


218 


Chapter 5 —€5— Housing Segregation 


In 1917, racial zoning, discussed earlier in this chapter, 
was declared unconstitutional by the Supreme Court,*”* 
but the Supreme Court declared that racially restrictive 
covenants did not violate the constitution in 1926.** 
The Supreme Court reasoned that the covenant was 
a contract between private individuals not subject to 
state control.*°® 


Government officials began promoting racially restric- 
tive covenants as an alternative, constitutional way to 
maintain segregation.**° President Herbert Hoover 
opened the President’s Conference on Home Building 
and Home Ownership by declaring that single-family 
homes were “expressions of racial longing” and “[t]hat 
our people should live in their own homes is a sentiment 
deep in the heart of our race.”**’ Conference materials 
then recommended that all new neighborhoods include 
“appropriate restrictions,” such as barring the sale of 
homes to African Americans.*°* 


Federal officials also recommended homeowners form 
“Trlestricted residential districts’ [which] may serve as 
protection against persons with whom your family won't 
care to associate, provided the restrictions are enforced 
and are not merely temporary.”*°* These racially restric- 
tive districts appeared soon afterwards and functioned 
like bylaws in a neighborhood association and a neigh- 
bor could sue to evict an African American family that 
bought a house in the neighborhood.* 


Scholars have found that wealthy white communities 
used restrictive covenants, while white working class 
communities used a combination of violence and cov- 
enants to keep African Americans from moving into 
their neighborhoods.** 


Simultaneously, government actors and real es- 
tate agents often used different mechanisms to 
segregate a neighborhood. The 1936 Federal Housing 
Administration Underwriting Manual stated that 
zoning regulations alone are not enough “to assure 
a homogeneous and harmonious neighborhood.... 
Recorded deed restrictions should strengthen and 
supplement zoning ordinances... Recommended re- 
strictions include... [p]rohibition of the occupancy 
of properties except by the race for which they are 
intended [and a]ppropriate provisions for enforce- 
ment.”** The 1938 FHA Underwriting Manual stated 
clearly: “If a neighborhood is to retain stability, it is 
necessary that properties shall continue to be occupied 
by the same social and racial classes.”*°* The Veterans 
Administration also reeommended and frequently de- 
manded that racial covenants be added into the deeds 
of the mortgages it sponsored. ** 
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As aresult, racially restrictive covenants appeared all over 
the country. By 1940, according to news reports quot- 
ed in the 1973 U.S. Commission on Civil Rights Report, 
80 percent of homes in Chicago and Los Angeles con- 
tained restrictive covenants barring African American 
families.*® A survey of 300 developments built between 
1935 and 1947 in the suburbs of New York City found that 
56 percent of the 300 developments and 85 percent of 
larger subdivisions had racially restrictive covenants.*® 


The University of Chicago subsidized the home own- 
ers’ associations surrounding its campus. From 1933 to 
1947, it spent $100,000 on legal services to defend racially 
restrictive covenants and evict African Americans who 
moved into the neighborhood. *” 


All over the country, white neighbors sued their African 
American neighbors to prevent them from moving into 
or to evict them from their legally purchased homes.*® 
In 1942, the Oklahoma Supreme Court not only declared 
that the property purchased by an African American 
buyer was void due to a racial covenant, but it also or- 
dered the African American buyer to pay for the court 
costs and attorney’s fees of the white neighbor who 
sued.*® In Westlake in Daly City, California, the total fine 
of $16,000 for selling to an African American family was 
greater than the typical home sale price.*” 
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By 1940 8Q% of homes 


in Los Angeles contained restrictive 
covenants barring Black families 


In 1948, the Supreme Court reversed course from its 1926 
decision and held that although the government had no 
control over whether a racially restrictive covenant can 
be added to a deed, it is unconstitutional for American 
courts to recognize and enforce the covenants.*” 


Racially restrictive covenants were so widespread by 
then that three of the Supreme Court justices recused 
themselves from the case because they owned houses 
covered by racially restrictive covenants.*” 


Two weeks after the Court announced its decision, 
FHA commissioner Franklin D. Richards stated that the 
decision would “in no way affect the programs of this 
agency,” which would make “no change in our basic con- 
cepts or procedures.”*” In 1952, the FHA commissioner 
stated that “it was not the purpose of [the FHA] to for- 
bid segregation or to deny the benefits of the National 
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Housing Act to persons who might be unwilling to dis- 
regard race, color, or creed in the selection of their 
purchasers or tenants.”*” 


Although racially restrictive covenants were de- 
clared unconstitutional in 1948, their popularity 
continued for decades,*” and racially homogenous 
neighborhoods continued after these covenants ceased 
to be enforced.*” John F. Kennedy, Ronald Reagan, and 
George W. Bush all lived in neighborhoods or homes 
with racially restrictive covenants.*” The home that 
George W. Bush bought in 2008 was located where the 
neighborhood association enforced a racially restric- 
tive covenant until 2000.* 


In Myers Park, a neighborhood in Charlotte, North 
Carolina, the housing association appeared to be en- 
forcing its racially restrictive covenant in 2010, when it 
added the covenant to its website.*” 


California 

Racially restrictive covenants and 
they were widely used through- 
out the state.**° Like the rest of the 
country, although racially restrictive 
covenants were private contracts, 
they worked in conjunction with 
federal policy to devalue African 
American property and prevent 
African Americans from access- 
ing home loans. The Home Owners' Loan Corporation 
maps for Pasadena devalued a neighborhood because its 
restrictive covenants had expired, potentially allowing 
African Americans to move in: “This district was origi- 
nally much smaller but constant infiltration into other 
sections as deed restrictions expired has create[d] [sic] a 
real menace which is greatly concerning property own- 
ers of Pasadena and Altadena.”**! 


In southern California, after its founding in 1903, the Los 
Angeles Realty Board campaigned to attach racially re- 
strictive land covenants on as many new developments 


XII. Racial Terrorism 


Nationally 

As discussed in Chapter 3, Racial Terror, white 
Americans used racial terror and vigilante violence to 
prevent African Americans from moving into white 
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as possible.**? Paul R. Williams, a prominent Black 
Los Angeles architect who designed houses for Frank 
Sinatra, Lucille Ball, Desi Arnaz, and Cary Grant, could 
not legally live in the neighborhoods he designed due 
to restrictive covenants.**? Williams taught himself to 
draw upside down because his white clients were un- 
comfortable sitting next to him and toured construction 
sites with hands clasped behind his back to avoid the 
situation where someone would refuse to shake a Black 
man’s hand.*** 


From 1937 to 1948, more than 100 lawsuits attempted to 
enforce covenants and evict African American families 
from their homes in Los Angeles.** In one 1947 case, an 
African American homeowner refused to leave the home 
he bought in violation of a covenant and he was jailed.**° 
In Whittier, a Los Angeles suburb, the Quaker-affiliated 
Whittier College participated in a restrictive covenant 
applied to its neighborhood. **’ 


John F. Kennedy, Ronald Reagan, and George W. Bush all lived in 
neighborhoods or homes with racially restrictive covenants. The 
home that George W. Bush bought in 2008 was located where the 
neighborhood association enforced a racially restrictive covenant 
until 2000. 


In 1943, the city attorney of Culver City, an all-white 
suburb of Los Angeles, told a meeting of air raid war- 
dens that when they went door to door to make sure 
families turned off the lights to avoid helping Japanese 
bombers find targets to also circulate documents in 
which homeowners promised not to sell or rent to 
African Americans.**® 


In 2021, AB 1466 was enacted to require county recorders 
to identify and redact racially restrictive covenants from 
California real estate records.**° 


neighborhoods. The police often did not investigate 
or failed to arrest the perpetrators when crosses were 
burned on lawns, homes were bombed, and African 
American homeowners were murdered.‘ 
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California 

Like elsewhere in the country, white Californians used 
violence to enforce the racial hierarchy created during 
slavery by preventing African Americans from moving 
into desirable white neighborhoods.**! In fact, violent 
incidents in California rose in the 1950s and 1960s, after 
courts declared restrictive covenants unenforceable. *” 


COURTESY OF LOS ANGELES DAILY NEWS/UCLA LIBRARY DIGITAL COLLECTIONS 
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Los Angeles, CA., William Bailey and Roger Duncan look at the wreckage in Bailey’s living room after a 
bomb exploded in the house. Duncan's house, directly across the street, was also bombed at the same 
time and a note was left threatening all the Black families on the street if they didn’t move out. (1952) 


Ku Klux Klan terror and violence reached a peak in the 
Los Angeles area in the spring of 1946.*°? Although KKK 
meetings were banned in California in May 1946 after 
the murder of the Short family who had been living in 
Fontana, California, as discussed in Chapter 3, Racial 
Terror, the ban had little to no effect because no one en- 
forced it.*** Of the 27 KKK actions (e.g., cross-burnings, 
fires, and threatening letters and phone calls) docu- 
mented in Los Angeles in 1946, more than half occurred 
after the issuance of the ban.** In a span of two weeks in 
May 1946, there were four separate actions, ranging from 
cross-burnings to severe physical beatings.*°° One was 
targeted at an African American family that lived in an 


all-white neighborhood, and the others were targeted at 
other individuals who advocated against restrictive cov- 
enants.*” Law enforcement and the mayor shrugged off 
the violence as “prank|[s].”*°* When concerned residents 
and members of social justice organizations approached 
the mayor to address the incidents, the mayor accused 
them of prejudice against the KKK.*” 


Los Angeles continued to be the epicenter of the vi- 
olence in California, as African American residents 
who moved into white neighborhoods were met with 
cross-burnings, bombings, rock throwing, graffiti, and 
other acts of violence.®®° Of the over 100 incidents of 
move-in bombings and vandalism that occurred in Los 
Angeles between 1950 and 1965, only one led to an ar- 
rest and prosecution.” 


Los Angeles was not the only area where the KKK at- 
tacked African American homeowners. In 1946, for 
instance, a home built by an African American war vet- 
eran was burned down in Redwood City after threats 
and move-out demands.°” In 1952, in a white Bay Area 
neighborhood, an African American family became 
the target of death threats, violence, and intimidation 
by white residents after the family refused a buyout of 
their home.®**? A KKK cross was placed on their lawn 
and a 300 to 400 person mob stoned their home and 
shouted threats.°°* Though the action happened in 
front of law enforcement, officers refused to make any 
arrests.°°° Even when the Governor, Attorney General, 
and local district attorney ordered the city police and 
county sheriff to provide the family with protection, 
protests and harassment continued for months without 
any arrests.°°° And in the 1950s, the weekend home of a 
San Francisco NAACP leader was mysteriously burned 
down.°” The violence and subsequent silence surround- 
ing the crimes committed against African American 
Californians demonstrates how white Californians 
viewed African American presence and homeownership 
as a threat to white dominance.°% 


XIII. Housing Segregation Today 


Housing segregation and its effects have never been 
eliminated in the United States.°°° The racist housing 
policies and practices of the federal, state, and local gov- 
ernments have amplified private action and continue to 
shape the American landscape today.” 


Although residential segregation between African 
Americans and white Americans in the United States 
peaked between 1960 and 1970,°" America is about as 
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segregated today for African Americans as it was in 
1940.°” By contrast, in 2010, the typical white personina 
metropolitan region lived in a neighborhood that was 75 
percent white.*” Even though white areas have become 
less solidly white since 1980, they have not become sig- 
nificantly more African American.°** Today, 90 percent 
of African Americans live in cities,° and 41 percent of 
the Black population of American metro areas live in city 
neighborhoods that are majority Black.*"® 
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Housing segregation is more intractable than other 
forms of segregation and discrimination.®'” Moving 
from an urban apartment to a suburban single family 
home is more difficult than registering to vote, eating 
at arestaurant, or even being bussed to a nearby school, 
and requires potentially generations of effort.°* The 
Fair Housing Act of 1968 prohibited future discrimina- 
tion, but did not fix the structures put in place by 100 
years of discriminatory government policies.*? Richard 
Rothstein argues that residential desegregation requires 
a massive effort of social engineering.*”° 


No such massive effort has occurred. Instead, the 
Supreme Court has made private lawsuits fighting 
housing discrimination more difficult,®°”! and housing 
discrimination persists in new and different ways.°” 
Policies that may not seem to discriminate at first glance 
have reinforced the structures put in place by past racist 
government actions.°”’ 


The Supreme Court 

In 1977, the Supreme Court upheld a city’s denial of re- 
quest to rezone a tract of land in a mostly white suburb 
of Chicago, which banned the construction of apart- 
ment buildings anywhere except next to a commercial 
area.°** The neighborhood in question had been zoned 
for single family houses without change since 1959.°*° 
This zoning ordinance had a “disproportionate impact 
on blacks” by effectively preventing lower income resi- 
dents, who were more likely to be African American as 
compared to other Chicago area residents, from mov- 
ing into the neighborhood.°*”® 


Even though the zoning decision meeting included 
comments from the public about the undesirability of 
rezoning so as to allow apartments that would “probably 
be racially integrated,” the Supreme Court decided that 
the city council members themselves had no discrimi- 
natory intent when it voted for the zoning ordinance.*’ 
With Arlington Heights and the cases that followed, the 
Supreme Court essentially announced a rule that in 
order to prove that a law, regulation, or practice is un- 
constitutional, plaintiffs must prove that the decision 
makers intended to discriminate.*”* 


America is more segregated today for African Americans than it 
was in 1940. 
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This line of Supreme Court cases has made proving cur- 
rent housing discrimination and erasure of the effects 
of old government policies of housing segregation very 
difficult.®*° In other words, it very difficult to bring a suc- 
cessful housing discrimination lawsuit. 


Continued Housing Discrimination 

Mortgage and housing discrimination continues in many 
forms today. Researchers continue to find that African 
American residents are charged higher prices for identi- 
cal units in the same neighborhood 
as white residents.®**° Lenders use 
predatory lending practices more of- 
ten in minority neighborhoods than 
white neighborhoods.**! Indeed, 
homeowners in segregated African 
American neighborhoods are more 
likely to have subprime mortgages.” 


Before 2008, African American and Latino borrowers 
were four times more likely to receive a more expen- 
sive mortgage than white borrowers, a practice called 
reverse redlining.*** Big banks across the country used 
reverse redlining to target communities of color with 
higher interest rates and fees.°** Before 2008, banks 
specifically targeted African American and Hispanic 
homeowners to advertise toxic subprime mortgages 
and other predatory practices that triggered the Great 
Recession.**° African American homeowners received 
toxic subprime mortgages at three times the rate of 
white mortgage lendees.°*® 


Before 2008, compared to whites, African 
American and Latino borrowers were 


to receive aq more 
expensive mortgage 


» 4 


MORE LIKELY 


In Memphis, employees of Wells Fargo Bank referred to 
these loans as “ghetto loans,” and bank supervisors tar- 
geted African American ZIP codes because they believed 
that residents “weren't savvy enough.”*” According to the 
U.S. Department of Justice in 2010, the more segregated a 
community, the more likely lenders targeted the home- 
owners for toxic loans, and the more likely the home 
was foreclosed.*** 
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From July 2019 to June 2020, compared to white 
applicants, African American applicants were 


to be rejected 
for mortgages 


2.5x 


MORE LIKELY 


As a result, African American and Latino homeown- 
ers, were hit particularly hard by the 2008 crisis.°*° 
From 2001 to 2019, the rate of Black homeownership 
declined five times as much as the homeownership rate 
for white families,**° erasing all the gains made since 
the passage of the Fair Housing Act in 1968.°*! Homes in 
African American neighborhoods were more likely to 
be foreclosed than homes in white neighborhoods.°*”” 
By 2011, a quarter of African American homeowners 
had either lost their homes to foreclosure or were “se- 
riously delinquent” on their mortgages.°“? 


In settling a lawsuit against the 
Countrywide mortgage company, 


Compared to white buyers, Black home buyers go into 
more debt for homes that are valued less.*** Black home- 
owners who apply to refinance their homes are denied 
over 30 percent of the time, compared to 17 percent 
of white homeowners.*** This makes it more difficult 
for African American homeowners to make necessary 
repairs to their homes and to move out of dilapidated 
homes.®** These trends have continued even as mortgage 
lending has become more automated and internet based 
in recent years.°*° 


California 

California remains racially segregated,®*” although 
Black-white segregation has decreased since 1980 in 
cities like Los Angeles, Oakland, and Riverside.*** 


There is also evidence that lenders discriminate 
against African Americans in California. For example, 
one study found that in 2019, despite making up 5.5 


the federal Secretary of Housing and 
Urban Development said that due to 
Countrywide’s discriminatory prac- 
tices, “[f]rom Jamaica, Queens, New 
York, to Oakland, California, strong, 
middle-class African American 
neighborhoods saw nearly two de- 


Before 2008, banks specifically targeted Black and Hispanic 
homeowners to advertise toxic subprime mortgages that triggered 
the Great Recession. In Memphis, employees of Wells Fargo Bank 
referred to these loans as “ghetto loans|[,]” and bank supervisors 
targeted Black zip codes because they believed that residents 
“weren’t savvy enough|[.]” 


cades of gains reversed in a matter 
of not years—but months.”°*“* 


Despite multiple lawsuits brought bythe U.S. Department 
of Justice** and by cities like Baltimore,“ Memphis,’ 
and Cleveland,*** the mortgage industry continues to 
discriminate against African American home buyers. 


From July 2019 to June 2020, Black mortgage applicants 
were 2.5 times more likely than white applicants to be 
rejected for mortgages.**? Studies continue to show that 
African American mortgage borrowers pay more in financ- 
ing fees,*°° mortgage insurance,*' and property taxes.°” 


XIV. Effects 


Once federal, state, and local governments, along with 
private actors, segregated the American landscape, 
they directed resources to white neighborhoods, and 
neglected African American neighborhoods. In 1967, 
President Lyndon B. Johnson appointed the National 
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percent of the state’s population, African American 
Californians received only 3.28 percent of home pur- 
chase loans.’ The magnitude of this disparity varies 
across metro areas in the state.*°° Another study found 
that in 2013, African American Californians made up 
2.7 percent of all home mortgage loan applicants, 
received 2.4 percent of all home mortgage loans orig- 
inated, and received 1.7 percent of all home mortgage 
loan dollars in the state.**! 


Advisory Commission on Civil Disorders to investigate 
the causes of the racial violence in the summer of 1967.° 
The report concluded that: “[S]egregation and poverty 
have created in the racial ghetto a destructive environ- 
ment totally unknown to most white Americans.”** The 
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subsequent chapters on environment and infrastruc- 
ture, education, health, labor, and wealth will discuss 
these persisting effects of slavery in detail. 


Segregated African American communities have less ac- 
cess to public transit and must deal with longer commute 
times, which contributes to higher rates of unemployment 
among African Americans. In the past, local governments 
delayed providing public services like water and sewage 
at first. Once the services were eventually provided to 
African American neighborhoods, they were provided less 
often.°® Today, many all-African American neighborhoods 
depend on aging water and sewage infrastructure and un- 
reliable supplies.” Local governments did not invest as 
much in road and street services in 
African American neighborhoods, 
and the roads are less safe for pedes- 
trians and cyclists.°* 


home than in the 1960s, when housing discrimination was legal. 


Black communities pay more for 

energy because they live in older, 

energy-inefficient homes.®** Oil and 

gas extractions are more likely to be in African American 
neighborhoods, leading to environmental pollution.*” 
Segregated African American neighborhoods are less 
likely to have access to parks and greenspace, and are 
less likely to have tree cover.*” Tree cover cools neigh- 
borhoods during the summer and absorbs air pollution. 
Higher temperatures during the summer results in more 
heat related illnesses and exposure to more air pollution 
results in respiratory illness, both which occur more often 
in segregated neighborhoods.*” A lack of greenspace also 
deprives African American communities, and especially 
poor African American communities, of the benefits of 
nature, especially beneficial for child development.°*” 


Segregation has concentrated poverty in African 
American and Latino neighborhoods in America, and 
is associated with worse outcomes in almost every as- 
pect of life. Neighborhood poverty rates are three times 
higher in segregated communities of color than in white 
neighborhoods.” Segregation is associated with low- 
er high school graduation, lower earnings, and single 
motherhood among African Americans.*” Residents of 
segregated neighborhoods have more illnesses and die 
younger.®” Residential segregation is a major contrib- 
uting factor to the African American and white wealth 
gap, as discussed in Chapter 13 on wealth. Homes in 
segregated African American neighborhoods tend to be 
older, smaller, and on more densely settled lots than in 
disproportionately white neighborhoods.*” According 
to U.S. Census Bureau, the median home value in ma- 
jority African American neighborhoods is $149,217, while 
the median home value in neighborhoods that are less 
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than one percent African American is $306,511.95 School 
districts are funded by local tax bases, which are deter- 
mined by home values, so African American and Latino 
segregated local districts receive less funds, fewer re- 
sources, and less experienced teachers than white school 
districts. Further, as Joseph Gibbons testified during the 
December 7, 2021 Task Force meeting, gentrification has 
many negative effects on African Americans beyond the 
obvious displacement of African Americans, such as 
higher rates of stress and other adverse health effects.°” 


Some researchers have argued that segregation plays an 
important role in the racial disparity among unhoused 
individuals.**° Throughout American history, significant 


In the last decade, Black Californians were less likely to own a 


numbers of African Americans have been unhoused,**! 
although specific data based on race is not always avail- 
able.®* The story of African Americans experiencing 
homelessness has often been left out, underreported, 
or misrepresented.**? 


Many enslaved people seeking freedom became un- 
housed after escaping bondage.®*** After the Civil War, 
close to four million African Americans were un- 
housed.°** African Americans were hit the hardest during 
the Great Depression, were excluded from many private 
agencies offering aid and the benefits of the New Deal, 
and many became unhoused.°*** During the Post World 
War II period, between nine to 40 percent of Skid Row 
residents were African American men, depending on 
the city.°*’ However, the number of African Americans 
who have been unhoused is relatively small when con- 
sidering the number of impoverished or unemployed 
African Americans.*** Scholars have attributed this to 
the robust family and neighborhood support systems 
of African American communities.°** 


In the last 50 years, the number of African American un- 
housed individuals has risen.°*° African Americans now 
make up 39 percent of people experiencing homelessness 
and 53 percent of families experiencing homelessness 
with children.®” Scholars have attributed this to the 
compounding harms of urban renewal,°” loss of blue 
collar jobs,°** the crack cocaine epidemic,*™ historical 
and continued housing discrimination,®*® mass incar- 
ceration,®*” lack of access to health insurance and mental 
health services,*” and lack of affordable housing.*** 
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Due to the effects of government segregation poli- 
cy, African Americans earn less and are more likely to 
be renters than white Americans, making them more 
vulnerable to homelessness.*”? This risk of homeless- 
ness is amplified by the fact that African American 
households are more likely than white households to 
be extremely low-income renters.®° Because govern- 
ment policies have historically crippled the ability of 
African American households to purchase houses, they 
are more likely to be renters than white households.®” 
One study found that African American renters continue 
to pay more than white renters for similar housing in 
similar neighborhoods.*” 


Because African American families are more likely to 
be impoverished, the housing shortage is more likely to 
affect African American households.®” In the country, 
there are only 37 rental homes for every 100 extremely 
low-income renter households, defined as households 
with incomes at or below the poverty level or 30 percent 
of the median income of the geographic area.®* Twenty 
percent of African American households are extremely 
low-income renters, compared with six percent of white 
non-Hispanic households.°” 


African American families are more likely to be rent 
burdened, which is generally defined as a household 
that spends more than 30 percent of pre-tax income on 
rent.° A majority of African American renter families in 
2019 still spent over 30 percent of their income on rent.°” 


California 

State and local urban renewal, highway construction, 
and gentrification have destroyed African American 
communities throughout the state. In the 1960s, vi- 
brant communities like San Francisco’s Fillmore district 
and Los Angeles’s Sugar Hill have 
been reduced to rubble or an eight 
lane highway. Today, segregated 
neighborhoods in California are 
often populated by a mix of African 
American and Hispanic residents, 
and are more vulnerable to be dis- 
placed by gentrification.°” 


One study found that five of the 20 

most rapidly gentrifying cities from 

2013 to 2017 were in California: San Francisco-Oakland 
(1), San Jose (8), Sacramento (10), San Diego (14), and 
Los Angeles (15).°° In many California cities today, 
gentrification (characterized by economic and demo- 
graphic shifts in historically disinvested neighborhoods) 
is concentrated in formerly redlined neighborhoods.” 


AFRICAN AMERICAN 
POPULATION 
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Close to 90 percent of currently gentrifying areas in San 
Francisco were formerly redlined or rated “definitely 
declining” by the Home Owners’ Loan Corporation, as 
were 83 percent of gentrifying areas in the East Bay and 
87 percent of gentrifying areas in San Jose.*" According 
to the U.S. census, in the 1970s, 10 percent of San 
Francisco’s population identified as African American, 
compared to five percent today.°” 


Darrell Owens testified during the December 7, 2021 
Task Force meeting that census data shows that African 
Americans have been displaced from California for 
decades.* In particular and more recently, African 
Americans are leaving Alameda County and Los Angeles 
County.°*" In addition to the residents who leave the state 
altogether, many are moving inland and many Black 
Californians are moving away from the more costly 
coastal cities in search of affordable housing.®® For ex- 
ample, located just south of Sacramento, Elk Grove has 
seen a 5,100 percent increase in African American resi- 
dents since 1990.** Similarly, as the population of African 
American residents plunged 45 percent in Compton, 43 
percent in San Francisco, and 40 percent in Oakland, the 
San Joaquin-Sacramento Delta, Southern California’s 
Inland Empire, and the Central Valley have all seen in- 
creases in their African American population.®” Overall, 
the African American population in California is project- 
ed to increase almost 40 percent between 1999 and 2040, 
which is slower than the projected total population in- 
crease for the state of 72 percent.*% 


In writing about the gentrification of her historically 
Black neighborhood of Inglewood in Los Angeles, Erin 
Aubry Kaplan says, “Black presence has value — in ev- 
ery sense of the word, and on its own terms. That value 
should make the casual displacement of Black people 
untenable, even immoral.”® 


CALIFORNIANS 


AFRICAN AMERICAN 
UNHOUSED POPULATION 


6%( i} Eps. 


California nas more inaividuals experiencing home- 
lessness than any other state in the country.®° Nearly a 
quarter of all unhoused Americans live in California. 
African American Californians experiencing homeless- 
ness is amore acute crisis than in the rest of the country. 
Black people account for 6.5 percent of Californians but 
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nearly 40 percent of the state’s unhoused individuals.°” 
Nationally, African American people account for 13.4 
percent of the population and are 39.8 percent of the 
unhoused population. ** 


In addition to experiencing homelessness, as with the rest 
of the country, African American Californians are more 
likely to be renters than white Californians.®* By 2019, 
Black Californians’ homeownership rate was less than in 
the 1960s, when certain forms of housing discrimination 
was legal.®*° The African American homeownership rate 
in California has dropped almost 10 percent since 2004 
and has not recovered.®° Sixty-eight percent of white 
Californians own a home, compared with 41 percent of 
African American Californians.®’ One study shows that 
Proposition 13, which limits property taxes for home- 
owners by essentially freezing property tax assessment 
at the last date of purchase, has benefited white home- 
owners more than African American homeowners in 
California.®* Fifty-eight percent of the state’s African 
American renters spent more than 30 percent of their 
household income on rent.®”? In certain neighborhoods 
like South Los Angeles, over half of Black households pay 
more than 50 percent of their income on rent.®° 


HOME VALUES 


AFRICAN AMERICAN-OWNED 
HOMES IN CALIFORNIA 


Percent of typical U.S. home value 


Ca ¢; > 
. | 


As a likely result, despite constituting six percent of the 
state’s population, African American Californians com- 
prise nearly 40 percent of unhoused Californians. As 
Brandon Greene testified during the December 7, 2021 


XV. Conclusion 


The American government reinforced the effects of 
slavery by maintaining a racialized caste system and 
effectuating segregation. Federal, state, and local gov- 
ernments across the country and in California, along 
with private actors, created separate and unequal 
cities and neighborhoods for African American and 
white Americans. Led by the federal government, 


WHITE-OWNED 
HOMES IN CALIFORNIA 


Percent of typical U.S. home value 
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Task Force meeting, African Americans are dispropor- 
tionately represented among the unhoused population 
throughout California.®' Further, according to Greene, 
anti-homeless laws exclude African Americans from public 
spaces—like legal segregation laws—by empowering police 
to remove unhoused individuals from public spaces.®” 


As with the rest of the country, segregated neighbor- 
hoods have fewer access to public transportation by 
design.®** For example, the Bay Area Rapid Transit 
(BART) trains run for almost three miles without stop- 
ping through Oakland’s San Antonio neighborhood, 
the most racially diverse and densest part of the Bay 
Area.°** In contrast, Walnut Creek and Pleasant Hill are 
less than half as dense in comparison, but the BART 
stations are only 1.75 miles apart.®° The city designed 
the BART in the late 1960s to carry white commuters 
from the suburbs to their urban jobs, bypassing poor 
African American neighborhoods.°*° 


Segregated communities have less greenspace and are 
more polluted. Fifty-two percent of African American 
Californians live in areas deprived of nature, compared 
to 36 percent of white Californians.®’ Their streets and 
sidewalks are more dangerous.*® 
Segregated neighborhoods in 
California are more impoverished®® 
and the homes are undervalued. 


The typical Californian Black- 
owned home is worth 86 percent as 
muchas the typical U.S. home, while 
the typical white-owned home is 
worth 108 percent as much as the 
typical U.S. home.*° And a study has 
found that in the Los Angeles-Long 
Beach-Anaheim and San Francisco- 
Oakland-Hayward metropolitan 
areas, houses in majority African American neighbor- 
hoods are devalued by 17.1 percent and 27.1 percent, 
respectively.*! This makes it particularly vulnerable 
to gentrification.*” 


local governments passed zoning ordinances and state 
courts enforced racially restrictive covenants to exclude 
African Americans from neighborhoods. These actions 
were amplified by federal housing policy. 


When white supremacists burned crosses, bombed hous- 
es, harassed, and terrorized African American families 
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moving into white neighborhoods, local governments 
rarely investigated and prosecuted the perpetrators. 
Funded by the federal government, local governments 
first built quality public housing exclusively for white 
Americans, then built and neglected enormous apart- 
ment complexes that concentrated poverty in African 
American neighborhoods. In the last three decades, lo- 
cal governments then chose to demolish these housing 
projects, intensifying gentrification and once again dis- 
placing African Americans. 


This gentrification is part of along history if displacement 
of African Americans. Erin Aubry Kaplan, a resident of 
the historically African American neighborhood of 
Inglewood, California wrote: “I thought about how frag- 
ile my feeling of being settled is. It didn’t matter that I 
own my house, as many of my neighbors do. Generations 
of racism, Jim Crow, disinvestment and redlining have 
meant that we don’t really control our own spaces. In that 
moment, I had been overwhelmed by a kind of fear, one 
that’s connected to the historical reality of Black people 
being run off the land they lived on, expelled by force, 
high prices or some whim of white people.”*** 


As Kaplan describes, wherever African Americans settled 
and prospered throughout American history, federal, 
state, and local governments, along with private actors, 
used numerous mechanisms: park and highway con- 
struction, slum clearance, and urban renewal to destroy 
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those communities. Across the country, the federal 
government helped white Americans buy single fami- 
ly homes in the suburbs while crippling the ability for 
African Americans to access home loans and buy houses 
in the neighborhoods that white families left behind. 


Almost 150 years of active, conscious federal, state, and 
local government action and neglect of duty have re- 
sulted in compounded harms that are unique to African 
Americans.** Housing segregation stole wealth from 
African Americans, while building the wealth of white 
Americans (discussed in Chapter 13, The Wealth Gap). 
Once segregated, government actors turned urban 
African American neighborhoods into ghettos by de- 
priving them of public services (discussed in Chapter 
7, Racism in Environment and Infrastructure), school 
funding (discussed in Chapter 6, Separate and Unequal 
Education), and encouraged polluting industries to 
move in (discussed in Chapter 7, Racism in Environment 
and Infrastructure). As a result, African Americans suffer 
higher rates of asthma and other diseases (discussed in 
Chapter 8, Pathologizing the African American Family). 
Housing segregation partially created the foundation 
and exacerbated the over-policing of African American 
neighborhoods, resulting in the injury and death of 
African Americans at the hands of police (discussed in 
Chapter 12, Mental and Physical Harm and Neglect). 


These harms have never been adequately remedied. 
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Appendix 
Table 1: Racial Disparities in Home Values, 2020 (Studied CA Metros) *** 
Value of the Typical Black-Owned Home as a Value of the Typical white-Owned Home as a 
Metro Area Percentage of the Value of the Typical US Home (%) | Percentage of the Value of the Typical US Home (%) 
Statewide 86 108 
Los Angeles 8l 118 
Riverside 99 10] 
Sacramento 93 10] 
San Diego 8l 106 
San Francisco 78 107 
San Jose 9] 108 


Table 2: Gap in Black Homeownership Rates (BHR) and white Homeownership Rates 
(WHR) in Formerly Greenlined Neighborhoods, 1980 vs. 2017 (Studied CA Metros) **° 


1980 2017 

Metro Area BHR (%) | WHR (%) Gap BHR (%) | WHR (%) Gap 
Fresno 31.4 712 39.8 points 2.5 62.6 60.1 points 
Los Angeles 49.8 69.1 19.3 points 46.2 6/1 20.9 points 
Oakland 76.9 82.6 5.7 points 841] 85.9 1.8 points 
Sacramento 35. 79.5 43.8 points 16.7 134 56.7 points 
San Diego 719 64.0 56.1 points 170 60.9 43.9 points 
San Jose 99 58.8 48.9 points All 60.5 19.4 points 


Table 2c: Gap in Median Home Equity in Formerly Greenlined and Formerly Redlined 
Neighborhoods, 2019 (Studied CA Metros) **” 


Metro Area “Greenline Neighborhoods(S). | Redlined Neighborhoods (s) | St Cditferenc 
Fresno 282,000 158,000 78 
Los Angeles 111,000 587,000 89 
Oakland 1,300,000 752,000 13 
Sacramento 778,000 522,000 49 
San Diego 1,058,000 471,000 125 
San Jose 1,529,000 854,000 56 
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Table 3 Sundown Towns identified in California from Sundown Towns: A Hidden Dimension 
of American Racism by James Loewen 


e Brea®® 

e Bishop** 

e Burbank®° 

e Maywood Colony, Corning®! 
e Culver City®” 

e Glendale®* 

e Hawthorne®* 


e La Jolla®® 
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CHAPTER 6 = Separate and Unequal Education 


COURTESY OF DICK DEMARSICO/LIBRARY OF CONGRESS 


I. Introduction 


Nationally 

A quality education is the foundation for a good job, in- 
come growth, and, in the words of the Supreme Court 
of California, “for the preservation of the rights and lib- 
erties of the people.”' During slavery, the government 
of the United States of America at all levels, including 
the government of the State of California, deprived 11 
generations of African Americans of the benefits of a 
quality education. 


After slavery, governments in the United States required 
nearly all Black children to attend segregated schools 
with far fewer resources and funding than the schools 
white children attended.” In many schools today, these 
separate and unequal education conditions continue for 
African American children. The benefits of a good ed- 
ucation—a better job and higher income—build up over 
generations.* Just as benefits mount and increase, so 
too, do the harms. For hundreds of years, governments 
at all levels in America have inflicted compounding ed- 
ucational harm upon African American children, and 
they have never made sufficient amends. 


During the slavery era, in order to control the African 
American enslaved people who toiled to build the wealth 
of this country, enslaving states denied education to 
nearly all enslaved people.* Free states of the North and 
Midwest segregated their schools and limited or denied 
freed African Americans access.® With rare exceptions, 
African Americans could not go to college.® 


After the Civil War, southern states and others on the 
borders denied equal education to free Black people to 
maintain a servant class and prevent Black people from 
voting.’ Until 1945, state governments legally segregat- 
ed African American children in principally one room 
schoolhouses with fewer resources and funding than 
white schools. White terrorist groups, supported by gov- 
ernment officials, destroyed African American schools.® 
In the rest of the nation, government supported housing 
segregation and neighborhood-based school assign- 
ment policies sent most African American children to 
schools that were separate from white students and un- 
equal with respect to both funding and resources. Most 


wy 
state-funded and private white colleges and universities = = 
refused to admit African American students. <a 
ae % . | 
4 4 « 
Black children on their way to school pass mothers protesting integration. (1965) Y : 
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The Supreme Court’s landmark 1954 case, Brown v. Board 
of Education, which outlawed school segregation on paper, 
did not mark the end of segregation, as some Americans 
believe.? Many white government actors throughout the 
country aggressively resisted integration—shutting down 


number of white children in each county, and also al- 
lowed public school districts to refuse to teach African 
American children even in a segregated school under 
certain circumstances.” Although California law offi- 
cially ended segregated schooling for African American 
students in 1890, as in the rest of 
the nation, government Officials 
created less obvious, but equally 


The Supreme Court’s landmark 1954 case, Brown v. Board of 
Education, which outlawed school segregation on paper, did not 
mark the end of segregation in reality. Today, in America, the vast 
majority of Black children remain locked into unequal schools 
and classrooms, separate from their white peers. 


effective policies to keep African 
American children in mostly African 
American, underfunded schools.” 


Today, in California many African 
American students continue to 


public schools, harassing, threatening, and terroriz- 
ing Black students and parents who sought to integrate 
schools, and providing vouchers for white students to 
attend newly created private schools."° In the rest of the 
country, government actors created and preserved school 
segregation through housing segregation and neighbor- 
hood-based school assignment policies. 


Today, in America, the vast majority of African American 
children remain locked into unequal schools and class- 
rooms, separate from their white peers. With regard to 
higher education, predominantly white colleges and 
universities slowly increased the number of African 
American students attending for about 40 years follow- 
ing the passage of the Civil Rights Act of 1964. However, 
in more recent years, the overall number of African 
American students attending college has declined. 


California 

Before the Civil War, California also denied education to 
African Americans or forced them to attend segregated 
schools with far fewer resources and funding than the 
schools white children attended." For a period of time, 
California law provided state funding only based on the 


attend unequally funded, under-re- 

sourced, and highly segregated 

public schools due to government 
policies that continue to segregate many schools and 
school funding by neighborhood. Recently, California 
has tried to provide a more equitable funding system 
by providing more state money to school districts that 
serve our poorest students. However, the system does 
not ensure that the money is actually spent on those stu- 
dents, many of whom are African American children, and 
there is some evidence that this is a reason that African 
American students continue to be the lowest performing 
sub-group in California. 


Section II of this Chapter describes the laws, policies, 
and practices during slavery which denied education to 
African Americans. Section III focuses on the period af- 
ter the Civil War until the present and the laws, policies, 
and practices that created the segregated and unequal 
primary and secondary schooling experienced by the 
vast majority of African American students to this day. 
Section IV describes how laws, policies, and practices 
denied African Americans equal access to higher educa- 
tion. Section V of this Chapter describes how our nation 
excludes the experience of African Americans when ed- 
ucating our children and the resulting negative impacts. 
Section VI summarizes the ongoing and compounding 
harms suffered by African Americans. 


II. Denial of Education During Slavery 


Racist pseudo-scientific theories about the false inferi- 
ority of African Americans spread in the decades before 
the Civil War and justified prohibiting their education. 
Most enslaving states formally outlawed the education 
of enslaved African Americans, so enslaved people who 
sought to learn to read and write had no choice but to 
do so in secret, and at great risk to themselves. While 
African Americans were enslaved and banned from 
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schooling in the South, their labor helped pay for public 
schools in some states in the North. Schooling available 
to free African Americans in the North was mostly in 
segregated schools with fewer resources. At several 
schools that attempted to provide integrated education 
to African Americans, white Americans subjected teach- 
ers and students to threats, harassment, and terror. 
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In California, for a period of time, laws intended to en- 
force segregated schooling also withheld state money from 
schools that taught African American children and allowed 
school districts to deny education to African American 
children altogether, under certain circumstances. Even 
when local governments provided money and resources 
to support African American schools, white schools dis- 
proportionately received greater funding and resources. 


America’s Leaders Promote 

Racist Pseudoscience 

In Notes on the State of Virginia, Thomas Jefferson “proposed 
that black inferiority—‘in the endowment of both body 
and mind’—might be an unchangeable law of nature.”"* 
Some scholars argue that Jefferson’s statements became 
an important first document of racist scientific theories 
that were popular in the decades before the Civil War.’° 
Some of the so-called “race scientists” graduated from 
elite northern colleges and claimed that African American 
people were subhuman and not descendants of Adam and 
Eve to support, as one scholar argues, “the self-image of 
the nation’s white supremacist majority.”® 


Even Abraham Lincoln also believed that white peo- 
ple were superior to African American people, stating 
in his famous debate with Stephen Douglas: “I as 
much as any other man am in favor of having the su- 
perior position assigned to the white race.”"” Other 
early leaders of America, including Thomas Jefferson, 
Abraham Lincoln, and Benjamin Rush, a Founding 
Father who has been called the father of American 
psychiatry, endorsed these false ideas about the in- 
feriority of African Americans that served to justify 
education prohibitions.'® Scientists later proved that 
these “race scientists” were wrong in the racist theo- 
ries used by government officials and private citizens 
to justify slavery and discrimination.’ See also Chapter 
12, Mental and Physical Harm and Neglect, which 


40% 

oO 
of American K-12 teachers today 
believe that genetics is a “slight factor” in 


explaining why white students do better 
in school than African American students. 


discusses studies finding no biological difference be- 
tween African American and white people. A recent 
2019 Education Week survey suggests that these racist 
theories live on among America’s teachers today.”° The 
survey found that more than 40 percent of American 
teachers incorrectly believe that genetics is “a slight 
factor” in explaining why white students do better in 
school than African American students.” 


The South 

During more than 250 years of slavery, state govern- 
ments prohibited education of African Americans, 
except for certain religious education.” In fact, the insti- 
tution of slavery depended, in part, on enslaved African 
American people remaining uneducated.** Frederick 
Douglass’ former enslaver forbade him from learning 
to read, as “[a] nigger should know nothing but to obey 
his master - to do as he is told to do.”** 


Most enslaving states formally outlawed teaching an 
enslaved person to read or write as early as 1740.” 
Enslaved people caught learning to read or write in 
states where this was outlawed could face prison, pub- 
lic whipping, or be threatened with having a finger or 
arm cut off.*° When religious education was permit- 
ted, it generally taught enslaved people basic reading 
but not writing, because learning to write could help 
an enslaved person escape.”’ Some enslaved African 
Americans sought out instruction provided in secret. 
For example, Douglass secretly taught other enslaved 
people how to read, and described “[t]he work of 
instructing my dear fellow-slaves” as “the sweetest en- 
gagement with which I was ever blessed. We loved each 
other, and to leave them at the close of the Sabbath was a 
severe cross indeed.””’ As a result of such secret lessons 
taught by enslaved people, free African Americans, and 
some white Americans,”? about 10 percent of African 
Americans in the South learned to read by 1865.*° 


The Rest of the Country 

In the North, African Americans were more likely to 
have basic reading and writing skills. African Americans 
sometimes attended schools that were mostly segregat- 
ed, either through government policy or local practice.” 
In some places, state and local officials prohibited 
African Americans from opening schools, and white 
Americans harassed and threatened teachers of African 
American students until they stopped teaching. In some 
places, white Americans also vandalized or destroyed 
schools that permitted African American students to 
attend.* For example, in 1832, when a white school 
master in Connecticut named Prudence Crandall, began 
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enrolling African American students in the small school 
that Crandall ran out of her home, white townspeople 
forced her out of her own home.* White parents with- 
drew their children.** Crandall eventually enrolled 20 
African American students.*° 


On May 24, 1833, the Connecticut legislature passed a 
“Black Law,” prohibiting any school from teaching African 
American students from outside the state without per- 
mission.*° Local officials arrested Crandall because she 
kept her school open. She spent the night in jail and 
charges were brought against her. Then, in January 1834, 
vandals set the school on fire.*’ Crandall finally closed the 
school in September 1834 after white townspeople broke 
90 panes of glass on her home using iron bars.** This was 
the second unsuccessful attempt to establish a school for 
African American students in the state.* 


While African Americans were enslaved and banned 
from schooling in the South, their labor helped pay for 
public schools in some states in the North.*° Enslaved 
people worked for free in the South picking cotton, and 
their labor in the South created great wealth for the 
textile manufacturers in the North. By the early 1830s, 
New England mills consumed such large quantities of 
cotton from the South—78 million pounds of cotton fi- 
ber per year—that the United States became the second 
largest producer of textiles in the world.*' This textile 
industry in the North paid taxes. These taxes helped to 
fund the public schools in New England. During slav- 
ery, due to government policies and local practices, 
very few African American students were permitted 
to attend these public schools, 
even though the labor of African 
Americans enslaved in the South 
helped fund them. During this 
time, the federal government also 
supported enslavers kidnapping 
African Americans in the North 
who had escaped from slavery 
to re-enslave them in the South, 
where they were again denied education.* See Chapter 
2 Enslavement for further discussion of related issues. 


During the 1800s, African American students general- 
ly could not receive an education beyond high school 
because it was legal for colleges and universities to 
refuse to admit African American students.*? In re- 
sponse, free African Americans, often affiliated with 
African American churches, established the first African 
American colleges and universities.** Until the early 
1900s, these schools mostly offered middle and high 
school level education to African Americans who had 
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been prohibited from attending school.* By the eve of 
the Civil War, only 28 of the nation’s nearly four million 
newly freed enslaved people had received bachelor’s de- 
grees from American colleges.*® 


California 

California became a state in 1850, a decade before the 
onset of the Civil War. Despite the anti-enslavement 
clause in California’s constitution, enslavers brought 
several hundred African American enslaved people 
to California and generally denied them education.“ 
The early California legislature, dominated by white 
southerners from enslaving states, revd the school li- 
seaws to enforce segregated schooling.** See Chapter 
2 Enslavement for further discussion of related issues. 
These state lawmakers successfully enforced segregated 
schools to deter racial intermixing.*? California’s State 
Superintendent of Public Instruction Andrew Jackson 
Moulder, who served from 1857 to 1862 stated: “[I]f this 
attempt to force Africans, Chinese, and the Diggers 
[Native Americans] into our schools is persisted in, it 
must result in the ruin of our school.”*° 


As early as 1855, California enacted a law calculating how 
much the State of California would fund a school “in 
proportion to the number of white children” in each 
county, so that local governments would not receive 
any extra money from the state when they taught an 
African American student.” Superintendent Moulder 
later influenced a California law in 1863 that withheld 
state funds from schools that taught African American 


While African Americans were enslaved and banned from 
schooling in the South, their labor helped pay for public schools in 
some states in the North. 


and Chinese children.” So, although California taxed 
African American people to pay for the state’s public 
schools, African American Californians’ taxes only paid 
for the education of white children, and they had no 
right to education for their own children. 


Because of both of these laws, local governments, instead 
of the state, paid to educate nonwhite students. Further, 
those local governments that ran schools for African 
American students generally provided less funding and 
resources for African American schools in comparison 
to white schools. For example, six years after the first 
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all-Black school was established in 1854 in the basement 
of a San Francisco church, the San Francisco School 
Superintendent George Tait stated to his school board 
that: “[T]he room occupied by this school for the past 
few years is disgraceful to any civilized community” and 
was “squalid, dark, and unhealthy.” 


In 1864, the state changed the law to allow school districts 
to provide education to African American students in a 


districts to refuse to teach African American children 
at all. In 1866, the state changed the law again to allow 
white parents to prevent African American students 
from attending their children’s schools, if a majority of 
parents objected in writing. 


Because of these state laws, African American children 
were forced into separate public schools or out of the 
public-school system altogether. In response, African 
American women in Sacramento, 
Oakland, and San Francisco led 
efforts to organize church-based 


A California law passed in 1855 withheld state funds from 
schools that taught Black and Chinese children. So although 
California taxed African Americans to pay for the state’s public 
schools, a Black Californian’s taxes only paid for the education 
of white children, and they had no right to education for their 
own children. 


schools, private schools, and sepa- 
rate free-standing public schools.” 


In the mid-1860s, African American 
students across California were also 
generally denied access to public 
middle and high schools. Few pub- 


segregated classroom or school if requested in writing 
by “the parents or guardians of 10 or more colored chil- 
dren.” This meant that if fewer than 10 students lived 
in the district, California law also allowed public school 


lic middle and high schools existed 

at the time, and California refused 

to fund and provide separate public 
middle and high schools for African American students, 
in part, because of the 1864 state law that permitted 
school districts not to provide a school where African 
American students were few in number.*® 


III. Unequal Primary and Secondary Education 


Nationally 

Formerly enslaved African Americans had a fundamental 
belief in the value of literate culture and this belief was 
expressed through their efforts to secure education for 
themselves and for their children.°*? For the first decade 
after the Civil War, African Americans and the politicians 
they elected, successfully fought for and built the South’s 
public-school system, through a series of legislative and 
constitutional enactments. Prior to the concerted lead- 
ership of freed African American leaders, none of the 
southern states had a universal public education sys- 
tem.* As African American political leaders passed laws 
and set aside funding to create a public education system 
for all children, African American students could attend 
schools in their communities. 


However, government expansion of schooling for illit- 
erate African Americans threatened white economic 
domination. According to J.L.M. Curry, an Alabama 
state legislator in 1889, “[e]ducation would spoil a good 
plow hand.”® So, even as educational opportunities for 
Black people in former enslaving states expanded, after 
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reconstruction, white-led governments and organiza- 
tions created a web of government-approved policies 
and tactics, including burning schools down, to con- 
tinue to deny Black people education and maintain 
legalized school segregation.™ So, even though African 
Americans led the creation of the public education sys- 
tem in the South, white students ultimately benefited 
far more than African American students. 


Denying education or quality education to African 
Americans was also critical to denying African Americans 
political power and maintaining white political su- 
premacy.® For example, most former enslaving states 
suppressed the African American vote by imposing 
a “literacy test” for voters and selectively enforcing 
it against African American people.®° See Chapter 4, 
Political Disenfranchisement for a further discussion of 
this topic. The vast majority of the policies and practices 
that created unequal and segregated schools for African 
Americans in the South lasted another 100 years. Many 
continue to live on today in different forms. 
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African Americans Led the Creation of the 
Southern Public Education System 

In the immediate aftermath of the Civil War, the 
vast majority of African American people lived in 
the South. Formerly enslaved African Americans 
identified education as essential. Black-dominated 
Reconstruction-era legislatures in the South passed 
laws to create the public education system in the 
South. “The whites [in the South] had always regarded 
the public school system of the North with contempt. 
The [African American] freedman introduced and es- 
tablished it and it stands today a living testimony to 
his faith that education is necessary to social welfare,” 
said Colonel Richard P. Hallowell, Union Army and 
Pennsylvania Freedmen’s Relief Association.” 


African American men, recently allowed to vote and 
hold political office, helped draft new state constitu- 
tions in the South that mandated public education. 
During Reconstruction, they served on federal and 
state legislatures that passed the bills to provide fund- 
ing to the new schools.® African American political 
leaders worked in interracial political coalitions with 
white Republicans (generally poor whites or Northern 
transplants) to establish the South’s universal pub- 
lic-school system, what historians have called “the 
crown of Reconstruction.””° The Freedmen’s Bureau 
Act of 1865 also helped set-up some schools for African 
American people who had been newly freed,” although 
the federal government ended the Freedmen’s Bureau 
Act after just seven years.” 


Despite this setback and other obstacles and even af- 
ter federal troops withdrew from the South in 1877, 
African Americans who already knew how to read and 
write, shared their knowledge with others in their 
communities.” When, as described further below, 
African American communities did not receive the 
necessary funding from post-reconstruction white 
government officials to afford to pay teacher sala- 
ries, African Americans sought financial assistance 
and teacher recruitment from federal agencies and 
benevolent organizations in the North.” Given the un- 
willingness of white property owners to rent or sell to 
African Americans and the refusal of white-led post-re- 
construction governments to properly fund schools, 
African Americans also struggled to access buildings 
that they could use as schoolhouses.” Nonetheless, 
African American communities worked together to 
overcome these obstacles. Since most African American 
churches were owned by African American congrega- 
tions, churches were often utilized as schoolhouses.” 
Local residents often gathered together to apply liquid 
slate to the side walls of the church to create chalk- 
boards to also use these buildings for schooling.” 
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From 1908 to 1968, some of one-hundred-plus Black 
teachers in rural communities in 13 states (whose salaries 
were funded by a northern philanthropist) utilized their 
positions not only to teach Black students but to advocate 
for improvements to their schools, public health, living 
conditions, and teacher training.” Influential educators 
such as Nannie Helen Burroughs, an African American 
woman who was denied a teaching position at a public 
school in D.C., decided that if she could not get a job as 
a teacher, she would start her own school.” Burroughs 
refused to rely on white donors and instead relied on do- 
nations from community members, which enabled her to 
establish the Training School for Women and Girls in D.C. 
by 1909.*° Although Burroughs’ school taught vocational 
skills as well, her school differed in that she assisted wom- 
en in becoming politically and financially autonomous in 
order to empower Black women to be “public thinkers 
and not just public doers.”* 


The persistence and enthusiasm of African Americans 
created schools for African Americans within their com- 
munities when white-led southern government refused 
to fund them. 


Racial Terror 

As discussed in Chapter 3 Racial Terror, after federal 
troops withdrew from the South in 1877, for the next 
century, government officials supported private citizens 
who terrorized African Americans and African American 
institutions with impunity. White Americans burned 
a number of African American schools and church- 
es housing African American schools to the ground.* 
White-American-led post-reconstruction governments 
closed African American public schools and fired African 
American teachers.** A unanimous Supreme Court ef- 
fectively authorized the elimination of high school for 
African American students.** Hundreds of thousands 
of African American youth and adults were essentially 
re-enslaved on trumped up charges upheld by feder- 
al and local judges and police, and forced to labor for 
white-led U.S. companies and plantation owners under 
conditions that were as brutal, or even more so, than 
those endured during slavery.*° A number of those 
re-enslaved were pre-teens and teenagers, some were 
children under the age of 10.°° They were not enrolled 
in school. The unpaid labor of these re-enslaved African 
Americans also built wealth for white-led companies 
and plantation owners.*’ See Chapter 11, An Unjust Legal 
System for further discussion of related issues. 


Segregation by Law 
From the mid-1860s to 1954, legal segregation laws 
operating in 17 former enslaving states forced African 
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Americans into segregated and unequal schools.** By 
the 1880s, a series of U.S. Supreme Court cases had 
severely limited the federal government’s power to en- 
force Reconstruction civil rights legislation intended to 
protect African Americans, leaving enforcement in the 
hands of white-led state and local governments.*? This 
cleared the way for the Supreme 
Court in 1896 to endorse the idea 
that requiring African Americans to 
be “separate” from whites in nearly 
every facet of life could be consis- 
tent with equality.°° During the 
long period of segregation, African 
Americans attended schools that 
were intentionally under-resourced 
and structured for the purpose of 
maintaining a servant class.” 


Double-Taxation for African American Schools 
After Reconstruction, white former enslavers created a 
state tax system designed to underfund education for 
African Americans. Some states ordered that schools 
for African American children be paid for exclusively 
by taxes on African American parents.” In these states, 
no white taxpayer paid for the education of an African 
American child, but African Americans paid for the ed- 
ucation of both African American and white children.” 
This dual-tax system created huge differences in the 
amount of money spent to educate African American 
and white children.*™* 


In practice, this meant that many African Americans in 
the early 1900s had to pay double to receive less in educa- 
tion.®* In southern states, the disparity could be as high 
as 10 dollars per white student for a single dollar given 
to fund an African American student’s education.®° In 
the 1930s, alocal school superintendent in Louisiana re- 
ported bluntly: “We have twice as many colored children 
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Schoolhouse for Black students near Summerville, South Carolina. (1938) 
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of school age as we have white, and we use their money. 
Colored children are mighty profitable to us.”*” 


The same African Americans were forced to donate ad- 
ditional land and money to support African American 
schools because the state did not send enough money 


In May 1911, after completing a study of the conditions of Black 
schools across the South, W.E.B. Du Bois concluded that the 
schools were in “a deplorable condition,” worse off than 20 years 
prior “with poorer teaching, less supervision and comparatively 
few facilities.” 


for African American schools.°* For example, when 
in the 1930s a fire destroyed classroom furniture and 
equipment in a Louisiana school, according to a local 
newspaper, the city refused to pay to replace any of the 
destroyed items. Instead, the tax dollars were given to 
the white school and African American parents would 
have to raise the money to repair the school.*” 


Inferior Resources, Funding, and Time 

By the late 1890s, African Americans in former slavehold- 
ing states had “been shunted into their own inferior .. . 
schools” through an “unfettered grab by white suprem- 
acists,” according to one historian.'°° The schools they 
attended were often in terrible condition and lacking in 
basic facilities, such as desks and chairs and working win- 
dows." These schools generally included fewer grade levels 
of education.’ White school authorities intentionally se- 
lected the least-qualified teaching applicants and pushed 
a curriculum focused on “industrial work,” e.g., canning, 
sewing, and woodworking.'” In May 1911, after completing 
a study of the conditions African American schools across 
the South, W.E.B. Du Bois concluded that the state of seg- 
regated elementary schools for African Americans in the 
South and in border states is in “a deplorable condition,” 
worse off than 20 years prior “with poorer teaching, less 
supervision and comparatively few facilities.” 


The disparities in funding were also severe. White schools 
received on average five to eight times more government 
funding than African American schools in nearly all for- 
mer enslaving states.'© In the 1930s in Louisiana, African 
American teachers and principals made on average only 
43% of what white teachers and principals made—$499 
a year compared to $1,165.!°° Similarly, in Mississippi, 
African American teachers and principals made just 
$215 a year, while white teachers and principals made 
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$630 a year.’ For African American teachers, as Isabel 
Wilkerson writes in The Warmth of Others Suns, this meant 
“even the most promising of colored people, having re- 
ceived next to nothing in material assets from their slave 
foreparents, had to labor with the knowledge that they 
were now being underpaid by more than half, that they 
were so behind it would be all but impossible to accumu- 
late the assets their white counterparts could, and that 
they would, by definition, have less to leave succeeding 
generations than similar white families.”!°° 


During segregation, compared to 
white students, African American 
students attended school 


3-4 months LESS 


than white students every year 


In addition, the number of months African American 
students attended school was generally fewer than white 
students, e.g., four-to-five months in comparison to 
six-to-eight months for white students.’ The causes 
included lack of sufficient funding for schools in rural 
communities, where many African Americans lived, 
white farm owners forcing African American children to 
work in the fields (or their sharecropping parents need- 
ing assistance), and government limits on the number 
of months that an African American school would be 
funded in comparison to a white school.” 


Despite the inferior quality of African American 
schools, some prominent thinkers such as W.E.B. Du 
Bois, suggested that integrated schools would ultimate- 
ly disadvantage African American students, because 
the discrimination they would inevitably continue to 
experience would prevent African Americans from re- 
ceiving a proper education." He wrote that separate 
schools were “necessary for the proper education of the 
Negro race.”'” Moreover, he believed that race preju- 
dice in the United States was such that “most Negroes 
cannot receive a proper education in white institu- 
tions” because the proper education of any group of 
people required sympathy, understanding, and social 
equality between teachers and their students." 


In his 2014 article in The Atlantic, Ta-Nehisi Coates 
recounts the story of Clyde Ross, a student who was en- 
couraged to attend a more challenging African American 
school outside of his community built with funds from 
a philanthropist and resources amassed by African 
American community members, who also donated 
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physical labor to actually build the schools." The school 
was too far away from Ross’ home for him to walk there 
and get back in time to work in the fields. Local white 
children had a school bus. But Ross and other African 
American children did not. Thus, Ross lost out on the 
opportunity for a better education." For many African 
American students, the school that Ross was encouraged 
to attend was the first ever available to them in their 
community. In yet another way, African Americans paid 
twice. They devoted funds and their own labor to build 
a school for their children while also paying taxes that 
supported better schools for white students. 


In spite of concerted state efforts to deny them equal ed- 
ucational opportunities, African American Southerners 
achieved a literacy rate of 43 percent by 1890, a rate of 
growth that far surpassed the rise of literacy in Spain 
and Italy during the same period and that continued 
to rise in nearly all southern states in the early 1900s."° 
Yet, researchers have found that the “legacies of slav- 
ery” compounded by the many obstacles that African 
American children faced in acquiring education showa 
correlation with high rates of illiteracy among African 
Americans nearly 80 years after slavery ended.” 


Resistance to Integration 

In 1951, African American students led the fight for de- 
segregation" and, in 1954, the Supreme Court declared 
race-based segregation in public schools unconsti- 
tutional in its Brown v. Board of Education decision."° 
Although many Americans believed that the Supreme 
Court’s Brown decision was the end of school segrega- 
tion, it was not. After the Brown decision, all across the 
country, many white Americans and white state and 
local governments refused to implement the Court’s or- 
der, while the federal government failed to adequately 
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African American boy watching a group of people, some carrying American flags, march 
past to protest the admission of the “Little Rock Nine” to Central High School. (c. 1958) 
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90% of the south’s 


Congressional delegation 
PEEP EEENT 
Signed the “Southern Manifesto” 


pledging to fight integration 
using any means at their disposal. 


enforce the order and protect African American teach- 
ers, school administrators, and students. 


In former enslaving states, white-controlled government 
school boards, and state and municipal governments al- 
most universally refused to comply with Brown in what 
historians have called the “era of massive resistance.”!”° 
On May 12, 1956, 90 percent of the south’s Congressional 
delegation signed the “Southern 
Manifesto” pledging to fight inte- 
gration using any means at their 
disposal. "! These lawmakers and 
others in southern states made good 
on their promise. 


Some white Americans in the 

South used violence, harassment, 

and threats to stop integration. They attacked African 
American students and terrorized some African American 
families who dared to enroll their children in white pub- 
lic schools. For example, in Arkansas, on September 4, 
1957, when nine African American students went to enroll 
in Little Rock’s all-white Central High School, Arkansas 
Governor Orval Faubus ordered the Arkansas National 
Guard to form a blockade around the school’s front door 
to keep the students out. The National Association for 
the Advancement of Colored People (NAACP) had to get 
a federal court order to make the National Guard stand 
down. But even with the court’s order, the students were 
still not safe to enter because of the threat of white mob 
violence. Only after Dr. Martin Luther King, Jr. sent a 
plea for protection to President Eisenhower, did the fed- 
eral government act. The federal government brought in 
1,000 Army paratroopers and ordered the National Guard 
to provide an escort for the students as they entered the 
school. Twenty-one days after the nine African American 
students — now knownas the “Little Rock Nine” first tried 
to attend the high school, they were finally able to enter. 
As they walked in, angry white crowds of students and 
adults yelled racial insults and threw objects at them. 
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Rather than allow integration to go forward in other 
schools, Governor Faubus then closed all public high 
schools in Little Rock for the 1958 to 1959 school year.!”” 
Throughout their time in the school, the Little Rock Nine 
reported enduring severe harassment, including physical 
violence from some white students. Several years later on 
the eve of graduation, the home of Carlotta Walls, one of 
the Little Rock Nine was bombed by white supremacists.’ 


In Mississippi when then-NAACP civil rights attorney 
Derrick Bell filed a lawsuit to integrate one community’s 
schools, he described how nightriders came through the 
community firing guns into African American homes.'* 
African Americans who signed petitions to integrate 
the schools lost their jobs or had their credit cut off by 
merchants.” Because of the severe intimidation and 
harassment by the white community, only one African 
American family was ultimately willing to send their 
child to the white school.'*® When the child, Debra, ar- 
rived at school, a large crowd jeered and marshals had 
to escort her into the school.!’ Debra’s father lost his job 
the same day, and white Americans attempted to burn 
their house down.!* 


Rather than allow integration to go forward in other schools, 
Governor Faubus then closed all public high schools in Little Rock 
for the 1958 to 1959 school year. 


Southern states also passed laws to close both white and 
African American public schools, deny state money for 
any schools that integrated, and provided vouchers or 
“freedom-of-choice” to over 3,000 newly created private 
schools for white students.'’”° For several years, African 
American students in certain areas in the South had no 
school to attend at all.'*° In Georgia, Governor Herman 
Talmadge, who fiercely opposed public school integra- 
tion, told the public at a press conference that the only 
solution to a public school segregation ban was “aboli- 
tion of the public school system.”"! 


The Supreme Court also contributed to the slow prog- 
ress of desegregation. When asked to decide how quickly 
school districts across the country must desegregate, the 
Supreme Court answered that schools could do so with 
“all deliberate speed.”!? One federal judge who heard 
cases filed by African Americans challenging the failure 
to desegregate schools for almost 10 years, concluded 
that the effect of the Supreme Court’s decision was to 
“sacrifice[] individual and immediate vindication of the 
newly discovered right of [B]lacks to a desegregated ed- 
ucation in favor of aremedy more palatable to whites”!*? 
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Because of all of these government acts, legal school seg- 
regation in many places in the South continued into the 
1960s and little desegregation of schools took place.'** In 
five Deep South states, 1.4 million African American school 
children continued to attend a segregated school until the 
fall of 1960, when integration efforts finally began.'° 


Mass Firings of African American Educators 

Federal government and court failure to adequate- 
ly enforce the Brown v. Board of Education decision had 
other negative consequences.'*° Southern states en- 
gaged in en masse firing of African American teachers 
and administrators without cause to prevent a white 
administrator and teacher with the same or overlap- 
ping position as a Black administrator or teacher at the 
newly integrated school from losing 
their job.’ In 1955, a federal gov- 
ernment staff attorney responded 
to the firing of Black teachers, stat- 
ing that: “In a war, there must be 
some casualties, and perhaps the 
black teachers will be the casualties 


about 80 percent of teachers and principals and 90 
percent of superintendents nationwide are white.'* 
African American teachers represent just seven percent 
and African American male teachers represent just two 
percent of the teaching force,'* yet 15 percent of pub- 
lic school students are Black students." Many African 
American students will go through their educational 
careers without having an African American teacher. 


Other Government-Implemented Tools to 
Segregate Schools 

Whereas in the South, legal segregation laws prohibited 
African American students from attending schools with 
white students, in the rest of the country, government 
actors largely used different but nearly as effective tools 


Black students with at least one Black teacher by third grade are 
13 percent more likely to graduate high school and 19 percent 
more likely to enroll in college than Black students who had no 


Black teachers. 


in the fight for equal education of 
black students.”!%8 


One African American educator affected by the firings 
told researchers that in his community, the teachers’ 
college for African Americans was closed in the name 
of integration, and many of the professors who taught 
there were required to go teach in the high schools. The 
president of the Black college was “given a central office 
do-nothing position and then someone with a Master’s 
degree, a [White] high school principal, was named pres- 
ident of [the newly desegregated teachers college].”!% 


Mass firing of Black educators deeply affected the 
economic, social, and cultural structure of the Black 
community because many middle-class Black people 
served in education.'® It is estimated that Black com- 
munities lost millions of dollars as a result. For example, 
in 1970-71, the Black community in 17 southern states lost 
an estimated $240 million in salaries." 


The mass firings also have had long-standing re- 
percussions, as the presence of Black principals and 
superintendents remain disproportionately low across 
America in relation to the number of Black public-school 
students.'” Studies show that students who have teach- 
ers who look like them do better in school than those 
who do not. African American students with at least one 
African American teacher by third grade are 13 percent 
more likely to graduate high school and 19 percent more 
likely to enroll in college than African American students 
who had no African American teachers.'*? However, 
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to create segregated schools for African American stu- 
dents with less funding and resources. First, federal, state 
and local housing segregation policies, including redlin- 
ing and restrictive covenants as described in Chapter 5, 
Housing Segregation, forced the vast majority of African 
Americans to live in separate communities from white 
Americans.” School and government officials then as- 
signed African American and white students to attend 
different schools based on where they lived. In this way, 
segregated schools were created and maintained. 


The schools that African American students attend- 
ed then received less funding and resources than the 
schools that white students attended. This occurred 
because public schools generally obtained a large por- 
tion of money from local property taxes raised within 
the city where the schools were located. As a result, the 
amount of funding for the school district and school 
depended on how much could be raised by taxes in 
each local, segregated community. 


The more expensive the properties in a school district, 
the more money a school district receives. When the 
federal government along with private actors devalued 
Black-owned properties, through redlining, they also 
locked Black students into schools that received far less 
funding for their schools than the white families in near- 
by neighborhoods with a higher property tax base."* 
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Some cities’ schools outside of the South were also seg- 
regated by law for a number of years after the Civil War. 
For example, segregated schools were not banned un- 
til 1920 in New York City."° In general, the quality of 
education received by African American students in 
these segregated schools was not equal to the quality of 
education received by white students, because schools 
largely attended by African American students were un- 
derfunded and provided with fewer resources.!°° 


Even after the Brown v. Board of Education decision, highly 
segregated schools fostered through official actions—gov- 
ernment implemented housing segregation and school 
district boundary and assignment policies—also remained 
largely the rule.'*' White protests against integration, 
including some that involved violence against African 
Americans integrating schools, occurred in different 
places across the country. For example, in February of 
1964, after 460,000 African American and Puerto Rican 
students and their parents called on the New York City 
Board of Education to integrate majority-student of color 
schools that were so overcrowded they operated on split 
shifts—with the school day lasting only four hours for stu- 
dents, and so underfunded that they had inferior facilities 
and less experienced teachers—15,000 white New York 
parents staged a counter-protest.’” Milton Galamison, 
a civil rights activist and pastor of Siloam Presbyterian 
Church in Bedford-Stuyvesant, who helped lead the pro- 
test to integrate the schools stated: “Nobody can do these 
children more harm than these children are being done 
every day in this public school system.” 


The United States Commission on Civil Rights 1967 
study, Racial Isolation in Public Schools, confirmed the 
nation-wide problem, finding that “violence against 


[African American people] continues to be a deterrent 
to school desegregation.” The report also found that 
African American children suffer serious harm when 
they must attend racially segregated schools, “whatever 
the source of that segregation might be.”'® 


In 1968, the Kerner Commission warned President 
Lyndon Johnson that the nation was “moving toward two 
societies, one black, one white—separate and unequal” as 


After actively enforcing desegregation from 1965 to 1969, the 
federal government reduced enforcement of the Civil Rights Act 
under President Nixon. By the 1980s, roughly half of the nation’s 
children of color resided in the 20 or 30 largest school districts. 
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aresult of “[w]hite racism” and white supremacist institu- 
tions.’ After a short period of active coordinated federal 
effort to enforce desegregation rights from 1965 to 1969, 
the Nixon Administration curtailed enforcement of the 
1964 Civil Rights Act.'®’ By the 1980s, roughly half of the 
nation’s children of color resided in the 20 or 30 larg- 
est school districts.'* In urban areas, white Americans 
continued to fight vehemently against integration. For 
example, in Boston, schools that served African American 
children were poorly equipped and understaffed, and 
badly underfunded. They received about two-thirds the 
amount of funding received by schools in white neigh- 
borhoods.”? In 1974, after African American families filed 
suit and a court ordered the city to desegregate its schools, 
white mobs threw bricks, bottles, and eggs at buses carry- 
ing African American students to majority-white schools, 
injuring nine children.'’© 


As white Americans moved into the suburbs, redlin- 
ing, restrictive covenants, and even violence prevented 
many African Americans from doing the same. Suburban 
school district officials drew their boundaries at the city 
and suburb line, which ensured that African American 
students living in the inner city would be required to 
attend inner-city schools, while white children living in 
the suburbs attended suburban schools. In larger school 
districts in cities, unless a court desegregation order was 
in place, districts continued to assign students to schools 
based on the schools in their neighborhoods. Because 
the neighborhoods remained segregated by race, the 
schools continued to be segregated, too. 


Intentional segregation in housing by federal and local 
government actors and the drawing of school district 
boundaries to mirror school segregation and funding 
inequities was well-known and 
documented. But, in 1974, when 
African American parents asked the 
Supreme Court to order 53 subur- 
ban school districts to participate in 
the desegregation of the predomi- 
nantly African American and very 
under-resourced Detroit city school 
system, the Court said no.’ Because 
the Supreme Court refused to ad- 
dress the government-supported 
residential segregation that forced African Americans 
to attend a small subset of American schools, integration 
was stopped at the city-suburb line.'’” Today, the Detroit 
city school system remains segregated—approximately 
80 percent African American—and severely underfund- 
ed and under-resourced.'? 


Then, in 1977, the Supreme Court made it difficult to 
challenge neighborhood zoning rules, which made it 


Chapter 6 —{3— Separate and Unequal Education 


difficult for African Americans to move into largely white 
residential areas.'** Professor Derrick Bell noted that 
the federal government and local governments created 


and other students of color.’ However, they also note 
the extraordinary gains that African American students 
have made, in spite of remaining in segregated and 


On July 17, 2001, Harvard University’s Civil Rights Project published 
a study concluding that school districts across the nation had 
re-segregated or were re-segregating at an alarming rate, 
particularly in the South. The study linked this re-segregation to 
a series of Supreme Court cases decided in the early 1990s, which 
made it easier for school districts to remain segregated. 


unequally funded and resourced 
schools. Before the Brown deci- 
sion, less than a fourth of Black 
students had graduated from high 
school; now about nine-tenths of 
Black students are graduating.'* 
Nonetheless, for African Americans 
to ever attain academic justice, em- 
phasis should be placed not just on 
the number of African Americans 


racially isolated communities, which in turn “created 
single-race schools” and then the Supreme Court “insu- 
lated these schools from court challenges.” After these 
Supreme Court opinions, lower court judges began to 
declare school districts desegregated even when the 
percentage of African American students increased after 
white Americans moved to the suburbs aided by housing 
policies that continued to discriminate against African 
Americans.' In general, these federal courts would not 
find that it was against the law for African American stu- 
dents to attend schools that received far less funding 
and had far fewer resources than those schools attended 
mostly by white students.’ 


By the late 1980s, which was considered the peak of in- 
tegration, schools remained or were returning to being 
predominantly white and predominantly non-white. '® 
Ten years later things had gotten worse. On July 17, 2001, 
Harvard University’s Civil Rights Project published a 
study concluding that school districts across the nation 
had re-segregated or were re-segregating at an alarming 
rate, particularly in the South.'®* The study linked this 
re-segregation to a series of Supreme Court cases de- 
cided in the early 1990s, which made it easier for school 
districts to remain segregated.'” 


In 2007, the Supreme Court eliminated school districts’ 
ability to use certain types of voluntary local desegrega- 
tion plans." Five years later a study found that school 
segregation across the nation was substantially worse 
than at the high point of desegregation in 1988, and that 
the typical African American student was in a school 
where almost two out of every three classmates (64 per- 
cent) are low-income, nearly double the level of schools 
of the typical white or Asian student.!” 


Studies in the last five years continue to find that seg- 
regated and unequally resourced schools remain the 
reality for the vast majority of African American students 
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receiving an education, but rather 

on the quality and content of the 

education received. As stated by 
Carter G. Woodson, if the education being provided to 
African Americans is “of the wrong kind, the increase 
in numbers [of “educated” African Americans] will be a 
disadvantage rather than an advantage.”'” 


Tracking 

After Brown v. Board of Education, in districts and schools 
that were marginally integrated, African American stu- 
dents faced segregation by other means. School officials 
were more likely to place African American students into 
special education programs and inferior vocational, 
non-diploma, and alternative school tracks than white 
students. And school officials were more likely to place 
white students into gifted or accelerated programs than 
African American students. This practice where educa- 
tors group students by what they view as the student’s 
abilities is commonly referred to as “tracking.”!”° 


Studies have shown that tracking, which continues to- 
day, is correlated with race,'” and eliminates the benefits 
of integration for African American students, like access 
to college classes and high-quality curriculum."® 


Researchers explain that teachers, the vast majority of 
whom are white, function as primary gatekeepers in 
gifted and talented identification, and are less likely to 
refer African American students for gifted programs 
than white students with similar levels of academic 
achievement.'” Black students tracked out of the main- 
stream program are often re-segregated in another 
classroom within the school or in a setting in another 
school location.'®° Those placed in “lower tracks” do not 
receive the same quality of education—they often receive 
less resources and opportunities.’ 


At the October 12, 2021 Task Force hearing, Professor 
Rucker Johnson testified to the harms of segregation 
within schools, including harm to student’s health, 
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mental health, school success, and income growth, tell- 
ing the panel “[t]loo often even when we see what look 
like diverse schools there are segregated classrooms” 
and “racialized tracking.”'®” 


Unequal and Segregated Schools Persist 

As of the early 2000s and through today, the vast majority 
of African American children remain locked into schools 
separate from their white peers, and possibly more 
unequal than the schools that their grandparents had at- 
tended under legal segregation.'** The U.S. Government 
Accountability Office found that, 60 years after Brown v. 
Board of Education, African American students are increas- 
ingly attending segregated, high-poverty schools where 
they face multiple educational dis- 

parities.'** The U.S. Department of 

Education’s Office of Civil Rights 


In addition, because African American students more 
often have less qualified teachers than their white peers, 
they fall further behind in school, and some researchers 
believe this is one reason for their excess placement in 
classes that support students with disabilities. In oth- 
er words, even though they have only fallen behind 
because they have not received high quality instruc- 
tion, schools believe incorrectly that they may have a 
learning or other disability.'*' These school placement 
and resource allocation decisions matter for student 
achievement and post-K-12 school outcomes.!%” 


Severe funding disparities between schools serving white 
students and those serving African American students per- 
sist as well.'°? Many school districts across the country today 


data between 2014 through 2018 
shows the same disparities—large 
and persistent opportunity gaps and 


In addition, because Black students more often have less qualified 
teachers than their white peers, they fall further behind in school, 
and some researchers believe this is one reason for their excess 


fewer education resources for Black 
students.'® African American stu- 
dents are less likely to attend schools 
that offer advanced coursework and 
math and science courses,’*° and 
less likely to be placed in gifted and talented programs. 
Another found that African American students who had 
been on an accelerated math track consistent with their 
white and Asian peers were disproportionately removed 
from that track, so that in high school they were no longer 
being placed with the highest achievers—thereby rein- 
forcing racial inequality.'®’ African American students are 
also more likely to attend schools with large class sizes and 
teachers with the least amount of experience and qualifi- 
cations, and that employ law enforcement officers but no 
counselors.'** This can partially be attributed to the fact 
that urban school districts often times have difficul- 
ty attracting and retaining teachers due to the low 
pay, substandard working conditions, and socioeco- 
nomic factors that affect such work environments.'*° 
Moreover, although many African American students 
deal with greater social and environmental pressures, 
schools mostly attended by African Americans fail 
to place greater emphasis on family counseling and 
community empowerment.'”° 


Nationally, nonwhite school districts get 


$23 Billion LESS 


than predominantly white districts 
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placement in classes that support students with disabilities. 


continue to be funded primarily by property taxes raised 
from the school district’s local community, even though 
neighborhoods continue to be segregated by race and in- 
come. Federal and state governments have not filled the 
gaps between high- and low-income districts. According 
to a study by EdBuild, “[n]Jationally, predominantly white 
school districts get $23 billion more than their nonwhite 
peers, despite serving a similar number of children” and 
there is a “$1,500 per student gap between white districts 
...and equally disadvantaged nonwhite districts.”!** This 
funding differential matters: more school funding im- 
proves education quality.! In underfunded schools, 
students also face health and other risks because of the 
decrepit conditions of their school buildings.'® 


Discriminatory Use of Discipline and the 
School-to-Prison Track 

African American students are disproportionately 
subjected to exclusionary discipline with devastating 
consequences, which include significantly higher risk 
of dropout and juvenile justice involvement.'” Over 
the last three decades, research has shown that African 
American students are far more likely than white stu- 
dents to be suspended, even when controlling for income 
level.!°* This disproportionate discipline also extends to 
preschool, where Department of Education data from 
the 2013-14 school year showed that Black preschoolers 
made up 18 percent of preschoolers, but nearly half of all 
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out-of-school suspensions.'? Overall, African American 
students made up approximately 16 percent of enroll- 
ment, yet they accounted for 40 percent of suspensions 
nationally during the 2013-14 school year.*°° And African 


PUBLIC PRESCHOOL RATE OF 
OUT-OF-SCHOC” ~~~ ISIONS 2013-14 


WHITE CHILDREN 
ENROLLED vs SUSPENSIONS 


41% 


2 


American students were four times more likely to be sus- 
pended than their white peers during the 2017-18 school 
year.*°! Some researchers have shown that even when 
you control for the type of student misbehavior, African 
American students are suspended and expelled at far 
higher rates than their white peers. In short, even when 
white students and African American students misbe- 
have in the same or similar ways, African American 
students are more likely to be removed from school for 
the behavior than their white peers who do the same 
or similar things.*°? Researchers have also found that 
the difference in suspension rates between white and 
African American students accounts for as much as one- 
fifth of the achievement gap between African American 
and white students, so if African American students were 
suspended less then achievement levels should go up.” 


In addition, African American students are more likely 
to attend schools with law enforcement on campus and 
significant security measures, such 
as metal detectors, random secu- 
rity sweeps and searches, security 
guards, and security cameras.** 
Having a large police presence and 
heighted surveillance measures 
on campus can cause students to 
feel less bonded to school adults, 
less engaged in school, more fearful and less trusting 
of school officials and police, and left with a feeling of 
alienation because they perceive that adults on campus 
inherently distrust them.?” 


That schools serving mostly African American students 
have more law enforcement and fewer counselors is 
one reason that African American students have more 
contact with and are also disproportionately referred 


AFRICAN AMERICAN CHILDREN 
ENROLLED vs SUSPENSIONS 


| Te 
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by schools to law enforcement. Arrests of African 
American students are higher in schools with a police 
officer on campus, even when controlling for school- 
wide academic achievement, racial/ethnic composition, 
geography, and student miscon- 
duct.*°° In the 2015-16 school year, 
African American students made- 
up 15 percent of students enrolled 
in America’s public schools but 31 
percent of referrals and arrests, 
and they were twice as likely to 
be referred or arrested than their 
white peers in 2018-19.” And Black 
girls are three times more likely 
than white girls to receive referrals 
to law enforcement.” There is also 
evidence that African American 
students are more likely to be sub- 
jected to excessive force by officers 
in schools.*°? One arrest during school can have severe 
consequences for a student’s future, as it doubles a high 
school student’s likelihood of dropout and increases 
their likelihood of incarceration as adults.*"° 


Disproportionality in discipline—and the school-to-pris- 
on pipeline such disproportionality begets—has been 
attributed to biases, implicit or otherwise, that school 
officials may carry into the schoolhouse. Research 
shows that these biases about African American stu- 
dents, which can result in discriminatory disciplinary 
decisions, may also exacerbate the achievement gap by 
decreasing expectations and opportunities.”" In addi- 
tion, when students perceive an unfair distribution of 
punishment, an environment of anxiety is created, with 
achievement outcomes decreasing and students report- 
ing less of a sense of belonging.” Consistent research 
has identified alternatives to exclusionary discipline, 
such as School-Wide Positive Behavior Interventions 


Even when white students and Black students misbehave in similar 
ways, Black students are more likely to be removed from schools. 


and Supports and social emotional learning lessons for 
students that improve educational outcomes, faculty 
cohesion, school safety, and teacher morale, but many 
school districts have not implemented these alterna- 
tives.” Furthermore, intergenerational exposure to 
trauma related to racism has been linked to higher in- 
cidences of depression, anxiety, and other mental health 
conditions in African American communities compared 
with other groups, including African immigrants, who 
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have not experienced the same multigenerational slav- 
ery and institutionalized racism.” Schools have not 
consistently provided help, such as mental health ser- 
vices and a trauma-informed approach to education. 
Instead, schools with large numbers of African American 
students have increased security and police presence. 


The impact of the school-to-prison pipeline is also re- 
flected in data over decades showing that, nationally, 
Black youth and adults are incarcerated at a dispro- 
portionately high rate compared with white youth and 
adults.”° See Chapter 11, An Unjust Legal System and 
Chapter 8, Pathologizing the African American Family 
for additional discussions of this topic. Once in the sys- 
tem, education provided to African American students 
in juvenile facilities is often substandard and youth in 
adult facilities may receive no education at all.”"° One of 
the many tragic consequences of the disproportionate 
incarceration of Black men is reflected in the academ- 
ic struggles experienced by young Black boys.””” The 


2017-18 African American Students were 


to be suspended than 
their white peers 


4x 


MORE LIKELY 


incarceration of African American adult men contrib- 
utes to the number of young African American students 
in fatherless homes. Moreover, research suggests that 
the lack of male models in the home has a significantly 
higher impact on African American male students than 
it does on African American female students.”"* 


California 

From the Civil War until the present, African Americans 
attending school in California have been forced to 
endure the same segregated and unequal education 
conditions endured by African Americans in the rest of 
the nation. In the early years, school segregation was 
required by state law. Later, the methods to maintain 
segregated and unequal schools—which included hous- 
ing segregation, how to draw school districts and where 
to build schools—have largely mirrored the methods em- 
ployed in other states outside of the South. 


Segregated and Unequal Education Systems 

In 1866, California law was amended to empower school 
districts to “allow ‘colored’ children to attend” school 
with white children in areas where there were not 
enough children of color to create a separate school, 
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unless the “majority of white parents objected in writ- 
ing.”?'? However, this change was short-lived because a 
California Superintendent of Public Instruction who 
believed in segregation and a governor who refused to 
abide by the Fourteenth and Fifteenth Amendments won 
the subsequent election.*”° 


In 1870, legislators amended California law to pro- 
vide that every school shall be open for the admission 
of white children residing within the school district— 
and that the “education of children of African descent 
and Indian children shall be provided for in separate 
schools,” and that schools with “fewer than ten students 
of color” can “educate them in separate schools or in any 
other manner.””'! The Oakland School Board interpret- 
ed state law as no longer requiring a school for African 
American children and, in 1871, abruptly closed its “col- 
ored school,” which had been operating since 1866.?” 


On September 22, 1872, after the principal of San 
Francisco’s white-only Broadway public school denied 
11-year-old Mary Frances Ward entrance and told her to 
attend the separate, all-African American public school, 
she and her parents filed suit in California court.” The 
California Supreme Court upheld the system of segre- 
gated schools with a caveat.*** Where no separate school 
existed, the Court concluded that African American 
children could attend white schools.?”° Soon after, state 
law was conformed to the Ward decision—“children of 
African descent, and Indian children” must be educated 
in separate schools but if districts “fail to provide such 
separate schools, then such children must be admitted 
into schools for white children.”?”° 


Records reveal that in 1874, there were 23 “colored 
schools” in California, but “conditions had worsened for 
many of the state’s black youths,” because such schools 
were “poorly equipped.””” One year later in 1875, the 
San Francisco School Board ended school segregation, 
principally due to the cost of maintaining segregated 
schools.”** Soon after, in 1880, the legislature removed 
school segregation for African American students from 
state education law. The amended law stated that schools 
“must be open” for “all children,” except “children of 
filthy or vicious habits, or children suffering from con- 
tagious or infectious diseases.” 


Nevertheless, 10 years later, in 1890, 12-year-old Arthur 
Wysinger was denied admission to Visalia’s “Little White” 
public school on account of race. The school for non- 
white Americans was manifestly unequal to the school 
for white Americans as illustrated by the fact that the 
Visalia School District built a new two-story school for 
white students and forced African American students to 
attend school in a barn. **° 
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Arthur Wysinger’s father, Edmond, both African 
American and Native American, had been brought to 
California as an enslaved person during the gold rush 
and eventually bought his freedom. Edmond became a 
part-time preacher and laborer and always stressed the 
value of education to his six children. Edmond want- 
ed to send his son to Visalia’s newly constructed school, 


In 1870, California law was amended to read that every school 


boundaries in ways that created schools segregated by 
race.”** In addition, in the 1940s and 1950s, when African 
American homeowners tried to break the color lines, 
they came under attack by the Ku Klux Klan.”*® 


On March 2, 1945, five Mexican-American families on be- 
half of 5,000 other families sued the Westminster School 
District in Orange County because 
the school district forced their chil- 
dren to attend a different set of 
schools with fewer resources than 
the children of white families.**° 


shall be open for the admission of white children residing within 
the school district—and that the “education of children of African 
descent and Indian children shall be provided for in separate 
schools,” and that schools with “fewer than ten students of color” 
can “educate them in separate schools or in any other manner.” 


Two years later, the federal court 
of appeal in California ruled that 
California education law did not 
permit separate schools for Mexican 
children, so creation of segregated 


however, officials said his son could only attend the 
one held in the barn. Edmond sued in response and the 
California Supreme Court ultimately held in favor of 
Edmond, but he died before he could see his son enroll 
in the “Little White” school. The Supreme Court found 
that the 1880 education law allowed an African American 
student to attend any local public school.*”’ However, 
the Court also recognized the state legislature’s right to 
re-impose segregated schools whenever it wished.*” 


Despite this decision, California continued to have ra- 
cially segregated schools due to other discriminatory 
policies in housing and education. Just as education 
segregation existed in the North because of govern- 
ment-supported housing segregation, so too it existed in 
California. Government-supported housing discrimina- 
tion in the form of restrictive covenants on properties, 
redlining, and white-only housing perpetuated school 
segregation. The federal government intentionally fi- 
nanced the creation of neighborhoods segregated by 
race—funding white-only public housing, redlining 
communities to deny homeownership loans to African 
Americans, and promoting racially-restrictive housing 
covenants. See Chapter 5, Housing Segregation, for a 
more detailed discussion of this topic. 


Racially-restrictive covenants, enforced by California 
courts until 1948, were inserted into property titles as 
early as the 1890s and became rampant in the 1910s, 
“effectively turning neighborhoods across the state 
white-only.”**? Districts then assigned students to 
schools based on the segregated neighborhood where 
they lived or gerrymandered district boundaries to 
create segregated schools. School districts also zoned 
and constructed schools and drew school attendance 
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schools for Mexican children was 
arbitrary and not allowed under 
federal law.?*’ This case is called the 
Mendez case after the family who led the filing of the law- 
suit. At the time of this lawsuit, most African American 
students in the state were also attending schools with all 
African American or nearly all African American children. 


Because California law also did not permit the creation 
of separate schools for African American students, 
this case meant that where a school district had pur- 
posefully created a segregated school by, for example, 
creating school attendance boundaries around an 
African American neighborhood, this too was illegal. 
The lawyers who filed Brown v. Board of Education relied 
on the cases filed by Wysinger and Mendez and the other 
four Mexican-American families to help convince the 
Supreme Court to hold that separate schooling was un- 
constitutional. Also, as a result of the Mendez decision, 
on June 14, 1947, the last of California’s school segrega- 
tion laws, which applied to Asian American and Native 
American children, was repealed.?** 


Even after the Wysinger and Mendez decision, and the 
Brown decision in 1954, local cities and school boards re- 
fused to take proactive steps to desegregate schools. For 
example, they did not change the school-site attendance 
boundaries that had been drawn to reflect racially segre- 
gated neighborhoods and that created racially segregated 
schools. Many also did not take proactive steps to allow 
students to attend other schools outside their racially seg- 
regated neighborhoods. Moreover, those that did failed 
to provide African American students adequate transpor- 
tation to get them to schools in the white neighborhood. 


In the years after, California leaders and the state’s school 
board acknowledged that local school segregation con- 
tinued and was illegal, but the problem was not fixed. In 
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1962, California’s Board of Education acknowledged the 
ongoing problem of highly segregated schools and direct- 
ed local districts to “exert all effort to avoid and eliminate 
segregation... .” %° In 1964, prominent civil rights attor- 
ney, Loren Miller, confirmed that rampant segregation 
by race existed in California schools when he told an 
assembly of western governors, “[Mlore Negro children 
attend all-Negro schools in Los Angeles than in Jackson, 
Mississippi and Little Rock, Arkansas, combined.”””° 


Statewide racial school census data taken in 1966 also 
confirmed the high levels of segregated schools: 85 
percent of African Americans attended predominant- 
ly minority schools, whereas only 12 percent of African 
American students and 39 percent of white students 
attended racially balanced schools.™' To address this 
segregation, California Attorney General Stanley Mosk 
advocated for explicit consideration of race in formu- 
lating a plan to eliminate it, because to ignore race one 
would have to “not merely conclude the Constitution is 
colorblind, but that it is totally blind.”*” 


Many local school boards and districts did not take the nec- 
essary steps to integrate schools, and so African American 
and Latino families and their advocates filed lawsuits and 
asked California courts to order school districts to inte- 
grate.**? In the 1960s and 70s, Los Angeles, San Francisco, 
Pasadena, San Diego, Inglewood, and Richmond school 
districts, among others, faced court desegregation orders. 
Berkeley and Riverside initiated busing programs.”** 


Despite these orders, the passage of Proposition 64 in 
November 1964 allowed majority-white California to 
undermine efforts to integrate schools through de- 
segregation of communities. This proposition allowed 
property sellers, landlords, and agents to continue to 
segregate communities—and, thereby, schools—on ra- 
cial grounds when selling or renting accommodations, 
as they had been permitted to do before 1963.”*° The 
highest courts ultimately struck the law down in 1967, 
but private racially restrictive covenants continued to 
be used by private owners to prevent African Americans 
from moving into white neighborhoods with better 
funded and resourced schools.**° See Chapter 5, Housing 
Segregation for further discussion of related issues. 


In addition, Californians successfully passed laws to limit 
the tools courts could use to order schools to desegre- 
gate. Because neighborhoods continued to be segregated 
by race, one of the main tools that courts used to deseg- 
regate schools was to have African American and white 
students attend schools outside of their neighborhoods 
via bus transportation to the new schools. But many 
white Californians strongly opposed integration plans, 
especially court-ordered ones that required African 
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American people or other students of color to be bused 
to attend their white schools or vice versa. And, in 1979, 
majority-white Californians passed Proposition 1, a law 
that stopped courts from ordering school desegregation 
plans, unless families or students suing to desegregate 
the schools could prove that intentional discrimination 
by school officials caused the segregation or a federal 
court could impose the same order.“ 


The law, upheld by the United States Supreme Court, lim- 
ited the ability of California courts to integrate schools 
that were segregated in fact, for example due to racially 
segregated neighborhoods, but not by a California law.** 
Then, from the mid- to late-1970s through the 1990s, 
courts removed or limited desegregation orders in many 
California districts, as the Supreme Court and Congress 
further restricted the use of remedies like busing and 
school reassignment to integrate schools.**° In a few cases, 
such as in Berkeley, schools remained relatively integrat- 
ed because school districts continued busing students and 
using school-selection processes designed to achieve in- 
tegration, even without a desegregation order.**° 


COURTESY OF FRANCES BENJAMIN JOHNSTON/LIBRARY OF CONGRESS 


African American children and teacher in classroom studying corn and cotton, Annie 
Davis School, near Tuskegee, Alabama. (c. 1902) 


But, in the vast majority of California school districts, 
schools either re-segregated or were never integrated, 
and so segregated schooling persists today. As of 2003, 
California was one of the four most segregated states for 
African American students.*” As of 2014, California was 
identified as the third most segregated state for African 
American students, anda state where African American 
and Latino students are strongly concentrated in schools 
that have far lower quality and resources than their white 
and Asian peers.” As of 2020, California remained in 
the top 10 most segregated states for Black students.”°* 
Approximately 51 percent of African American students 
in California attend hyper-segregated, 90- to 100-per- 
cent nonwhite schools.’* 
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In a recent case, the state found that the segregation 
that persisted in a Bay Area school district was by de- 
sign. For example, the California Attorney General’s 
office found in 2019 that the Sausalito Marin City school 
board had segregated its schools, leaving the vast major- 
ity of African American students in an underfunded and 
under-resourced school while providing a better-fund- 
ed and resourced charter school for the majority of 
white students.”°® 


Separate and Unequal Education 
Conditions Persist 

In California’s highly segregated schools, schools most- 
ly attended by white and Asian children receive more 
funding and resources than schools 
mostly attended by African American 
and Latino children. Throughout 


teacher described the deplorable conditions in a tem- 
porary school building in Compton where she taught: 
“Because the wooden beams across the ceiling were be- 
ing eaten by termites, a fine layer of wood dust covered 
the students desks every morning. Maggots crawled in a 
cracked and collapsing area of the floor near my desk... 
The blue metal window coverings on the outsides of the 
windows were shut permanently, blocking all sunlight.” 


In 2000, students were part of a lawsuit, Williams v. 
California, again alleging that schools serving majori- 
ty African American, Latino, and low-income students 
across the state failed to provide access to even the most 
rudimentary learning tools: school books, safe and decent 


ee As of 2020, California remained in the top 10 most segregated 
the 20th century, school districts 


in California, like those across the 
nation, financed their operations 


states in the country for Black students. Approximately 64 percent 
of Black students in California attend hyper-segregated, 90- to 


mainly with local property tax rev- 
enue and limited amounts of state 
and federal funding. This system 
allowed richer, white neighbor- 
hoods to better fund their schools districts than poorer, 
largely African American neighborhoods.” In 1971, the 
California Supreme Court decided that this education 
funding system was discriminatory because, accord- 
ing to the Supreme Court, it made “the quality of a 
child’s education a function of the wealth of his parents 
and neighbors.””*” 


In 1978, voters passed Proposition 13, which decreased 
the amount of local property tax revenues and increased 
the amount of state funding for K-12 education. In 1988, 
voters then approved Proposition 98, which requires the 
state to dedicate at least 40 percent of its General Fund 
to K-14 education each year.”°* These measures still did 
not solve the issue, and African American parents and 
students and other parents and students of color have 
continued to challenge funding inequities in court. 


In late April 1991, the Richmond Unified School District, 
which served a high proportion of African American 
students, announced that it would close its schools six 
weeks early on May 1, 1991 due to a budget shortfall. As 
discussed in Chapter 5, Housing Segregation, federal 
housing policies, and local officials segregated Richmond 
and made it extremely difficult for African American 
residents to move to the suburbs after World War II.”°° 
Richmond parents sued, and the state Supreme Court de- 
cided that the closure did not meet the minimum level 
of education required by the state constitution.” In the 
late 1990s, in the Compton Unified School District, which 
served mostly African American and Latino students, a 
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100-percent nonwhite schools. 


facilities, and qualified teachers.” The lawsuit ultimately 
settled in 2004, with $138 million in state funds to pro- 
vide instructional materials to schools, $800 million for 
facility repairs in low performing schools through estab- 
lishment of the Emergency Repair Program (ERP), and 
$50 million to create a complaint and oversight system 
to check to see if schools were providing the basics of an 
education.’ According to the American Civil Liberties 
Union, which brought the lawsuit, the state has failed its 
obligation under the settlement to fund the ERP and, as 
of 2013, the state’s cumulative net contribution to ERP 
for the five last years had been $0.” Further, despite 
progress made as a result of the Williams settlement, per- 
sistent challenges remain, such as textbook distribution 
issues and insufficient monitoring of school districts 
that are new to the Williams process.” Without county 
oversight, school districts facing hard fiscal choices are 
often tempted to give textbooks less of a priority, despite 
the fact that, under Williams, students have a right to suf- 
ficient instructional materials.* California’s unequal 
funding system continues to mean that African American 
and Latino students, and low-income students have far 
fewer school resources. 


In 2013, the state tried to address the inequalities in 
school funding by giving more money to schools that 
have higher numbers of low-income, homeless, and fos- 
ter youth. This change in the way funding was provided 
to school districts is referred to as the “equity index” and 
is part of the state’s Local Control Funding Formula that 
provides approximately 58 percent of the funding that 
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California public schools receive each year.” The state’s 
funding formula does not focus on African American 
students specifically or require schools to ensure that 
the funding is spent on the high-needs students within 
the district.*** Because about 32 percent of the funding 
for California schools still comes from local property 
taxes, and wealthier communities with higher property 
values can more easily raise additional funds through 
local bonds and donations, rich and often more pre- 
dominantly white neighborhoods continue to fund their 
schools at greater levels.” 


At the October 2021 Task Force hearing, Kawika Smith, 
who graduated from Verbum Dei High School in Watts, a 
historic African American neighborhood of Los Angeles, 
testified about two high schools in Los Angeles. In the 
predominantly African American high school, African 
American students went without paper for three months 
simply because the school was underfunded. In contrast, 
the other school had access to extra funding, which al- 
lowed the school to purchase a fountain. Smith told the 
Task Force, “I strongly believe that we need to revisit the 
property tax laws and algorithms for how schools are 
funded. ..Ican only imagine if that money was redirected 
into the Black school where they needed the money —what 
that could have meant for [those] Black students.”?” 


As in the rest of the country, unequal funding translates 
to unequal opportunities. Schools with fewer resources 
mean fewer Advanced Placement and college prepa- 
ration courses, which means that African American 
students attending those schools are less competi- 


the rate of African American students nationwide.” 
“Where we failed is discontinuing those efforts to in- 
tegrate our schools, to invest in them equitably, and to 
begin in the pre-K years,” Dr. Rucker Johnson, Professor 
of Public Policy at Berkeley told the Task Force.*” 


Recent studies have shown the importance of having at 
least one teacher who looks like you.”” But the percentage 
of African American teachers in California declined from 
5.1 percent in 1997-98 to four percent in 2017-18, even 
though African American students made up 5.6 percent of 
California's student population.”” African American men 
comprise one percent of California’s teaching force.’” 


Furthermore, in California, while suspensions have 
decreased significantly statewide since 2013,?” Black 
students continue to be suspended at three times the 
rate of white students,” and lose nearly four times the 
number of days of instruction to suspensions and ex- 
pulsions as white students.” Suspensions for subjective 
offenses, such as willful defiance or disruption—which 
can include anything from failing to take a hat off in class 
to talking in class—are a persistent but declining source 
of disproportionate discipline due to recent legislation 
limiting use for these reasons. 


In recent stipulated judgments reached with four differ- 
ent California school districts, the California Attorney 
General’s office identified racial disparities in discipline 
for African American students with harmful negative 
impacts.*®° For example, the Attorney General's investi- 
gation of the Barstow Unified School District found that 
African American middle and high 
school students were 79 and 78 per- 
cent, respectively, more likely, to be 


Because about 32 percent of the funding for California schools 
still comes from local property taxes, and wealthier communities 
with higher property values can more easily raise additional 
funds through local bonds and donations, rich and often more 
predominantly white neighborhoods continue to fund their 
schools at greater levels. 


suspended out of school than sim- 
ilarly situated white students, and 
the rate of days African American 
students were punished was 168 
percent greater in elementary, 37.9 
percent greater in middle school, 
and 54.5 percent greater in high 


tive for college and university admission and may not 
have taken the courses necessary—called A-G cours- 
es in California—to go to a four-year state University. 
Within districts and schools, Black students continue 
to be placed in vocational tracks and out of Science, 
Technology, Engineering, Mathematics, and Advanced 
Placement programs.*” In addition, African American 
students in California are disproportionately likely to be 
identified as having a learning disability, at nearly twice 
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school than their white peers.**! 


In California, African American stu- 
dents are also disproportionately referred by schools to 
law enforcement.** A case investigated by the California 
Attorney General’s Office found that, since 1991, school 
resource officers in the Stockton Unified School District 
had arrested 34,000 students, including 1,600 under 
10 years old, with many minor misbehaviors turned 
into criminal offenses, disproportionality impacting 
African American and Latino students, and students 
with disabilities.*** 
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A number of high-profile reported cases have also raised 
concerns that African American children in California 
face increased risk of invasive searches and excessive use 
of force in schools. In one reported case, during school 
hours, a police officer handcuffed a five-year-old African 
American boy with zip ties and charged him with battery 
because he “resisted” being arrested.*** The American Civil 
Liberties Union has also reported a number of incidents. In 
one, an African American student in a Los Angeles school 
was partially strip-searched in the presence of a male offi- 
cer—a vice principal forced an “eighth grade girl to pull her 
bra away from her body and shake it” and when she “tried 
to cover her breast for modesty, the vice-principal pulled 
her hands away.””®° In another filed case, school police 
were alleged to have handcuffed and placed a 13-year- 
old African American student on probation after he was 
playing a makeshift game of soccer with an orange.”*° In 
yet another, the American Civil Liberties Union reported 
that a school police officer who told an African American 
high school student that it was wrong to be gay and wear 
boy’s clothes, subsequently pushed her against the wall and 
handcuffed her for telling the officer that “it was also wrong 
that white people like the officer enslaved her people.”**’ 
Subsequent to the incident, the same officer “continued 


to harass [her], routinely patting her 
down and demanding that she turn 
out her bag.””°8 


Jacob “Blacc” Jackson, the Los Angeles 
Youth Commissioner, explained to 
the Task Force during its October 
2021 hearing how he was placed in 
an abusive adoptive home and lost 
his older brother in a police shoot- 
ing but was focused on “finishling] 
high school [at Crenshaw High] and 
passling] all of [his classes].”°° When, 
at school, Jackson made a mistake in 
dealing with a substitute teacher, 
instead of the teacher, counselors, 
and school administrators trying to 
work with him, he was questioned, 
threatened, and handcuffed by 
school police for an incident he had 
already apologized for. The school 
police officer told Jackson that 
“they would always be watching me. 
They said you're just like everybody else at this school . 
.. | felt scared and anxious and unclear about what to 
do.” Jackson felt he could not stay at his high school and 
told the Task Force that, “What I wish the school [had] 
provided for me when I was there was real counselors, 
after-school programs, real nurses, Black people history, 
peace building, and [transformative justice] practice.” 


In general, research shows that school officials are more 
likely to refer African American students like Jackson to law 
enforcement for minor behavior than white students.’ 
Such contacts with law enforcement increase a student’s 
feeling of isolation, and contributes to the school-to- 
prison pipeline and the disproportionate rates of African 
American people in our criminal justice system.” 


Once in the juvenile justice system, African American 
students face an increased likelihood of dropout due to 
inconsistent education access and adequacy of instruc- 
tion.”**? See Chapter 11 An Unjust Legal System for a more 
detailed discussion of this topic. For African American 
students charged with offenses that result in a transfer 
to the state prison system, few can access and complete 
higher education.” 


IV. Unequal Higher Education 


Until Brown v. Board of Education, white colleges and uni- 
versities largely refused to admit African Americans.*™ In 
response, African Americans raised funding to develop 


Historically Black Colleges and Universities (HBCUs). In 
the early 1900s, the federal government began to pro- 
vide funding and land to open HBCUs, but it had to pass 
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through white-controlled state legislatures. However, 
these historically African American institutions have 
been unequally funded in comparison to similar histor- 
ically white institutions throughout American history. 


After World War II, the GI Bill paid for veterans to attend 
college, graduate school, and go through training pro- 
grams.’ Although the GI Bill should have helped African 
American and white veterans equally, due to African 
American veterans’ exclusion from white colleges, 
the lack of African American Veterans Administration 
counselors and the tendency of white counselors to 
steer African American veterans into vocational pro- 
grams, it actually increased the racial higher education 
gap between African American and white Americans.”®° 
Even today, African American military veterans con- 
tinue to face discriminatory barriers that can result in 
unequal access to education benefits available to veter- 
ans. In addition, although the Civil Rights Act of 1964 
again promised some relief through a prohibition on 
discrimination in higher education programs receiv- 
ing federal funds and some colleges and universities 
took affirmative action to remedy prior-discrimination 
in college admissions, gains were short-lived due to 
Supreme Court decisions and, in California, passage of 
Proposition 209, which prohibited race from being used 
as a factor in admissions. 


Unequal Funding for Historically Black 
Colleges and Universities 

Prior to the Civil War, a few colleges for free African 
Americans existed in the north, and none in the south.” 
In 1862, the federal government under the first Morrill 
Act granted federal land and funding to states to open 
colleges and universities, but African Americans were 
generally not allowed to attend.?* After the Civil War 
ended in 1865, the Freedmen’s Bureau began establish- 
ing Black colleges staffed by Civil War veterans with the 
support of white and Black religious missionaries.*” 
White missionaries funded African American education 
in order to Christianize the “menace” of uneducated en- 
slaved people.*”° These colleges were in name only and, 
like many white colleges at the time, generally provided 
only primary and secondary education.*™ 


In 1890, Congress passed the second Morrill Act 
and required states to provide higher education to 
African American students as the states had for white 
students.*” In the North, where African American stu- 
dents were allowed to attend colleges and universities 
in extremely limited numbers, they often were not al- 
lowed to fully participate in the way that white, male 
students participated.** 
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In order to continue receiving federal funding, former 
enslaving states, where the majority of African Americans 
lived, built segregated public African American colleges.*™ 
White-controlled legislatures underfunded African 
American colleges and universities, provided substan- 
dard facilities, and did not provide adequate resources 
to train faculty.*°° White-controlled southern legislatures 
limited curriculum to mechanical, agricultural, and in- 
dustrial arts, helping maintain African Americans as a 
servant underclass to build white wealth.?°° 


Few graduate programs admitted African American 
students, although after World War II, the NAACP success- 
fully sued to expand graduate education opportunities 
for African American students.*” Although a few African 
American people were allowed to attend predominant- 
ly white institutions, 90 percent of all African American 
degree-holders in the late 1940s had been educated at 
Historically Black Colleges and Universities. On the eve 
of the 1954: Brown v. Board of Education decision, African 
American people were less than one percent of entering 
first-year students at predominantly white institutions. 


Even after the Brown decision, white government 
officials in the south used state power to prohibit in- 
tegration efforts, including in Mississippi.*°? In 1959, 
Clyde Kennard, a 31-year-old African American veter- 
an of the Korean War, who ran a small poultry farm, 
applied to Mississippi Southern College, now the 
University of Southern Mississippi.*° The universi- 
ty president reported Kennard’s intention to apply to 
the Mississippi Sovereignty Commission, a state agency 
led by the governor of Mississippi, which was created 
in order to preserve segregation.*" After refusing to 
back down from applying to the university, even after 
the Mississippi governor requested that he withdraw 
his application, Kennard’s local cooperative foreclosed 
on his farm and local government officials arrested and 
falsely convicted him for stealing $25 of chicken feed.*” 
Kennard was sentenced to seven years in a chain gang 
where he picked cotton and was fed white prisoners’ 
leftover food.* Kennard died of misdiagnosed and un- 
treated colon cancer in 1963. 


Segregated higher education continued into the 1970s. 
In 1969 and 1970, the federal Department of Education 
concluded that Louisiana, Mississippi, Oklahoma, North 
Carolina, Florida, Arkansas, Pennsylvania, Georgia, 
Maryland, and Virginia operated segregated colleges 
and universities and, in 1970, the NAACP sued the fed- 
eral department of education for failing to force these 
institutions to desegregate.* By the late 1970s, many 
years after the Civil Rights Act of 1964, at least 17 south- 
ern states were still operating racially segregated higher 
education systems.*° A number of public HBCUs closed 
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or merged with traditionally white institutions, but most 
African American college students continued to attend 
HBCUs.*” HBCUs continued to struggle with poorer 
facilities and budgets compared to traditionally white 
institutions; some lacked adequate libraries and scien- 
tific and research equipment.*® 


Despite the underfunding, through the 1970s, private and 
public HBCUs educated a large proportion of the African 
American middle class.?!° In 2006, HBCUs made up three 
percent of higher education but enrolled 14 percent of 
Black undergraduates, and graduated 28 percent of all 
Black undergraduate students who earned a degree.*”° 
Seventy percent of America’s African American doctors, 
35 percent of African American lawyers, and 50 percent 
of African American engineers and teachers have a degree 
from an HBCU.”' For African American students, HBCUs 
can provide an empowering, family-like environment of 
small classes and close relationships with faculty and stu- 
dents away from racial tensions experienced off campus.?” 


AFRICAN AMERICAN PROFESSIONALS TODAY 
Percent that graduated from HBCUs 


70 


Lawyers 


Today, increased access for African American students 
to all colleges and universities has led to a relative 
decrease in enrollment to HBCUs.*” While Black enroll- 
ment at HBCUs increased by 17 percent between 1976 
and 2018, the total number of Black students enrolled 
in all degree-granting postsecondary institutions more 
than doubled during this period.*** In 2018, there were 
101 HBCUs located in 19 states, including one in Los 
Angeles, the Charles R. Drew University of Medicine 
and Science.*”* However, funding for HBCUs contin- 
ues to be uneven and is tied to a state’s fiscal health. **° 
Reports in 2008 and 2014 concluded that state govern- 
ments continue to deprioritize funding public HBCUs, 
leading to predominantly white universities receiving 
more funding per student than HBCUs.*”’ In 2008, for 
example, the University of North Carolina at Chapel 
Hill received about $15,700 in state funding per stu- 
dent.** But students at historically African American 
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North Carolina Agricultural and Technical State 
University received about $7,800 in state funding per 
student.**° In 2020, the federal government increased 
funding for HBCUs, but many HBCUs have closed in 
recent years due to financial issues, a trend that has 
worsened during the COVID-19 pandemic.**° 


Unequal Access to the GI Bill 

Due to expanded education opportunities and funding 
under the GI Bill, between 1950 and 1975, Black student 
college enrollment increased from 83,000 to 666,000 
students.**! However, in comparison to white veterans 
who used GI Bill benefits to go to college, state officials 
and the structure of the program generally prevented 
African American veterans from accessing the full edu- 
cation benefits available to them.*” 


At the end of World War I, the vast majority of African 
American veterans returned to their residence in the 
southern states.°*? Universities in the South did not accept 
African American students, and white state legislatures 
did not increase funding to Historically Black Colleges 
and Universities to meet increased demand from re- 
turning veterans.*** Many HBCUs had huge waiting lists, 
and applicants might have to wait a year or more to learn 
whether they had been admitted; during the postwar 
period, approximately 55 percent of African American 
veteran applicants to HBCUs were rejected.**° In the 
North, where less than a quarter of African Americans 
lived at the time, although public universities admitted 
African American students, many private colleges and 
universities continued to reject African American stu- 
dents, or only admitted them in small numbers.*”° Local 
Veterans Administration officials in the South were over- 
whelmingly white, and steered African American people 
to vocational programs that funneled them to menial jobs 
or prohibited use of the GI Bill to pay for college.*”” Only 
12 percent of African American veterans were able to use 
the GI bill to enroll in college, compared to 26 percent 
for veterans as a whole.*** Although African Americans 
used the educational benefits of the GI Bill more often 
than white Americans did, they could not use those ben- 
efits for college, like white Americans could, because they 
were denied entrance to white colleges and universities 
and often steered away from college degree programs 
and into vocational tracks.**° As a result, the educational 
and economic gap between white and African Americans 
widened.**° See Chapter 13 The Wealth Gap for further 
discussion of related issues. 


Today, discrimination in access to healthcare, employ- 
ment, and housing continues to limit access to education 
benefits in the GI Bill for African American veterans 
compared to white veterans.**! While African Americans 
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make up 16.9 percent of the U.S. active duty force, stud- 
ies show that African American veterans are not utilizing 
their benefits as much as white or Asian American vet- 
erans due to the aforementioned barriers.*”” 


Deficiencies of Affirmative Action 

The idea of affirmative action began as a concept with 
President John F. Kennedy issuing an executive order in 
1961 requiring that federal contractors “take affirmative 
action to ensure that applicants are employed, and that 
employees are treated during employment, without regard 
to their race, creed, color, or national origin,” and estab- 
lishing the President’s Committee on Equal Employment 
Opportunity.*“* Three years later, Congress passed the Civil 
Rights Act of 1964 to ban discrimination on the basis of 
race, color, and national origin not only in employment, 
but also in education.*“* With respect to employment, the 
federal department of labor ordered all federal contrac- 
tors to prepare affirmative action plans including goals 
and timetables to improve the employment standing of 
specific groups of people, including African Americans.*° 


In his 1965 commencement address at Howard University, 
President Lyndon Johnson stated that affirmative action 
should be approached as a moral and policy response to 
the material and psychological losses suffered by African 
Americans during and after the time of slavery.**° He de- 
clared, “you do not take a person who, for years, has been 
hobbled by chains and liberate him, bring him up to the 
starting line of a race and then say, ‘you are free to com- 
pete with all the others,’ and still justly believe that you 
have been completely fair.”**” Further, he emphasized the 
importance of African Americans’ humanity and stated 
that what African Americans sought 
was “not just freedom but opportu- 
nity—not just legal equity but human 
ability—not just equality as a right 
and a theory, but equality as a fact 
and as a result.”*48 


In the late 1960s and 1970s, some 
colleges and graduate schools 
began to develop similar affir- 
mative action policies to increase 
the number of African American 
and other underrepresented stu- 
dents.**° After the assassination of 
Dr. Martin Luther King, Jr. on April 
4, 1968, civil rights leaders pushed 
for colleges to admit more African 
American students.*° In 1969, 
the next school year, the num- 
ber of African American students 


admitted to America’s elite universities rose sharply, 
some by more than 100 percent.*” 


The lawsuits came quickly. In 1971, two years after schools 
adopted affirmative action policies, a white student sued 
the University of Washington Law School, citing reverse 
racism as the reason for his rejection.*” Because of this 
case, Harvard alumni believed that “semiliterate blacks 
are being accepted at the expense of white geniuses[,]” 
said David L. Evans, associate dean of admissions at 
Harvard in 1975. 


By 1978, when the former nearly all white colleges and 
universities were still admitting fewer African American 
students than African American high school graduates, 
the Supreme Court decided in the Regents of the University 
of California v. Bakke, to limit states’ and universities’ 
ability to take race-based affirmative actions to address 
education discrimination.**? The Supreme Court de- 
clared that the policy of the University of California at 
Davis’s medical school to set aside 16 of 100 total seats 
for “minority groups” like African Americans was un- 
constitutional because it prevented white students from 
competing for the 16 seats set aside.** The Supreme 
Court declared in Bakke and subsequent cases that if 
a college or university wanted to have a more diverse 
class of students or make up for “societal” discrimination 
against African Americans in the United States then it 
could only consider race as a factor, among many other 
factors, and with limitations.*° 


In doing so, the Supreme Court rejected affirmative ac- 
tion programs, like Davis’s program, that were intended 
to compensate African American students (and other 


COURTESY OF RONDAL PARTRIDGE/NATIONAL ARCHIVES 


A photograph taken by the Federal Security Agency, National Youth Administration. The original caption written by the 
federal agency stated: “Bakersfield, California. These Negro youth are returning to their squalid homes in the Sunset district 
of Bakersfield.” (1940) 


Chapter 6 —{3—Separate and Unequal Education 


racial minority groups) for the ways that federal, state, 
and local government had discriminated against them 
in education for more than 200 years, solely on account 
of their race. Instead, the Supreme Court described the 
American history of discrimination as “societal discrim- 
ination” that is “amorphous and ageless into the pastl[,]” 
which colleges and universities could not fix through pro- 
grams like the one at Davis.** At the same time, federal 
courts have not struck down university and college ad- 
missions policies, which provide a preference for legacy 
admissions, students whose parents, grandparents, and 
great grandparents attended the university or college.*” 
The argument is that such preferences are not race-based, 
but this does not grapple with the fact that white legacies 
may have received a preference in admission because 
they did not need to compete with African American stu- 
dents who were excluded from the admissions pool for 
centuries.*°* Critics of the current way that colleges and 
universities practice affirmative action as sanctioned by 
the Supreme Court argue that using student diversity as 
a reason to include race as a factor does not address the 
original intention of desegregation or break down struc- 
tural barriers for African American students.*? 


The percentage of African American college students has 
risen in the past 50 years, but it has fallen recently. The 
percentage of American college students who are African 
American increased from 10 percent in 1976 to 14 percent 
in 2017, but has dropped since from its high of 15 percent 
in 2011.°° College enrollment rates for African American 
18- to 24-year-old Americans still lag behind those for 
Asian and white Americans of the same age.**! A 2020 
study found that, since 2000, the percentage of Black 
students enrolled has decreased at nearly 60 percent of 
the 101 most selective public colleges and universities.*” 
Researchers identify that one cause of declining enroll- 
ment is a focus on standardized testing as an admissions 
requirement because the scores from such testing do 
not reflect the potential or ability of African American 
students but rather the inequities that African American 
students experience throughout their education career, 
from less access to high-quality early education to a 
greater likelihood of attending schools with less funding, 
fewer experienced teachers, and fewer rigorous course 
options.*® Other causes for declining enrollment include 
closure of for-profit colleges and declines at two-year 
public colleges due to unemployment. Black students are 
overrepresented at both types of colleges.*** 


California 

In 1996, California voters passed Proposition 209, which 
eliminated consideration of race in public education 
admissions, regardless of long-standing segregation 
and past discrimination.*® This has had significant 
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impacts on African American and other students of col- 
or in California.°® In 2020, a University of California, 
Berkeley study found that this affirmative action ban 
has harmed Black and Latino students by significantly 
reducing enrollment across the University of California 
campuses and lowering their graduation rates.**” 


An earlier 2006 study found that Black admissions had 
plummeted since the ban on affirmative action, partic- 
ularly at the University of California Los Angeles and 
Berkeley campuses.*** In 2020, the President of the 
University of California Student Association, Varsha 
Sarveshwar, commented that, “[t]he exclusion of Black 
and Latino students from selective colleges and uni- 
versities is nothing short of a crisis... . 7 out of 9 UC 
undergraduate campuses receive D and F grades in ac- 
cess for Black and Latino students.”*°° Sarveshwar called 
on higher education leaders and policymakers to “move 
beyond public commitments to diversity - and act deci- 
sively to ensure that access is truly equitable.”*” 


The continued nature of the uneven playing field 
between African American and white students was high- 
lighted in a recent legal settlement between student and 
community groups and the University of California.” 
The lawsuit, leading up to the settlement, was brought 
by then 19-year-old Kawika Smith, a high school student 
from South Los Angeles, who asserted that the use of 
SAT and ACT scores in admissions and university schol- 
arship decisions may be discriminatory because they 
are proxies for wealth and race, and only exacerbate 
the gaps that exist due to unequal exam preparation 
between schools and based on whether parents can pay 
for private test tutors.*” In addition, research has shown 
that African American students may perform poorly on 
standardized tests, not because of genetic or cultural dif- 
ferences, but because negative stereotypes raise doubts 
and high-pressure anxieties in a test-taker’s mind.*” 
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Kawika Smith told the Task Force at its October 2021 
hearing that when he thought back to the day he took 
the SAT, he was “immediately met with this memory of 
feeling that I wasn’t worthy or capable of being in a col- 
legiate environment, and this singular test determined 
that I would not be eligible for scholarship opportunities 


despite my academic achievements and having been in 
need of financial support to afford college[.]”* The legal 
settlement with the University California ensures that 
SAT and ACT scores will not be used in admission and 
scholarship decisions until spring 2025.°” 


V. Teaching Inaccurate History 


Researchers and historians have raised significant con- 
cerns that the American K-12 education system is failing 
to teach a complete and accurate history of slavery and 
structural racism, along with the significant role that 
African Americans had in developing this nation’s wealth 
without compensation. Dr. David Yacovone, a historian 
at Harvard University’s Hutchins Center for African & 
African American Research who has been studying United 
States history textbooks published from 1839 to the 1980s 
found that many textbooks taught that white people were 
superior to African American people and downplayed, 
minimized, or justified slavery based on a racial caste 
system, with African Americans appearing “only as a 
problem.”?” Dr. Yacovone explained that in the older his- 
tory textbooks “[w]hite supremacy is a toxin. .. . injected 
... into the mind of many generations of Americans.”*” 


In addition, a 2018 study, Teaching Hard History: American 
Slavery, surveyed social studies teachers in K-12 schools 
across the country and found that 97 percent agreed 
that learning about slavery is essential, but that there 
is a lack of deep coverage on the topic; 58 percent re- 
ported dissatisfaction with their textbooks; and 39 
percent reported their state offered little or no sup- 
port for teaching about slavery.*”* The study gave an 


institution in America’s origins, as the cause of the Civil 
War, and about its legacy that still lives on.”**° 


In Texas, the state that uses the largest amount of text- 
books, thereby shaping the K-12 textbook industry, the 
Board of Education, rather than historians, began chang- 
ing the history books to refer to formerly enslaved people 
as workers.**! In schools, students of color, including 
African American students, are less likely to see books 
with characters that share their cultural background 
and textbooks that reflect their experiences.**’ Many ed- 
ucators recognize that textbooks do not accurately and 
fully reflect experiences of people of color; only one in 
five educators, the vast majority of whom were white, in 
a June 2020 nationwide survey thought so.**? Educators 
of color were more likely to find textbooks lacking.*** In 
2020, Connecticut became the first state in the nation to 
require high schools to offer African-American, Black, 
Puerto Rican, and Latino studies.*°° 


There is continued opposition to discussing the truth 
about slavery in public K-12 schools. Republicans in mul- 
tiple states and in Congress have introduced bills to cut 
funding from schools that choose to use curriculum de- 
rived from the New York Times’ Pulitzer Prize-winning 
1619 series of essays challenging 
readers to think about slavery as 
foundational to the nation’s origin 


Historians have found that United States history textbooks 
published from 1839 to the 1980s taught that white people 
were superior to Black people and downplayed, minimized, or 


story. They argue inclusion of this 
history delegitimizes the idea of the 
U.S. as a nation founded on prin- 


justified slavery. 


average score of 46 percent with respect to whether 10 
popular U.S. history textbooks provide comprehensive 
coverage of slavery and enslaved people. The study also 
found that only eight percent of 1,000 American high 
school seniors surveyed could identify slavery as the 
central cause of the Civil War.*” To ensure that schools 
accurately teach American history, Dr. Yacovone recom- 
mends “teach[ing] the truth about slavery as a central 
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ciples of liberty and freedom and 
creates racial divisions.**° In addi- 
tion, the concept that schools may 
be teaching students critical race 
theory—which explains that race is 
a social construct embedded in legal systems and pol- 
icies—is under attack across the nation by groups that 
say it divides Americans and places the blame on white 
Americans for current and historical harm to African 
Americans and other nonwhite Americans.**’ But Randi 
Weingarten, the President of the American Federation 
of Teachers, one of the nation’s largest teaching unions, 
has said that teaching critical race theory is really about 
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teaching “the truth” and pledged to defend any teach- 
er “who gets in trouble for teaching honest history... 
Teaching the truth is not radical or wrong. Distorting his- 
tory and threatening educators for teaching the truth is 
what is truly radical and wrong.”*** Weingarten publicly 
stated that those attacking critical race theory have other 
motives: “labeling any discussion of race, racism or dis- 
crimination as critical race theory to try to make it toxic” 
and “to deprive students of a robust understanding of our 
common history.”**? 


Only 8% of American 
high school seniors 


rT 
could identify slavery as the 
central cause of the Civil War 


As important as how schools shape their curriculum 
concerning the history of African American people in 
America is how schools teach the humanity of African 
American people before, during, and after enslavement. 
A curriculum that undoes the harmful narratives of 
African Americans that have historically been used to 
justify false conceptions of African American inferior- 
ity, requires schools to teach that African Americans’ 
stories did not begin with enslavement.**° Such a cur- 
riculum also requires schools to teach about humanity’s 
origins in Africa thousands of years before either Arabs 
or Europeans encountered people of West and Central 
African ancestry.*”! Academics have also focused on 
the importance of teaching about the study of African 
lives and the African experience for true liberation.*” 
In order to empower African American communities 
through the study of African American history, aca- 
demics discuss the importance of challenging European 
perspectives of the African experience to prevent others 
from defining the African experience and to give African 
people control over the narrative that is told about 
their experiences.*** Redefinition of school curriculum 
discussing Black experiences, including the narrative 
about the African experience, is particularly important 
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in California, a state which, as of 2015, was home to the 
fifth largest Black population in the country.?** 


The dehumanization inscribed in school textbooks caus- 
es miseducation and effectively contributes to African 
Americans’ “cultural and social alienation from identity 
and existential belonging.” *” In the 1960s, W.E.B Du Bois 
spoke out about the dangers posed by the deficiencies 
in school curriculums with regard to African American 
history and culture.**® He warned that the intentional 
omission of these concepts from public school curricu- 
lums would ultimately cause African American history 
and culture to be lost, unless African American families 
and organizations actively and systematically impressed 
these fundamental principles upon subsequent genera- 
tions of African Americans.**” 


In line with this same notion of education for liberation 
and cultural preservation, many activists specifically fo- 
cused their efforts on the establishment and expansion 
of “Black Studies” on university and college campuses 
to further the ongoing movement for the liberation 
of African Americans. The majority of Black Studies 
programs began at predominantly white institutions 
and a handful of HBCUs.*** Although the Black Studies 
Movement was initially faced with stiff opposition, by 
1971 an estimated 500 courses and programs had been 
organized in the United States.*°° 


California 

California student groups have long raised concerns 
that the complete history of racism and segregation 
in the state and across the nation has been left out of 
textbooks, and that leaders from diverse backgrounds 
who helped create this nation and California are not 
reflected.*© “It isn’t just white heroes like Christopher 
Columbus or folks like George Washington or Thomas 
Jefferson. There was a lot more history behind it and 
we don’t learn a lot about the other important figures 
that contributed to making America[] into what it is,” 
Alvin Lee, President of Generation Up, a4,000-member 
California student organization, shared with legislators 
considering how to change California’s history textbooks 
to better reflect the contributions of its diverse people. 
One state legislator who has advocated to ensure that 
California’s elementary and secondary schools teach a 
curriculum that reflects the history of African Americans 
and other people of color, explained that: “Knowledge 
of our history plays a critical role in showing who we 
become” and “students [are more engaged] when they 
[see] themselves reflected in the coursework.”*™ 


Among other things, California’s approach to teaching 
about slavery has been critiqued. In 2018, a classroom 
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teacher made headlines for staging a classroom simulation 
of conditions on a slave ship to provide a “unique learning 
experience.”*” A study by Southern Poverty Law Center 
found that California did a better job than other states in 
teaching slavery, but highlighted concerns with the ap- 
proach of teaching about Harriet Tubman in second grade 
two years before slavery is taught and failing to discuss 
how false ideas of white economic and political supremacy 
fueled and perpetuated slavery as an institution.’ 


In addition, research has shown that because school 
curricula often do not include content that reflects the 
experience, culture, and history of African American 
students, they and others students whose experience, 
culture, and history is not reflected, suffer.*°* When 
African American students do not see their experiences 
and history reflected in the school curricula, this leads to 
a feeling that they are not important and even invisible 
and voiceless in the classroom.*® And while culturally 
responsive teacher training is one way to help African 
American students and other students of color feel 
welcomed, included, and valued in schools, teacher 
preparation is inadequate in training teachers to be cul- 
turally-responsive and to carry those practices into the 
classroom in both the way they teach and the materials 
they use when they teach.* 


One other way to increase diversity in curriculum is 
by adding ethnic studies courses. “Ethnic studies” is a 
term used to encompass African American, Chicano, 
Latino, Native, and Asian American studies, and was de- 
veloped in response to lack of representation of people 
from these groups in curricula taught in U.S. schools, 
colleges, and universities. Generally, ethnic studies 
is not taught in California elementary and secondary 
schools, despite known academic performance and 
attendance benefits.*” In 2016-17, only a small num- 
ber—17,354 K-12 students statewide—were enrolled in 
ethnic studies courses.*°* One reason for this: Only 51 
percent of the 777 ethnic studies courses in social science 
in 2016-17 were approved as meeting A-G state university 
admissions requirements. *” 


This may be changing. In 2016, California state law 
mandated creation of a voluntary K-12 ethnic studies 
curriculum. Recently, on March 18, 2021, the State Board 


VI. Conclusion 


During the slavery era, enslaving states denied en- 
slaved African Americans an education so that they 
could maintain control over the enslaved people they 
depended upon to build this nation’s wealth. However, 
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of Education approved the model ethnic studies curric- 
ulum.*° And while in 2019, a California bill to mandate 
ethnic studies in all K-12 schools was vetoed by Governor 
Newsom,“ in October 2021, he signed a different bill, 
Assembly Bill 101, which will require California high 
school students to take ethnic studies as a graduation 
requirement commencing in 2030.*” In the interim, 
several districts have recently made completion of a 
course in ethnic studies a graduation requirement, in- 
cluding Montebello, Sacramento City, and Coachella.* 
In 2020, San Francisco approved development of a K-12 
Black studies curriculum.*" 


In California’s public colleges and universities, the move- 
ment for Ethnic Studies began in 1968. At that time, the 
Black Student Union, the Third World Liberation Front, 
select faculty and staff, and other activists from the larg- 
er San Francisco Bay Area, organized and led a series of 
protests at San Francisco State University.*® Protestors 
denounced the deficiencies within the university’s 
curriculum, which neglected and misrepresented the ex- 
periences of people of color, including African Americans 
and Indigenous people.*’® On a mission to define and 
shape their own educational experiences, students draft- 
ed a list of demands for the university and protested for 
months until a deal was negotiated. Ultimately, the uni- 
versity agreed to establish a College of Ethnic Studies, the 
first in the nation, with classes geared toward commu- 
nities of color.*” Since that time, 22 of 23 CSU campuses 
have maintained some level of ethnic studies, but a re- 
cent legislative analysis suggested that 53 percent of CSU 
students had not taken a course between 2015 to 2018.*% 


In August 2020, Governor Newsom signed Assembly 
Bill 1460, which, beginning in 2024 to 2025, requires a 
three credit ethnic studies course for graduation from 
a CSU—-the first change to the CSU’s general education 
curriculum in over 40 years.*’? Legislative findings in 
support of the bill’s passage included that white students 
and students of color benefit from taking ethnic stud- 
ies courses, which “play an important role in building 
an inclusive multicultural democracy.”*° In discussing 
the importance of the bill’s passage, Senator Steven 
Bradford, the bill’s co-author commented, “Ethnic stud- 
ies is critical in learning our contributions to America 
and telling the true story of our rich history.”*" 


an understanding of how powerful knowledge can be 
emboldened enslaved African Americans to find ways to 
educate themselves, despite the great danger they risked 
in doing so. Following the Civil War, states adopted many 
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laws and policies continue denying education to free 
African Americans and to effectively maintain an illit- 
erate servant class. In states where African American 
children were permitted to attend segregated schools, 
white-controlled legislatures severely underfunded 
these schools and subjected African American stu- 
dents to deplorable conditions. Aside from the inferior 
quality of these schools, African American communi- 
ties also suffered from the ongoing racist attacks by 
white terrorist groups who committed themselves to 
destroying African American schools. Even after the 
Supreme Court outlawed school segregation in its 
1954 Brown v. Board of Education decision, white poli- 
cymakers and school boards adopted other policies to 
ensure the continued exclusion of African American 
students from their schools. Such policies and the in- 
cidents and effects of enslavement continue to have 
lasting effects on the educational opportunities and the 
quality of academic opportunities available to African 
Americans today. *”” 


Because government acts have denied the vast majori- 
ty of African Americans continued access to education 
and high quality and well-funded schools from enslave- 
ment until the present, they have suffered a number of 
harms, including lower levels of high school graduation, 
achievement, and college access and completion. These 
injuries widened the gap between African American and 
white wealth in America. The COVID-19 pandemic has 
made the education injuries even worse, because far 
more African American students than white students 
live in poverty, and students living in poverty have had 
less access to the technology needed to participate in 
remote schooling.*” California and the nation have not 
adequately accounted for the harmful intergenerational 
effects of education discrimination and denial. 


In recent years, the academic gap between all stu- 
dent groups has steadily narrowed, except for the gap 
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between African American and white students, which 
has widened, confirming the ongoing existence of deep- 
ly-rooted racial disparities in the nation’s education 
system.** In California, over the past decade, average 
math and reading test scores rose for all student groups, 
except African American students. In districts where 
there was the least significant gap between the academic 
achievements of different student groups, data showed 
that this could be attributed to less socioeconomic in- 
equality among students, more spending per pupil by 
the district, and fewer disparities in access to experi- 
enced teachers.**® The gap also continues to exist in high 
school graduation rates, but it has reduced consider- 
ably nationwide and in California since the 1960s.*”° 
Nonetheless, the gap in college as well as graduate school 
admission and graduation rates has remained stagnant, 
with African Americans half as likely as white Americans 
to have a college degree.*”” 


Due to intergenerational denials of equal educational 
opportunity, African Americans have also been denied 
a number of other benefits, including a positive link be- 
tween one’s own education and the education received 
by one’s children.** More schooling is associated with 
higher earnings in one’s own life and in subsequent 
generations.**? However, white and African Americans 
with the same educational level do not have the same 
level of wealth.**° White college graduates have seven 
times more wealth than their African American college 
graduate counterparts, even when it is assumed that the 
white and African American college graduates are in jobs 
making the same amount of money.**! African American 
college graduates also have two-thirds of the net worth 
of white Americans who never finished high school.*”” 
And Black college graduates continue to suffer higher 
unemployment rates than white college graduates.*** 
Centuries after slavery, white Americans continue to 
benefit from its effects, and African Americans continue 
to suffer its compounded harms. 
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CHAPTER / = Racism in Environment and Infrastructure 


I. Introduction 


The legacy of slavery, legal segregation, and government 
policies known as redlining have created environmental 
impacts that have harmed and continue to harm African 
Americans. First, government policies forced African 
Americans to live in poor-quality housing, exposing 
them to disproportionate amounts of lead poisoning’ 
and increasing their risks of disease,” including COVID- 
19.° Outside of their homes, African Americans are also 
exposed to far more pollutants than white Americans, 
partially because redlining explicitly grouped African 
Americans and other “inharmonious racial groups” with 
polluting sources.* Second, government actors devel- 
oped infrastructure projects, like highways and parks, 
in ways that destroyed and segregated African American 
communities, and also failed to provide or repair pub- 
lic services like sewage lines and water pipes.° Finally, 
African Americans and their homes are more vulner- 
able than white Americans to the dangerous effects of 
extreme weather patterns like heat waves, disparities 
which are made worse by climate change.°® 


Section III of this chapter addresses the substandard 
housing and overcrowding problems faced by African 
Americans throughout American history caused by gov- 
ernment practices including redlining. Section IV of this 
chapter addresses discusses the environmental pollut- 
ants to which African Americans are exposed as result of 
similar and related government practices, which dispro- 
portionately continues to subject African Americans to 
hazardous waste management, oil and gas production, 
automobile and diesel fumes. Section V addresses the 
discriminatory choices made by government actors in 
implementing infrastructure development and related 
public services, which consistently have disadvantaged 
African Americans. Section VI addresses the discrimina- 
tory impacts of climate change, which are experienced 
disproportionately by African Americans as a result of 
government actions and policies that have imposed 
those harms on them. 


Housing of Black migrant workers. Florida. (1941) 


COURTESY OF UNIVERSAL HISTORY ARCHIVE/UNIVERSAL IMAGES GROUP VIA GETTY IMAGES 
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II. Substandard Housing and Overcrowding 


Throughout American history and to this day, African 
Americans have lived in housing of worse quality than 
white Americans, and paid more to live in it.’ 


AMERICANS LIVING IN SUBSTANDARD HOUSING 


Bz5% 


) 2.8% 


African American 


White 


Nationally 

Starting in the early 20th century, as African Americans 
primarily rented housing in urban areas, they were 
consistently charged higher rents than white people.® 
Before the federal Fair Housing Act made housing dis- 
crimination based on race illegal, landlords would freely 
admit that they needed to charge African American rent- 
ers higher rent because white renters did not want to 
share an apartment building with African Americans.° 
To pay for the higher rents, African American families 
often took in lodgers or shared apartments, which cre- 
ated additional overcrowding.”” 


As of 2010, about 2.6 million (7.5 percent) non-Hispanic 
African American people and 5.9 million white people 
(2.8 percent) live in substandard housing in America, 
which is defined largely in relation to the housing’s sus- 
ceptibility to waterborne and airborne communicable 
diseases." African American households are almost 
twice as likely as white households to lack indoor 
plumbing nationwide.” African American households 
are more poorly ventilated than white households in 
general, leading to excess moisture that supports the 
growth of mold and vermin, which can lead to or exac- 
erbate asthma and other breathing issues.” 


African American families also still experience over- 
crowded housing—generally defined as either having 
more than 1.5 or more than two persons per room liv- 
ing in a household—at three times the rates of white 
Americans.'* Overcrowded housing is linked with phys- 
ical and mental health problems, including higher rates 
of exposure to household lead poisoning.” This asso- 
ciation may be correlative rather than causative, since 
overcrowded housing is more likely to be older hous- 
ing, and also more likely to house low-income workers 
in heavy industries that may cause them to bring lead 
dust and other contaminants into the household.'® 
Overcrowding has similarly shown to increase the risk 
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of spread of infectious diseases, such as tuberculosis, 
diarrhea, and infectious respiratory illnesses.” At least 
one recent study demonstrated that overcrowding and 
other poor housing conditions correlated with greater 
rates of COVID-19 infections across the country, as well 
as increased mortality from COVID-19."8 


Overcrowded housing also is linked with various men- 
tal health issues, including psychological distress, 
alcohol abuse, depression, and sleep disorders." Living 
in overcrowded housing is also associated with social 
withdrawal and feelings of helplessness,*° as well as an 
increase in hostility among household residents due to 
the lack of privacy and time to oneself.” 


Overcrowded housing also harms school performance 
for children, which has lasting impact on their educa- 
tional attainment.” Living in a house with too many 
people makes it difficult to find a quiet place to study,”? 
and even a quiet place to sleep.** Children in crowded 
houses are more likely to catch infectious diseases from 
others in their household, making it more likely for the 
child to stay home from school.” Children from over- 
crowded homes are more likely to be held back a grade,”° 
they show reduced math and reading test scores,”” and 
they demonstrate higher rates of disruptive behaviors 
according to teachers.”® Moreover, some internation- 
al research has found that children and adolescents in 
overcrowded housing are more likely to engage in vio- 
lent behavior in the home,” as well as to be victims of 
sexual abuse.*° 


Compared to white households, 
African American households are 


X to lack indoor plumbing 


MORE LIKELY 


California 

California displays the same racial disparities regarding 
overcrowded housing as the rest of America. The most 
recent data provided by the California Department of 
Public Health reveals that African American Californians 
are approximately 2.5 times more likely to live in hous- 
ing considered “overcrowded,” and 2.8 times more 
likely to live in housing considered “severely overcrowd- 
ed,” compared to white Californians.*! 
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AfricanAmerican Californians have alsobeen forced tolive 
in substandard housing, sometimes as a direct result 
of government action. One historical example is the 
federal government’s building of public housing in 
Richmond to accommodate ship workers during World 
War II, which was officially and explicitly segregated.” 
As part of those efforts, the federal government put 
programs in place that enabled white workers to access 
permanent, residential housing, but offered African 
American workers no permanent housing.** While some 
African American workers were able to find low-quality, 


long-term housing in areas of the East Bay, others lived 
in barns, minimal shelter like tents or cardboard shacks, 
or even without any shelter in open fields.* 


In California specifically, the problem of overcrowd- 
ed housing has been linked to the rapid spread of 
COVID-19 in neighborhoods with a higher number of 
African American residents, such as South Los Angeles.*° 
Neighborhoods with overcrowded housing in California 
had rates of COVID-19 that were 3.7 times higher than 
neighborhoods without overcrowded housing.” 


Ill. Environmental Pollutants 


U.S. government policies, as discussed in Chapter 5,, 
Housing Segregation, penned African Americans into 
poorer neighborhoods with polluting industries, gar- 
bage dumps, and other sources of toxic health harms.” 
Local governments zoned African American neighbor- 
hoods as industrial instead of residential specifically to 
segregate African American residents from white res- 
idents.** White neighborhoods 
frequently were zoned by local en- 
tities to explicitly ensure that few 
industrial or polluting business 
could locate within them, again 
pushing environmental pollution 
into African American neighbor- 
hoods.*? Redlined and segregated 
African American neighborhoods 
were cheaper for polluting indus- 
tries to build on.*® This became a 
downward spiral: the more garbage 
dumps and sewer treatment plants a neighborhood had, 
the cheaper the land was, and the more likely that other 
polluting industries would move in.*' Without access to 
the mortgages and loans available to white Americans, 
African American homeowners also had less money to 
maintain and improve their homes, which made hous- 
ing conditions worse and prevented African Americans 
from moving away from polluting sources.** 


African American communities across the country still 
experience higher rates of pollution and the negative 
health outcomes caused by exposure to pollutants. *? 


African Americans are exposed to greater pollution 
from virtually every polluting source when compared 
to white Americans, including hazardous waste, heavy 
industry, vehicle traffic, and construction—all of which 
can be partially attributed to redlining and other 
historical discrimination.“ 
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Hazardous Waste 

One source of pollution that has been continuously 
prevalent in African American communities is haz- 
ardous waste sites. This pollution has been shown to 
correlate with increased rates of asthma, cancer, lung 
disease, and heart disease.*® For example, in 2020, the 
New York Times Magazine profiled the story of Kilynn 


Redlined and segregated Black neighborhoods were cheaper 
for polluting industries to build on. This became a downward 
spiral: the more garbage dumps and sewer treatment plants a 
neighborhood had, the cheaper the land was, and the more likely 
that other polluting industries would move in. 


Johnson, an African American resident of Philadelphia, 
who developed asthma as a child and eventually devel- 
oped gallbladder cancer after growing up in a largely 
African American neighborhood proximate to hazard- 
ous waste facilities and oil refineries.*° After recovering 
from surgery and chemotherapy, Johnson and a neigh- 
bor documented over two dozen close relatives who 
were diagnosed with some form of cancer, many rare, 
and many at unusually young ages.” 


African Americans have long been disproportionate- 
ly exposed to these harms. As of 1983, approximately 
three out of every four communities in which hazardous 
waste landfills were found were predominantly African 
American.** In 1991, the federal Environmental Protection 
Agency (EPA) acknowledged that a disproportionate 
number of toxic waste facilities were found in African 
American neighborhoods throughout the country.*® 
More recently, a study in 2007 analyzed 38 states and 
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found that African Americans disproportionately live in 
neighborhoods that host hazardous waste facilities and 
are twice as likely to live near a hazardous waste facility. 
As of 2020, African Americans are still 75 percent more 
likely to live near facilities that handle hazardous waste.*! 


Moreover, studies have shown that that the EPA’s handling 
of toxic waste clean-up sites—i.e., so-called “Superfund” 
sites, or former industrial sites polluted with dangerous 
levels of hazardous waste—has consistently favored white 
communities over minority communities, and an exter- 
nal audit of the handling of discrimination complaints by 
the EPA determined that the agency failed to adequately 
respond to those complaints.” From 1985 to 1991, fines 
assessed by the EPA against polluters in minority zip codes 
were approximately 46 percent lower than in white zip 
codes.** The EPA also took longer to address hazardous 
sites in minority communities than in white ones, and 
polluters were required to undertake more stringent 
cleanup measures in white communities.™ 


Oil and Gas Pollution 

The oil and gas industry, as permitted by governmental 
entities, has also imposed disproportionate environmen- 
tal harms on African Americans. Oil and gas extraction is 
associated with various carcinogenic pollutants, includ- 
ing benzene.*° Studies have shown that living near these 
sources elevates one’s risk of cancer.*® Over one million 
African Americans live within half a mile of oil and gas 
extraction and refining facilities.*’ African Americans are 
also more likely to live near fracking facilities, which create 
similar pollution to more traditional oil and gas facilities.* 
The natural gas produced via fracking contains various 
toxins and carcinogens, including hexane, benzene, and 
hydrogen sulfide.*®* These dangerous, cancer-causing 
chemicals are emitted at the initial facilities that gather 
natural gas, at points along the systems that move the from 
those facilities, and at the destination plants at which they 
are processed, all of which occur disproportionately in 
African American neighborhoods.” Moreover, as African 
Americans have grown increasingly involved in the fight 
against oil and gas pollution in their communities, fos- 
sil fuel companies have pushed back by arguing that the 
fight for environmental justice would particularly harm 
African American communities by robbing them of oil 
and gas-related jobs, including through a false report that 
the National Association for the Advancement of Colored 
People was opposed to a clean energy plan.®*! 


Automobile Traffic 

Although not specific to one particular industry, African 
Americans are also subject to disproportionate en- 
vironmental harms as a result of automobile traffic. 
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Some African Americans live in areas with more than 
double the traffic density of white neighborhoods, and 
experience the highest traffic density of any racial or 
ethnic group.” As a result, many African Americans are 
exposed to more on-road sources of carcinogenic pol- 
lution than other racial or ethnic groups.” 


Compared to other Americans, 
African Americans are 


to live near hazardous 
waste or refining facilities 


15% 


MORE LIKELY 


Auto pollution includes, among other things, exposure 
to nitrogen dioxide (NO2), which contributes to asth- 
ma and other respiratory ailments. While exposure to 
NO2 is decreasing across all races in the United States, 
the percentage of increased exposure experienced by 
African Americans as compared to white Americans 
has changed little. Moreover, among all pollution 
sources nationwide, African Americans are more dis- 
proportionately exposed to air pollution attributable to 
construction than as to any other air pollution source. 


Lead Poisoning 

Also not specific to any industry, lead pollution is dispro- 
portionately high in African American communities that 
were Officially segregated through federal redlining.” 
Although this has been known for decades, commen- 
tators have noted that “surprisingly little research” has 
examined the extent of the problem.® This toxic lead 
exposure comes from myriad sources that are found in 
greater amounts in African American neighborhoods, 
including toxic industrial sites near to residences. 
Exposure to lead from outside the home can be through 
lead water pipes, gasoline exhaust, and nearby smelting 
plants.” Even though most smelting plants that creat- 
ed lead pollution have been closed since the 1960s, soil 
pollution surrounding these facilities remains an ac- 
tive problem.” Nationally, African American children 
are three times as likely to have elevated blood rates 
of lead, and these patterns have persisted even as lead 
exposure rates have decreased for children of other 
races and ethnicities.” These disparities are even more 
dramatic in some areas with older housing stock. For 
example, a 2004 report found that in Chicago, African 
American children were five to 12 times more likely 
to exhibit lead poisoning than white children.” This 
is partially because African American Chicagoans are 
disproportionately located in older housing stock with 
deteriorating lead-based paint.” 
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All of these forms of environmental pollution have serious 
health consequences, resulting in chronic illnesses like di- 
abetes, asthma, and heart disease, and affecting maternal 
health and educational outcomes.” African Americans 
suffer disproportionately from these health problems.” 
Moreover, these health consequences persist long after 
exposure, with at least one study showing substantial 
central nervous system deficits 11 years after childhood 
exposure.” For further discussion of disparities in health 
outcomes not specific to environmental pollution, see 
Chapter 12, Mental and Physical Harm and Neglect. 


California 

Historically, federal public housing was explicitly creat- 
ed to segregate African American Californians into areas 
with greater pollution burdens due to immediately ad- 
jacent polluting sources. For example, when the federal 
government built public housing in Richmond to ac- 
commodate ship workers, as discussed above, it placed 
the temporary housing for African American workers 
by the railroad tracks and shipbuilding areas, subjecting 
them to particulate matter (e.g., small cancer-causing 
particles associated with diesel exhaust) and industri- 
al pollution, but built higher quality housing for white 
workers further inland.” 


Many areas within California still demonstrate racial 
disparities traceable to state and federal government 
action. Studies throughout the 1990s have found that 
largely African American and Latino people in Los 
Angeles are the most heavily impacted by pollution and 
toxic waste sites.”” Neighborhoods that were explicitly 
redlined by federal agencies in the 1930s—ranging from 
South Stockton to West Oakland to Wilmington in Los 
Angeles—continue to have some of the highest average 
pollution levels in the state.®°° 


African American children are 


to have elevated lead 
levels in their blood 


3X 


MORE LIKELY 


The historically African American area of Bayview- 
Hunters Point in San Francisco has a long history of 
environmental racism, with African American residents 
subjected to myriad environmental harms, including 
radioactive contamination from a nearby shipyard, 
not experienced by whiter, wealthier areas within San 
Francisco.*! Moreover, recent environmental remedia- 
tion efforts have come hand-in-hand with a substantial 
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decline in the percentage of African American residents. ** 
Starting in the 20th century, African American residents 
of the neighborhood were displaced by Latino and Asian- 
American residents.** Although this has largely been 
attributed to the “dot com” boom and rising housing 
prices across San Francisco, scholars have offered a vari- 
ety of discriminatory factors that drove African American 
residents out.** These include the San Francisco Housing 
Authority’s demolition of public housing, the San 
Francisco Police Department’s enforcement of gang in- 
junctions, and the issuance of subprime mortgage loans.*° 
As one long-time African American resident described it, 
the formerly-polluted community in which she had long 
lived is now dramatically cleaner, but is no longer meant 
for “her or for her grandchildren.”*® 


Similarly, the divisions between the wealthier, white 
“hills” of Oakland, California and the poorer, African 
American “flats” that were first established by federal 
redlining have remained today, with African American 
residents of the low-lying areas still subject to far greater 
environmental pollutants.*’ In Oakland’s earlier days, 
redlining placed Black Californians in these “flats” 
adjacent to various heavy industries and manufactur- 
ing centers, acknowledging that the housing available 
was of low quality and subject to noticeable industrial 
“odors.”®’ From the 1950s through the 1980s, substantial 
freeway construction projects placed substantial pollu- 
tion burdens on all of the low-lying areas in Oakland, 
including in the few parks and other green space avail- 
able to them.* Residents of these areas continue to 
experience quantifiably greater health consequences, 
such as emergency room visits due to asthma.” 


These patterns exist across California with respect to fa- 
cilities that handle hazardous waste. Los Angeles has 1.2 
million people living near facilities that handle hazard- 
ous waste, and 91 percent of them are people of color.” 
African Americans live near hazardous waste facilities at 
rates higher than other people of color as a whole.” This 
is true elsewhere in California, leading to increased life- 
time cancer risks for African American Californians that 
correlate with exposure to outdoor air toxins.*? 


As is the case nationwide, the oil and gas industry dispro- 
portionately affects African American Californians. More 
than two million Californians live within 2,500 feet of an 
unplugged oil or gas well, with greater percentages of 
African Americans living near these sources of pollution 
than the California population as a whole.” Aside from 
the exposure to carcinogenic chemicals involved with oil 
and gas production, toxic residues brought up by subter- 
ranean drilling can contaminate local aquifers that supply 
drinking water.® In the greater Los Angeles Area, notable 
oil production exists in Inglewood and Baldwin Hills areas 


Chapter 7—€35— Racism in Environment and Infrastructure 


which have a greater African American population than 
Los Angeles generally.*° Similar patterns exist in the San 
Francisco Bay Area, with major oil production facilities 
in Richmond and Martinez, areas that are disproportion- 
ately African American when compared to the broader 
Bay Area.*’ Moreover, advocates have argued that public 
officials are more responsive to oil and gas-related health 
concerns from residents of whiter, wealthier neighbor- 
hoods, noting that the methane leak in the wealthy Porter 
Ranch neighborhood of Los Angeles elicited a massive, 
statewide response while hundreds of significant health 
complaints related to the AllenCo drilling site in the large- 
ly African American neighborhood Jefferson Park were 
ignored for years.** 


Even for industries that do not inherently involve tox- 
ic or carcinogenic materials, increased rates of truck 
traffic and general industrial activity also lead to higher 
rates of heavy metal contamination of local soils.°° Those 
soils are disproportionately found in the backyards, 
playgrounds, and urban gardens of African American 
Californians.'°° This heavy metal contamination poses 


Residents of Los Angeles who live 
near a hazardous waste facility are 


PPTREEEE 
91% people of color 


IV. Climate Change 


Research on the concrete and worsening effects of cli- 
mate change has made clear that harmful health and 
environment-related effects of climate change will be 
experienced by all Americans.'°’ These effects include 
increased range and incidence of infectious disease vec- 
tors like ticks, mosquitos, and avian-borne pathogens 
and decreased food quality and security." Rising sea lev- 
els will damage coastal communities and reduce water 
quality and availability."' Extreme weather events, like 
floods, storms, fires, and extreme heat waves are pro- 
jected to occur more frequently and more severely." All 
Americans will be at risk of these harms, but not all will 
face that risk equally. Communities that are already so- 
cially and economically struggling, including the urban 
poor, communities of color, the elderly and children, ag- 
ricultural workers, and rural communities will shoulder 
a disproportionate burden of these hazards.'" 
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Compared to white Californians, African 
American Californians are exposed to 


4. O wf particulate matter from 


MORE cars, trucks and buses 


a wide array of serious health consequences, including 
increased susceptibility to asthma, inflammation, preg- 
nancy complications, high blood pressure, osteoporosis, 
kidney damage, and even Parkinson’s disease.’ It also 
can prevent safe urban gardening in neighborhoods that 
would desperately benefit from it.!°? On average, African 
American Californians breathe in about 40 percent more 
particulate matter from cars, trucks, and buses than 
white Californians.'!” African American Californians 
are exposed to a higher amount of PM 2.5—fine parti- 
cles emitted by diesel engines—at a rate of 43 percent 
higher than white Californians, the highest rate of any 
racial or ethnic group.’ African American Californians 
also are exposed to disproportionately high levels of air 
pollution from other infrastructure-related non-mobile 
sources, such as shipyards, factories, warehouses, and 
aviation.'°° These sources of air pollution are a prima- 
ry reason that African Americans have the highest rates 
of asthma among all groups in California,’ leading to 
asthma-related deaths at a rate of two to three times 
higher than any other racial or ethnic group.” Exposure 
to small particulate matter from cars, trucks, and buses 
is also tied to increased risk of heart and lung disease.!°° 


Nationally 

Nationally, formerly redlined areas consistently show 
hotter temperatures than other areas.!* Therefore, 
climate change is certain to exacerbate existing, 
historically-codified disparities that track existing hous- 
ing-related harms experienced by African Americans."° 
In particular, so-called “heat islands,” which will wors- 
en due to climate change, exist where built-up urban 
areas have few trees, vegetation, or parks that serve to 
dissipate or reflect heat, and instead have pavement and 
building materials that absorb and retain it."° Federal 
Environmental Protection Agency studies have found 
that the heat island effect can cause urban areas to be 
up to seven degrees hotter than outlying areas during 
the day and up to five degrees hotter at night.” African 
Americans disproportionately live in such heat islands, 
experiencing higher temperatures on extreme heat days 
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due to a lack of adequate tree cover." In a study of 108 
urban areas nationwide, including several in California, 
the formerly-redlined neighborhoods of nearly every 
city studied were hotter than the non-redlined neigh- 
borhoods, some by nearly 13 degrees." Aside from tree 
cover, other features of the urban landscape in African 
American neighborhoods—most notably, roadways and 
large building complexes—also absorb and slowly release 
heat, which also exacerbate heat islands and their effects 
as discussed above.'”° 


The greater presence of trees in a community has been 
shown to correlate with lower asthma rates, fewer hos- 
pital visits during heat waves, and 
improved mental health for the 
community’s residents.'! There are 
a variety of reasons for this, but the 
most significant is the prevalence 
of shade that trees create, lowering 
temperatures and providing a less 
oppressive environment during 
particularly hot days.’ Conversely, 
the heightened temperatures in 
“heat islands” has led to higher 
rates of heat-related adverse pregnancy consequences 
for Black women, including premature births and still 
births.!”° Elected officials have recognized that the issue 
of shade and heat islands is connected to social justice, 
with those facing the greatest risk as a result of these 
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disparities often being the most vulnerable members of 
a community.’* 


The association between parks and green space with 
wealthier, whiter neighborhoods is so strong that even 
modern efforts to add green space to largely African 
American neighborhoods sometimes involve racist 
narratives, with local efforts portraying green revitaliza- 
tion plans as benefiting primarily white residents even 
in African American neighborhoods.”? Such revitaliza- 
tion plans can also lead to the backlash and suffering of 
African American residents in these gentrifying neigh- 
borhoods. For example, they can be treated as suspicious 


In a study of 108 urban areas nationwide, including several in 
California, the formerly-redlined neighborhoods of nearly every 
city studied were hotter than the non-redlined neighborhoods, 
some by nearly 13 degrees. 


by local government and new residents when they take 
advantage of newly-constructed parks and other green 
space.!”° African American residents of areas without 
tree cover have also faced gentrification and unafford- 
ability as a consequence, intentional or inadvertent, of 
local government efforts to add green space.!”’ 


California 

African American Californians experience these dispro- 
portionate harms in many ways, many attributable to the 
decisions of state and local governments. As is the case 
nationally, redlining had the effect of clustering African 
American Californians in urban centers that often con- 
stitute heat islands and the worsening heat waves caused 
by climate change will impose disproportionate health 
burdens on African American Californians.!”* A 2009 re- 
port published by the University of Southern California, 
“The Climate Gap,” found that African American resi- 
dents of Los Angeles are already almost twice as likely 
to die during a heat wave as other residents because of 
the “heat islands” attributable to a history of redlining 
and segregation.’”° 


According to the California Department of Public 
Health, African American Californians are 52 percent 
more likely than white Californians to live in areas 
where more than half the ground is covered by im- 
pervious surfaces like asphalt and concrete, and where 
more than half the population lacks tree canopy—by 
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definition, the characteristics of a heat island.'*° This 
disparity is particularly pronounced in the Greater Los 
Angeles Area, where wealthier white areas have triple 
the amount of tree cover compared to poorer African 
American neighborhoods."! This may be directly at- 
tributable to government action, since the City of Los 
Angeles intentionally kept tree growth to a minimum 
in African American communities where police offi- 
cers expressed a concern—realistic or not—that trees 
could serve as places to hide drugs or weapons.'” 


The California Department of Public Health has warned 
that, as heat waves begin earlier in the season and last 
longer, heat-related deaths are growing dispropor- 
tionately more common for certain racial or ethnic 
groups, particularly African American Californians.'*° 
Exacerbating these harms, African American 
Californians are less likely to have air conditioning, a 
car to access cooler areas, government-sponsored cool- 
ing stations, and are more likely to have one or more 
chronic health conditions.'** For example, in South 
Los Angeles, a disproportionately African American 
neighborhood, nearly three-fifths of households did 


Black residents of Los Angeles were already almost twice as likely 
to die during a heat wave as other residents because of the “heat 
islands” attributable to a history of redlining and segregation. 


not have air conditioning in 2020, 
a number which has not sub- 
stantially changed over the past 
decade even as heat waves wors- 
ened.'* These patterns have been 
seen across the state during heat 
waves, in which African American 
Californians consistently experi- 
ence heightened rates of emergency medical visits and 
hospitalizations compared to white Californians.'° 
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V. Infrastructure and Public Services 


Nationally and within California, African Americans 
have suffered disproportionate harms—both environ- 
mental and otherwise—as a result of governmental 
investment and neglect relating to infrastructure and 
public services. 


Neglected Water Systems 

While African American communities across the U.S. 
face these infrastructure disparities daily, the crisis of 
water quality and lead poisoning in Flint, Michigan, is 
an example of governmental neglect that led to the poi- 
soning of an African American community. !*” 


Flint, Michigan, in Genesee County, which is now a 
majority African American city, was originally popu- 
lated largely by white workers for the General Motors 
(GM) corporation, which recruited workers in the 1920s 
and 30s through housing it built itself and then sold 
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subject to restrictive covenants preventing sale to non- 
white persons.’ Private discrimination was cemented 
and continued through federal redlining in the 1940s, 
as GM also discriminated in the jobs it offered to the 
few African American residents of Flint, who general- 
ly worked as janitorial staff.'*° However, starting in the 
1960s, as a larger African American population arrived, 
pockets of Flint experienced “white flight,” which accel- 
erated dramatically across Flint through the 1970s as the 
automotive industry suffered.° 


In 2014, the entire city of Flint decided to switch its 
drinking water source from Detroit’s system to the Flint 
River to save money."' Residents thereafter complained 
for months that their water both smelled and appeared 
worse, but city and state officials continued to main- 
tain the water was safe for human consumption, even as 
they explicitly chose not to test the water’s safety.” After 
a leaked internal memo from the U.S. Environmental 
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Protection Agency reported high levels of lead due to the 
corrosivity of the Flint River water, state officials contin- 
ued to falsely maintain the levels were safe and called the 
federal report an “outlier.”* By the time Flint switched 
back to Detroit’s water system, children were exposed 
to massive amounts of lead with potentially irrevers- 
ible health consequences for both young children and 
those exposed in utero through their mothers.'* Those 
consequences include learning disabilities, intellectual 
disabilities, and behavioral problems.'° Again, because 
Flint had become a majority African American city at the 
time of the crisis, these impacts were experienced by 
African American Michiganders far more so than other 
groups: even in 2017, after years of attention and reme- 
diation, Flint’s water still had higher rates of lead than 
98 percent of the rest of the state. 


Studies showed that the amount of 
children in Flint with lead pollution 
in their blood almost doubled as a 
result of the crisis, while both state 
officials and Michigan Governor 
Rick Snyder continued to down- 
play the issue.” The Michigan State 
Attorney General has attributed re- 
sponsibility for the crisis to all levels 
of state and local government, filing 
criminal charges against various state and local officials 
including former Governor Snyder.'* The charges range 
from perjury, related to actions designed to cover up 
malfeasance, to manslaughter.'*® 


Inadequate Sewage Systems 

Historically, African Americans were subjected to envi- 
ronmental and health consequences as a result of failure 
to equitably construct sewer and other waste manage- 
ment systems. Originally, U.S. cities relied on private 
waterworks.’ By the mid-19th century, cities across 
America began substantial investment in constructing 
modern, sanitary sewer and garbage removal systems.!*! 


However, African American neighborhoods were not 
provided with such systems as early—or at all—as com- 
pared to white neighborhoods." In fact, the impetus for 
provision of such services to African American neighbor- 
hoods was sometimes to prevent diseases that resulted 
from the lack of such services from crossing from African 
American neighborhoods into white ones.'** 


Rates of illness and death resulting from poor sewage 
disposal dramatically diverged for African American and 
white Americans as the latter gained access to effective 
sewage systems while the former did not.'* For exam- 
ple, in early 20th century New York, African American 
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residents were forced to live in lowland areas near 
drainage pools for sewage while white residents lived 
on higher ground with better drainage.’ As a result, 
African American people died from malaria at much 
higher rates than white people and experienced higher 
rates of diseases like dysentery and typhoid.’*® Similar 
patterns existed across the South as well.” 


Across the nation, as residential segregation increased 
throughout the 20th century, African American 
neighborhoods actually lost access to water and sew- 
er municipal services, since it enabled municipalities 
to more easily prioritize white over African American 
neighborhoods for better services.'* These disparities 
continue today. As recently as 2019, New York City ac- 
knowledged its responsibility for a massive leak caused 


In the 19th century, as cities built sewer and garbage systems, they 
ignored or built them slower for Black neighborhoods. In the 20th 
century, Black neighborhoods lost access to water and sewage 
services as cities prioritized white neighborhoods. 


by acollapsed pipe in a largely African American neigh- 
borhood of Queens, which flooded 127 homes with raw 
sewage.'°? Many of these houses were destroyed or se- 
verely damaged, losses that were not covered by basic 
homeowners or rental insurance.’ 


Energy Burdens 

African Americans nationally are subject to 
disproportionately-higher costs and disproportion- 
ately-poorer service with respect to the electrical grid. 
African American households in America spend more 
on residential energy bills than white households, even 
when controlling for income, household size, and other 
possibly-relevant factors.’ Across the country, African 
Americans shoulder energy burdens that are dispropor- 
tionately larger than any other racial group, meaning 
they spend a larger portion of their income on energy. 
This is true in major California cities as well, such as 
Los Angeles and San Francisco.'’* These disproportion- 
ate costs are partially attributable to African Americans 
living in older, energy-inefficient homes as a result of 
the legacy of redlining and other discriminatory hous- 
ing policies.'** Low-income African Americans are also 
twice as likely to have their utility service shut off as sim- 
ilarly-low-income white Americans,'®° which advocates 
have argued are the result of inflexible shut-off regula- 
tions and disproportionate energy burdens.’ 
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Because of lower rates of home ownership in the African 
American community, African Americans also often 
cannot take advantage of programs aimed at lessening 
energy burdens that require home ownership to uti- 
lize, such as home solar panels’ or installation of free 
charging stations for electric vehicles.'® As discussed in 
more detail above, African Americans also suffer dispro- 
portionate burdens related to the production of energy, 
as power plants—including those fired by coal—continue 
to be disproportionately located in their neighborhoods, 
producing particulate matter emissions that cause dam- 
age to the heart, lungs, and brain.'®° 


Racist Transportation Systems 

Federal, state, and local governments have consistent- 
ly failed to offer equitable transit options for African 
American communities throughout American histo- 
ry. The earliest form of transportation discrimination 
was the trafficking of Black Africans in slave ships, 
discussed more fully in Chapter 2 Enslavement. The 
federal government allowed and regulated this form 
of human trafficking until 1808, when the importation 
of enslaved people was outlawed.’ By the late 1700s, 
the Underground Railroad, an organized effort of safe 
houses and activists, helped transport enslaved people 
to freedom.” Between 1810 and 1850, the Underground 
Railroad freed an estimated 100,000 enslaved persons.'” 


Around the same time, both the South and the North 
segregated travelers by race. Frederick Douglass “was 
often dragged out of [his] seat, beaten, and severely 
bruised, by conductors and brakemen” when he re- 
fused to ride in the Jim Crow car as he rode trains in 
New England.'” The federal government supported 
these segregation efforts, even as some states at- 
tempted to desegregate. For example, in 1877, the U.S. 
Supreme Court struck down a Louisiana civil rights law 
requiring the desegregation of transport as uncon- 
stitutional.!* Decuir, an African American woman, 
bought a first class ticket on a steamboat, but was sent 
to the second class cabin because first class was for 
whites only.’ The Court overturned a decision from 
the Louisiana Supreme Court to award legal damages 
to Decuir based on a state law requiring desegregat- 
ed transport, holding that Louisiana had no authority 
to regulate such transport.’ In 1896, in contrast, the 
United States Supreme Court explicitly permitted seg- 
regation in public transit when it upheld Louisiana’s 
law requiring transportation segregation.’” This history 
of government segregation set the stage for unequal 
transportation for African Americans that continues 
to the present. 
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At the turn of the century, subsidized by government 
funds, private companies constructed mass transit 
systems in America’s cities.’ Until around the 1950s, 
nearly all transit was built and operated by private com- 
panies.’” Many transit companies struggled to remain 
profitable in the 1920s, especially after the Depression.'*° 
The widespread adoption of the automobile combined 
with white Americans’ move to the suburbs, as described 
in Chapter 5, Housing Segregation, resulted in the com- 
panies’ financial failure.'*' Public transit systems cut 
back services as masses of white riders left the system, 
and never expanded to the suburbs.’ As government 
and private actors erected barriers to prevent African 
Americans from moving to the suburbs, poorer African 
American workers without cars were left with few public 
transportation options.'*? When manufacturing and in- 
dustrial jobs moved from urban centers to suburban or 
rural areas, urban African American workers were often 
unable to follow due to lack of transportation options.'** 


In 1968, Dr. Martin Luther King, Jr., described how city 
planning decisions result in transportation systems that 
failed African American communities: “Urban tran- 
sit systems in most American cities ... have become a 
genuine civil rights issue—and a valid one—because the 
layout of rapid-transit systems determines the accessi- 
bility of jobs to the black community. If transportation 
systems in American cities could be laid out so as to pro- 
vide an opportunity for poor people to get meaningful 
employment, then they could begin to move into the 
mainstream of American life.”'® 


The federal government has been aware of this failure 
to support transportation for the African American ur- 
ban workforce, but has not provided a remedy. In 1968, 
the report of the National Advisory Commission on 
Civil Disorders, also known as the Kerner Commission 
report, studied the causes and effects of riots in U.S. 
cities.'*° In order to enhance employment opportuni- 
ties for central-city residents, the report recommended 
the creation of improved transportation links between 
African American urban neighborhoods and new job 
locations in the suburbs.'®’ 


In the 1960s and 70s, the federal government began 
providing funding for public transit, and many munic- 
ipalities took control of transit operations.'** However, 
scholars argue that these revitalized agencies built a 
segregated system.!*° The municipal transit agencies 
that were created throughout the 70s and into the 80s 
were designed to be responsive to the demands of the 
local communities, demands which had often grown 
“re-segregationist” as a backlash to the Civil Rights 
Movement.'*° This created transit systems that were 
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unequal by design. Municipal agencies did not cater to 
urban riders who relied exclusively on public transit, 
instead channeling greater resources to entice mostly 
white suburban commuters who could also choose to 
drive.'®! This translated to less comfortable seats, un- 
shaded waiting areas, and bumpier, more unpleasant 
rides for African American users of public transit.'” 


This system continues to operate today. African 
Americans still rely on public transit to get to work at 
much higher rates than white workers. African American 
workers commute by public transit at nearly four times 
the rate of white workers.'*? Moreover, African American 
workers on average experience higher commute times 
than white workers, both nationally and in California.'* 
Finally, since most fares are usually flat, low income peo- 
ple pay a higher share of their monthly salary on transit, 
which is more likely to impact African Americans and 
other people of color.'®® Due to these government ac- 
tions, workers relying on public transit, who are more 
often African American than white, often pay compara- 
tively more money and commute for a longer amount of 
time if they are able to use transit to get to jobs at all.!%° 


In addition to discrimination in the public transit sys- 
tem, as discussed in Chapter 5, our country’s highway 
system destroyed African American neighborhoods and 
intensified residential segregation by separating African 
American neighborhoods from white neighborhoods. 


Disparities in Telecom 

African Americans also face disproportionate burdens 
with respect to the national telecommunications net- 
work. From 1960 through 2010, African Americans have 
had significantly lower rates of telephone access than 
white Americans, though this gap has reduced over 
time as telephone use became more ubiquitous.!%” 
More recently, fewer African Americans have access 
to broadband internet access than white Americans. 


This lack of telecommunications impacts economic and 
educational opportunities. African American teens are 
almost twice as likely to report that they cannot complete 
all their homework due to lack of access to a computer 
or reliable internet access.'*° 


In addition to difficulty accessing the internet, African 
Americans are disadvantaged by racist structures within 
it. Dr. Yeshimabeit Milner testified before the California 
Task Force to Study and Develop Reparation Proposals 
for African Americans that search algorithms, machine 
learning, automated resource allocation systems, and 
even credit reporting agencies are all built by software 
engineers that are overwhelmingly white.” As a result, 
the implicit biases of these human software engineers 
have been built into seemingly neutral algorithms and 
artificial intelligence, with discriminatory effects.*” For 
example, in 2016, when Amazon Prime same day-de- 
livery services were introduced in Atlanta, Georgia, 
virtually 100 percent of white residents were given ac- 
cess to the service but less than half of African American 
residents did.*”’ Similar patterns existed for African 
American residents of Boston and Chicago.” 


California 

California authorized segregated public transportation 
at least until 1864.°°* The governments of California and 
its municipalities have chosen infrastructure projects 
that have harmed African American communities. While 
California and federal law require state and municipal 
agencies to consider racially disparate impacts of infra- 
structure projects today, the historical damage caused 
by highways in particular has contributed to higher ex- 
posure to air pollution among communities of color as 
discussed above. 


As with the federal government, California’s govern- 
ment historically neglected water infrastructure as it 
applied to African American Californians. One example 
is California’s treatment of African 
American families fleeing the dust 
bowl. These families left the prairie 


states and came to farmland across 
California starting in the 1930s, 
experiencing widespread infra- 
structure discrimination from state 
and local governments.”” For exam- 
ple, African American Californians 
in the San Joaquin Valley were ex- 
cluded from most urban areas with 


The town of Lanare, founded by Black families fleeing the Dust 
Bowl, had no running water until the 1970s. After wells were 
drilled, the water contained dangerous levels of arsenic. The 
town’s residents had no access to clean drinking water until 2019. 


A 2021 study in Indiana revealed that 56.2 percent of 
African American residents lacked reliable access to 
internet service and/or a computer, compared to 34.8 
percent of white residents.!% 
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access to clean water as a result of explicit redlining pol- 
icies, racially-restrictive housing covenants, and even 
racially-motivated violence.?°° In Tulare county, the 
largely African American community of Teviston had 
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no access to sewer and water infrastructure, while the 
adjacent white community of Pixley did.*” Again, this 
discrimination continued until recently: the town of 
Lanare, also formed by African American families flee- 
ing the Dust Bowl, had no running water at all until the 
1970s, and was subjected to dangerous levels of arsenic 
in the water even after wells and pipes were drilled.*% 
The town’s residents did not get access to clean drinking 
until 2019.?°° 


At times, government entities were explicit in wea- 
ponizing infrastructure against African American 
Californians. For example, in the 1950s, a developer 
in Milpitas, a town north of San Jose, sought to build 
a large housing development open to both white and 
African American homebuyers.”’° He managed to over- 
come several zoning related obstacles only to discover 
that the Milpitas City Council had increased the sewer 
connection fee more than tenfold explicitly to thwart 
the development.*” 


African American neighborhoods in California still 
suffer extremely high rates of water pollution in the 
water provided through government infrastructure. 
In 2019, the New York Times reported that as many as 


1,000 community water systems in California may be 
at high risk of failing to deliver potable water, with a 
disproportionate number of these systems located in 
low-income areas that tend to be disproportionate- 
ly African American.’” California’s Environmental 
Protection Agency has also acknowledged that contam- 
ination of water sources disproportionately impacts 
communities of color.*" 


AUCLA report in 2021 identified 29 failing water systems 
in Los Angeles County, and these systems largely service 
communities of color.”"* For example, in 2019, authori- 
ties dissolved the Sativa Los Angeles county Water District 
for servicing brown water for decades to its customers 
in Willowbrook and the historically African American 
neighborhood of Compton.’ In Oakland, the majority 
African American McClymonds High School has had a 
history of serious water contamination issues in recent 
years, from lead pollution to dangerously high levels of 
chemical solvent groundwater pollution that led to the 
school’s temporary closure in 2020.7° 


Transportation discrimination impacts African American 
Californians as well. In 1965, the California Governor 
created the McCone Commission to examine causes of 

civil unrest in Los Angeles in 1965, 


COURTESY OF “NOT EVEN PAST: SOCIAL VULNERABILITY AND THE LEGACY OF REDLINING’/ HTTPS://DSL.RICHMOND.EDU/SOCIALVULNERABILITY 


The image on the left shows a redlining map of Los Angeles, CA made by the Home Owners Loan Corporation during 
the 1930s. The red portions are non-white neighborhoods deemed by the federal agency to be a credit risk. The map on the 
right shows the Center for Disease Control’s Social Vulnerability Index scores for census tracts today. The Social 
Vulnerability Index is widely used to assess a community’s capacity to prepare for, respond to, and recover from human 


and natural disasters. The red portion indicates the highest level of vulnerability to disasters. 
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identifying “inadequate and costly” 
transportation as contributing to 
high rates of unemployment among 
the African American urban popu- 
lation. California has not designed 
its transportation system to address 
this need, often favoring rail options 
catering to suburbs rather than bus 
lines used by urban areas with great- 
er African American populations.” 
These choices have led to several 
high-profile lawsuits, including in 
Los Angeles and San Francisco in the 
1990s and 2000s.?8 


Nevertheless, design of public transit 
by major municipalities in the state 
often catered to the largely white 
suburban residents because they 
were seen as needing better options 
in order to “choose” public transit. 


For example, Oakland’s San Antonio 
neighborhood, the most racially 
diverse in the city and one of the 
densest parts of the Bay Area, sees 
the Bay Area Rapid Transit (BART) 
train travel for nearly three miles 
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without stopping.” By contrast, in suburban Walnut 
Creek and Pleasant Hill, which are less than half as 
dense, BART stations are only 1% miles apart.*”° In the 
late 1960s, BART was “literally designed” to hurry white 
suburban commuters past African American inner-city 
neighborhoods and residents.””! This purposeful deci- 
sion by the government left African American residents 
without the same transit options to reach jobs, and lim- 
ited economic mobility and opportunity.” 


In Oakland, a $484 million elevated “people mover,” 
which connects BART to the airport, lost federal fund- 
ing because it was found to have a discriminatory impact; 
its construction led to the elimination of a bus route in 
the minority neighborhoods it bypasses.”** But, though 
the project lost federal funding, it still went ahead, and 
the Oakland neighborhood still lost its bus line.?”* 


Finally, although the disparities between African 
American and white residents in terms of raw internet 


VI. Conclusion 


The various forms of environment and infrastruc- 
ture-related discrimination suffered by African 
Americans in this country are rooted in the badges and 
incidents of slavery that have never been eliminated in 
this country. African American enslaved persons were 
released from bondage and forced into unhealthy, dan- 
gerous, and overcrowded housing, located in the most 
toxic areas in our cities, which also lacked proper wa- 
ter and sewage services. Residential segregation and 
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Afton, NC- Black and white protesters march against a toxic waste dump in Warren 
County. The site was chosen because most of its residents were Black and poor. (1982) 


access in California is much smaller than nationally,?” 
research has shown that African American neighbor- 
hoods in both Los Angeles and Oakland had the least 
investment in broadband internet in those cities.?”° 


government decisions regarding modern infrastruc- 
ture development reinforced these patterns throughout 
the 20" century. African Americans have been denied 
equal access to telecommunication services, and are 
increasingly subjected to “algorithms” and other forms 
of computerized decision making with racist underpin- 
nings and outcomes. These racist systems have harmed 
and will continue to harm African Americans. 
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I. Introduction 


Starting over 400 years ago, the federal and state govern- 
ments of our country have decimated African American 
families, both through their own official action and inac- 
tion, as well as through creating and supporting systems 
in which private actors enacted racist policies and prac- 
tices. After the end of the legal enslavement of African 
Americans, the apprenticeship system and segregation 
laws denied African Americans the stability and safety of 
the family unit.' In the past century, both financial as- 
sistance and child welfare systems have based decisions 
on racist beliefs about African Americans.’ 


As a result, these government-run systems have excluded 
African Americans from receiving benefits and targeted 
Black families for investigations of child mistreatment 
and neglect.*? Further, these structures have placed 
African American children in foster care systems at much 
higher rates than white children.* Meanwhile, the crim- 
inal and juvenile justice systems have intensified these 
harms to African American families by imprisoning large 
numbers of African American children, thereby separat- 
ing African American families.° All of these actions have 
systematically worked to deny African Americans the op- 
portunities to form stable, supportive family structures, 
and have often further stereotyped and blamed African 
Americans themselves for resulting harms. 


Section III of this chapter addresses the treatment— 
and decimation—of family structure among African 
American enslaved persons during the slavery era of 
American history. Section IV discusses the African 
American family from emancipation until the Civil 
Rights Era, during which government structures and 
policies empowered the continued enslavement of 
African American children, excluded both African 
American women and African American men from 
healthy parenting relationships, and continued to deny 
the legitimacy—both literal and figurative—of African 
American marriages and children, so as to ensure white 
wealth was not dispersed to them. Section V addresses 
the Moynihan Report, which largely blamed the culture 
of African American families for the injustices faced by 
African Americans and proposed deeply problematic 
solutions to remedy them. Section VI addresses direct 
cash assistance welfare programs, from their overtly 
racist origins through modern programs that continue 


A migrant worker from the South and her baby on an Arizona cotton farm. (c. 1940) 
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to systematically disadvantage impoverished African 
American families. Section VII lays out the history of the 
foster care and other child welfare systems in America, 
discussing the myriad ways in which that system further 
attacked the African American family and denied them 
resources afforded to other Americans. Section VIII 


II. Enslavement 


Throughout the slavery era of American history, fed- 
eral and state governments empowered and protected 
white enslavers in their destruction of African American 
family structures by treating enslaved people as chattel, 
unworthy of family love, care, and support. 


Enslavers and state governments maintained no records of the 


addresses the criminalization of African American youth, 
who are targeted consistently both within and outside of 
schools, further breaking families apart. Section IX ad- 
dresses issues relating to African American victims of 
domestic violence, who are doubted and excluded from 
assistance in ways that many white victims are not. 


government of Virginia passed a law stating that all chil- 
dren born to enslaved mothers were enslaved themselves, 
regardless of whether or not the father was white, African 
American, enslaved, or free." This law created a new source 
of wealth as enslavers used these children to settle debts, 
pass on a larger inheritance, or oth- 
erwise enrich themselves.” The 
doctrine underlying this law became 
known as “partus sequitur ventrem,” 
Latin for “that which is brought forth 


origins of enslaved Africans, and replaced their names with those 
of their new enslavers. This erased their identity, severed them 
from their family, and made it extremely difficult for them to find 
each other after emancipation. 


follows the womb.” It was adopted 
in laws by virtually all other states in 
which enslavement was legal." 


The Transatlantic Slave Trade and 
Reproductive Slavery 

As Frederick Douglass observed over 250 years ago, 
“[glenealogical trees do not flourish among slaves.”® 


The vast majority of the nearly 400,000 enslaved persons 
brought over from Africa were children or young adults, 
and more than a quarter were children.’ Upon the arrival 
of enslaved people in the United States, private parties 
and state governments maintained no records of their 
origins, replacing their names with those of their new 
enslavers, names by which they were called throughout 
their lives.* This erased an individual’s identity, severed 
them from their family, and made it extremely difficult 
for them to find each other after emancipation.® See 
Chapter 2, Enslavement, for more detailed information 
about this process. 


Federal and state governments passed laws that protected 
enslavers’ ability to destroy African American families and 
use African American women and their children as a way 
to increase the wealth of enslavers. Before 1662, English 
law governing the American colonies held that children of 
enslaved fathers were enslaved, but the child of enslaved 
women and white male enslavers were free persons upon 
their birth, thereby entitling them to the full protection 
of the law.'° This changed in 1662, when the colonial 
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The United States outlawed traf- 

ficking enslaved people into the 

country in 1807.'° The only legal way 
to increase the number of enslaved people and free la- 
bor for the American economy was therefore through 
domestic birth of new enslaved persons. This created a 
financial incentive for impregnating African American 
women and girls and carrying the pregnancies to term.’° 
Historians have found evidence that enslavers raped 
African American women and forced them to birth chil- 
dren to create more enslaved people and further enrich 
their enslavers.” 


Professor Daina Ramey Berry has argued that this sexual 
slavery served to provide great benefits to both gov- 
ernment and private actors within both the southern 
and northern states.'* The labor of African American 
enslaved people created wealth for their enslavers, sus- 
tained cotton production and other private industries, 
and paid state and local taxes across the country.'? In 
the North, maritime industry, merchants, textile man- 
ufacturers, and even consumers of cheap cloth were all 
dependent on the southern cotton plantation economy, 
which was based on the sexual slavery of Black wom- 
en and men” and the destruction of Black families.” 
Professor Berry argues that enslavers focused on the 
fertility of young African American women during slave 
auctions, and that early childbirth was considered to be 
a valuable skill, like housekeeping and clothes-mend- 
ing.” Enslavers considered the birth of enslaved infants 
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not with humanity, but “appraised” them with a mon- 
etary value, one that typically increased as they aged.” 


Marriage Between Enslaved People 
American governments prohibited or did not recognize 
marriage between enslaved people. Across the southern 
enslaving states, enslaved persons 

were generally prohibited by law 

from entering any legally-binding 


Interracial Marriage 

Laws prohibiting interracial marriage, known as anti-mis- 
cegenation laws, devalued African American families. The 
earliest known anti-miscegenation law, passed in 1661 in 
the Colony of Maryland, stated that a white woman who 
married an African American man became an enslaved 
person herself.*° Other colonies followed suit to prohib- 


marriage.** Abolitionist William 
Goodell described the way that 
American law treated the families 
of enslaved people in 1853 as: “The 
slave has no rights. Of course he, 
or she, cannot have the rights of a 


The North Carolina Supreme Court in 1858 said: “The relation 
between slaves is essentially different from that of man and 
wife joined in lawful wedlock,” because “with slaves it may be 
dissolved at the pleasure of either party, or by the sale of one or 
both, dependent upon the caprice or necessity of the owners.” 


husband, a wife. The slave is a chat- 

tel, and chattels do not marry. ‘The 

slave is not ranked among sentient 

beings, but among things,’ and things are not married.”° 
Tennessee was the only enslaving state that allowed for 
marriage between enslaved persons, but the law required 
consent of the enslavers for the marriage to be valid.” 
Because enslaved persons were not considered to be hu- 
man beings under the law, they could not enter into legal 
contracts.”” Therefore, enslaved people could neither 
own nor transfer property, which is what American law 
recognized their husbands, wives, and children to be.”8 


The North Carolina Supreme Court in 1858 said: “The 
relation between slaves is essentially different from that 
of man and wife joined in lawful wedlock,” because “with 
slaves it may be dissolved at the pleasure of either party, 
or by the sale of one or both, dependent upon the ca- 
price or necessity of the owners.””? 


Their condition was compatible only with a form of 
concubinage, “voluntary on the part of the slaves, and 
permissive on that of the master.’*° 


These attitudes and legal mandates were not limited 
to the South. One notable example is the case of Basil 
Campbell, who at the time of his death in 1906 was one 
of the wealthiest African American men in California.” 
He arrived to California from Missouri in 1854 as an en- 
slaved person, forcibly removed from his wife and two 
children, who never saw him again.” After his death, his 
two adult sons from his marriage in Missouri sued to seek 
their inheritance, leading three different courts, includ- 
ing the California Supreme Court, to reject their claims.** 
Indeed, one appellate court held—nearly 50 years after the 
legal emancipation of enslaved African Americans—that 
describing Campbell’s marriage to his enslaved wife as a 
marriage would make a “mockery” of the institution.** 
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it interracial marriage during slavery.*° However, from 
slavery through the era of legal segregation, American 
society accepted white men having sex with African 
American women—whether consensual or rape—espe- 
cially when those women were treated as the property of 
white men.” The children of these interracial interactions 
were typically enslaved and could not inherit their white 
father’s wealth.** 


Fears of interracial marriage often led to violence. In 
1834, a false rumor that abolitionist ministers had 
married an interracial couple led to 11 days of racial 
terror in New York City.*? Mobs attacked a mixed-race 
gathering of the American Anti-Slavery Society and de- 
stroyed African American churches, homes, schools, 
and businesses, as well as the homes and churches of 
leading abolitionists.*° A similar incident occurred in 
Philadelphia in 1838." 


Punishments for interracial marriage varied by state, but 
in many states prior to the Civil War, white Americans 
were punished more often than African Americans, at 
least within the legal system.*® Scholars have argued that 
this reflects anti-Black racist attitudes that, depending 
on the circumstance, African American people were 
sometimes considered “too irresponsible and too inferi- 
or to punish” and “it was whites’ responsibility to protect 
the purity of their own bloodlines.”*? Punishments for 
African Americans, however, were still severe, including 
whippings, fines, exile, or even enslavement if they were 
free at the time of their violation of the law.** Although it 
is unclear how often anti-miscegenation laws were en- 
forced, evidence suggests that they were used to make 
examples of high-visibility interracial couples, who were 
considered a threat to public order.** 
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Parent-Child Relationships 

Enslavement treated enslaved African Americans as re- 
placeable property, so enslavers separated children from 
their parents if it was profitable to do so, and sometimes in 
order to discourage potential rebellion. This was justified 
by the enslavers in various ways. For example, Thomas 


family is echoed after enslavement via the apprentice- 
ship system and by the modern foster care system, as 
discussed further below. 


Enslaved children typically received no formal educa- 
tion and were expected to work as soon as they were 
physically able, forced to work in 
the fields as young as eight.** They 
often worked in a similar capacity 


State law legally entitled enslavers to separate enslaved 
parents and children at any time, and to relocate them at 
different plantations at the time of the child’s birth. In some 
southern states, approximately one-third of enslaved children 
were separated from one or both parents. 


as the adults, working fields, tend- 
ing animals, cleaning and serving in 
their enslavers’ houses, and taking 
care of younger children.” State law 
legally entitled enslavers to separate 
enslaved parents and children at 


R.R. Cobb, a legal scholar who drafted parts of the Georgia 
legal code of 1861,*° claimed that the African American 
mother “suffers little” when her children are stolen from 
her, since she lacked maternal feelings.” Cobb helped 
write principles of white supremacy into Georgia law, 
including a provision that presumed African Americans 
were enslaved unless proven otherwise.*® 


From their birth, enslaved children were considered 
property of the enslaver, and therefore enslavers con- 
trolled a child’s life and upbringing.*® From the time 
of birth, enslavers stripped away parental rights, often 
not allowing the birth parents to choose the newborn’s 
name.® Very soon after giving birth, enslaved mothers 
were expected to return to work and leave their children 
with extended family members or an older enslaved 
woman who was assigned the role 
to watch over children on the plan- 
tation.*' Even if an enslaved parent 
had some control over their child’s 
life, the enslaver held the highest 
authority and could make final de- 
cisions as to who would take care of 
the child, what activities they par- 
ticipated in, or whether they would 
be separated from their family by 
selling the parent or child to a dif- 
ferent enslaver.” As a result of many 
children and parents being separat- 
ed through chattel sales, orphaned 
children were often adopted and 
cared for by friends, extended fam- 
ily, or the enslaved community as a 
whole. This approach of allow- 
ing white strangers, aided by laws 
and government actors, to take an 
African American child from their 


a ' — 
The Separation of Mother and Child. (1852) 


any time, and to relocate them at 

different plantations at the time of 

the child’s birth.®® In some southern 
states, approximately one-third of enslaved children 
were separated from one or both parents.” 


Harriet Mason, an enslaved women forced to separate 
from her family at age seven, related that she “used to 
say I wish I’d died when I was little.”°* Members of a fam- 
ily could be separately sold as enslavers fell into debt 
or wanted to raise profits.°° In some parts of the South, 
an African American enslaved person had a 30 percent 
chance of being sold in his or her lifetime. A quarter of 
trades of enslaved persons across state lines destroyed a 
first marriage, while approximately half destroyed a nu- 
clear family by separating immediate family members.” 


Opponents of slavery, including those in the federal gov- 
ernment, recognized how it destroyed the families of 
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African Americans. Advocating for the elimination of slav- 
ery, U.S. Senator James Harlan of Iowa stated that slavery 
effected “the abolition practically of the parental relation, 
robbing the offspring of the care and attention of his par- 
ents[.]”® Scholars argue that the anguish caused by the 
threat of family separation coerced enslaved people into 
working without complaint.® The horrors of family sepa- 
ration during slavery were highlighted by abolitionists as 
acentral strategy to enlist people to their cause.® Near the 
end of the slavery era, in the 1850s, some southern states 
responded to public horror at child separation by passing 
laws prohibiting the taking of infants from their enslaved 
mothers.® Modern scholars analyzing this development 
have argued that these laws were not passed out of con- 
cern for African Americans, but to assuage public outrage 
in order to maintain slavery. 


Extended Family Kinship Structures 

In order to cope with the destruction of their nuclear fam- 
ily, enslaved people created deep, extended supportive 
relationships with other enslaved people.” Some histo- 
rians have argued that the extended kinship structures 
of African American enslaved people mirrored similar 
structures in their native West African homelands.® The 
role of African American grandparents, other extended 
relatives, and older Black caregivers who were not biolog- 
ically related took on particular importance, with Black 
grandmothers often serving as a central figure within a 
plantation ensuring the care of all children of enslaved 
parents who were sold to other enslavers, killed, or other- 
wise removed from their nuclear families.” The reliance 
of Black mothers and African Americans on extended 
kinship networks was a necessity for mere survival, be- 
ginning in the slavery era and continued through legal 
segregation and other forms of discrimination.” 


Early African American historians argued that the leg- 
acy of slavery created “disorganization and instability” 
in African American families for generations.” In 1899 


and again in 1909, prominent sociologist and social critic 
W.E.B. Du Bois published detailed, fact-driven analyses 
of African American families, demonstrating the many 
ways in which a lack of economic means and opportu- 
nities after the end of slavery harmed African American 
families in both the North and South.” In 1932, sociol- 
ogist E. Franklin Frazier argued that African American 
families had particular difficulty adapting to the drastic 
changes of the early 20th century due to the way that 
enslavement destroyed African American families and 
traditions.” As discussed further below, these resulting 
harms have been used throughout American history 
to claim that the African American family itself was to 
blame because it was dysfunctional by its nature. 
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Red Cross Relief, drought of 1930-31. African American family of 9. 


III. African American Families from Emancipation to 
the Civil Rights Era, 1865 to 1960 


After slavery, states and private actors continued to 
discriminate against African American families, partic- 
ularly with respect to the dominant gender norms of 
the time. Before the women’s liberation movement of 
the late 1960s redefined the role of women in society,” 
women were expected to take care of children and the 
home.” Only men were expected to participate in the 
public sphere.” For African American women, these 
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expectations imposed impossible burdens. African 
American women were expected to be mothers and 
wives, but white society expected African American 
women to be their servants and workers.” African 
American women attempted to do both, which took a 
great emotional and physical toll on African American 
women and, in turn, their families.” 
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For African American men, traditional gender roles dic- 
tated that they must dominate and lead, acting as the head 
of the family.*° Under these norms of masculinity, soci- 


American men seeking employment, restricting them 
to ill-paid menial jobs and limiting their ability to 
earn income to support their families.*° At times, this 


ety expected men to be stoic figures, 
enduring all injury without emotion 
or complaint.*' These expectations, 
too, demanded the impossible from 
Black men, as society expected them 
to accept the indignities of discrim- 
ination without complaint.*? When 
Black men responded to discrim- 
ination in anger—one of the few 
emotions society expected of and 
allowed for men to exhibit—Black 
men were criminalized and treated 
as threats, feeding the stereotypes 


Black women were generally precluded from taking public-facing 
retail jobs or professional secretarial work with traditional nine- 
to-five work schedules. Instead, typically they were only given 
opportunities to serve as domestic caregivers and maids, often 
living in the homes of their white employers and on call at all hours. 
These domestic service jobs took the individual work of caring 
and mothering from Black families and gave it to the children of 
white families, often preventing Black mothers from even living 


imposed upon them.* This, too, 
has taken a toll on African American 
men and their families. 


African American Parenthood 

During this time, prevailing gender norms defined 
fathers as breadwinners and mothers as caretakers 
at home.* But racial discrimination combined with 
these gender expectations to place heavier burdens 
on African American families and African American 
parenthood. As described in greater detail in Chapter 
10, Stolen Labor and Hindered Opportunity, govern- 
ment and private actors discriminated against African 
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with their children. 


required African American men to direct their chil- 
dren to work to ensure that the family could survive. *’ 
African American children, therefore, often could not 
pursue schooling or their own goals and dreams.*® 


Because discrimination limited African American men’s 
employment opportunities, African American women 
also had to seek work to supplement the family’s income 
even where white women did not.* This required African 
American women to play the social roles of both men and 
women, taking care of children and the household while 
working jobs at the same time.*° The Freedmen’s Bureau, 
a government agency established to aid the transition of 
enslaved people to freedom, singled out African American 
women as subset of poor women who were supposed 
to work rather than remaining at home." For example, 
South Carolina Freedmen’s Bureau agent John de Forest 
criticized the “myriads of [African American] women who 
once earned their own living [who] now have aspirations 
to be like white ladies and, instead of using the hoe, pass 
the days in dawdling over their trivial housework[.]”” 


As a result, a higher percentage of African American 
married women worked than their white counterparts. 
This systematically denied African American children the 
care of their mothers when compared to white children 
whose mothers could more often choose to stay home 
and provide care.** Later in the 20th century, African 
American women were generally precluded from taking 
public-facing retail jobs or professional secretarial work 
with traditional nine-to-five work schedules.* Instead, 
typically they were only given opportunities to serve as 
domestic caregivers and maids, often living in the homes 
of their white employers and on call at all hours.*° These 
domestic service jobs took the individual work of caring 
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and mothering from African American families and gave it 
to the children of white families, often preventing African 
American mothers from even living with their children.” 


Interracial Marriage 

Anti-miscegenation laws continued after the end of 
enslavement. When the Fourteenth Amendment was 
ratified, it was not considered to prohibit laws banning 
interracial marriage so long as the laws applied equally 
to both races.’ In 1883, the Supreme Court upheld the 
constitutionality of laws outlawing interracial marriage, 
and state courts followed suit through the mid-20th 
century.°? Members of Congress also tried—unsuccess- 
fully—to ban interracial marriage nationwide through 
legislative proposals made in 1871, 1912, and 1928.1 
Eventually, a total of 38 states established such laws.'"! 


Many scholars argue that the white-dominated state 
governments passed anti-miscegenation laws to prevent 
African Americans—enslaved or otherwise—from ac- 
cumulating wealth, in addition to controlling women’s 


wealth by proving that the sibling’s spouse was African 
American, and that the marriage was therefore void.!” 
Anti-miscegenation laws continued to deny economic 
benefits—especially in probate, i.e., a judicial process 
whereby a willis “proven” in court—to African Americans 
who would have otherwise received them, since, by op- 
eration of law, assets of those who died without wills 
would be inherited by spouses. !°% 


Government officials and white militants enforced bans 
on sexual intimacy between African American men and 
white women with particular intensity due to the over- 
lapping aims of maintaining racial hierarchy and policing 
white women’s bodies.'°? The Ku Klux Klan, an all-male 
group, claimed one of its purposes was to treat white 
women as the “special objects of [its] regard and protec- 
tion.”"° Nevertheless, they abused, raped, and mutilated 
white women who fraternized with Black men." 


This also meant that African American men were spe- 
cial targets for violence after any interactions with white 
women. In Alabama in 1929, for example, Elijah Fields, 
a 50-year-old African American 
man, and Ollie Roden, a 25-year-old 
white woman, were both arrested 


Immediately after emancipation, former enslavers continued 
to exploit children, both sexually and as a cheap source of 
labor, through the apprenticeship system. Enslavers refused 
to free children when their parents were freed, either through 
apprenticeship laws or through outright kidnapping. 


and tried for violation of the state’s 
anti-miscegenation law, which 
also prohibited cohabitation."” An 
Alabama jury convicted Fields even 
though Roden’s father testified that 
he had only asked Fields to drive his 


sexuality.’ In America’s earliest days, white colonists 
were also concerned with possible mixing of African 
Americans and Native Americans, given that an alliance 
of both groups might provide sufficient strength to rise 
against slavery and other forms of economic oppression.’ 


The most direct concern was a passing on of white wealth 
to interracial offspring through inheritance or probate 
laws, undermining race-based social stratification.!" 
Children of legally-unrecognized interracial marriages 
were almost always excluded from economic benefits they 
would have received if their parents were both white.’ 
The children were legally considered “bastards,” and had 
no claim to the estates of their biological fathers, nor could 
the man or woman in such a “void” marriage claim ali- 
mony, child support, death benefits, or any inheritance.'° 


White relatives also had a strong motivation to ensure 
these statutes were strictly and aggressively enforced, 
since a sibling who might inherit nothing on the death 
of a married brother or sister could inherit that sibling’s 
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daughter, who was incontinent and 

suffering from open sores, from a 

hospital to a boardinghouse."* The 
state sentenced Fields to two to three years in prison, 
although it was later reversed on appeal.'* 


In 1967, in Loving v. Virginia, the U.S. Supreme Court 
finally struck down all anti-miscegenation laws 
as unconstitutional."® 


Continued Enslavement of African American 
Children Through Apprenticeship 

The so-called “apprenticeship system” was a system that 
existed both before and after the Civil War under which 
state and local governments, through court decisions 
and agency actions, removed African American children 
from their families and placed them in the control of 
white adults who sometimes forced them to work with- 
out pay."® This system had existed in some form since 
the late 1700s, including when enslavement of African 
American children was legal.'"” However, even during 
the slavery era, it was used to exploit the labor of free 
African American children, including in enslaving 
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states.!* For example, records reveal that in 1857 a three- 
year-old free African American boy named Charles Bell 
was bound to an apprenticeship in Frederick County, 
Maryland, until the age of 21, through an agreement 
between local county officials and Nathanial C. Lupton, 
which makes no mention of his parents." 


Immediately after emancipation, former enslavers 
continued to exploit children, both sexually and as a 
cheap source of labor, through the apprenticeship sys- 
tem.!° Enslavers refused to free children when their 
parents were freed, either through apprenticeship 
laws or through outright kidnapping.’ Former enslav- 
ers petitioned state courts to remove African American 
children from their families based on apprenticeship 
laws.'” These laws often allowed former enslavers to 
gain legal custody of African American children simply 
by claiming their parents were incapable of financially 
supporting them.”? In addition to the trauma of losing a 
child, African American families often suffered substan- 
tial economic harm since farming families relied upon 
children to assist in agricultural work.’ 


This apprenticeship system controlled African American 
girls until they were 18 and African American boys until 
they were 21.” Although it is not known precisely how 
many children were effectively re-enslaved through 
apprenticeship, scholars estimate that many thou- 
sands of children in the South were taken from their 
recently-freed parents.'”° 


Court cases throughout the second half of the 19th centu- 
ry document occasionally-successful attempts of parents 
to free their children from this form of enslavement, but 
also reveal the continued success of the system at ensur- 
ing that white former enslavers could profit from their 
continued exploitation of African American children.’ 


two days after her emancipation. 


Southern white people defended the apprenticeship 
system as benevolent in nature. One Maryland newspa- 
per, for example, described the system in 1864 as being 
“prompted by feelings of humanity towards these un- 
fortunate young ones.”"”® One Texas judge described the 
Texas apprenticeship system as granting “justice to these 
children” by placing them in “good comfortable homes” 
where they would receive “some education.”!”° 


In one well-known example, a young Black girl named Elizabeth 
Turner was apprenticed as a “house servant” at the age of eight, 
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State and local courts were involved in empowering this 
injustice. So-called “orphan” courts across the southern 
states, typically run by pro-slavery judges, bound an esti- 
mated 10,000 children of freed African American men and 
women to these apprenticeships, which for all intents and 
purposes were an extension of their forced labor under 
slavery, operating to the benefit of the children’s former 
enslavers.'®° Chief Justice of the United States Supreme 
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Photograph shows ten African American children of various ages in a field picking berries. 


(c.1920) 


Court Salmon Chase noted, in an 1867 case, that under 
the Maryland apprenticeship system “younger persons 
were bound as apprentices, usually, if not always, to their 
late masters.”"*' This legal dispute arose because, under 
Maryland law, anyone seeking to apprentice a white child 
was required to provide an education, and could not in- 
voluntarily “transfer” the apprenticed child to another.” 


However, African American children subjected to ap- 
prenticeship were not provided similar rights, and were 
described as a “property and interest.”!*? In one well- 
known example, a young African American girl named 
Elizabeth Turner was apprenticed as 
a “house servant” at the age of eight, 
two days after her emancipation.'™* 
She challenged her apprenticeship 
because of the differences between 
apprenticeship laws for African 
American and white children.'* The 
Supreme Court held that no African 
American child could be bound to an 
apprenticeship without the protections afforded to white 
children, concluding that “the alleged apprenticeship 
in the present case is involuntary servitude, within the 
meaning of...the [thirteenth] amendment.” 


Although this decision meant freedom for Elizabeth 
Turner, many southern trial courts ignored Justice 
Chase’s observations, and the re-enslavement of 
African American youth continued in the South.!%’ 
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Since apprenticeship laws allowed local courts to judge 
whether African American parents were financially able 
to raise their children, white former enslavers often eas- 
ily convinced white judges that the children would be 
better off placed with them.'*® 


Scholars have noted that these attitudes have continued 
through modern family court and child welfare systems, 
which continue to apply three presumptions that are 
racist in practice: 1) that the state knows how to raise 
African American children better than their parents; 2) 
that poverty in and of itself prevents parents from rais- 
ing their children well; and 3) that menial or vocational 
work, instead of an academic education, is more appro- 
priate for African American youth.’ 


During the New Deal, the federal government had a 
chance to remedy these abuses but did not. The Fair 
Labor Standards Act of 1938, a federal law that generally 
outlawed child labor explicitly carved out agricultur- 
al and domestic work, which was then largely done 
by African American workers.*° The United States 
Congress excluded these industries from labor pro- 
tections, thereby denying African American children 
the labor protections given to white children." See 
Chapter 10, Stolen Labor and Hindered Opportunity, 
for further discussion of related issues. 


Impacts of the Great Migration on the 
African American Family 

In the first half of the 20th century, millions of African 
Americans left the segregated South in search of great- 
er opportunity in urban centers in the North and the 
West in a phenomenon called the 
Great Migration, which is discussed 
in detail in Chapter 1. This was, in 
part, because these cities already 
had some existing Black social net- 
works and possibly relatives with 
whom southern African Americans 
could connect. Older studies the- 
orized that Black migrants during 
the Great Migration had disor- 
ganized family structures in the 
South, which they brought with 
them when they migrated to the 
North, contributing to higher rates 
of single parenthood and child- 
birth outside of marriage.'** Many 
African American families sent one 
parent, northwards or westwards 
first, with the rest of the family to 
follow months or years later.'** 


Modern scholarship disputed these conclusions, noting 
that African American migrants from the South were 
more likely than African Americans already living in the 
North to have children living with two parents, married 
women living with their spouses, and fewer mothers 
that had never married.” They were also less likely than 
northern African Americans to receive welfare pay- 
ments,'° contradicting claims in the Moynihan Report, 
which is discussed further below, that the higher welfare 
payments in the North drew migrants from the South. 


California 

California had an anti-miscegenation statute even as 
other nearby states did not.’ In fact, California enact- 
ed an anti-miscegenation law in its very first legislative 
session in 1850."* It initially singled out “negroes and 
mulattos” as the sole group which was prohibited from 
marrying “whites,” following the national trend of disen- 
franchising African American people from entering into 
legally-recognized marriages with white Americans.'*° 
Although the law was based in slavery-era motivations 
for prohibiting such marriages, other racial groups fac- 
ing waves of societal discrimination in California were 
targeted by later amendments to the original law.!°° 
California legislators exported its ban on interracial 
marriage to other states: In 1939, California legislators 
convinced the Utah legislature to add “Malay” to their 
state’s anti-miscegenation law in order to avoid having 
to recognize marriages between Filipino Americans and 
white people performed in Utah."*! 


It was not until 1948 that the California anti-miscege- 
nation law was struck down by the California Supreme 


Photograph shows Lavinia Russell Baker and her five surviving children after the lynching of her husband, Postmaster Frazer Baker, 
and their daughter, Julia, on February 22, 1898. The Post Office and Baker family home was burned and family members were attacked 


by gunfire as they sought to escape. 
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Court.’ At oral argument, in defense of the law, the 
attorney for Los Angeles County asserted that “it has 
been shown that the white race is superior physically 
and mentally to the black race, and the intermarriage 
of these races results in a lessening of physical vitality 
and mentality in their offspring” and that “people who 
enter into miscegenous marriages are usually from the 


IV. The Moynihan Report 


Few developments in the past half-century have been 
as impactful, or arguably as harmful, to America’s per- 
ception of African American families as the “Moynihan 
Report” of 1965. 


Drafting and Content of the Moynihan Report 
In the midst of the civil rights movement, in 1965, Daniel 
Moynihan, an Assistant Secretary of Labor research- 
ing policies as part of the Johnson Administration’s 
“War on Poverty,” drafted what was originally an inter- 
nal Department of Labor Report entitled, “The Negro 
Family: The Case For National Action.”*° As described 
in the introduction of the report, one of its goals was to 
analyze the African American family structure, which 
Moynihan saw as the fundamental problem underlying 
the gap in income, standards of living, and education 
between African Americans and other groups.'” 


The report described numerous ways that the historical 
legacy of slavery and institutional racism created lasting, 
harmful effects on African Americans and the African 
American family.* However, while acknowledging the 
impacts of these historical realities, the report essentially 
claimed that the high rate of single motherhood in African 
American families in America was a major reason for the 
continued failure of African Americans to achieve full and 
equal access to success in America."° It further asserted 
that such equality could only be achieved by changing the 
culture of African Americans, and particularly of African 
American men, who Moynihan claimed had been femi- 
nized and rendered inadequate workers through being 
raised without male role models.'©° 


Even when advocating for governmental intervention 
to assist African Americans, the Moynihan Report still 
portrayed them as helpless but for the intervention of 
white Americans, describing what Moynihan called the 
“pathology” of Black America as “capable of perpetuat- 
ing itself without assistance from the white world.”'®! 
Although the Moynihan Report relied heavily on 
scholarship previously published by African American 
scholars, and linked the poverty experienced by African 
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lower walks of both races... generally people who are 
lost to shame.”'*Even after the law was struck down as 
unconstitutional, the California legislature repeated- 
ly refused to repeal the law.'** It was not until 1] years 
later that the California legislature finally repealed the 
statute, following consistent pressure from the National 
Association for the Advancement of Colored People.!° 


Americans to the historical traumas of slavery, it also 
argued that the Civil Rights Act and equality of oppor- 
tunity would not resolve them.’ 


Instead, the Moynihan Report asserted that “[t]he gap 
between the Negro and other groups in American so- 
ciety is widening. The fundamental problem, in which 
this is most clearly the case, is that of family structure.”!®? 
Moynihan argued, for example, that the prevalence of 
single motherhood in African American families created 
“a matriarchal structure which . . . seriously retards the 
progress of the group as a whole.” '® 


The overt sexism and gender-stereotyping of the report 
also dovetailed with existing hostility towards African 
American women serving as leaders in the Civil Rights 
movement.’ Contemporary African American women 
leaders were outraged that Moynihan explicitly advo- 
cated for improved governmental job opportunities for 
African American men over African American women to 
ensure male “breadwinners.”'® 


Trailblazing advocate Pauli Murray stated that Moynihan’s 
criticism of African American women in the workforce 
was “bitterly ironic,” as criticism “for their efforts to over- 
come a handicap not of their own making.”'®” Murray and 
others sharply disputed that traditional gender roles 
could solve African American poverty and racism.'® Social 
scientist Donna Franklin argued that the family instability 
Moynihan focused on was mostly a result of the fact that 
African American women were hired as maids and child 
caregivers, while racial discrimination prevented African 
American men from finding jobs.'®° W.E.B. Du Bois made 
a similar observation nearly a half a century before the 
Moynihan Report.'” 


Franklin also noted that the many single mothers in the 
African American community noted by Moynihan was 
at least partially due to the fact that adoption services 
did not accept African American children." As a result, 
single African American women were forced into moth- 
erhood when white women had the option of giving 
their children up for adoption.'” During the 1950s, 70 
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Unidentified African American Civil War veteran in Grand Army of the Republic uniform with two children. (c. 1900) 


percent of white single mothers gave up their children 
for adoption, but only five percent or fewer of African 
American single mothers did so.'” 


As Ta-Nehisi Coates wrote, the report helped create “the 
myth...that fatherhood is the great antidote to all that 
ails black people.” 


Ultimately, no national effort resulted from the Moynihan 
Report. President Johnson called for a White House con- 
ference inits wake, which occurred in November of 1965.'” 
At that point, the report had engendered so much con- 
troversy that Moynihan himself was largely sidelined at 
the conference, having recently left the administration.'” 


The Contemporary Response of African 

American Leaders to the Moynihan Report 
Largely in response to the Moynihan Report, President 
Johnson acknowledged the legacy of state-sanctioned 
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slavery and discrimination when 
he publicly stated, “Negro poverty is 
not white poverty.”’” Nevertheless, 
his administration followed that 
announcement with few meaning- 
ful efforts to address disparities of 
African Americans.'* 


“| 


Johnson did, however, convene a 
group of well-respected civil rights 
leaders to address African American 
poverty, which produced a report pro- 
posing that the federal government 
spend billions of dollars to ensure 
jobs, universal health insurance, and 
a basic minimum income paid to all 
Americans, regardless of race.'” Their 
approach did not acknowledge that 
the American government has harmed 
African Americans in a unique way, 
since they believed proposals aimed 
at helping all poor Americans, African 
American and white, were likely to 
succeed.'*° Nevertheless, very few of 
their recommendations ultimately 
manifested in any federal legislation 
from the Johnson Administration, 
or otherwise."®! 


Impacts on Public 
Discourse and Social Policy 
Scholars have consistently criticized 
the Moynihan Report for blaming 
the victim.'® For some politicians 
and government actors, the Moynihan Report justified 
a stance that African Americans were unworthy of pub- 
lic assistance because African American culture was to 
blame for harms resulting from the enslavement and 
racial discrimination.'*? 


Moynihan also suggested that every young African 
American man should join the armed forces, which 
would provide African American men with a much-need- 
ed “world away from women, a world run by strong men 
of unquestioned authority, where discipline, if harsh, is 
nonetheless orderly and predictable.”!** This recommen- 
dation was made as American involvement in the Vietnam 
War was beginning to escalate, at a time in which African 
American men were underrepresented in the armed forc- 
es.'*° Moynihan’s analysis and recommendation lead to 
Secretary of Defense Robert McNamara’s “Project 100,000,” 
a program ostensibly designed to allow greater access to the 
U.S. Military for those who initially failed the qualifications 
test.'8° Project 100,000 ultimately served as a successful 
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recruitment tool for Black soldiers in the Vietnam War—4.0 
percent of those recruited were Black, a proportion near- 
ly four times the percentage of African Americans in the 
general population.’®’ Regardless, African American men 
were more likely to be drafted than white men, further 
devastating African American families when thousands of 
African American men died in the war.'*® 


Although the Moynihan Report and its central conclusions 
were immediately controversial and contested, President 
Johnson adopted its language and central focus in decrying 
the “breakdown of the Negro family structure” as funda- 
mental to the challenges faced by African Americans.'*? 
Several high-profile scholars also used the conclusions 
of the Moynihan Report to argue against the very social 
welfare programs for which Moynihan had advocated to 
help African Americans out of poverty. These included 
Arthur Jensen and Charles Murray—best known for their 
deeply controversial book “The Bell Curve”—who argued 


that the wealth gap between African American and white 
Americans existed because white Americans were more 
intelligent, a position Moynihan explicitly rejected.’ 


Later scholars argued the Moynihan Report provid- 
ed grounds for politicians to blame African American 
single-parent families for their poverty and to deny assis- 
tance to African Americans in need.’ Scholars have noted 
that Ronald Reagan, as California governor, “exploited” 
the perception of the single African American mother 
popularized by the Moynihan report when he coined the 
term “welfare queen” as part of his larger campaign for 
limited government.’ Historians have argued that the 
Moynihan Report, despite arguing for greater interven- 
tions to combat African American poverty, nevertheless 
influenced the political movement within the federal gov- 
ernment in the 1990s to cut welfare programs and impose 
punitive “welfare to work” training or employment re- 
quirements on recipients of cash assistance.'” 


V. The Welfare System: Assistance to Families 


Despite the consistent arguments of politicians in the 
1980s and 1990s stereotyping African Americans as un- 
fairly taking advantage of government welfare policies, 
the American welfare system throughout history has ac- 
tually discriminated against African American women 
and families, both explicitly and implicitly. 


1900 to 1935: State “Mothers’ Pensions” 
States across America developed centralized welfare 
systems in the early 1900s to provide economic aid to 
low-income single mothers taking care of their chil- 
dren.’ States made support payments every month to 
ensure a basic standard of living to care for both mother 
and child.!*° By 1930, all but two of the 48 existing states 
had created these “mothers’ pensions.”!° 


Throughout the era of mothers’ pensions, Southern states 
consistently avoided giving aid to single African American 
mothers.’ These policies discriminated against African 
American mothers, despite their greater economic need 
on average.'* This approach was in line with southern state 
officials’ administration of federal public works programs; 
such officials generally argued that African Americans 
should not need or be given relief so long as menial jobs 
were available to them.'*? Research has shown that be- 
tween 1910 and 1920, the states in the South that enacted 
no “mothers’ pensions” were those with greatest percent- 
age of African American single mothers.” Similarly, states 
that had higher African American single motherhood rates 


were slower to enact such pensions and/or less generous 
with them when they were enacted.” 


Both Northern and Southern states also implemented 
standards that disproportionally disqualified African 
American women, such as barring unmarried mothers 
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from receiving benefits.” Many states across the nation 
only gave mothers’ pensions to widows, thereby exclud- 
ing unmarried mothers who were more often African 
American women.” Even nominally race-neutral pro- 
grams were often racist in their administration, since 
discretion in administering these programs was often left 
to “line officials judges as well as county agencies)” who 
made decisions “to separate the worthy mothers from the 
unworthy” and about whether to provide benefits at all.” 


Awelfare field supervisor in the 1930s explained that the 
withholding of welfare payments from African American 
mothers was to prevent them from staying at home car- 
ing for their children and to instead force them into the 
work place.®° This reflected the attitude of the white 
community that African American women should be 
forced to continue engaging in seasonal labor jobs or 
domestic service rather than receive any aid.*® 


MOTHERS’ PENSIONS RECIPIENTS 1931 BY RACE 
A FORM OF GOVERNMENT AID TO NEEDY FAMILIES 
Percent receiving funds 


96% White 


| 3% African American 


A survey of all mothers’ pensions across states in 1931 
found that 96 percent of recipients were white; only 
three percent went to African American mothers.”” 
All the states of the Deep South—Arkansas, Florida, 
Louisiana, Mississippi, North Carolina, Tennessee, 
and Texas—created “mothers’ pension” programs, but 
provided almost no assistance to African American sin- 
gle mothers. Across these seven states in 1931, only 39 
African American families received mothers’ pensions, 
compared to 2,957 white families.” 


1935 to The Present: Federal Aid to 
Dependent Children and Modern Welfare 
In 1935, the federal government passed the Social 
Security Act, which created a federal program similar to 
the state mothers’ pensions known as “Aid to Dependent 
Children,” later renamed “Aid to Families with Dependent 
Children.””° In the 1950s, the federal government estab- 
lished payment programs to help poor Americans, but 
these programs were administered by state government 
agents who often denied welfare benefits to African 
American families by claiming that their homes were 
immoral, typically because children were born out of wed- 
lock.”’° For example, in 1960 the Louisiana government 


312 


removed 23,000 children from its state welfare rolls solely 
because their parents were not married, which was more 
likely to be the case among African American families.”" 


In response, the federal government prohibited states 
from denying welfare benefits solely because a child 
was born to unmarried parents, and required them 
to decide on a case-by-case basis whether a family was 
“unsuitable” for welfare and to provide service inter- 
ventions to such families.” Although the intent of this 
rule, which became known as “Flemming Rule,” was to 
prohibit states from excluding families from welfare 
assistance by applying broad (and often arbitrary) rules 
to all recipients, the effect was to push more African 
American children into foster care.*” State welfare offi- 
cials investigated African American families to consider 
whether to remove their children, often simply because 
the family was poor.* Again, scholars have noted that 
these policies were in many ways a modern day continu- 
ation of the apprenticeship process of removing African 
American children from their low-income families.*” 


For example, in 1960 in Florida, the largely white state 
welfare worker staff investigated and challenged the “suit- 
ability” of approximately 13,000 families already receiving 
welfare assistance.”° Of these 13,000 families, only nine 
percent were white, even though welfare recipients as a 
whole were 39 percent white.”” The State of Florida forced 
these 13,000 families to choose between their children or 
their welfare benefits.”"* Based on the racist beliefs that 
African American women had little maternal connection to 
their children, state workers expressed surprise that only 
168 families agreed to place their children in state care.””” 


In modern times, the welfare system of cash assistance 
has remained biased against African Americans. In 1996, 
as part of a public movement against so-called “welfare 
moms,” Congress passed the Personal Responsibility and 
Work Opportunity Reconciliation Act, which created 
the Temporary Assistance to Needy Families program, a 
system of federal funds sent to the states.*”° This system 
awards fixed dollar amounts to each state, but allows them 
to spend that money how they see fit to achieve federal 
goals.””! Those goals include, but are not limited to, pro- 
viding cash assistance to needy families and ending the 
dependence of needy parents on government benefits.”” 


This system has allowed states to craft policies that deter- 
mine who is eligible for assistance, and these state policies 
tend to disqualify African American families from receiv- 
ing cash assistance at a higher rate than other racial and 
ethnic groups.” For example, seven states have policies 
that completely ban individuals with any drug-related con- 
victions from eligibility for cash assistance.” As discussed 
in Chapter 11, An Unjust Legal System, African American 
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individuals are much more likely than white individuals to 
be convicted of drug offenses due to discrimination in the 
criminal justice system.*” Therefore, these restrictions are 
more likely to burden poor African Americans.” Similarly, 
11 states still maintain “family cap” policies that originated 
in “welfare mom” stereotypes, which deny benefit increas- 
es when welfare recipients have another child, and which 
have disproportionate impacts on African American fam- 
ilies that tend to be larger than white families.””’ 


One other notable change has emerged in very recent 
times. Because the law gives states the power to spend 


percent of federal money was spent on welfare benefits 
nationwide, whereas in 2019 states spent only 21 percent 
of their federal money on such benefits.*”? Again, African 
Americans are more likely to suffer from this change, 
as states with larger percentages of African American 
residents have tended to spend the least percentage of 
their federal funds on welfare benefits.”*° 


California 

Historically, California provided “mother’s pensions” 
solely to widows, and was thus more likely to give these 
benefits to white single mothers be- 
cause of the greater percentage of 
unwed African American mothers.”*! 


Both during and for many decades after the slavery era, Black 
children were systematically excluded from orphanages and 
other resources designed to care for poor children. Instead, 
some free Black children were placed in charitable housing for 
homeless or very low-income adults, where they faced abuse 
and were sometimes “indentured” into forced labor, effectively 
re-enslaving them. 


Moreover, the racist stereotype of 
“Welfare Queen” was arguably popu- 
larized by then-California Governor 
Ronald Reagan in 1976, who ran for 
President in part on a promise to cut 
welfare benefits, as he had done as 
Governor of California.” 


federal money on programs other than direct cash assis- 
tance, states are motivated to minimize cash assistance 
so they can spend more on other programs that might 
otherwise drain state coffers.”** Over the past 20 years 
there has been a dramatic reduction in the percentage 
of federal money spent on cash assistance. In 1997, 71 


Currently, California spends a greater 

percentage of its federal Temporary 

Assistance to Needy Families funds 
on basic assistance than most other states in the nation.”* 
However, that percentage has reduced from 51 percent 
in 2009 to 39 percent in 2020.”** Advocates and academ- 
ics note that these reductions disproportionately harm 
African American families.” 


VI. Foster Care Systems and Other Forms of Child Welfare 


Historically and through today, African American fami- 
lies have faced racism in the child welfare system. After 
the Civil War, government agencies excluded African 
American orphans from government care and have con- 
sistently been more likely to investigate African American 
families. As of 2019, African American children “ac- 
counted for roughly 14 percent of the child population 
[but] 23 percent of the foster care population.”**® 


The fact that child welfare agencies 
are more likely to investigate African 
American families is not because 
African American parents are more 
likely to mistreat their children, 
but rather due to many other fac- 
tors.237 An official study of the U.S. 
Department of Health and Human 
Services found in 1996 that the 


AFRICAN AMERICAN 
U.S. POPULATION 


disproportionality of African American children being 
taken from their parents and placed in foster care “does 
not derive from inherent differences in the rates at which 
they are abused or neglected,” but rather reflects the “dif- 
ferential attention” received by African American children 
“along the child welfare service pathway.””** Since then, 
some studies have found slightly higher rates of mistreat- 
ment within African American families, but scholars have 
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observed that these higher rates are due to the fact that 
African American families are more likely to be poor, and 
the stresses of poverty correlate with child mistreatment.”° 


Foster Care and Adoption Throughout 
American History 

Both during and for many decades after the slavery era, 
Black children were systematically excluded from or- 
phanages and other resources designed to care for poor 
children.**° Instead, some free African American children 
were placed in charitable housing for unhoused or very 
low-income adults, where they faced abuse and were 
sometimes “indentured” into forced labor, effectively 
re-enslaving them.”' Non-governmental African American 
child welfare organizations were sometimes established to 
help some African American children rejected from pri- 
vate and public entities that only assisted white children.” 
For example, Pittsburgh’s Home for Colored Children was 
founded after a young Black girl, Nellie Grant, wandered 
the streets after being rejected from the city’s childcare in- 
stitutions because she was Black.”** 


Scholars have argued that more African American children 
end up in foster care because adoption services believed 
that African American children were “unadoptable” due to 
the preferences of the white families which they served to 
adopt white children.*“* After governmental child adoption 
services were Officially open to African American children, 
most were not still given the same opportunities as white 
families because adoption agencies catered to the pref- 


In 2008, compared to white children, similarly- 
situated African American children were 


to be removed 
from their homes 


11% 


MORE LIKELY 


of nonwhite children in child welfare caseloads almost 
doubled, increasing from 14 percent to 27 percent.” 


As the modern foster care system developed, various gov- 
ernmental policies have placed African American youth 
at greater risk of being taken from their families. As dis- 
cussed above, until the 1950s, poor African American 
families continued to be denied benefits available to oth- 
er poor Americans based on federal policies, and then 
were faced with potential removal of their children into 
foster care because of “unsuitable” home conditions.”° 


The criminalization of African Americans through the 
“War on Drugs” also contributed to increasing num- 
bers of Black children being removed from families and 
placed into the foster care system, as Black men in partic- 
ular were disproportionately arrested for minor crimes, 
breaking apart families and often leaving children in the 
care of extended relatives or strangers.”*' Child welfare 
agencies tasked with ensuring child safety also often pay 
particular attention to families experiencing homeless- 
ness and housing instability, which African Americans 
are more likely to experience.*”? 
Housing instability can also delay the 
return of a child who has been re- 


From 1945 to 1982, the percentage of nonwhite children in foster paved Lodhein fant Brom 1945 


to 1982, the percentage of nonwhite 
children in foster care rose from 17 
percent to 47 percent, with 80 per- 


care rose from 17 percent to 47 percent, with 80 percent of 
nonwhite children being Black. Scholars have found that racial 
discrimination exists at every stage of the child welfare process. 


erences of white families.*** Non-governmental agencies 
similarly excluded African American children by catering 
to the private adoption market, which was largely affluent 
and white.**° When these adoption institutions failed to 
place Black children with families, they blamed the chil- 
dren and stigmatized them as “unadoptable.””*” 


State government systems that take children from 
caregivers believed to be unfit and place them in other 
environments designed to ensure their safety developed 
after World War II.”*° From the start, state agencies re- 
moved African American children from their families and 
placed them into foster care far more often than white 
children. Between the years of 1945 and 1961, the number 
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cent of nonwhite children being 
African American.** 


Scholars have found that racial discrimination exists at 
every stage of the child welfare process. State agencies 
are more likely to be involved with African American 
families than with white families.*® African American 
parents are more likely to be investigated than other 
families, because neighbors, teachers, and bystanders 
are more likely to report African American families than 
white families, likely due to their own racial biases.”°° 


When equally poor African American and white families 
are compared, even where the families are considered 
to be at equal risk for future abuse, state agencies are 
more likely to remove African American than white 
children from their families.*’A 2008 study found that 
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African American children were 77 percent more likely 
than similarly-situated white children to be removed 
from their homes as opposed to receiving in-home 
services.*°* African American children placed in foster 
care spend more time there, and are less likely to reuni- 
fy with their families.”° All other factors being equal, 
African American parents are more likely than white 
parents to have their parental rights terminated.* 


In 2017, the New York Times published evidence of racist fos- 
ter care interventions in New York City in which African 
American mothers not only had their children taken 
away, but also faced unfair criminal consequences.” One 
African American woman, who remained anonymous in 
the article, called emergency services when she went into 
premature labor, but then realized her boyfriend could 
not be reached unless she walked to his location.**? She 
left her six-year-old-daughter alone at her apartment and 
walked to get her boyfriend, returning 40 minutes later to 
find emergency services and police.” Immediately after 
giving birth, she was handcuffed and placed under arrest 
for child endangerment, and both of her children—in- 
cluding her newborn baby—were placed in foster care.*** 
Scholars argue that the refusal of some academics to 
consider the narrative experiences of African American 
parents facing foster care interventions such as these 
echo the arguments of the Moynihan Report.”® 


Consequences of Foster Care Disparities 

As a group, children in the foster care system are often 
subjected to harms as a result of the experience. These 
children are more likely to be African American.*® For 
example, Brittany Clark spent 12 years in state care.”° 
At age seven, she was placed as the only girl in a long- 
term home, during which she experienced physical and 
sexual abuse.** After five years, Clark was relocated and 
spent the remainder of her time in foster care moving 
from home to home, encountering individuals who 
cared more about receiving foster care payments than 
caring for her.*** This instability, lack of control over 
circumstances, and repeated loss of connection harms 
foster children in compounding and lasting ways.’” 


Foster children as a group—in which African American 
children are greatly overrepresented—demonstrate var- 
ious long term negative outcomes when compared to 
children not involved in the foster care system. Compared 
to youth nationally, children who age out of foster care are 
less likely to be employed or employed regularly, and earn 
far less, than young adults who were not in the foster care 
system.*” By age 26, only three to four percent of young 
adults who aged out of foster care earn a college degree.”” 
One in five of these youth will experience homelessness 
after turning 18.*” Only half will obtain any employment 
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by 24.°% Over 70 percent of female foster youth will be- 
come pregnant by 21, and one in four former foster youth 
will experience Post-Traumatic Stress Disorder.”” 


Children in foster care are also far more likely to be in- 
volved with the criminal justice system. Some children 
taken from their families are placed in correctional fa- 
cilities, and within this group, African American children 
were placed in various penal facilities at rates much higher 
than white children.” Approximately 25 percent of chil- 
dren in foster care will become involved with the criminal 
justice system within two years of leaving foster care, and 
over half of youth currently in foster care experience an 
arrest, conviction, or stay at a correctional facility by the 
age of 17.2” For children who have been moved through 
multiple foster care placements, the risk is even higher, 
with one study indicating that over 90 percent of foster 
youth who move five or more times will end up in the 
juvenile justice system.” Foster youth, particularly girls, 
are targeted by sex traffickers, and the criminalization of 
sex work can funnel these victims of modern-day slavery 
into the criminal justice system.”” 


As a result of these severe disadvantages faced by fos- 
ter youth, some modern scholars have advocated for 
the abolition of the modern “Child Protective Services” 
agency, arguing that it is inherently racist and should be 
replaced with a child protection model that implements 
policies and procedures designed from the ground-up 
to exclude racist presumptions.”®° 


California 

California’s Child Welfare system historically exhibited, 
and continues to exhibit, the same disparities between 
African American and white families that are discussed 


Compared to white children in 
California, African American children are 


to experience a Child 
Protective Services Event 


2x 


MORE LIKELY 


above at the national level, generally in even more ex- 
treme forms. For example, African American children 
in California make up approximately 22 percent of the 
foster population, while only six percent of the general 
child population.**' Nationally, these percentages are 
24 percent and 15 percent, meaning that, in California, 
African American children are more than twice as 
overrepresented in foster care when compared to the 
national average.**” 
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A 2015 study ranked California among the five worst 
states in foster care racial disparities.7°? Some counties 
in California—both urban and rural—have much higher 
disparities compared to the statewide average. In San 
Francisco County, which is largely urban and has nearly 
900,000 residents, the percentage of African American 
children in foster care in 2018 was over 25 times the rate 


Compared to white children in 
California, African American children are 
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to spend time in foster care or experience 
a termination in parental rights 


of white children.”* In Yolo County, which is largely rural 
and has approximately 200,000 residents, the percent- 
age of African American children in foster care in 2018 
was over 8 times the rate of white children.** In 2014, Los 
Angeles County’s Commission on Child Protection issued 
a detailed report noting widespread failures and short- 
comings across the county’s child welfare system—failures 
that fall disproportionately on the overrepresented 
African American population within that system.”*° 


Similar to national statistics, a 2003 study showed that, even 
when normalizing for other relevant factors like poverty, 
Black children in California are more likely to be removed 
from their caretakers and placed in foster care than white 
children.?*’ African American children in California are ap- 
proximately twice as likely as white children to experience 


VII. Criminalization of 
African American Youth 


Black youth are more likely to be exposed to the criminal 
legal system as a result of racism and over-policing.*” In 
recent years, these disparities have often gotten worse.?” 
In 2018, while African American youth made up 16 per- 
cent of the youth population, the rate of arrest of African 
American youth was 2.6 times that of white youth, and 
African American youth accounted for 50 percent of all 
youth arrests for violent crimes.?% 


Once charged with a crime, African American youth are 
at risk of harsher prosecution, detention, and punish- 
ment.’ African American youth are transferred to adult 
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a Child Protective Services investigation, and approximate- 
ly three times as likely to spend some time in foster care or 
experience a termination in parental rights.”** 


California youth who enter foster care also consistently 
exhibit various achievement gaps compared to children 
not involved with foster care, further worsening dispar- 
ities for African Americans. By age 24, California foster 
youth who age out of foster care earn less than half what an 
average 24-year-old earns nationally.”*° Only 53 percent of 
foster youth in California graduate high school on time, 
compared with 83 percent of all youth in California.” 


California has made some recent attempts to address 
these dramatic disparities between foster youth and 
those not in the foster system, though little has been 
done to specifically target the racial disparities discussed 
above. In September 2021, California Assembly Bill 12 
was passed into law, enabling foster youth to remain 
in care through age 21 as a tool to help increase foster 
youth college attendance rates and address some of the 
negative consequences of youth aging out of care at 18 
with no sources of support.**! In July 2021, California 
lawmakers approved the first ever state-funded plan to 
guarantee monthly cash payments to youth leaving the 
foster system.*” All University of California, California 
State University, and California Community College 
campuses now have foster youth programs designed to 
provide help and support to former foster youth on their 
campuses.*” Explicitly addressing the racial disparity in 
Los Angeles County’s foster care system, the Los Angeles 
County Board of Supervisors created an “office of equity” 
within the agency administering the foster care system.” 
It was created, however, with “no proposed budget or 
more specific mandates on the office in terms of actual 
services it will provide.”*” 


COURTESY OF CHARLOTTE BROOKS/LIBRARY OF CONGRESS 


Photograph shows children of William and Daisy Myers, the first black residents of Levittown, 
Pennsylvania riding bicycles on the sidewalk. (1957) 
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court at a much higher rate than white youth. In 2018, 
while African American youth only accounted for 35 per- 
cent of all cases, they made up more than 51 percent of 
transfers from the juvenile court system to adult court.*” 
African American girls are 3.5 times more likely to be in- 
carcerated than their white peers.*” African American 
girls also comprise 34 percent of girls in residential place- 
ments, but accounted for 15 percent of the female youth 
population.?” A 2016 study found that for youth serving 
life without parole sentences in the United States, twice 
as many individuals were African American as white. 


Law enforcement and other government agencies across 
America often treat African American youth as adults, 
or as less than human, in myriad ways. Research con- 
firms that law enforcement often overestimates the age 
of African American youth when they are suspected ofa 
felony based on contact with police.*™ One study found 
that Black boys are perceived as older than they are and 
less innocent than their white peers.*® 


School Policing 

In all 50 states, public schools, including elementary 
schools, employ student resource officers, which often do 
not go by the title of police.*°° Proponents of school polic- 
ing have long tied this practice to fears after deadly mass 
shootings in places like Columbine High School, while 
some scholars have argued its prevalence is linked to white 
fear of African American youth under the guise of protect- 
ing school children.*” In either case, over the past several 
decades the number of law enforcement officers on school 
campuses throughout the United States has skyrocketed. 


COURTESY OF NATIONAL YOUTH ADMINISTRATION/NATIONAL ARCHIVES 


a i ; t 3 \ 
A photograph taken by the Federal Security Agency. National Youth Administration. The original 
caption stated: “Oakland, California. High School Youth. Two Negro youngsters look over the 
shoulders of a couple of fortunate enough to own a model plane. The white boys can hope to 
become aviators” (1940) 


the Violent Crime Control and Law Enforcement Act in 
1994 to increase federal involvement in school policing 
and safety.*” The law provided massive federal aid for 
policing at the state and local level and in schools.*" 


In the 2015-16 school year, African American students were 
arrested at three times the rate of white students, while 
only comprising 15 percent of the population in schools.2" 
This disparity widens for African American girls, who make 
up 17 percent of the school population, but are arrested at 
3.3 times the rate of white girls.* This is at least partially 
explained by findings that Black girls are seen by authori- 
ties and teachers as “disobedient” or 
“disruptive” for similar but accepted 
behaviors from white children.*® 


In the 2015-16 school year, Black students were arrested at three 


Moreover, schools have historically 
disciplined clothing trends popu- 
lar among African American youth, 
including “sagging,” oversized, and 
baggy clothes.*” Police played a role 
in creating a narrative in schools that 


times the rate of white students, while only comprising 15 percent 
of the population in schools. This is at least partially explained by 
findings that Black girls are seen by authorities and teachers as 
“disobedient” or “disruptive” for similar but accepted behaviors 
from white children. 


In 1975, the number of U.S. schools with police pres- 
ence on campus was only one percent.?” By 2016, there 
were 27,000 school resource officers patrolling U.S. 
schools, up from about 9,400 in 1997.*°° This equated 
to sworn officers in approximately 36 percent of ele- 
mentary schools, 67.6 percent of middle schools, and 
72 percent of high schools in the 2017-18 school year.*"° 
This is at least partially due to a dramatic increase in 
federal funding for school police.*! Congress passed 
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sagging was a symbol of gang activi- 
ty, and school officials proceeded to 
ban sagging as a way to prevent gang 
violence, graffiti, and create “safe” environments for kids, 
thereby further targeting African American youth.*"* See 
Chapter 6, Separate and Unequal Education, for more 
information on the so-called “school to prison pipeline.” 


One in five students in the U.S. will develop mental health 
challenges that rise to the level of a diagnosis.*"° Yet, 
around the country, schools are more likely to employ 
law enforcement than mental health counselors, and 
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African American students are three times more likely 
than their white peers to have police in their school but 
no psychologist.*”° African American male youth with 
disabilities in the 2015-16 school year had an arrest rate 
of five times the rate of the whole population.*”" 


The Juvenile Justice System 

Outside of schools, African American youth face dispro- 
portionate harms through various aspects of the juvenile 
justice system. A 2021 study by researchers from the 
University of California, Berkeley, found that Black youth 
in the 10 to 14 age group are injured in police-related in- 
cidents at 5.3 times the rate for boys, and 6.7 times the 
rate for girls, compared to their white peers.*” The study 
suggested that especially among African American girls, 
this disparity could be due to how African American girls 
are “adultified” compared to white girls and perceived of 
as older.*”? Scholars have noted similar “adultification” of 
African American boys, who at 10 years old are perceived 
as less childlike, less innocent, and 
four and a half years older than their 
white counterparts.** Because of 
this perception of African American 
children as older and less innocent, 
they are seen as more responsible 
for their actions than white children 
who engage in the same behaviors. *”° 
Both Black boys and girls are also perceived as more 
dangerous than their white peers, though the magni- 
tude of the bias has been shown to be stronger for boys 
than girls.%° 


More broadly, as discussed in Chapter 11, An Unjust Legal 
System of this report, African American youth are more 
than four times as likely to be detained or committed 
in juvenile facilities as their white peers.*”? Youth who 
are stopped more frequently by police are more likely 
to report feelings such as anger, fear, and stigma, and 
shame.*** More invasive stops led to increased feelings of 
emotional distress and trauma, including posttraumat- 
ic stress after the stop.*® Stress among youth involved 
in police stops is not contingent on whether they were 
engaging in any misconduct.*”° 


The “War on Drugs” in the 1980s and 90s had an out- 
sized impact on African American youth. White youth 
use drugs at the same or higher rate as African American 
youth, but African American youth are disproportion- 
ately prosecuted though drug cases in juvenile courts.*”’ 
Again, this was largely enabled by the federal govern- 
ment. In 1990, Congress passed legislation authorizing 
Department of Defense resources to be used to combat 
drug activity by state and local agencies, including public 
schools. *°? In 2014, schools in states such as California, 
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Florida, and Texas reported receiving military-grade 
equipment through the department’s program.*%? 


African American youth facing mental health prob- 
lems or crises are also funneled into the juvenile justice 
system in ways white children facing similar issues 
are not.*** Even when African American youth receive 
mental health treatment instead of or in addition to in- 
carceration, they are more likely to be inappropriately 
diagnosed and medicated than their white peers.*”° 


Once in the juvenile justice system, outreach to families 
is inadequate.** Police and facility outreach to parents is 
usually limited to notice that their child has an upcoming 
court appearance, without more information such as why 
an arrest was made or the circumstances of their child’s 
confinement.*” The bail system for youth in the criminal 
legal system is also deeply flawed. Courts rarely consider 
what a family can actually afford when setting bail, and 
bail is regularly set between $100 to $500 for children.** 


White youth use drugs at the same or higher rate as Black youth, 
but Black youth are more likely to be prosecuted. 


California 

The issues discussed above apply to California’s histo- 
ry and present treatment of African American youth, 
although there has been some modern pushback to 
these approaches. 


Recent California Attorney General investigations 
and settlements with California school districts, e.g., 
the Barstow Unified School District, the Oroville City 
Elementary School District, and the Oroville Union High 
School District are all representative of continued tar- 
geting of African American youth.*? Investigations at 
these districts showed that African American students 
were more likely to be punished and/or suspended, and 
were subjected to greater punishments, than similar- 
ly-situated peers of other races.**° 


Other districts have taken proactive steps to change out- 
dated approaches. For example, the Oakland school board 
voted to remove security officers from schools in June 
2020.*"' Before this vote, school officer practices were gov- 
erned by a policy and procedure manual that described 
them as having a “calming presence” in the school.**” 
The manual also included authorization for officers to 
restrain students, search students and their property, 
and even detain individuals if they had reason to believe 
a crime had been committed.** All of these powers, 
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and the school police enforcing them, have dispropor- 
tionate harmful impacts on African American students. 
California-specific research has determined that schools 
with larger police presences lead to decreased instruction 
for African American students, likely 
because police discipline and moni- 
toring contributes to a climate that is 
incompatible with learning.*“* 


at greater rates, very little academic or practical attention has 


Nevertheless, California still allows 
law enforcement discretion to add 
youth over the age of 12 to a gang da- 
tabase as long as two of the following 
factors—under certain limitations and 
requirements—are found: admission 
of gang activity, identification of a gang tattoo, frequent iden- 
tification in a “gang area,” any known association with gang 
members, clothing associated with a gang, arrest for typical 
gang activity, or display of gang signals.**° In California, pub- 
lic defenders and youth advocates estimate that police have 
tracked children as young as 10 for suspected gang activity.* 


In one high-profile incident related to the polic- 
ing of African American children, in May 2019, 
police in Sacramento chased down an African 
American 12-year-old child who they claimed was 


Although African Americans experience intimate partner violence 


been paid towards specific interventions or assistance models 
that are explicitly catered to Black victims. 


asking people to buy goods he was selling, and force- 
fully detained him while he was calling for his mom.*” 
One police officer covered his face with a mesh sack and 
forced him on the ground with a knee on his back while 
an officer put a knee on his thigh.*** 


VIII. Domestic Violence in African American Families 


Domestic violence, also termed intimate partner vio- 
lence, is a significant problem within African American 
families and communities across the country, and that 
problem is linked to many of the issues already discussed 
in this chapter. 


Elevated Rates of Domestic Violence 

African American women experience intimate partner vi- 
olence at greater rates, and in more traumatic ways, than 
other women on average.*“’ The U.S. Department of Justice 
estimated that, in 2000, African American females experi- 
enced intimate partner violence at a rate 35 percent higher 
than that of white women.*°”° In 2007, data indicated that 
African American women victims of intimate partner vio- 
lence were twice as likely to be murdered by a spouse and 
four times as likely to be murdered by an unmarried partner 
when compared to white women.*"' Even among victims of 
intimate partner violence, African American women ex- 
perience more traumatic forms of violence on average as 
compared to white women.°*” Moreover, African American 
men also experience elevated rates of intimate partner vi- 
olence when compared to white men.*°? Similar patterns 
exist for African American LGBTQ+ victims of both gen- 
ders, who experience intimate partner violence at greater 
rates than white LGBTQ+ victims.** Despite these dispar- 
ities, very little academic or practical attention has been 
paid towards specific interventions or assistance models 
that are explicitly catered to African American victims.**° 
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Causal Factors 

The higher rates of domestic violence in African 
American families cannot be explained by a single cause. 
Some scholars have noted that, aside from greater rates 
of poverty, overcrowding, and other domestic violence 
risk factors experienced by African American fami- 
lies, African American men have experienced systemic 
racism throughout American history that, when com- 
pounded with traditional gender roles, may contribute 
to displaced anger, hatred, and frustration toward fam- 
ily members.**° Throughout American history, African 
American men have been subjected to racial discrimina- 
tion in employment (as further detailed in Chapter 10, 
Stolen Labor and Hindered Opportunity) while society 
simultaneously tells them that their role is to provide for 
their families.**” Scholars have argued that these pres- 
sures, which are impossible to reconcile, may lead to 
expressions of physical violence.*° 


Regardless of the causes of domestic violence, African 
American women are less likely to seek assistance from 
social services agencies because of distrust based on 
the racially discriminatory history described earlier in 
this chapter.*°° 


Evidence shows that this distrust is not misplaced. 
Government actors in social services agencies and 
the judicial system have unfairly disregarded African 
American victims as angry “welfare queens” who are 
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immune to violence, or violent themselves.*°° These 
perceptions are further cemented by media portrayals 
of African American women as aggressive or emascu- 
lating.** Similarly, African American women already 
involved with the justice system are less likely to seek 
help from police because they expect to be disbelieved, 
based on the extensive histories of racist government 
actions in supporting violence against African American 
women as detailed in Chapters 3, Racial Terror, 11, An 
Unjust Legal System and 12, Mental and Physical Harm 
and Neglect.**’ Black female victims of abuse are some- 
times reluctant to report abuse by Black men to the 
“white legal system” even when police intervention is ap- 
propriate, given their long exposure to inequities within 
that system for African Americans.*® As explained by 
Cecily Johnson, director of strategic initiatives at the 
Domestic Violence Network, I have been told personal- 
ly [by a survivor] they can’t get help because they don’t 
want their partner to become a statistic .... There’s a 
genuine and legitimate fear that if they call the police, 
their partner could be killed or they, as the survivor, 
could be killed.** 


Black transgender women are similarly hesitant to re- 
port abuse to the police because they fear being falsely 
or illegitimately arrested, are particularly likely to be 


High-profile instances of violence against transgender 
women, especially when transgender women defend 
themselves, legitimize these fears.*° 


A lack of understanding of the real and well-founded 
concerns of Black victims of domestic violence, and the 
distrust of Black victims of police and social services, has 
consistently been a major challenge among those tasked 
with helping victims of intimate partner violence, both 
within California and nationally. 


California 
The patterns discussed above exist in California as well 
as nationally. California has the largest number of do- 
mestic violence survivors in the country, and African 
American women in California are approximately 25 
percent more likely than women generally to experi- 
ence such violence during their lifetimes.*°*? Moreover, 
a report from Blue Shield of California concluded that 
“Black women in particular ... experience a significant 
resource gap after instances of intimate partner vio- 
lence.”*”° These disparities have likely been exacerbated 
by the COVID-19 epidemic, with significant majorities 
of Black Californians surveyed saying that they believe 
the epidemic and its stay-at-home orders both made 
domestic violence more likely to 
occur and made it harder for vic- 
tims of such violence to reach out 


A lack of understanding of the real and well-founded concerns 
of Black victims of domestic violence, and the distrust of Black 
victims of police and social services, has consistently been a 
major challenge among those tasked with helping victims of 
intimate partner violence, both within California and nationally. 


for help.*” 


Qualitative studies within California 
have also confirmed that African 
American Californians perceive 
poverty, prior trauma, and system- 


physically or sexually assaulted in prison,*® and because 
they are more than three times as likely to experience 
police violence compared to non-transgender people.* 


IX. Conclusion 


The destruction, commodification, and exploitation of 
the African American family has occurred throughout 
American history, and enriched both private and gov- 
ernment actors for generations of white Americans. 


The racist and sexist stereotypes created during en- 
slavement to sustain the cotton economy and enrich the 
entire nation are woven throughout American laws, pol- 
icies, and government agencies. These racist beliefs tore 
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ic racism as root causes of domestic 

violence in African American fam- 

ilies.°” African American female 
victims in California are also less likely to seek police 
assistance because they fear police will falsely believe 
them to be aggressors and arrest them as well.?” 


apart African American families on the auction block 
during enslavement, justified re-enslaving children 
through the apprenticeship system, and underlie the 
continued removal of African American children from 
their parents in the foster care system. This reality has 
rarely been recognized, let alone remedied. To the con- 
trary, in the past half-century government actors have 
blamed African Americans for the harms that have re- 
sulted from racist government actions. 
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I. Introduction 


At its inception, the United States created a series of laws 
and policies that denied African Americans the ability 
to create and own art and engage in sports and leisure 
activities.' During the period of enslavement, state gov- 
ernments controlled and dictated the forms and content 
of African American artistic and cultural production.’ 
Following the end of the enslavement period, govern- 
ments and politicians embraced minstrelsy, which was 
the popular racist and stereotypical depiction of African 
Americans through song, dance, and film.* Government 
support of minstrelsy, which was enormously profitable, 
encouraged white Americans to laugh at, disregard, 
and reimagine the enslavement of African Americans 
as harmless and entertaining.* 


Federal and state governments failed to protect African 
American artists, culture-makers, and media-makers 
from discrimination and simultaneously promoted 
discriminatory narratives. State governments forced 
African American artists to perform in segregated ven- 
ues.° The federal government actively discriminated 
against African Americans during wars, and projected 
a false image of respect for African American soldiers 
in propaganda.® Federal and state governments al- 
lowed white Americans to steal African American art 
and culture with impunity—depriving African American 
creators of valuable copyright and patent protections.’ 
State governments encouraged segregation and dis- 
crimination against African American athletes.® State 
governments denied African American entrepreneurs 
and culture-makers access to leisure sites, business 
licenses, and funding for leisure activities.° State gov- 
ernments memorialized the Confederacy as just and 
heroic through monument building, while suppressing 
the nation’s actual history.'° States censored cinemat- 
ic depictions of discrimination against and integration 
of African American people into white society." Today, 
African American artists, culture-makers, presenters, 
and entrepreneurs must contend with the legacy of 
enslavement and racial discrimination as they attempt 
to pursue creative endeavors that empower and uplift 
African American communities. 


Section III describes discrimination against African 
American artists. Section IV discusses the anti-Black 


People picketing under the marquee of the Republic Movie Theatre against race discrimination featured in the movie, The Birth of a Nation. (1947) 
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narratives in American culture. Sections V and VI discuss 
government censorship and deprivation of intellectual 
property. Sections VI and VIII discuss discrimination 


against African American athletes and restraints on rec- 
reation by African Americans. 


II. Discrimination Against African American 


Artists and Culture 


African American artists have faced intense discrimina- 
tion and restriction in the United States since the era of 
slavery. During the period of enslavement, enslaved peo- 
ple faced legal restrictions from many state governments 
while creating arts, crafts, and engaging in education.” 
Many enslaved people were highly talented craftspeople 
and artists, including seamstresses and tailors, black- 
smiths, woodcutters, and musicians of all types.’ They 
fabricated architectural materials, furnishings, musical 
instruments, such as banjos, and handicrafts, like baskets 
and rugs."* Free African American artists did engage in 
self-expression during the period of enslavement, how- 
ever they had to rely on outside resources or wealthy 
white patrons to support their careers.” 


which were segregated due to racism in the music in- 
dustry.*? They were prohibited from employment in city 
symphonies, radio stations, and clubs outside of segregated 
African American neighborhoods—due to racist employers, 
unions, and police enforcement of segregation.** Concert 
venues were often segregated due to racist customs.” 


African American musicians were subject to arbitrary, 
racist rules.”° They could not make eye contact with white 
Americans who were usually standing right in front of 
the stage, while African Americans were confined to bal- 
conies.” African American musicians also could not stay 
at many hotels, were banned from restaurants, and were 
often served rotten food at others.”* Such customs were 

enforced by state and local police.” 

African American artists who chal- 

lenged segregation were met with 


Many enslaved people were highly talented craftspeople violence—for example, a musician 


in Georgia was brutally beaten for 
refusing to say “sir” in response to 


and artists, including seamstresses and tailors, blacksmiths, 
woodcutters, and musicians of all types. 


Many white enslavers were suspicious of the subversive 
potential of African American art.’® After 1730, South 
Carolina outlawed dancing, drumming, and playing loud 
instruments by enslaved people for fear that it would incite 
rebellions—other states enacted similar laws.'’ Concerned 
that literate enslaved people would incite insurrections, 
some southern enslavers banned enslaved people from 
learning to read or write.'* Enslaved people who were not 
allowed to read or write, instead, developed traditions 
of song and dance to pass along subversive messages and 
resist slavery—and to share routes for escape.’? Enslaved 
people created music during the period of enslavement, 
but they could not capitalize on their creative efforts the 
way that white people could.*° Yet, through work songs, 
call and response, cries, and hollering, enslaved people 
coordinated labor, communicated with one another, and 
commented on the oppression they suffered.” 


African American artists were subject to segregation by cus- 
tom and by law, enforced by state and local governments.” 
African American musicians were forced to join segregat- 
ed local chapters of professional musician associations, 
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a white man’s question at a concert 

in 1951.°° African American artists 

were driven from white towns in 
the south, barred from performing, and chased by white 
people brandishing guns.” An interracial all-woman jazz 
group performed at some integrated concerts, but were 
occasionally turned away and even jailed.** Consequently, 
governments failed to investigate or prosecute racist vio- 
lence against African American artists. 


African American sacred spirituals, hymns, gospel mu- 
sic, and freedom songs deeply influenced 20th-century 
American popular music.*? Many acclaimed and influen- 
tial American musical artists began their careers in African 
American church choirs.** African American churches 
birthed gospel music—sound rooted in spirituals sung 
during slavery, integrated with chanting, clapping, and 
group participation.* Gospel choirs began broadcasting 
on public radio stations and church memberships grew to 
thousands.*° Much of the music of the civil rights move- 
ment was inspired by gospel and congregational hymns.*’ 


Despite creating and innovating styles of music, such as 
blues, gospel, rhythm and blues, soul, jazz, rock and roll, 
and disco, African American musicians and artists suffered 
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from limited opportunities for financial success.** White 
artists appropriated and profited from African American 
music.** For example, under the 1909 copyright act, a re- 
cord could be covered only after obtaining a license from 
the original artist.*° However, many African American 
musicians’ contracts robbed them of these copyright 
protections.*! This led to a licens- 

ing regime that prevented African 


for his recordings that he had to work as a laborer selling 
sweet potatoes.*° This type of appropriation was so perva- 
sive that many Americans did not understand that these 
art forms were invented by African American artists.*” The 
federal government neglected to take action to protect 
African American artists from financial exploitation. 


American musicians from gaining 
financial success.* African American 
musicians recorded music on “race 
records,” which were played on 


Many white enslavers were suspicious of the subversive potential of 
Black art. After 1730, South Carolina outlawed dancing, drumming, 
and playing loud instruments by enslaved people for fear that it 


segregated radio stations and mar- 
keted only to African Americans.” 
During the 1920s and 1930s, African 
American musicians were subjected 
to contracts where the copyright for their work would be 
assigned to their employer, while being paid less than white 
musicians who had similar contracts.** For example, Elvis 
Presley imitated African American blues and R&B singers, 
and due to these exploitative contracts, the original song 
creators whose work he appropriated were not even paid 
for the use of their music.* One of Elvis' hit songs, “That's All 
Right Mama,” was originally written and recorded by Arthur 
Crudup, an African American man who was paid so little 
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Black fashion designer, Ann Lowe, adjusting the bodice of a gown she designed, worn by 
Alice Baker. (1962) 


would incite rebellions—other states enacted similar laws. 


African Americans have historically been discriminated 
against by governments and employers for their fashion, 
hair, and appearance through criminalization and fines.** 
The United States Army did not allow African Americans 
to wear their hair in locs (locks, dreads, or dreadlocks) 
until 2017.49 African American women in the army had 
been forced to straighten their hair with chemicals or hot 
irons, wear expensive and uncomfortable wigs, or cut 
their hair off to abide by the army’s hair regulations.” 
Many states passed laws that prohibited sagging clothes in 
public places, and instituted a significant fine or jail sen- 
tence if an individual was caught sagging pants.” Sagging 
originated from hip-hop culture, and sagging laws target 
African American boys and criminalize African American 
adolescent fashion, inviting police to intrude in African 
American life. In 2007, Shreveport, Louisiana passed a 
law banning sagging, resulting in African American men 
accounting for 96 percent of those arrested for sagging.** 
Schools have removed African American students for 
hairstyles that have violated their dress codes.™ An African 
American student at a Texas school was told that he could 
not attend his prom because his locs were too long.® The 
CROWN Act, which stands for Creating a Respectful and 
Open World for Natural Hair, would prohibit discrimi- 
nation based on hair texture or hairstyle.®° While this act 
has been introduced in Congress, as of March 2022, it has 
not been passed.” As of 2021, only 13 states have passed 
versions of the CROWN Act.*8 


Many African American fashion designers who were 
influential in American fashion history, whose clients 
included first ladies and government officials, suffered 
from racism that was supported by federal and state gov- 
ernments.*? Elizabeth Keckley was an African American 
woman and fashion designer who dressed the first lady, 
Mary Todd Lincoln.” Keckley was born an enslaved per- 
son and suffered violence and sexual assault from white 
enslavers.®' Keckley worked as a seamstress for several 
years, attempting to raise money to pay back the loans 
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she used to purchase her freedom.” She faced legal re- 
strictions in establishing her business—including the 
requirement that a white man vouch for her freedom. 
Ann Lowe was an African American woman and fashion 
designer, who designed the wedding dress Jacqueline 
Bouvier wore when she married Senator John. F. Kennedy 
along with many other gowns for an exclusive clientele. 
Lowe worked as a seamstress with her mother on a plan- 
tation in Alabama and later made dresses for wealthy 
white women in the South.® She could not get credit or 
rent a workspace in the business district in the South, and 
was forced to operate out of a segregated neighborhood. 
Ann Lowe did not receive recognition in the fashion in- 
dustry, despite her well-loved designs.” 


Rap music, one of the most culturally potent and commer- 
cially successful forms of African American expression in 
the latter half of the 20th century, has been criminalized by 
federal, state, and local governments. By the late 1980s, 
rappers were unable to book performances and were be- 
ing subjected to intrusive searches and surveillance.® Rap 
lyrics and videos have been used in criminal trials to asso- 
ciate Black artists with crimes and to prove the substance 
of threats or incitements to violence during trial and sen- 
tencing.’”” One scholar found hundreds of cases in which 
rap lyrics have been used as evidence in criminal prosecu- 
tions.” Writing rap lyrics and making rap music videos has 
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Hattie McDaniel with her Academy Award. At the awards ceremony she was forced to sit at a separate table because the hotel in which 


it was held did not allow Black people into the building. (1940) 


led to African American students being disciplined.” In Bell 
v. Itawamba County Sch. Bd. (2015), the U.S. Court of Appeals 
for the Fifth Circuit stated that a school could discipline a 


student for a rap music video he made off-campus, after 
learning that two white teachers allegedly sexually ha- 
rassed several African American students.” 


Law enforcement agencies and local governments have 
attempted to chill or criminalize the sale of rap albums 
based on their content, sometimes cancelling rap per- 
formances outright.“ For example, law enforcement 
agencies attempted to suppress the music of Compton rap 
group N.W.A.’s 1988 debut album, “Straight Outta Compton,” 
and particularly their song “Fuck Tha Police.”” In 1989, the 
Assistant Director of the Federal Bureau of Investigation 
Office of Public Affairs sent a letter to the distributor of 
the album, criticizing the group’s lyrics regarding law 
enforcement and making the record label “aware of the 
FBI’s position relative to this song and its message.”’° Law 
enforcement officials have attempted to prohibit record 
stores from selling rap aloums to minors.” During a 1989 
N.W.A. concert in Detroit, law enforcement in the crowd, 
which reportedly contained 200 police officers, rushed 
the stage and ended the concert early.” 


California 

In California, city governments decimated thriving 
African American neighborhoods with vibrant artis- 
tic communities.” California theaters denied entry to 
African American patrons.* In 1876, 
Charles Green, a African American 
man, was explicitly denied entry 
into the Maguire’s New Theater in 
San Francisco.* The theater owner 
was sued by the U.S. Attorney but a 
jury acquitted him after the judge 
excluded evidence.* Decades later, 
from the 1930s to 1960s, Black pro- 
jectionists and other movie house 
workers fought for employment 
and equal wages at movie houses— 
striking, negotiating, and picketing 
in the face of violent confrontations 
with local police.* In San Francisco, 
African American artists had limited 
opportunities due to segregation.** 
The bassist, Vernon Alley, described 
“the time in San Francisco when 
black bands couldn't play east of Van 
Ness Avenue, and that's true. I was a 
part of it.”*®° Alley stated that white 
musicians’ unions fought against 
African American musicians who 
attempted to play in downtown San 
Francisco.*° Many African American musicians struggled 
to make a living by playing behind curtains for tourists or 
out of sight at strip clubs.*’ Consequently, the state openly 
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allowed segregation and discrimination against African 
American musicians, workers, and artists. 


African American Californians continue to face dis- 
crimination in the television and film industries in 
California. In 1940, when Hattie McDaniel became the 
first African American actor to receive an Academy 


African Americans in Los Angeles were victims of the mob 
violence and criminalization by local police that preceded 
and followed the Zoot Suit Riots of Los Angeles.*? In June 
1943, the Zoot Suit Riots of Los Angeles stemmed from 
tensions between white servicemen at the new Naval 
Reserve Armory and local Mexican American youth.'”° 
Violence broke out as gangs of white sailors attacked 
brown and African American youth 
in zoot suits.!°?' On the worst day 
of the violence, white soldiers and 


In San Francisco, African American artists had _ limited 


civilians poured into Los Angeles 
and attacked the African American 
neighborhoods of Watts, as well as 
other neighborhoods around Los 


opportunities due to segregation. The bassist, Vernon Alley, 
described “the time in San Francisco when black bands couldn’t 
play east of Van Ness Avenue, and that’s true. | was a part of it.” 


Award, she was forced to sit at a separate table because 
the hotel in which the awards ceremony was held did 
not allow African American people into the building.** 
Today, research has shown that Hollywood studio ex- 
ecutives associate casting African American actors with 
financial risk.*? In a vicious cycle, Black-led projects are 
characterized as economically inviable; therefore, they 
are underfunded, despite earning higher returns.°° 
African American actors face a lack of opportunity and 
African American people are underrepresented in top 
management in the film and television industries, as 
well as in off-screen talent in Hollywood.” The state 
has failed, overall, to adequately engage in civil rights 
enforcement in the motion picture industry. 


For a brief period in the 1940s and 1950s, the Fillmore 
neighborhood in San Francisco was home to a vibrant 
African American community and referred to by locals as 
“the Harlem of the West.”* The Fillmore was home to a vi- 
brant African American jazz scene, social clubs, and was an 
important cultural hub.” In the 1950s and 1960s, the City of 
San Francisco tore down Black-owned jazz clubs and busi- 
nesses and built an expressway through the district in the 
name of “redevelopment.” (See Chapter 5 on housing.) 


In the 1930s and 1940s, the zoot suit, a particular style of 
suit with a long coat and loose pants, became an icon of 
resistance against assimilation for communities of col- 
or.® The increase in migration of Mexican Americans and 
African Americans to Los Angeles resulted in the growth 
of interracial communities of color, which were targeted 
by the Los Angeles Police Department.” To confront the 
dehumanizing social and economic conditions imposed 
by the wartime political economy, local officials, and the 
mainstream press, the zoot suit became a symbol of resis- 
tance for those who wore it.*” However, in the eyes of state 
officials and law enforcement, the zoot suit and those who 
wore it were labelled as criminal and hypersexual.” 
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Angeles.’ All 94 nonwhite civilians 
who were seriously injured were 
arrested by the Los Angeles Police 
Department, compared to only two of the 18 white ser- 
vicemen who participated.'? The police arrested and 
jailed Mexican American and African American victims of 
the mobs rather than the white sailors.'°* The Los Angeles 
Police Department engaged in preventative enforcement 
based on racial profiling, targeting African Americans 
among other communities in Los Angeles.’ Law enforce- 
ment efforts to publicize crackdowns on youth resulted in 
hundreds of arrests in the summer of 1942.'°° This show 
of force was designed to reassure white middle classes 
that wartime police forces could maintain law and order 
by rounding up innocent youth of color, many of whom 
were African American.'” 


Local governments in California have discriminated 
against, punished, and penalized African American 
students for their fashion, hairstyle, and appearance. 
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Watts, California- Armed with clubs, pipes and bottles, this self-appointed posse of uniformed men 
was all set to settle the Zoot Suit War when the Navy Shore Patrol stepped in and broke it up. All 94 
nonwhite civilians who were seriously injured were arrested by the Los Angeles Police Department, 
compared to only two of the 18 white servicemen who participated. (1943) 
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In March 2018, at Tenaya Middle School in Fresno, school 
officials pulled an African American student out of class 
for a haircut with shaved-in designs.'°* They cited a dress 
code policy and separated him from other students. !° 
They also prevented him from going to lunch and gave 
him extra work to complete." In 2015, an African 
American biracial student was not allowed to attend 
school in Clovis because his hair was too long, in vio- 
lation of the school dress code." The student was given 
a warning, a subsequent lunch detention, two hours of 
after school detention, a four-hour after school deten- 
tion, and three additional unofficial violations.!” 


Historically, state-funded California museums have 
excluded African American art from their institutions. 
In 2019, the Los Angeles Museum of Contemporary Art 
began an informal audit of its collection to increase the 
representation of African American Artists.!° In 2020, 
the museum announced a list of new acquisitions 
that included African American artists such as Lauren 


Halsey, LaToya Ruby Frazier, and Senga Nengudi.'* The 
University of California, Los Angeles’s Hammer Museum 
engaged in a similar audit. In July 2020, the longest ten- 
ured curator at the San Francisco Museum of Modern 
Art resigned after stating that he did not believe in dis- 
crimination." The resignation was related to a larger 
problem at the museum with respect to racial equal- 
ity."° The museum’s staff is only four percent African 
American and employees report that key leadership 
positions are dominated by white Americans." 


California has also criminalized African American 
rap artists. Los Angeles law enforcement leaders had 
been targeting rapper Nipsey Hussle’s businesses, be- 
fore and after his death in 2019—alleging gang activity 
and stopping hundreds of people in a predominantly 
African American neighborhood, while making very 
few arrests."® For over 20 years, California courts al- 
lowed rap lyrics to be used as evidence related to street 
gang activity." 


III. Anti-Black Narratives in Arts and Culture 


The federal government has produced and promot- 
ed anti-Black narratives through a series of racist and 
white supremacist cultural projects across time, be- 
ginning with minstrelsy. Minstrelsy was a performance 
of “Blackness” by white Americans in exaggerated cos- 
tumes and black make-up, known as blackface.'”° White 
Americans distorted the hair and facial features of 
African Americans and demeaned their language, ac- 
cents, mannerisms, and character.””! The first minstrel 
shows were performed in the 1830s in New York by white 
people with blackened faces and torn clothing.’” These 
performances depicted African Americans as lazy, igno- 
rant, superstitious, hypersexual, and criminal.!° 


the Civil War alongside racial hatred, and the legal seg- 
regation laws that proliferated across the country after 
the end of the war took their name from this primary 
character in minstrel shows.!° Minstrel performances 
eventually expanded beyond the stage and entered ra- 
dio and television airwaves, as well as movie theaters.!”’ 
The minstrel performance became a cross-generational 
racial parody and stereotype made for white amuse- 
ment.'* The performance of minstrelsy relied on racist 
stereotypes that dehumanized African Americans.!”? This 
dehumanizing allowed white Americans to secure their 
own positive identity.'° Minstrelsy repeated and en- 
trenched this dehumanization into national and local 

American culture.'*! Watching and 

engaging in demeaning depictions 

of African Americans, like blackface 


The minstrel performance became a cross-generational racial 
parody and stereotype made for white amusement. The 
performance of minstrelsy relied on racist stereotypes that 
dehumanized African Americans. This dehumanizing allowed 
white Americans to secure their own positive identity. 


performances, was even a common 
pastime for U.S. presidents.' 


The federal government endorsed 
dehumanizing narratives of African 
Americans as violent and propagated 


In 1830, Thomas Dartmouth Rice created the popular 
blackface character, “Jim Crow.”'* By 1845, the minstrel 
show led to the creation of a whole entertainment indus- 
try that thrived on prejudicial stereotypes against African 
Americans.'° Blackface minstrelsy grew after the end of 
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white supremacist narratives of the 
Ku Klux Klan as saviors of the nation 
through the medium of cinema. The 
Birth of a Nation, which bore its origin title The Clansman, 
for its first month of screenings, is an unapologetically 
racist 1915 silent film directed by DW. Griffith.'** The film, 
which premiered in Los Angeles at Clune’s Auditorium, 
takes place between the Civil War and Reconstruction.'* 
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Essentially a powerful propaganda tool, it glorifies the rise 
of the KKK, the white supremacist terrorist group, and 
depicts them as white saviors attempting to “restore or- 
der” to the nation.'° Woodrow Wilson had the film shown 
at the White House—a federal government endorsement 
of white supremacy and anti-Blackness.'° 


From the silent film era through the 1950s, the U.S. 
Department of Agriculture (USDA) was an important 
filmmaking agency in the federal 
government.’ The films produced 
by the USDA reinforced problemat- 


history.'* State and local governments have collaborat- 
ed with the United Daughters of the Confederacy, which 
seeks to memorialize and preserve Confederate culture 
for future generations,'° to memorialize the “Lost Cause” 
myth—that the rebels were patriots and not traitors to the 
nation.'** Organized and systematic efforts to manipu- 
late and distort the nation’s history—began immediately 
after the end of the Civil War.'*” These included erecting 
Confederate monuments, many of them placed on court- 


ic racial stereotypes against African 
American communities.’* USDA 
motion pictures supported sepa- 
rate-but-equal laws and customs.'? 


Government war propaganda during 


The Office of War Information, a government censorship agency, 
blocked racial depictions of discrimination against nonwhite 
people to show a falsely ideal racial democracy. The Office of War 
Information also approved blackface and jokes perpetuating and 
relying upon Black stereotypes. 


World War II employed the strategic 

use of motion pictures as war propa- 

ganda.'° This propaganda achieved 

two intertwined objectives, a false image of American de- 
mocracy and the reinforcement of racist stereotypes about 
African American people." The Office of War Information, 
a government censorship agency, blocked racial depictions 
of discrimination against nonwhite people to show a falsely 
ideal racial democracy.’ The Office of War Information 
also approved blackface and jokes perpetuating and relying 
upon Black stereotypes.'** 


Federal and state governments have constructed racist 
monuments on state property and altered school curricu- 
lum—glorifying slavery and white supremacy, perpetuating 
the “Lost Cause” myth, and erasing African American 


Little Richard protesting record companies over royalties. Little Richard sold the rights to the song “Tutti Fruity” for a reported $50, and 
received half a cent for each record sold. “I was a dumb black kid and my mama had 12 kids and my daddy was dead,” Little Richard 
reportedly said, “I wanted to help them, so | took whatever was offered.” (1984) 
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house grounds; naming schools, streets, and military bases 
after Confederate officers; and lobbying Congress for hol- 
idays.’** The construction of these monuments coincided 
with a historical period in which increased racial terror 
through lynching and violence against African American 
people was at an all-time high."° (See Chapter 3 on racial 
terror for more information.) Monument construction 
has coincided with moments in which African American 
communities seem to gain some political power or voice.” 
The Supreme Court ruling of Brown v. Board of Education, 
which declared segregation unconstitutional, and the civil 
rights movement triggered another wave of Confederate 
monuments across the country.’ 


Federal and state governments have 
enacted laws to protect Confederate 
monuments and other monuments 
to white supremacy.'” Alabama, 
Mississippi, North Carolina, South 
Carolina, Tennessee, and Virginia 
recently enacted these laws be- 
tween 2012 to 2017.'? In 2009, the 
U.S. Supreme Court also protected 
government monuments from free 
speech challenges in Pleasant Grove 
City v. Summum—a protection that in- 
cludes Confederate monuments.'* 


African Americans were denied access 
to the mainstream media for much 
of American history, due to segrega- 
tion and racism." Since the 2000s, 
many newspapers have apologized 
for blatantly racist news coverage 
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that they have engaged in for over a century-long period 
that encompasses the slavery era to today.'®° Consequently, 
African Americans formed their own media—the African 
American press. 


Freedom's Journal was one of the first of many subsequent 
African American newspapers and publications that 
would be formed throughout the United States.” These 
publications advocated for community cohesiveness, 
demonstrated racial pride, and challenged legislation.'® 
The staff members of small, struggling African American 
publications often risked their lives to refute white su- 
premacy in the news." Ida B. Wells was a journalist for 
the Memphis weekly known as The Free Speech.'®° She con- 
ducted investigations, finding that mobs regularly lynched 
innocent victims as part of a racial terror regime." This was 
work that should have been done by federal and state law 
enforcement agencies. She found that the African American 
men who were charged with raping white women were 
often involved in consensual relationships with them.'® 
After she published her findings in an editorial, a white 
mob destroyed The Free Speech, suffering no legal conse- 
quences.'® African American newspapers like The Baltimore 
Afro-American, The Chicago Defender, and The Pittsburgh Courier 
served as a corrective to the lies of the white press, and ad- 
vanced the early civil rights movement.’ 


African Americans were often invisible in white press 
and mainstream media, unless they were alleged to have 
committed crimes.'’® They were often denied courtesy 
titles such as Mrs. and Mr., which 
were given to white Americans.! 
When African Americans were 


African Americans and are written, conceived, and pro- 
duced by white Americans.'”? White Hollywood has been 
complicit in the racist practices that thwarted African 
American freedom struggles.’ The first African American 
sitcom originated from a radio program called Amos ‘n’ 
Andy, in the 1940s, in which two white men portrayed 
African American characters.’ According to testimo- 
ny by Dr. Darnell Hunt before the California Task Force 
to Study and Develop Reparation Proposals for African 
Americans, “[C]rime procedurals were found to routinely 
glamourize policing and to legitimize the criminal justice 
system, while downplaying the degree to which African 
Americans are racially profiled and victimized by both.” 
This finding is particularly alarming given what we know 
about the normalizing effects of media, about the poten- 
tial for media, in this case, to condition police officers, 
prosecutors, juries, judges, and/or vigilantes to perceive 
African American bodies as a threat, and police violence 
against them as justified.”!”° This is important because, 
as Erika Alexander stated in her testimony, “[s]tory is the 
conduit to our mind, but once the seed is planted, it is the 
quickest way to our heart.”!” 


The television industry was almost entirely white for 
many of its initial decades."* African American writers 
and actors in the 1970s faced exclusion at nearly every 
turn.'” Television executives held the racist presump- 
tion that white writers could write for any audience, but 
African American writers only could contribute to African 
American shows.'®° The African American screenwriters 


cast in television shows, they act- 
ed out narratives crafted by white 
Americans that pigeonholed them in 
roles as domestics, criminals, brutes, 
or lazy and deceitful.!*’ In 1945, John 
H. Johnson established Ebony mag- 
azine—one of the first magazines 
to be founded by and operated for 
African Americans.'®* Ebony high- 
lighted historical figures who had 
been left out of textbooks.’ The 
magazine also worked with corpo- 
rations who sought to advertise to 
African American communities.’” In 


Ida B. Wells was a journalist for the Memphis weekly known as 
The Free Speech. She conducted investigations, finding that 
mobs regularly lynched innocent victims as part of a racial terror 
regime. This was work that should have been done by federal and 
state law enforcement agencies. She found that the Black men 
who were charged with raping white women were often involved 
in consensual relationships with them. After she published her 
findings in an editorial, a white mob destroyed The Free Speech, 
suffering no legal consequences. 


1979, Robert Johnson (no relation to John H. Johnson), a 
cable industry lobbyist, started a television channel called 
Black Entertainment Television (BET).'” By the 1990s, he 
sold BET to Viacom for $2.3 billion, making him the first 
African American billionaire in U.S. history.!” 


American television has a sordid history of creating tele- 
vision shows and series that reinforce racism against 
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who are employed by mainstream television networks 
are often tasked with crafting stereotypical narratives of 
African American people and story lines that are accept- 
able to white producers, studio executives, and viewers.'*! 
In 2005, the gap in median annual salary between white 
and African American writers in the television indus- 
try was nearly $15,000.” According to a 2017 survey of 
the television industry, 91 percent of shows are led by 
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white creators and producers.'®*? Only 1.3 percent of U.S. 
full-power commercial TV stations were Black-owned in 
2019.'** African Americans are largely underrepresented 
in the entertainment industry.'*° While they com- 
prise 12.4% of the general population in 2020, African 
Americans only constituted 3.9% of major studio heads, 
6.8% of network CEOs.'*° They comprised 4.5% of broad- 
cast show creators, and 7.4 % of digital show creators for 
the 2019-2020 season.'*’ Federal and state governments 
have neglected to address the anti-Black discrimination 
in the entertainment industry. 


The buying practices of radio advertisers in the U.S. have 
been characterized by the Federal Communications 
Commission (FCC) as racially discriminatory—minority 
broadcasting stations earn 63 percent less than other 
stations with comparable market shares.'** Despite this, 
the FCC has failed to enact regulations to protect African 
American radio stations and media businesses.'*° Of the 
11,000 commercial radio stations across the country, 
fewer than 180 are owned by African Americans—about 
1.6 percent of the total.’ Carole Cutting is an African 
American radio station owner who started a jazz station 
in 1999 in Springfield, Massachusetts—where there were 
no Black-owned radio stations.'! She went through a 15- 
year legal battle to be able to finally get her broadcast 
license and is the only African American to own a com- 
mercial radio station, AM or FM, in New England.!*” 


In 2020, the National Association of Black-Owned 
Broadcasters called on Congress to pass a bill that would 
reinstate a tax incentive to encourage people to sell radio 
stations to members of minority communities and wom- 
en.'* The legislation would bring back a tax break enacted 
in 1978 to account for the history of racism in broadcast 
licensing.’ In the years it was in effect, minority owner- 
ship increased, however, in 1995, the tax incentive was 
overturned by Congress.’ African Americans have pro- 
posed that the FCC approve a new technology called radio 
geo-targeting—that would allow radio stations to provide 
geographic-specific traffic, weather, public interest in- 
formation, and advertising to their local communities.!°° 
Geo-targeting would allow African American radio sta- 
tions to better engage listeners, allow for more African 
American ownership, and more effectively reach African 
American communities.” As of September 2021, the pro- 
posal was pending FCC approval.'®* Consequently, the 
federal government has engaged in discriminatory reg- 
ulation of the media, which has harmed African American 
media professionals and business owners. 


African American women face excessive racism and dis- 
crimination on social media today. In 2018, Amnesty 
International and Element AI found that African 
American women on Twitter were 84 percent more likely 
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than white women to receive hateful tweets.!*° Despite 
this harassment, African American women online are 
innovators who contribute greatly to digital cultural spac- 
es.2°° African American activists say that their remarks on 
racism are disproportionately stifled on Facebook.” 


California 

In the 1850s, blackface minstrelsy dominated entertain- 
ment in San Francisco.” Minstrel songs were played 
during a banquet for the new University of California 
president in 1899.°°% 
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Cemetery workers cover a confederate monument at Santa Ana Cemetery after it was defaced 
with orange paint. The monument honored confederate soldiers who fought for the Confederate 
States of America during the Civil War. (2019) 


California has been home to racist monument and me- 
morial construction for centuries. The Native Sons of the 
Golden West is a California organization that has erected 
racist monuments throughout the state. It was formed 
on July 11, 1865 with the goal of honoring the Forty Niners, 
the first white people to settle in California and take ad- 
vantage of the gold rush and has erected monuments 
through the state.”” In the 1920s, the Native Sons of the 
Golden West Grand President wrote that “California 
was given by God to a white people, and with God’s 
strength we want to keep it as He gave it to us.”*°° The 
United Daughters of the Confederacy had 14 chapters 
across California?” and erected plaques, monuments, 
and other memorials dedicated to Confederate generals 
and soldiers across California, such as in Monterey and 
San Diego, throughout the 1940s and 1950.7°° 


California has erected a great number of Confederate 
monuments, including a dozen or more state markers 
and cemetery memorials.”°° Some of these monuments 
were erected by southern veterans of the Confederacy 
who moved to southern California after the Civil War 
and sought to memorialize their service through the cre- 
ation of monuments.”"° The Mendocino coastal town of 
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Fort Bragg is named after a Confederate army gener- 
al and enslaver, as of March 2021, the town has not yet 
changed its names despite numerous requests.” 


In the radio, film, and television industries, California 
has neglected to adequately address widespread dis- 
crimination. Out of the hundreds of radio stations in 


minimal mentorship or opportunities to enhance his 
skills. He left the paper the following year.”"® 


In contrast, California’s African American newspapers 
hired African American reporters and writers and invested 
in them. From 1850 to 1870, the earliest African American 
newspapers published in California included The Mirror 
of the Times, The Pacific Appeal, and 
The Elevator.7° These newspapers 
emphasized civil rights, communi- 


The Los Angeles Times apologized for being “an institution deeply 
rooted in white supremacy” for most of its history and admitted 
to a record that included indifference and “outright hostility” 
toward the city’s nonwhite population—acknowledging the 
underrepresentation of Black journalists in the newsroom. 


ty, and racial politics.””° Writers and 
editors were free to be activists and 
journalists.*” The California Eagle was 
founded in 1879 and helped ease 
African Americans’ transition to the 
west—providing them with housing 


California, only two are African American owned.?” The 
State of California has, overall, neglected to enforce the 
civil rights of African American people or address the 
widespread practice of anti-Black discrimination in 
Hollywood.?"? African Americans have been depicted in 
crude stereotypical film roles in Hollywood: as servants, 
rapists, and enslaved people—or they were barred from 
roles in films altogether.”" 


The Los Angeles Times apologized for being “an institution 
deeply rooted in white supremacy” for most of its history 
and admitted to a record that included indifference and 
“outright hostility” toward the city’s nonwhite popula- 
tion—acknowledging the underrepresentation of African 
American journalists in the newsroom.” For instance, 
the Times won a Pulitzer Prize for its coverage of the 
August 1965 civil unrest in Watts. While much of the Watts 
story’s content was reported by a 24-year-old African 
American advertising messenger, Robert Richardson, the 
reporters and editors of record were nearly all white.” 
Richardson covered the disturbances, driving to the scene 
and phoning in his reports.”"” He was designated a “re- 
porter trainee” after the uprisings but was only provided 


IV. Racist Censorship 


State censorship of depictions of African Americans in 
movies, art, and books was constitutional until 1952.7 
The institutions that regulated cinema, including the 
Production Code Administration, state censorship 
boards, and film studios themselves, produced a warped 
and racist view of African American life in cinema.””’ 
State government censorship was strongest from 1915 
to 1952.8 States with active censorship boards focused 
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and job information, and other in- 

formation essential to surviving in a 

new environment.” With Charlotta 
Spears Bass at the helm, over the years, the Eagle protested 
racism in the motion picture industry, in the military, and 
successfully waged battles against discriminatory hiring in 
Los Angeles—work that should have been done by the state 
government.” The state government has failed to prevent 
discrimination in mainstream media in California. 


California’s Social Media Transparency and Accountability 
Act of 2021, Assembly Bill 587, would require social me- 
dia platforms to publicly disclose their corporate policies 
regarding online hate, disinformation, extremism, ha- 
rassment, and foreign interference, as well as key metrics 
and data regarding the enforcement of those policies.” 
However, the bill only applies to social media companies that 
have at least $100 million in revenue—which would exclude 
many websites where racist commentary and discourse is 
highly prevalent, such as Parler.”*° As a result, California’s 
attempts to address white supremacy and racism targeted 
at African Americans online may still leave many vulnerable 
to abuse. In conclusion, the State of California has promot- 
ed blackface minstrelsy, funded confederate monuments, 
and neglected to enforce the civil rights of African American 
artists, culture makers, and media makers. 


on censoring miscegenation, the depiction of African 
American women’s sexuality, depictions of racial 
discrimination and lynching, and depictions of inte- 
gration.”*? States engaged in censorship to generate 
cultural narratives that upheld white supremacy, and 
rendered it invisible to the public—erasing depictions 
of Black power, humanity, and anti-Black state vio- 
lence.**° After the U.S. Supreme Court banned state 
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censorship in 1952, Hollywood began to casually de- 
pict violence against African Americans on screen.**! 
Scholars argue that the proliferation of these scenes 
has helped normalize anti-Black violence in society.”* 


States and local governments have engaged in racist cen- 
sorship of books written by African American authors, 
primarily in public schools and in prisons. Many public 
high schools across the nation have banned acclaimed nov- 
els written by African American authors.*** Toni Morrison's 
acclaimed novels have been banned for “depicting the inap- 
propriate topic of...racism,” and for being “filthy,” in 1998 in 
Florida, and 2007 in Kentucky. Texas law prohibits teach- 
ers from portraying slavery and racism as “anything other 
than deviations from, betrayals of, or failures to live up to 
the authentic founding principles of the United States,’—ex- 
plicitly prohibiting the New York Times's 1619 Project, which 
places African Americans and the consequences of slav- 
ery at the center of American history.”*° In 2021, in York, 
Pennsylvania, an all-white school board banned books relat- 
ed to racial justice, which mentioned key African American 
civil rights leaders, such as Rosa Parks and Dr. Martin Luther 
King, Jr.— stating that they “may lean more toward indoc- 
trination rather than age-appropriate academic content.”* 
After sustained protests from community members, stu- 
dents, and teachers, the school board reversed the ban.??” 


State officials across the country 
have banned books on the enslave- 
ment of African American people, 
civil rights, and novels by African 
American authors in prisons and 
carceral settings.*?* For example, 
as of 2021, Wisconsin bans Ralph 
Ginzburg’s 100 Years of Lynching, but 
allows incarcerated people to read 
Adolf Hitler’s Mein Kampf—presumably the first was 
banned for obscenity and yet the latter was deemed 
to be acceptable.”*? Florida banned the Equal Justice 
Initiative’s Lynching in America report—one of the 
most comprehensive reports available on the lynch- 
ing of African Americans—because it was supposedly a 


threat to prison security.”*° To maintain the lie of white 
cultural supremacy, state governments have therefore 
participated in censoring African American artistic 
work that was critical of American institutions, deemed 
subversive, or threatened white supremacy. 


California 

In the 1930s, African American activists protested 
pro-lynching films at movie theaters, fought against 
Hollywood’s depictions of African American people, and 
tried to use film to promote the fight for civil rights." Early 
films that depicted lynching scenes included Frisco Kid 
(1935), Barbary Coast (1935), Fury (1936), and They Won't Forget 
(1937).” These films made African Americans “nauseous” 
because they glorified and applauded lynching—even 
when the person being lynched was not Black.*** These 
films encouraged and justified lynching at a time when the 
lynching of African Americans was still highly prevalent.”* 


Many public schools and prisons in California have cen- 
sored the literature of African American authors. The 
Oakland Board of Education banned Alice Walker’s book 
The Color Purple in 1984, due to "troubling ideas about 
race relations, man's relationship to God, African his- 
tory, and human sexuality”—approving it only after 


The Oakland Board of Education banned Alice Walker’s book The 
Color Purple in 1984, due to “troubling ideas about race relations, 
man’s relationship to God, African history, and human sexuality”— 
approving it only after nine months of community advocacy. 


nine months of community advocacy.”*° At Irvington 
High School in Fremont, Richard Wright’s novel Native 
Son, was banned for being “unnecessarily violent” in 
1998.4 At the state level, the California Department of 
Corrections and Rehabilitation still maintains a list of 
banned books for its prisons.”*” 


V. Deprivation of African American Intellectual Property 


The federal government’s copyright laws routinely 
deprived African American artists of legal protection 
because this regime allowed art created by African 
American artists to be appropriated and stolen by 
white artists.*4° As a result of complex and convoluted 
requirements of the 1909 Copyright Act, artists unfa- 
miliar with legal requirements could easily find their 
works injected into the public domain.** This resulted 
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in the loss of economic rights and copyright protection— 
which resulted in generations of lost wealth for African 
Americans.”° Additionally, the federal and state govern- 
ments have not legally allowed descendants of enslaved 
people to own art made by their enslaved ancestors or 
photographs taken of their enslaved ancestors—depriv- 
ing them of rightful earnings.”°! 
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Only 5% of U.S. patents 


went to African American 
inventors from 1970 to 2006 


Even though Black people were leaders in invention, 
they could not access patent protections due to in- 
stitutional racism and state-sanctioned anti-Black 
discrimination and violence.” There are estimates 
that racial violence accounts for 1,100 missing patents 
won by African Americans.”°? Cyrus McCormick re- 
ceived a patent for the mechanical reaper, even though 
it was actually invented by Jo Anderson, a man who 
was enslaved by the McCormick family.*** Obtaining a 
patent was difficult and expensive, and some African 
American inventors could not afford a lawyer.” Some 
patent applications may have been rejected due to ra- 
cial discrimination.**° To avoid discrimination, some 
African Americans relied on white partners to apply 
for patents under the white person’s name.” One in- 
ventor, Henry Boyd, invented a new type of bed frame 
and partnered with a white man who applied for the 
patent in his name.*** 


Obtaining a patent was more difficult for African 
American artists and innovators because it often in- 
volved working with white lawyers who engaged in 
racist and unfair dealings—and the 
federal government took no action 
to ensure that African American 
innovators’ patents were proper- 
ly documented and preserved.”°° 
African American innovators 
faced additional professional and 
financial barriers, in addition to 
racism, that white innovators did 
not face.” In 1913, the U.S. Patent 
Office surveyed approximately 
8,000 registered patent attorneys 
and found 1,200 inventions attributed to people of 
African American ancestry.*" However, the Office was 
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only able to confirm 800 of them—a large undercount 
because attorneys reported failing to recall the names or 
inventions of some of their African American clients.” 
This failure to recall the names of African American 
inventors and their inventions resulted in African 
American inventors being cheated out of profits for 
their creative work.” 


Government-enforced racial segregation and disin- 
vestment in African American communities resulted 
in a dearth of resources that crippled African American 
invention.” These racist practices suppressed the abil- 
ity of African Americans to receive patents for their 
inventions.” Today, African American patentees are 
underrepresented in America.**° There are wide dis- 
parities between the number of U.S. patents issued 
to African American inventors and the total number 
of patents issued in general.”*” For example, one 2010 
study found that from 1970 to 2006, African American 
inventors received six patents per million people, com- 
pared to 235 patents per million for all U.S. inventors.” 
According to Professor Kevin J. Greene’s testimony 
before the California Task Force to Study and Develop 
Reparation Proposals for African Americans, American 
copyright law disadvantages African American creators 
because it enables appropriation and under-compensa- 
tion.**° There are significant disparities in how African 
American and white music performers have been 
compensated for copyright use.?” Professor Greene 
stated, “It’s not just some problem that happened 200 
years ago, it’s a problem that’s ongoing and happening 
today.”*” Throughout American history, the federal 
government historically deprived African American 
artists and innovators of intellectual property rights, 
copyright protections, and patent protections resulting 
in intellectual and cultural theft and exploitation. 


There are estimates that racial violence accounts for 1,100 missing 
patents that should have been given to African Americans. Cyrus 
McCormick received a patent for the mechanical reaper, even 
though it was actually invented by Jo Anderson, a man who was 
enslaved by the McCormick family. 
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VI. Discrimination Against African American Athletes 


Following the end of slavery, most African American 
athletes were forced to compete in segregated teams, 
sports, and organizations.”” Prior to World War II, some 
African Americans played sports at white universities— 
where they were picked for their talent, yet ridiculed 
and mistreated by white students.” Despite the inher- 
ent inequality of segregation, African American colleges 
and their football programs thrived in the mid-20th 
century.” Many Americans believed Historically Black 
Colleges and Universities were of lower quality than 
white higher education institutions, so athletic achieve- 
ment was a way to dispute this narrative.”” HBCUs had 
fewer material resources but produced high numbers of 
professional athletes—particularly in football.” 


The reintegration of sports was a long and slow pro- 
cess because white Americans who held positions of 
power were hesitant to break the tradition of segrega- 
tion.?” Most major college athletics programs did not 
allow African American players until 1947.°% The “gen- 
tlemen’s agreement” was a standard, unwritten rule 
that allowed coaches to bench African American athletes 
during intercollegiate contests with all-white colleges 
and universities.” In 1955, Georgia’s Governor asked 
the State Board of Regents to prohibit Georgia’s all-white 
football teams from playing against teams with African 
American players.**° 


During the 1960s, the government and the sports indus- 
try punished African American athletes who engaged 
in racial justice and political protests, or resisted ra- 
cial oppression.”*! Muhammad Ali, a African American 
Muslim boxing champion, was stripped of his world 
heavyweight title for refusing to be drafted into the 
U.S. armed forces.”*? When explaining why he would 
not join the army, he pointed out the irony of being 
drafted to fight on behalf a nation in which he was sub- 
jected to racial oppression.”*’ “My conscience won't let 
me go shoot my brother, or some darker people...for 
big powerful America,” he said.*** “They never called me 
nigger, they never lynched me, they didn’t put no dogs 
on me, they didn’t rob me of my nationality, rape and 
kill my mother and father... Shoot them for what?”?®® 
Ali was charged with a felony, fined, and banned from 
boxing.”** Later the Supreme Court would overturn his 
conviction. Justice John Harlan stated that the govern- 
ment had misinterpreted the doctrine of Black Muslims 
by not recognizing Ali as a conscientious objector.”*’ Ali 
experienced racial and religious discrimination by the 
government—which refused to recognize his religious 
beliefs and punished him for his resistance to racism. 
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African American Olympic athletes have faced racial 
discrimination in athletics.”** The Amateur Sports Act 
of 1978, gave the United States Olympic and Paralympic 
Committee, a private organization, exclusive jurisdiction 
over all matters related to the Olympics.**° The federal 
government has provided funding for the Olympics 
when they are held in the United States.*°° In 1968, 
African American Californian track athletes, Tommie 
Smith and John Carlos, protested the lack of African 
Americans on the United States Olympic Committee, as 
well as the stripping of Muhammad Ali’s heavyweight 
belt at the Olympics.” They raised their black gloved 
fists in a Black power salute during the National Anthem, 
while standing on the victory podiums of the Olympic 
Games.’ Subsequently, the International Olympic 
Committee kicked them out of the Olympic Village and 
banned protest during the Olympics.”°? When Smith 
and Carlos returned to America, their families re- 
ceived death threats.*** Today, many African American 
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Tommie Smith and John Carlos protested the lack of African Americans on the United States 
Olympic Committee, as well as the stripping of Muhammad Ali’s heavyweight belt at the Olympics. 
They raised their black gloved fists in a Black power salute during the National Anthem, while 
standing on the victory podiums of the Olympic Games. (1968) 
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Olympic athletes are discriminated against—from being 
suspended for legal marijuana use to being forbidden 
from wearing swimming caps designed for natural 
African American hair.*” Most Olympic athletes, many 
of whom are African Americans, live in poverty and 
receive little compensation for their hard work—while 
high-ranking Olympic committee executives and orga- 
nizers are compensated generously, due to the billions 
of dollars in profit from sponsorships, donations, and 
broadcasting rights.”°° 


Similarly, studies have shown that the National Collegiate 
Athletic Association (NCAA) has profited from the labor 
of poor African American students, many of whom live 
below the federal poverty line—and the United States 
Supreme Court has supported this through caselaw.°” 
The NCAA prohibits college athletes from being com- 
pensated for their labor.”°* Many public universities, 
which are government funded, generate millions of 
dollars in revenue due to football and basketball teams 
that are part of the NCAA.**° Black students constitute 
nearly 60 percent of the rosters of football and bas- 
ketball teams, and just 11 percent of the rosters of all 
other sports.*°° African American athletes who risk their 
health and safety to play these sports while in school 
do not receive any compensation.*” Much of the mon- 
ey generated by football and basketball athletes is spent 
on salaries for coaches and administrators and on the 
construction of lavish facilities.°” 


COURTESY OF BETTMANN ARCHIVE VIA GETTY IMAGES 


U.S. women’s team for the 1936 Berlin Olympics. The two African American women pictured, Louise Stokes and Tidye Pickett, qualified 
three years earlier for the 1932 Olympics in track and field but were not allowed to participate due to their race. 


African Americans began to play baseball in the late 
1800s and historically joined professional teams with 
white players.*°*? However, due to racism and legal seg- 
regation laws, they were forced to leave these teams by 
1900.°% In 1920, an organized league structure, called 
the National Negro League, was formed by Black busi- 
nesspeople and athletes in Kansas City, Missouri.*°° The 
leagues were professional and became central to eco- 
nomic development in many Black communities.*° In 
1945, the segregation policies of baseball changed when 
Branch Rickey signed Jackie Robinson of the Negro 
League's Kansas City Monarchs to a contract that would 
bring Robinson into the major leagues in 1947.°°” 


Football has a history of racial discrimination in the 
United States, sanctioned by state and federal govern- 
ments. Recently, the NFL has engaged in racist practices 
against Black athletes—many of whom suffered brain in- 
juries while playing professional football.*°° The NFL used 
“race-norming’—a racist medical practice where Black 
players were assumed to have lower cognitive function 
than white players as part of a dementia test to determine 
payouts in a brain injury settlement.”° As of January 2022, 
there was only one Black head coach in the NFL.*" 


Tennis, like football, was originally a sport for elite white 
men.*” Due to segregation laws, most tennis clubs ex- 
plicitly or implicitly prohibited African Americans from 
participation.*" Public courts were not fairly distributed 
in Black neighborhoods or accessible 
to Black players.* Today, prominent 
African American women tennis 
players, like Serena Williams, are 
more likely to be disciplined, fined, 
and criticized while playing.*” 


In the early 1950s, the National 
Basketball Association (NBA) had 
an unspoken rule that there could 
not be more than two Black play- 
ers on a team, later that number 
was expanded to three.*® More re- 
cently, in 2020, African American 
women in the Women’s National 
Basketball Association went on 
strike to protest anti-Black police 
violence—building upon a long his- 
tory of protests for racial justice.*” 
Following the lead of Black women, 
Black male professional basket- 
ball players in the NBA protested 
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anti-Black police violence in a historic strike—refusing 
to play games and talk to journalists.*"* Due to their ef- 
forts, sports arenas in areas with large African American 
communities were turned into voting locations for the 
2020 general election to allow for safe, in-person vot- 
ing—work that should have been done by federal and 
state governments.*" (See Chapter 4 on political dis- 
enfranchisement.) There is consequently a history of 
racism in basketball, like in many other sports, which 
has harmed African American athletes.*”° 


There have long been inequalities between men’s and 
women’s sports—however, for African American wom- 
en, this is compounded by race.*’ One of the first 
women’s track teams in the United States began at the 
all-Black Tuskegee Institute in 1929.°” Three years later, 
two African American women, Louise Stokes and Tidye 
Pickett, qualified for the 1932 Olympics in track and field 
but were not allowed to participate due to their race.*”? 
Title IX of the Education Amendments of 1972 (Title IX) 
changed the landscape for women’s sports. It requires 
any program or activity that receives federal financial 
assistance, including sports, to provide equal opportu- 
nities to all genders.*“ Title IX resulted in a significant 
increase in women athletes, however, the percentage of 
women in coaching positions greatly declined.*° Today, 
Black women represent 88 percent of professional wom- 
en’s basketball, but there are no Black women in head 
coaching positions.*”° Despite title IX’s legal guarantee 
of equal opportunity, African American parents have 
reported more sports programs for boys than girls in 
their communities.*”’ Fifty-three percent of white girls 
are most likely to be involved with sports at age six or 
younger, while only 29 percent of Black girls are.*”* Due 
to the lack of title IX enforcement that centers African 
American women, they have suffered the consequences 
of both racism and sexism in the sports industry—in- 
cluding underrepresentation in sports leadership and 
limited access to sports in general. The history of sports 
in the United States is one of racial discrimination, seg- 
regation, and the exploitation of African American male 
and female athletes—a history in which governments 
have played a significant role. 


California 

Many Black football players experienced discrimination 
in California’s colleges and universities. The University 
of Southern California did not permit black athletes to 
play until the 1920s.**° While the University of California, 
Los Angeles did allow Black players to play in starting po- 
sitions on its football team, the Los Angeles community 
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was not as accepting of Black athletes.**° At San Jose State 
College, Black athletes reportedly faced discrimination 
in athletics, such as overbearing coaches, a lack of aca- 
demic assistance, exploitative demands made on Black 
participants, prejudice outside of the sport, and hostility 
in the campus Greek system and the local community. *”' 
Professor Harry Edwards, a sociologist who helped or- 
ganize Black athletes against discrimination was called 
“unfit to teach” by California governor and later presi- 
dent, Ronald Reagan.*”” 


Black athletes have often protested discrimination in 
sports in California. Take for instance Colin Kaepernick, 
a Black Californian who was the quarterback for the San 
Francisco 49ers.**? In 2016, he knelt during the National 
Anthem in protest of anti-Black police violence.*** 
Subsequently, the President of the United States, said 
that he should, “find a country that works better for 
him.”**° The National Football League then stated that 
it would fine teams whose players did not stand for the 
National Anthem.**° Kaepernick was ultimately told he 
would be released from his contract by the general man- 
ager and coach of the 49ers.°*°’ Since then, all NFL teams 
have refused to sign Kaepernick on as a player, despite 
his clear record of success and athleticism.*** 


The University of California system has also reproduced 
racial inequities in its revenue-generating athletic pro- 
grams.**? It has some of the lowest graduation rates for 
African American male student athletes, who comprise 
a large majority of the male student athlete population, 
in comparison to overall graduation rates.**° As of 2018, 
the Black male student-athlete graduation rate for the 
University of California, Berkeley was 39 percent, much 
lower than the 91 percent graduation rate for students 
overall.**! The graduation rate for Black male stu- 
dent-athletes at the University of California, Los Angeles 
was 57 percent, while the overall graduation rate was 91 
percent.*” More generally, Black male student-athletes 
rarely accrue the benefits of higher education, beyond 
athletics.**? Black athletes reported that coaches priori- 
tize athletic accomplishment over academic engagement 
and discouraged participation in activities beyond their 
sport.*** Though many Black athletes aspire to become 
professional players, the NFL and National Basketball 
Association draft fewer than two percent of student ath- 
letes each year.**° The University of California system 
pressures Black student-athletes to labor for its highly 
profitable athletic programs while they receive no com- 
pensation, risk damage to their health, and divert their 
focus from their education—all for the unlikely chance 
at being drafted into professional sports. 
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VII. Restraints on African American Leisure and Recreation 


Across the United States, state and local governments 
have prohibited African Americans from participating in 
leisure.*“© Public parks, recreation centers, and pools*“” 
and the passageways to access them*** are located away 
from African American communities, restricted, or 
closed. Further, various government statutes, includ- 
ing anti-cruising, anti-gathering, and curfew laws, 
have often targeted African Americans’ ability to enjoy 
leisure time.**? 


California 

The State of California engaged in racist restrictions 
on African American business owners through zoning 
ordinances, licensing laws, fire and safety codes, and 
anti-nuisance provisions, which discriminated against 
African American business owners and their African 
American customers. Racist state actions against pre- 
dominantly African American leisure sites, included 
denying liquor or food licenses and heightened police 
surveillance at Black-owned bars and restaurants.** In 
Shaw v. California Dept of Alcoholic Beverage Control, African 
American tavern owners brought a civil rights action 
against the California Department of Alcoholic Beverage 
Control and the City of San Jose in 1986. The African 
American tavern owners sued for violation of their civil 
rights based upon improper revocation of their liquor 
license and discriminatory enforcement of the law.?°? 
The court agreed that the loss of the bar’s liquor license 
was due to racially discriminatory harassment by the San 
Jose police force.** 


Cities in California also used eminent domain to seize 
the land of African American business owners who 
sought to establish leisure enterprises. The Manhattan 
Beach authorities in Southern California, prohibited 
the growth and development of Black-owned leisure 
businesses, such as Bruce’s Beach.*™* In 1912, Ms. Willa 
“Willie” Bruce purchased two lots near Manhattan Beach 
from white real estate brokers for $1,225. She developed 
the land with a cottage, food establishment, and store— 
called Bruce’s Lodge.*® The lodge was popular with 
African American Los Angeles residents.** By 1926, six 
other African American families had bought property 
near the lodge for vacation homes.*” This caused many 
white neighbors and beachgoers to complain, harass, 
and attack the African American beachgoers, their fam- 
ilies, and their establishments.*°* The Manhattan Beach 
Board of Trustees and a white Manhattan Beach resident 
threatened to report Bruce’s Beach for allegedly selling 
liquor during the prohibition, so that all the people on 
Bruce’s property could be arrested.*° 
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In 1924, Manhattan Beach authorities enacted new laws 
with fines and penalties for violations of parking and zon- 
ing laws to discourage African American visitors.*°° For 
example, “10 minute only” parking signage was put up 
to prevent visitors from staying because parking would 
be extremely limited.** Ordinance 273 prevented “bath- 
houses” in the same area as Bruce’s, so there could be no 
further bathhouse developments or expansions at the 
beach.*® Manhattan Beach authorities then used eminent 
domain to condemn the beach as a public park under the 
Park and Playground Act of 1909.%°* This action was pe- 
titioned for by white citizens in the area, and backed by 
Ku Klux Klan members, including those who befriend- 
ed Board of Trustee members.*™ Today, the two parcels 


COURTESY OF MERRIAM MATTHEWS PHOTOGRAPH COLLECTION/UCLA 


Louise and Byron Kenner in bathing suits at Bruce's Beach, with a beach house visible behind them. 
Bruce's Beach, in the city of Manhattan Beach, was purchased by Willa and Charles Bruce in 1912. 
They built a beach resort. The city closed down the resort in the 1920s by proposing to build a park 
and imposing eminent domain. (c. 1920) 


of land that were part of Bruce’s Beach are now worth 
millions.*® In 2021, California Governor Gavin Newsom 
signed Senate Bill No. 796, authorizing the county to 
transfer the land back to the Bruce family after nearly 
100 years.** The Los Angeles County Board of Supervisors 
voted unanimously to begin the process of transferring 
the land.*” That process included a plan for the county 
to lease the land as well as an option to purchase the land 
back from the family for up to $20 million, and the family 
did then sell the property to the county.* 
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Local governments in the State of California restricted 
access to public pools for African American Californians. 
The Brookside Plunge was a public pool in Pasadena, 
which opened on July 4, 1914.°® It was initially only open 


the pool.*” Though they won, Pasadena closed the pool 
until the NAACP secured an injunction forcing the pool 
to reopen in 1947 with no racial restrictions.*” The pool 
site suffered from a lack of financial support and closed 


City and county police departments in California engaged in 
targeted harassment of Black owned businesses that provided 
leisure opportunities to Black Californians. In 1927, the Parkridge 
Country Club was sold to a group of Black entrepreneurs. After 
the Ku Klux Klan burned a cross on the front lawn and white 
club members sued the previous owner for the sale, the Black 
entrepreneurs were forced to withdraw their bid. 


in 1983, leading a local swim coach 
and several donors to form the AAF 
Rose Bowl Aquatic Center.“ This 
center was supposed to be open 
to all, but discouraged access for 
African American people due to the 
“country club” atmosphere.*” The 
Pasadena city council ignored this 
issue and allowed the formation of 
the center with public funds.*” 


City and county police departments 


to nonwhite individuals on Wednesday afternoons and 
evenings.*” Eventually, it only opened for a shorter 
time—on Tuesdays between 2pm and 5pm—in retaliation 
to a legal challenge from African American taxpayers 
in the area.*” The Los Angeles branch of the National 
Association for the Advancement of Colored People 
sued the city following the denial of six Black men to 


VIII. Conclusion 


African Americans have suffered from discrimination in 
almost every type of cultural and artistic pursuit, includ- 
ing arts, sports, leisure, fashion, literature, media, and 
music. The United States has historically denied African 
Americans to own their intellectual and artistic proper- 
ty, engage in leisure activities without restriction, and 
receive fair compensation for their athletic talent. State 
and federal governments have endorsed blackface min- 
strelsy, promoted racist cinematic depictions of African 
Americans, allowed segregation in arts and culture, 
denied patents to African American inventors, and pun- 
ished African Americans for protesting racial injustice. 
Federal and state governments failed to protect African 
American artists, culture-makers, and media-makers 
from discrimination while simultaneously promoting 
discriminatory narratives. 
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in California engaged in targeted 

harassment of African American 

owned businesses that provided lei- 
sure opportunities to African American Californians. In 
1927, the Parkridge Country Club was sold to a group of 
African American entrepreneurs.*” After the Ku Klux 
Klan burned a cross on the front lawn and white club 
members sued the previous owner for the sale, the 
African American entrepreneurs were forced to with- 
draw their bid.*”% 


Today, African American artists, culture-makers, pre- 
senters, and entrepreneurs must contend with the 
legacy of enslavement, as they continue to be deprived of 
rightful profits from their intellectual, artistic, athletic, 
and creative labors. African Americans continue to face 
racial discrimination, difficulties in obtaining patents 
and copyrights, and at times, are not even compensat- 
ed at all for their creative and physical labors. African 
Americans are weighed down by the legacy of enslave- 
ment, echoing the impacts felt by their ancestors, even 
as they attempt to pursue creative endeavors that em- 
power and uplift African American communities. 
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CHAPTER1Q = Stolen Labor and Hindered Opportunity 


I. Introduction 


During enslavement, American government at all levels 
enabled and benefitted from the direct theft of African 
Americans’ labor. Since then, federal, state, and local 
government actions have directly segregated and dis- 
criminated against African Americans and also paved the 
way for private discrimination in labor and employment. 
Federal, state, and local laws and policies, including those 
of California, have expressly and in practice limited what 
work African Americans can do and suppressed African 
Americans’ wages and opportunities for professional 
advancement. Federal laws have also protected white 
workers while denying the same protections to African 
American workers, setting up and allowing private dis- 
crimination. Government and private discrimination 
have contributed to the inability of African Americans 
to build wealth over generations. Although progress has 
been made, African American workers continue to face 
serious discrimination today. The badges and incidents of 
slavery have carried forward. The devaluation of African 
Americans, their abilities, and their labor did not end. It 
simply took on different forms. 


Around the time of the Civil War, state and local govern- 
ments passed laws known as the Black Codes and “Jim 
Crow” laws. While these laws touched all aspects of life, one 
of their main goals was to control how African Americans 
earned a living in order to maintain African Americans 
as a servant class for white Americans. These laws limited 
African Americans’ job opportunities and salaries and their 
ability to provide for their families. 


The federal government itself directly discriminated against 
African American workers. African American workers 
were routinely excluded from federal employment until 
1861 and, in 1913, President Woodrow Wilson allowed for 
the federal workforce be segregated. The segregated fed- 
eral government demoted and relegated African American 
workers to lower paid jobs, and, for instance, forced African 
American workers to use separate toilets in the Treasury 
and Interior Departments. Although the military offered an 
opportunity for upward mobility for African Americans, its 
ranks remained segregated until 1960, with lower pay and 
rank for African American service members. Even as the 
overall proportion of African American service members 
has grown, military leadership has remained overwhelm- 
ingly white, with only two African American officials out of 
4] total holding four-star rank in 2020. 
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At the Kaiser shipyards, Eastine Cowner, a former waitress, is working as a scaler to build SS George Washington Carver. Richmond, CA. (1943) 
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Railway workers with pneumatic drill. Undated photograph. 


Although the federal government throughout history 
has passed laws, implemented policies, and made prog- 
ress in protecting workers, its efforts were often limited 
in time and impact, and often left out African American 
workers due to compromises with racist southern leg- 
islators. After the Civil War, the Freedmen’s Bureau 
provided for the welfare of previously enslaved African 
Americans, but it did so in a manner that reinforced 
racist notions, and lasted only seven years before be- 
ing dismantled by Congress under pressure from white 
southerners. The federal government failed to prevent 
white Americans from using violence and terror to limit 
African Americans’ ability to earn a living, and certified 
unions that excluded African American workers. Federal 
labor protections under the New Deal, which aimed to 
help American workers’ economic prospects, excluded 
or harmed African Americans. 


The Civil Rights Act of 1964 included Title VH, which 
largely banned discrimination on the basis of race in em- 
ployment. However, it did not remedy the discriminatory 
workplace structures that have accumulated for hun- 
dreds of years. In 1977, the Supreme Court limited these 
federal protections to only instances where an employee 
can prove that their employer intended to discriminate 
against them, an extremely high standard. Federal gov- 
ernment affirmative action plans created in the 1970s did 
lead to an increase in the rate of minority employment in 
businesses that contracted with the federal government 
in those years, but an organized backlash has narrowed 
the scope and impact of these programs since in the 
early 1980s. Despite some progress in preventing labor 
discrimination against African American workers, the 
federal government has made little to no effort to address 
the harms of past government action. 
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Research has produced evidence that, as a result of the 
legacy of enslavement and subsequent and ongoing dis- 
crimination, white workers are paid more than African 
American workers, and African American and white 
workers are concentrated in different types of jobs.! As 
of 2019, median African American wages were equivalent 
to only 75.6 percent of white wages, falling from a height 
of 79.2 percent in 2000. Researchers estimate that be- 
tween one-quarter to one-third of the wage gap between 
African American and white workers is due to racial dis- 
crimination.* Without a safety net of savings, African 
Americans can be more vulnerable to upheavals in the 
labor market and less able to advocate for higher wag- 
es or other benefits. As of 2020, 19.5 percent of African 
Americans were living in poverty compared to 8.2 per- 
cent of non-Hispanic white Americans.’ Out of the 2021 
S&P 500 and Fortune 500 companies, only six of the 
chief executive officers of those companies were African 
Americans.* In 2020, African Americans held only 8.7 
percent of the board seats in Fortune 500 companies.°® 


Similar patterns of government neglect and discrimina- 
tion exist in California. African American workers did 
not hold many government jobs in the state until World 
War II. When Bay Area Rapid Transit was built in 1967, no 
skilled African American workers were hired because 
the National Labor Relations Board (NLRB)-certified 
unions did not admit African American members. BART, 
though a government agency, refused to use its power to 
insist on non-discrimination policies by the unions. In 
1996, California changed its constitution to ban the use 
of affirmative action in government employment and 
education with Proposition 209. Persistent discrimi- 
nation and limited affirmative action have prevented 
African Americans from receiving the same wages and 
career opportunities as white Americans received with 
government support. 


African American Wages 
in 2019 were 


75.6% 


of white American wages 
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This chapter recounts this long history and the continu- 
ing impact of discrimination in labor and employment. 
Section III provides a brief summary of enslavement, a 
subject explored in greater detail in Chapter 2. Section 
IV discusses discrimination in the laws enacted and 
government programs carried out from the Civil War 
forward as well as government support of private 


II. Enslavement 


The story of African Americans in the United States be- 
gins with stolen labor. The purpose of enslavement was 
to exploit the fruits of African American labor for the 
benefit of mostly white Americans. For a full discussion 
of enslavement, please see Chapter 
2. The labor of enslaved African 
Americans built the infrastructure of 


discrimination in labor and employment. Section IV also 
includes discussion of the advances and limitations of 
civil rights laws. Section V outlines the history of dis- 
crimination in government employment. The effects 
still seen today from centuries of discrimination are 
summarized in Section VI. 


skilled jobs than free Black wage earners in the North.'® 
In 1860, for example, approximately 10 percent of Black 
men in New York City worked in a skilled trade, while in 
Richmond the figure was 32 percent, and in Charleston, 


the nation, filled the nation’s coffers, 
and produced its main agricultural 
products for domestic consumption 
and export.® 


Federal and state law treated African 
Americans themselves as commod- 


Federal and state law exploited the labor and love of Black 
mothers to create and grow the enslaved labor force. Between 
1619 and 1808, 300,000 enslaved people were trafficked to the 
United States. By 1860, approximately 3.9 million enslaved African 
Americans lived in the United States. Over the 200-plus years of 
slavery, enslavers extracted an estimated $14 trillion of free labor 


ities to be sold by enslavers.’ This 
system exploited the labor and love of 
African American mothers to recreate 
and grow the enslaved labor force.® 


Over the 200-plus years of slavery’s existence in this 
country, enslavers extracted an estimated $14 trillion of 
labor from the human beings they enslaved.’ One recent 
study estimated that “enslaved workers were responsi- 
ble for somewhere between 18.7 and 24.3 percent of the 
increase in commodity output per capita nationally be- 
tween 1839 and 1859.”"° Through various forms of taxes 
and tariffs—often structured to protect the interests of en- 
slavers—federal, state, and local governments all reaped 
financial benefit from this condoned economic activity." 


Enslavement effectively led to separate labor markets for 
Black and white Americans.” White workers had access to 
a larger and more desirable selection of jobs, while free 
Black workers were relegated to menial labor." Frederick 
Douglass observed, “Finding my trade of no immediate 
benefit, I threw off my calking habiliments, and prepared 
myself to do any kind of work I could get to do.” 


Although there were fewer legal limitations on African 
Americans in the North, white workers were more mo- 
tivated to reduce competition from African Americans.” 
Less threatened by free Black workers in the South, white 
employers were more likely to employ Black workers in 


354 


from enslaved people. 


where one third of the population was Black, 76 of Black 
men worked in a skilled trade.” A few years earlier, in 
1856, nearly 40 percent of Black artisans in Philadelphia 
reported that unrelenting racial prejudice had com- 
pelled them to abandon their trades.'® 


California 

As discussed in Chapter 2, enslavement existed in 
California into the mid-1860s.!° Enslavers brought en- 
slaved African Americans with them when they moved 
west.”° Additionally, California passed its own fugitive 
slave law in 1852 and, for the three years that it was in 
force, it prevented courts from recognizing the free- 
dom of those fleeing to California.’ California at the 
time strongly discouraged free African Americans from 
entering its territories.” The relatively few free African 
Americans who resided in California in the late 1700s 
and the decades that followed tended to work as fur 
traders, scouts, cowboys, and miners.”’ 


California’s lack of government oversight allowed slav- 
ery to take hold in certain regions, including where 
enslavers brought African Americans to mine for gold.™ 
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By 1852, 300 enslaved persons were involved in gold 
mining, with other enslaved persons forced to work 
in other capacities.* The California Fugitive Slave Act, 
coupled with California’s law prohibiting the taking of 
testimony from an African American person against a 
white person, posed a threat to the lives of both free and 
enslaved African American residents.”® 


One enslaver from Mississippi, Charles Perkins, brought 
three enslaved men, Robert Perkins, Carter Perkins, and 
Sandy Jones to California in 1849.”’ Perkins later left the 
men behind with a friend who released them in 1951.”8 
The three freed men then set up a freight hauling busi- 
ness that earned them over $3,000 in personal property, 
worth around $98,000 in 2020 dollars, but in 1852, the 
California Supreme Court ordered the three back to 
slavery in Mississippi.” 


III. Government Support of Private Discrimination 


Following the Civil War, Congress created programs to 
benefit African Americans and passed statutes to protect 
their rights. But fierce opposition from white govern- 
ment officials undermined these programs and led to 
their premature end—while the Supreme Court under- 
mined statutory protections, allowing state and local 
legislatures to impose segregation. 


Throughout American history and as discussed in the 
preceding chapters, local and state governments with 
the tacit approval of the federal government passed 
many laws restricting African American conduct. The 
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Black Codes and Jim Crow laws aimed to consolidate 
and maintain economic and political power general- 
ly in the hands of white Americans by controlling the 
type of work available to African Americans, and how 
that work has been performed.*° This governmental 
discrimination against African Americans supported 
private employment discrimination. Until the Great 
Migration, as discussed in Chapter 1] and 5, the ma- 
jority of African Americans lived in the South, and the 


The United States government established Freedmen’s Villages to house, clothe, and educate freed enslaved people. (c. 1863-1865) 
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majority of southern African American families did not 
own land and were exploited by white landowners in the 
sharecropping system.* African American women were 
mostly relegated to domestic service jobs until well into 
the 20th century.” 


When the federal government aimed to improve labor 
conditions in the 1930s with the New Deal, federal poli- 
cies and programs often failed to benefit, or even harmed 
African Americans, often by design. New Deal programs 
purposefully linked benefits like healthcare, paid va- 
cations, pensions, tuition benefits, social security, and 
unemployment benefits to employ- 
ment with large corporations, which 
at the time, generally did not hire 
Black workers.** Southern members 
of the House and Senate from states 
that passed laws to prevent African 
American workers from voting were 
instrumental in structuring the New 
Deal to exclude industries in which 
most African American workers were 
employed, like agriculture, domestic 
services, and casual labor.** 


When the federal government tried 
to remedy the racism faced by African 
American workers, the actions often 
lacked power to enact real change 
and often lasted only a short time. 


Freedmen’s Bureau: Short- 

Lived Paternalism 

In the wake of the Civil War, the federal government 
created programs to aid African Americans and statutes 
to protect their rights. However, both failed to live up 
to their promise to give African Americans equal ac- 
cess to economic and labor opportunities or remedy 
the harms of slavery. 
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Immediately before the end of the Civil War, Congress cre- 
ated the Bureau of Refugees, Freedmen, and Abandoned 
Lands to provide for the welfare of formerly enslaved 
African Americans, including through “issues of provi- 
sions, clothing, and fuel, as [necessary] for the immediate 
and temporary shelter and supply of destitute and suffer- 
ing refugees and freedmen and their wives and children,” 
according to the statute.**° Commonly known as the 


would have led to less cotton being grown and posed a 
threat to the interests of cotton merchants and other cap- 
italists in the South, elsewhere in the United States, and 
in Europe.“ After the assassination of Abraham Lincoln, 
who had wished to give freed persons “‘an interest in the 
soil,’”*°Andrew Johnson became president and repudiated 
Lincoln's promises.** Proclaimed Johnson, “This is acoun- 
try for white men, and by God, as long as I am president, 
it shall be a government for white 
men.”*’ In less than a full harvest sea- 
son, the land that Sherman had given 


The Federal Freedmen’s Bureau withheld services and food in 
to freed persons was returned to the 


order to force African Americans into labor contracts, prosecuted prior owners.*® 
Black workers, and enforced vagrancy laws to prevent African 


5 S Alth h the Freedmen’s Burea 
Americans from moving. acs iS Deeg ens Bureau 


Freedmen’s Bureau, the agency had the authority to su- 
pervise labor relations in the South, with the mandate to 
provide education, medical care, and legal protections 
for formerly enslaved African Americans, along with the 
authority to rent out and eventually sell allotments of 
abandoned or confiscated land to free African Americans.” 


The original goal of the Freedmen’s Bureau Act was the 
more radical notion of allowing African Americans the 
means to become self-sufficient.*’ In the closing days 
of the Civil War, Union General William Tecumseh 
Sherman issued Special Field Order No. 15, setting 
aside 400,000 acres of confiscated land for those who 
had been freed, and two months later, the Freedman 
Bureau's Act formalized the field order, “providing that 
each negro might have forty acres at a low price on long 
credit.”** Many free African Americans and northern 
Republicans believed that land reform in the South— 
granting formerly enslaved African Americans access 
to their own land—was the true way that formerly en- 
slaved people would be free from their enslavers.** The 
resulting independent African American farmers would 
provide a power base for a new social and political order 
in the postwar South.*° 


This new vision of social relations in the South was op- 
posed by southerners as well as northerners who opposed 
enslavement but whose commitment was more to notions 
of free labor and capitalism than racial equality.*' A large 
number of African American landowners would threaten 
plantations and disrupt the southern economy and social 
system.*’ White capitalists in the North and South believed 
that African American freedom should mean African 
American workers continuing to work on a plantation, 
although they would now be paid.** They did not believe 
that African Americans should be able to support them- 
selves independently through subsistence farming, which 
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tried to assert and protect the 

rights of the formerly enslaved, the 

Bureau under President Johnson 
perpetuated racist stereotypes, paternalistic attitudes, 
and continued to limit African Americans’ economic 
and social power. Bureau agents often viewed formerly 
enslaved African Americans as children, unprepared for 
freedom, and needing to be taught the importance of 
work and wages.*? The Freedmen’s Bureau abandoned 
the possibility of land reform in the South, and focused 
on labor relations between African American and white 
southerners instead.” 


Bureau agents did protect African American workers’ 
rights by invalidating enslavement-like labor contracts, 
and they enforced contracts and settled wage disputes 
at the end of the harvest season.” However, the Bureau 
also harmed African Americans by acting on the racist 
belief that African Americans avoided work, and it was 
the Bureau’s responsibility to reform such laziness.” 
One commander noted that emancipation only meant 
“liberty to work, work or starve.”®? General O.O. Howard, 
director of the Freedmen’s Bureau, stated that African 
Americans must enter into labor contracts regardless 
of the contract terms because any Black man “who can 
work has no right to support by the government.” To this 
end, Bureau agents withheld social services and food in 
order to force African Americans into labor contracts, 
prosecuted African American workers who broke labor 
contracts, enforced vagrancy laws, and imposed other re- 
strictions on African Americans’ mobility.°° The Bureau 
allowed plantation owners to deduct unfairly large sums 
for supplies and rations, until many workers would re- 
ceive little wages at all.°” The wage guidelines for African 
American workers provided less pay for African American 
women regardless of their productive capacity.®* 


Nonetheless, the Freedmen’s Bureau met severe re- 
sistance from southern politicians. In 1866, President 
Andrew Johnson vetoed the bill extending its existence 
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past one year, and it was only enacted once Congress 
overrode the veto.®*° Six years later, in 1872, Congress 
bowed to pressure from white southerners and disman- 
tled the Bureau.°° 


prohibited employers from hiring workers who were 
already under contract; contract labor law gave em- 
ployers nearly unlimited power over workers and often 
their family members as well; and individuals who 


An 1865 Mississippi law required African Americans to enter 
into a labor contract with white employers by January 1 of every 
year or risk being in violation. The punishment for violation was 
a criminal conviction allowing the state or locality to force the 
African American to work without pay. 


quit jobs could be arrested and re- 
turned to their employers.* South 
Carolina enacted a statute in 1869 
that criminalized simple breaches 
of labor contracts.®* Probate courts 
could order that African American 
children be “apprenticed” to their 
former enslavers.®® For an in-depth 
discussion of apprenticeship, please 


Black Codes and Other Laws Controlled 
African American Workers 

Immediately after the Civil War, “Black Codes,” passed by 
state and local governments in both the North and the 
South, governed the conduct of free African Americans. 
Free African Americans posed a threat to the racial hier- 
archy of slavery, and Black Codes were a range of laws to 
maintain the lower status of African Americans through 
restrictions on movement and activity, often in order to 
compel them to work in menial jobs for low pay.” 


The Thirteenth Amendment to the Constitution outlawed 
the institution of slavery, but it allowed involuntary servi- 
tude as a punishment for a crime. Mostly southern state 
and local governments used this loophole to develop a 
system of laws, often built around vagrancy laws, that 
turned African Americans into criminals, and then al- 
lowed the government to turn those labeled “criminals” 
into de facto enslaved persons, forced to labor without 
pay or freedom of movement.” For an in depth discussion 
of convict leasing, please see Chapter 11. 


Vagrancy laws, passed by numerous states, criminal- 
ized unemployment.” An 1865 Mississippi law required 
African Americans to enter into a labor contract with 
white farmers by January 1 of every year or risk being in 
violation.® Violating such laws risked a criminal con- 
viction that allowed the state or locality to force the 
African American to work without pay.® Means of com- 
pelling the labor of African Americans persisted even 
after some forced labor provisions were repealed. Other 
states “used open-ended fraud and false-pretenses laws 
to punish [workers] who had received advances and then 
breached contracts without repayment.” 


Some jurisdictions used Black Codes to limit oppor- 
tunities available to African Americans. Some laws 
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see Chapter 8. In South Carolina, 

African Americans were required to 

apply for a permit to do work that 
was not agriculture.” These codes often reinforced en- 
slavement, even after it had been outlawed. 


Later, as the Great Migration began, states also enacted 
laws that discouraged African Americans from migrat- 
ing to places elsewhere in the country that offered better 
work opportunities with improved conditions and higher 
pay. After the Civil War, interstate labor recruiters known 
as emigrant agents helped African American workers 
leave the South towards better jobs in the North.” The 
Southern states lost large numbers of workers and even 
when workers did not move, the possibility of leaving im- 
proved African American workers’ bargaining power.” 
The Southern states responded by passing laws that re- 
quired emigrant agents to pay high license taxes.” The 
Supreme Court in 1900 ruled that one such law was con- 
stitutional, and allowed Southern states to hinder the 
ability of poor and rural African American laborers to 
move towards better jobs elsewhere.“ 


The Supreme Court Announces 

“Separate but Equal” 

In 1866, Congress overrode President Johnson’s veto to 
pass the Civil Rights Act of 1866, the first federal legis- 
lation banning discrimination on the basis of race.” As 
discussed in other chapters, the Civil Rights Act of 1866 
was aimed at ensuring that African Americans had the 
same legal rights as white Americans. However, while 
criminalizing violations committed under color of law, 
the Act did not provide any civil remedy.” 


The Civil Rights Act of 1875 allowed individuals to pursue 
a monetary penalty against businesses and other pub- 
lic accommodations that discriminated against African 
Americans.” This protection lasted only eight years, 
however, before the Supreme Court in 1883 decided in 
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the Civil Rights Cases that the Fourteenth Amendment did 
not apply to private parties.” 


The decision allowed private employers and oth- 
er businesses to discriminate openly against African 
Americans with no repercussions.” Together with 
Plessy v. Ferguson in 1896, which condoned the doctrine 
of “separate but equal,” the Supreme Court’s decisions 
created the ability for both private and public employ- 
ers to entrench an inferior labor market for African 
American workers, with lower wages, fewer protec- 
tions, and limited opportunities for advancement for 
the next 100 years. 


Lack of Government Protection 

from Violence 

In both the North and the South, federal, state, and lo- 
cal governments neglected their duty to protect African 
American workers from violence as 
a tactic to limit their job opportuni- 
ties. White land owners, employers, 
vigilante groups, and others used 
violence and terror, more closely 
examined in Chapter 3, to deter 
African Americans from earning 
fair wages for their labor and 
achieving economic success.®° For 
decades following Emancipation, 
lynchings targeted African Americans who attempt- 
ed to wield some political and economic influence or 
even take steps as limited as demanding pay for their 
work.®! While private actors often were the perpetrators 
of these brutal killings, federal, state, and local govern- 
ments, in failing to prosecute racial violence, accepted 
its use to limit economic and political opportunities of 
African Americans. 
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African-American engineers, working in an apparently segregated office, located in Newport 
News, Virginia. (1936) 
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Legal Segregation 

During the brief period of Reconstruction following the 
end of the Civil War until the 1870s, radical Republicans 
in the federal government passed laws increasing 
African Americans’ economic and labor freedom. This 
included rights to change employers, keep a portion of 
crops grown through cooperative labor, and change lo- 
cations.** But this progress was temporary. 


After the Union army withdrew from the South, as dis- 
cussed in Chapters 2, 3, and 4 on enslavement, political 
disenfranchisement, and racial terror, respectively, 
southern states passed laws and white Americans used 
racial terror and violence to prevent African Americans 
from voting. The southern Democrats took back control 
of state and local governments across much of the South 
and built a power base in the federal government.* In 
the South, state and local governments passed laws that 
created a formal, legally enforced system of segrega- 


To comply with Jim Crow laws, businesses would need to pay to 
erect segregated workspaces for Blacks, and thus many employers 
simply refused to hire any Black workers. As a result, most of the 
jobs available to African Americans were menial service jobs. 


tion.** The federal government supported this system 
with a series of Supreme Court decisions culminating 
with Plessy v. Ferguson’s official acceptance of “separate 
but equal” Jim Crow segregation regimes in 1896.*° 


Segregation affected all aspects of African Americans’ 
lives, including voting, marriage, education, transpor- 
tation, access to public accommodations, and labor 
and working conditions.*’ For example, South Carolina 
passed a statute that essentially required employers to 
create two separate work spaces, as it forbid white tex- 
tile workers from working in the same room or using the 
same entrances, exits, pay windows, doorways, stairways, 
or windows at the same time as African American work- 
ers.*8 African American textile workers in South Carolina 
could not use the same “water bucket, pails, cups, dippers 
or glasses” as white workers.* Not only did such laws di- 
rectly regulate the labor of African Americans, they also 
made it more expensive to hire African American workers 
when such additional facilities were required.®° In order 
to be compliant with state law, an employer would need to 
pay twice for compliant facilities if they hired any African 
American workers.*' Many employers simply refused to 
hire any African American workers.” As a result, most of 
the jobs available to African Americans were menial and 
service jobs. 
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(in front of Sam), and other men, women, and children in a cotton field. (c. 1908) 


State and local governments’ refusal to enforce the eco- 
nomic and civil rights of African Americans in contract 
and employment disputes allowed white Americans to 
exploit and discriminate against African Americans. 
African Americans in the South mostly remained in agri- 
culture, in a sharecropping or tenant farming system.” 
Sharecropping and tenant farming emerged in the late 
1860s and lasted into the 1940s, tying African American 
workers to agricultural work and rendering them un- 
able to pursue other opportunity.95 A sharecropping 
or tenancy arrangement typically involved African 
American workers and tenants paying rent to a white 
farmer while living and working on the rented land. The 
tenant farmers purchased supplies—including seed, fer- 
tilizer, and tools—on credit from plantation stores that 
then attached significant markups to the supplies and 
charged high interest rates, often locking the tenant 
farmers into a permanent state of debt.°® Tenants were 
required to pay off all debts before leaving the farm, and 
landlords enforced these requirements with threats of 
violence.*’ For decades, federal authorities did little to 
limit peonage, even after the Supreme Court declared 
the practice unconstitutional.%® 


Although the sharecropping system also exploited poor 
white farmers, an added layer of racial terror plagued 
African American sharecroppers, with no hope of gov- 
ernment or legal protection. In the South, an African 
American challenged a white American at the risk of 
severe violence, or death.*? For example, in 1948, two 
white Americans beat an African American tenant farm- 
er in Louise, Mississippi, because the African American 
farmer had asked for a receipt after paying for his wa- 
ter bill.’°° If an African American farmer tried to sell 
extra agricultural product without the landlord’s per- 
mission, he could be whipped or killed.'®! “They could 
never leave as long as they owed the master, That made 
the planter as much master as any master during 
slavery, because the sharecropper was bound to him, 
belonged to him, almost like a slave,” the grandson 
of a sharecropper told Isabel Wilkerson, the Pulitzer 
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Photograph shows Sam Williams (center, holding dog), his wife Diccie Williams (center in white), their youngest son Sidney Williams 
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Prize-winning journalist and author 
of both The Warmth of Other Suns: 
The Epic Story of America's Great 
Migration and Caste: The Origins 
of Our Discontents.' 


“One reason for preferring Negro 
to white labor on plantations is the 
inability of the Negro to make or en- 
force demands for a just statement 
or any statement at all. He may hope 
for protection, justice, honesty from 
his landlord, but he cannot demand 
them. There is no force to back up a 
demand, neither the law, the vote nor public opinion... 
Even the most fair and most just of the Whites are prone 
to accept the dishonest landlord as part of the system,” 
wrote anthropologist Hortense Powdermaker.!” 


Elsewhere in the country, the Great Migration, as dis- 
cussed in detail in Chapter 1 and 5, brought African 
Americans from the South to the North, Midwest, and 
West. “Blacks, though native born, were arriving as the 
poorest people from the poorest section of the country 
with the least access to the worst education|[,]” wrote 
Wilkerson.’ Largely excluded even from the better 
paying jobs in even the menial occupations, African 
American workers in the North and West earned the 
least money when compared with white recent immi- 
grants at the time.'®° In 1950, African Americans in these 
regions had an annual income of $1,628.!° Italian immi- 
grants made $2,295, Czechs made $2,339, Poles made 
$2,419, and Russians made $2,717.) 


ANNUAL INCOME DURING GREAT MIGRATION 


White immigrant workers verses Black workers 


Until well into the 20th century, African American wom- 
en could mostly only find work as domestic servants for 
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white employers.'®* Following the Civil War, new career 
opportunities opened up for women in the fields of 
teaching and nursing.'°? Black women who entered these 
professions could only work in segregated facilities."° A 
few decades later, private employers hired mostly white 
women as receptionists, department store clerks, and 
telephone and machine operators." African American 
women took over household work as white women, 
including white immigrant women, moved into these 
better paying jobs with set work hours.'” 


In both the North and the South, African American 
female labor participation rates were double those of 
American-born white women and triple those of immi- 
grant women. During the first half of the 20th century, 
the number of white female domestic workers fell from 
1.3 million to 542,000, while Black women went from 
accounting for 30 percent of household workers around 


African Americans additionally faced de jure and then 
de facto exclusion from juries."? Some states explicitly 
banned African Americans from jury service, while others 
tied jury service to voting, which was then limited to white 
men.”° Exclusion continued by other means after the 
Supreme Court in 1879 ruled that a West Virginia statute 
limiting jury service to white men violated the Fourteenth 
Amendment.”! Other forms of discrimination, including 
segregation, also limited access to justice.!” 


Over time, in addition to the racial terror discussed 
in Chapter 3 and the political disenfranchisement 
discussed in Chapter 4, the civil court system also con- 
tributed to a failure to protect African Americans against 
the theft or government taking of property, which of- 
ten has been a source of income and sustenance. For 
example, in 1856, an enslaver, Thomas Howlett, direct- 
ed that his plantation be sold and the proceeds given 

to his enslaved African American 

workers, who were to be freed upon 

his death.’ Two courts upheld 


During the first half of the 20th century, the number of white 
female domestic workers fell from 1.3 million to 542,000, while 
Black women went from accounting for 30 percent of household 
workers around 1900 to about 60 percent of household workers at 
the end of World War II. Some Black women working as servants 
lived in their employer’s homes and were on call 24 hours a day. 


Howlett’s will over the challenges 
of Howlett’s white relatives, but the 
formerly enslaved workers nev- 
er received the proceeds from the 
plantation sale.'* 


In another example, in 1964, 


1900 to about 60 percent of household workers at the 
end of World War II."? Some African American women 
working as servants lived in their employer’s homes and 
were on call 24 hours a day.'* Other African American 
women resorted to what was colloquially referred to as 
“slave markets,” where they gathered on street corners 
early in the morning to wait for white housewives to bid 
on them for as little as fifteen cents an hour.’ One wom- 
an at a Chicago “slave market” reported that she made 
50 cents a day—the same money as she would earned for 
picking cotton in the field." 


In each of these eras, and through to the present, civil 
courts did not protect African Americans to the same 
degree as white Americans. However, there were ex- 
ceptions. One scholar has found evidence that African 
Americans used civil courts in one district in Mississippi 
before the Civil War to vindicate their rights in claims 
over contracts and wages, and found that in many in- 
stances these litigants won their cases.'” 


But discrimination remained built into the law. Several 
states, including California, prohibited African American 
persons from testifying against those who were white."® 
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Alabama sued two cousins, Lemon 

Williams and Lawrence Hudson, 

claiming that the 40-acre farm that 
the family had owned and operated since 1874 belonged 
to the state.’ A state court judge ordered Lemon Williams 
and Lawrence Hudson off the land, though, in the same 
courthouse, investigating journalists found tax and prop- 
erty records showing that the family owned the farm.'”° 


Barriers to justice, including those outlined above and in 
Chapter 11, continue for African Americans today. While 
the relationship between race and the civil justice sys- 
tem is under-researched, studies thus far indicate that 
African Americans under-utilize the civil justice system, 
including in the area of labor and employment. In a 2016 
study conducted by legal scholar and professor Sara 
Sternberg Greene of low-income minority group atti- 
tudes toward the civil justice system, African American 
respondents were less likely than white American re- 
spondents to have considered seeking help for their civil 
legal issues, largely because of distrust in the legal sys- 
tem.’ This lack of trust often stems from prior negative 
experiences.’”* African American people are more likely 
than white people to experience biased treatment in the 
judicial system, and individuals who experience dis- 
crimination are more likely to anticipate and perceive 
discrimination across institutional contexts.”° There is 
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also evidence that African Americans are reluctant to 
complain when they perceive discrimination or expe- 
rience other grievances.'*° Additionally, social science 
research shows that litigants may find their attorneys 
through their professional networks, and African 
Americans have more limited professional networks.’ 


Underutilization of the civil justice system and lack of 
access to justice have particular impact in the area of 
labor and employment. African Americans hold a sig- 
nificant share of low-wage jobs, in sectors in which 
wage theft is prevalent, and yet the available evidence 
indicates that African Americans rarely bring wage theft 
claims.'*? African Americans are more likely than white 
Americans to file a discrimination lawsuit without a law- 
yer.'°° A 2010 study found that African Americans are half 
as likely as white Americans to have a lawyer.’ In gener- 
al, less than five percent of worker discrimination claims 
go to trial and result in a ruling for the plaintiff,’* and 
self-represented litigants are significantly less likely to 
achieve a favorable outcome in a discrimination suit.'° 


Exclusion from Unions 

Legal segregation laws not only confined African 
American workers in the South, but also impacted the 
economy of the entire country.'”” Segregation pitted 
workers of different races against one another, result- 


Prior to World War II, many unions refused to accept 
African American people as members.'*” Since before 
the Civil War, white workers have claimed that Black 
workers were not suited to skilled labor in order to avoid 
competition for jobs.'? In the North, companies and 
unions did not hire African American workers because 
white workers refused to work beside them, and for the 
sake of morale, the companies and unions would not 
force the issue.'** White workers sometimes walked off 
the job to force their employers to rid their workplace 
of African American employees.® 


Throughout the nineteenth century trade unions or- 
ganized by white workers typically excluded African 
American workers; in 1902, African American workers 
scarcely made up three percent of members in unions.'*° 
In response to exclusion, African American workers some- 
times formed their own unions.'” For example, in 1869, 
African American delegates attended the Colored National 
Labor Union convention in Washington, D.C., which was a 
counterpart to the white National Labor Union.'“* 


Government action sometimes supported labor unions’ 

discrimination against African American workers.'*° 

For example, when the city of St. Louis built a segre- 

gated hospital for African American patients, white 

union members protested the hiring of a single African 

American tile setter.’ The city fired the contractor 
and committed not to hire any 
contractor that employed African 
American workers.’ 


Prior to World War Il, many unions refused to accept Black people 
as members. Since before the Civil War, white workers have 
claimed that Black workers were not suited to skilled labor in 
order to avoid competition for jobs. In the North, companies and 
unions did not hire Black workers because white workers refused 
to work beside them, and for the sake of morale, the companies 
and unions would not force the issue. White workers sometimes 
walked off the job to force their employers to rid their workplace 
of Black employees. 


Legal segregation both reflected 
and intensified racial tension be- 
tween workers. Segregation made 
contact between African American 
and white workers almost impossi- 
ble, ensuring that African American 
and white workers would inhabit 
different worlds and making labor 
organizing across racial lines more 
dangerous and less likely to occur.'®* 


ing in continued suppression of opportunity for Black 
workers and less collective power for workers of all rac- 
es.138 Unions have a lengthy history in the United States 
as craftsmen have long joined together to solve problems 
related to their craft.'*? In the 18th century, strikes, labor 
organizing, and collective bargaining developed at the 
same time, and the first authenticated strike was called 
in 1786 by Philadelphia printers.'*° Unions reached their 
peak around World War I, as unions grew at the rate of 
approximately one million workers per year." 
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Legal segregation not only held 

down the wages of African American 

working-class Americans, it also pre- 
vented working class white workers from demanding 
higher pay, as long as African American workers could 
always be forced to work for less.!°* 


The American Federation of Labor, founded in 1886 and 
survived today by the AFL-CIO, initially strived for racial 
equality’ as leaders recognized the value of a united work- 
ing class’’° However, legal segregation in the South proved 
to be too influential and federation leadership allowed lo- 
cal affiliates to exclude African American workers.!° 
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African American workers protested exclusion through- 
out the 1920s!’ and 1930s.'° The Federation’s leaders’ 
formal response was that the Federation did not discrim- 
inate, “human nature cannot be altered,” and African 
American individuals ought to be grateful for what the 
Federation had done for them.'°° 


Scholars have argued that legal segregation discouraged 
white and African American workers from working 
together for better working conditions and fostered 
a racial division that served the interests of southern 
planters and industrialists.!°° For example, beginning 
in the 1880s, African American and white tenant farmers 
and sharecroppers began to join biracial political par- 
ties to challenge the political and business elite of the 
South.! Scholars such as Jacqueline Jones, who testified 
before the Task Force, have argued that legal segregation 
and private racial discrimination were used to disrupt 
this burgeoning biracial political force.’ 


For example, before the Civil War, African American wom- 
en, men, and children worked in the South. After the war, 
southern textile-mill owners reserved those jobs for white 
families, and advertised hazardous mill work as awelcome 
escape from sharecropping.'® This drove a wedge between 
the African American and white rural poor.'** 


Exclusion from Occupational Licenses 
Unions also played a part in how states excluded African 
American workers from skilled, higher paying jobs 
through what eventually became state licensure laws. A 
license from a state entity is required to practice some 
professions and trades, like electricians and doctors.!® 
State, and sometimes local, governments, have designed 
these licensing requirements so that Black workers are 
less likely to qualify, which has intensified the impact 
of discrimination by private employers and unions. 


State licensure systems worked in parallel to exclusion 
by unions and professional societies’ in a way that has 
been described by scholars as “particularly effective” 
in excluding Black workers from skilled, higher paid 
jobs.!°° White craft unions implemented unfair tests, 
conducted exclusively by white examiners to exclude 
qualified Black workers.’ 


For example, across the country from the late 1890s 
through the late 1930s, state laws allowed local mayors 
or city councils to appoint the members of the licensing 
board for plumbers.’ This meant that the local plumb- 
ers’ unions could exert significant influence over who sat 
on the licensing board.” From there, the boards erected 
barriers to avoid licensing African American plumbers, 
such as requiring a union apprenticeship—from which 
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African American individuals were banned—before an 
applicant could even qualify to take a licensing exam.'” 
Other barriers included a high school diploma, which was 
more difficult for Black workers due to education discrim- 
ination (as discussed in Chapter 6, Separate and Unequal 
Education), passing a personal interview conducted by a 
white person, or sometimes, even false test scores.'” 
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“Housekeeper Pushing Young Girl on Toy Cart on Sidewalk, Port Gibson, Mississippi.” (1940) 


These methods, which were used by other professions as 
well,“ did not ban African American workers outright. 
Because these statutes were outwardly neutral, courts 
have repeatedly found that they were constitutional 
without questioning the discriminatory motives and im- 
pact.’ A few courts recognized the dangers of allowing 
licensing boards to control entry into the profession, but 
not enough to stem the tide.’ 


Government support made the discrimination worse. 
In Virginia, a white plumber explained his state’s law 
requiring members of the plumber’s union be part of 
the licensing board: [T]he Negro is a factor in this sec- 
tion, and I believe the enclosed Virginia state plumbing 
law will entirely eliminate him and the impostor from 
following our craft.” By 1924, 24 states and Puerto Rico 
had similar laws in place.'* 


And these laws were effective.'” In 1973, Montgomery 
County, Alabama had only one licensed African American 
plumber, who, despite having spent four years studying 
the trade, was told he failed the local exam each time he 
took it. He was not allowed to see his exam papers or told 
what his score was. He was finally able to obtain a local 
license after passing the state master plumber’s exam.!°° 


Charlotte, North Carolina, similarly had only one 
African American plumber in 1968, and in Maryland 
in 1953, only two of the 3,200 licensed plumbers were 
African American." The impact of these exclusionary 
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efforts is still felt today: In 2021, the Bureau of Labor 
Statistics estimated that 87.2 percent of plumbers are 
white and only 7.1 percent are African American.'*” 


The use of licensure to regulate jobs increased dra- 
matically after the 1950s, when only five percent of 
professions required licensure in the United States.'** 
In 2018, roughly 21.8 percent of professions required 
licensure.'** Some of the reasons for this increase in- 
clude trying to professionalize and legitimize certain 
jobs and an overall growth of fields that have historically 
required licensure.'® 


Regardless of the reason, one result of the growth is that 
discriminatory licensing standards have become more 
widespread. Even if these standards did not intend to 
exclude African American workers, the result was exclu- 
sion. One such method today is the bans on licensure for 
people with criminal records. 


As discussed in Chapter 12, Mental and Physical Harm 
and Neglect, state and federal governments have crim- 
inalized African Americans throughout our nation’s 
history, resulting in African Americans being more likely 
to have criminal records without necessarily committing 
crimes at higher rates than other races or ethnicities.'*° 
Race discrimination and disproportionality in the crim- 
inal justice system thus combine with laws like those 
excluding persons with criminal justice system involve- 
ment from licensure to close off avenues for work. 


It is difficult for people with criminal records, who are 
disproportionately African American, to find jobs, even 
if their records are old or have little to do with the job, 
or if they have demonstrated rehabilitation.'*” When a 
license is required those challenges 
can become insurmountable. One 
2016 study showed that there were 
27,254 state occupational licens- 
ing restrictions against people with 
criminal records nationwide, 12,669 
of which involve restrictions on li- 
censure for people with any type of 
felony conviction and 6,372 of which 
involve restrictions for people with 
misdemeanor convictions.'** 19,786 
licensure restrictions were lifetime bans and 11,338 were 
mandatory and allowed no discretion by the board.'*° 
In some instances, upon release, formerly incarcerated 
persons cannot work in the very professions for which 
prison job rehabilitation programs trained them.'”° For 
example, while many prisons provide training programs 
on barbering, laws in every state prevent a formerly in- 
carcerated person from working as a barber.’ 
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Recently, efforts have begun to reform these criminal 
record exclusions.'*? Several states have now passed 
laws to revise licensing restrictions related to peo- 
ple’s criminal records.'*? But thousands of restrictions 
still remain. A database funded by the United States 
Department of Justice shows that there are currently 
12,989 consequences of having a criminal record for 
various licenses nationwide.'* 


Discrimination in Promotion and Pay 
During World War I, African American workers began 
to make headway in previously white workplaces and 
industries. African American men took blue collar jobs 
previously held by immigrants who had shifted employ- 
ment to the war effort; African American women took 
jobs previously held by white women and boys.!*° African 
American workers might earn 300 percent more doing 
industrial labor in the North than they earned doing ag- 
ricultural labor in the South.'®° As discussed in Chapters 
1 and 5, these job opportunities in the North and West 
led approximately three million African Americans to 
migrate from the South between World War I and World 
War II, and another five million to move between 1940 
and 1980.'%” 


Wherever they landed in the North, the Midwest, or the 
West, African Americans found more discrimination, 
which translated into racial job ceilings, pay differentials, 
and segregation by job type.'** For example, Ford Motor 
Company refused to employ African American workers 
at a level above general labor outside of the Detroit area, 
and in the Chicago stockyards African American workers 
were excluded from jobs as foremen, as they were not 
permitted to supervise white workers.'”° 


For example, Ford Motor Company refused to employ Black workers 
at a level above general labor outside of the Detroit area, and in 
the Chicago stockyards Black workers were excluded from jobs as 
foremen, as they were not permitted to supervise white workers. 


In the urban industrial South, African American work- 
ers were categorized in lower-level jobs “helping” white 
workers, who would simply supervise work while taking 
home the higher wage.?°° One African American employ- 
ee at the Firestone Company’s Memphis plant described 
how: “You'd be classified as a ‘helper,’ but you’d be doing 
all the work. The white man would get the high wage ... 
[but] he’d just be sittin’ there watchin’.”*” As a result, 
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Building site with whites on one side and African Americans on the other. 


African American workers were penalized both with 
lower wages and fewer advancement opportunities. 


Black workers were often only hired in jobs that were far 
more physically dangerous.’” For example, Ford Motor 
Company’s foundry, where many African American 
workers were employed, had a lack of safety equipment, 
poor ventilation, and management-induced speed-ups 
that lead to worker injury and death.**? One foundry 
worker described others finished a shift “so matted and 
covered with oil and dirt that no skin showed...we could 
[only] tell a friend by his voice.”? 


This pattern continued across manufacturing sectors 
for decades. African American workers were limited to 
lower-paying categories, barred from supervisory roles, 
and denied opportunities for advancement. For exam- 
ple, by 1970, one-fifth of autoworkers in Detroit were 
Black, but Black workers remained all but completely 
excluded from higher-level positions.? 


In 1968, African American autoworkers formed the 
Dodge Revolutionary Union Movement to protest rac- 
ism at the plant. A writer in the organization’s newsletter 
laid out the stark segregation and discrimination then 
present at the plant: 

“95% of all foremen in the plants are white; 

99% of all the general foremen are white; 

. 100% of all plant superintendents are white; 


. 90% of all skilled tradesmen are white; 


90% of all apprentices are white; (6)...systemati- 
cally all of the easier jobs are held by whites; 
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Whenever whites are on harder jobs they 
have helpers; 


When Black workers miss a day they are re- 
quired to bring 2 doctors’ excuses as to why they 
missed work; 


. ..seniority is also a racist concept, since Black 
workers were systematically denied employment 
for years at the plant.”*°° 


This trend was not limited to manufacturing. In 1950, sal- 
aries of college-educated workers, in both the North and 
South, were significantly lower for African Americans 
across industries. For example, African American man- 
agers averaged an annual salary of around $1,400, while 
white managers averaged closer to $3,500.” In today’s dol- 
lars, this translates to a monthly salary of approximately 
$1,396 for African American managers and $3,489 for white 
managers.*°* Discrepancies like this existed in profession- 
al, teaching, farming, clerical, sales, and skilled technician 
occupations as well.”°° 


SALARY OF COLLEGE EDUCATED WORKERS 
By Race in 1950 


White 


African American 


Exclusion from New Deal Protections 

In the 1930s, the federal government under President 
Franklin D. Roosevelt sought to remake the relationship 
between employer and employees.””° The New Deal trans- 
formed American society and set in motion the creation 
of the middle class””"—but for white Americans.” The New 
Deal reshaped the role of the federal government in pro- 
viding for American citizens.”"* Programs funded under 
the New Deal infused a huge amount of capital into the 
economy. Two researchers have estimated that the federal 
government spent almost $27 billion on various New Deal 
public works programs between 1933 and 1943.7" 


Southern Democrats, who rose to power by preventing 
African Americans from voting through a combination 
of violence and voter suppression laws, forced President 
Roosevelt essentially to exclude African Americans from 
New Deal programs and legislation.” While northern 
liberals at the time would not support explicitly racist 
language in the programs and statutes, the Southern 
Democrats’ racist aim was accomplished in the structure 
of the programs themselves.” In order to pass numerous 
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New Deal laws, President Roosevelt compromised with 
the Southern Democrats to ensure their votes by largely 
excluding jobs mostly held by African Americans from 
the New Deal’s protections like unemployment insur- 
ance, minimum wages, equalized bargaining power, or 
anti-child labor laws.” Agricultural and domestic-ser- 
vice workers, and anyone with seasonal or part-time jobs, 
were excluded from these benefits.*"* Approximately 85 
percent of all African American workers in the United 
States at the time were excluded,”* although some his- 
torians disagree that federal lawmakers intended to 
discriminate against African Americans.”*° 


~ 85% of African 


American workers 
were excluded from New Deal programs 


Congress also compromised to allow New Deal pro- 
grams to be administered at the local level.*"! By the 
design of the Southern Democrats in Congress, south- 
ern local white government officials were in control of 
local relief efforts—individuals who held the view that 
African Americans should not receive relief of any kind 
if white southerners had laundry to be done or cotton 
to be picked.””? While African American northerners re- 
ceived some governmental jobs and assistance, African 
American southerners did not.” 


The following is a non-exhaustive list of labor-related 
New Deal laws and programs and the ways in which they 
have discriminated against African Americans. Many of 
the New Deal laws created the foundational structures 
that continue to provide Americans with a social safety 
net today. 


National Industrial Recovery Act of 1933 

The National Industrial Recovery Act created the National 
Recovery Agency, which established industry-specif- 
ic minimum wages and employment protections. The 
National Recovery Agency eventually enacted over 540 
codes providing for minimum wages and maximum 
hours in different industries.’ 


Many employers advocated for explicitly racist codes 
before the agency—one argued that African American 
workers made “a much better workman and a much bet- 
ter citizen, insofar as the South is concerned, when he is 
not paid the highest wage.”*”® While explicit race-based 
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codes were not adopted, the structure of geographic and 
occupational classifications in the codes often accom- 
plished the same goal. An industry code would classify a 
state as either “Northern” or “Southern” for the purpose 
of setting a minimum wage, with “Southern” states often 
having a lower minimum.” And different occupations, 
governed by different codes, had different minimum 
wages. One example demonstrates how the government 
used both geographic and occupational classifications 
and exclusions to pay African American workers less and 
provide them fewer protections. Delaware was classified 
as being “Northern’—and thus subject to a higher mini- 
mum wage—for 449 industry codes, but was classified as 
being “Southern’—and thus subject to a lower minimum 
wage—for the fertilizer industry, where African American 
workers made up 90 percent of the industry.*” John P. 
Davis, in a speech to the 25th Annual Conference of the 
National Association for the Advancement of Colored 
People in 1934 stated: “[T]he one common denomina- 
tor in all these variations is the presence or absence of 
Negro labor. Where most workers in a given industry are 
Negro, that section is called South and inflicted with low 
wage rates. Where Negroes are negligible, the procedure 
is reversed.””’8 


The purpose of the occupational and geographic dif- 
ferentials in the wage codes was clear to those involved 
in implementing the National Industrial Recovery Act 
at the time. The Executive Director of the National 
Recovery Agency’s Labor Advisory Board wrote in 
1934: “[T]o the degree the Southern rate is a rate for 
Negroes, it is a relic of slavery and should be eliminat- 
ed.””° That same year, Ira De A. Reid, of the National 
Urban League, wrote in the newspaper the Chicago 
Defender: “the Negro’s initial attitude towards the 
national recovery act is best reflected in the interpre- 
tation of initials given by one observer who called it 
‘Negro Riddance Act.’”*%° 


National Labor Relations Act of 1935 

(Wagner Act) 

The National Labor Relations Act of 1935 (NLRA or 
Wagner Act), proposed by Senator Robert Wagner, dra- 
matically increased the power of organized labor by 
allowing officially certified unions in certain sectors 
the right to negotiate on behalf of all employees, if sup- 
ported by a majority of workers.”*! The National Labor 
Relations Board (NLRB), the agency designated to ad- 
minister the law, was abl -e to hold hearings and resolve 
disputes involving union representation. 


The NLRA harmed African Americans by purposeful- 
ly allowing unions to discriminate based on race and 
by failing to cover sectors of the economy that mostly 
employed African Americans.”” This undermined the 


Chapter 10 —€5— Stolen Labor and Hindered Opportunity 


bargaining power of African American workers and their 
ability to participate in the newly-recovering economy 
for decades.** 


Labor unions have played a critical role in the develop- 
ment of American society and the day-to-day experience 
of the American worker. During and after the New Deal, 
workers’ and employers’ power was uniquely balanced, 
which enabled an unprecedented improvement in the 
condition of the working class in America, the benefits of 
which continue to be seen today.*** For example, workers 
with strong unions have been able to set industry stan- 
dards for wages and benefits that help all workers, both 
union and nonunion.”* “Union workers are more likely 
to be covered by employer-provided health insurance. 
More than nine in 10 workers covered by a union con- 
tract (94%) have access to employer-sponsored health 
benefits, compared with just 68 percent of nonunion 
workers.”**° As another example, union workers also 
have greater access to paid sick days. Nine in 10 workers 
covered by a union contract (91 percent) have access to 
paid sick days, compared with 73 

percent of nonunion workers.” 


out of the way.*! For example, the NLRB-certified 
Building Service Employees Union in New York forced 
Manhattan hotels, restaurants, and offices to replace 
African American elevator operators and restaurant 
workers with white employees, and the federal agency 
took no action in response.” 


In 1944, the U.S. Supreme Court held that unions were 
obligated to represent their members without discrim- 
inating on the basis of race, but did not require them 
to eliminate racial segregation in their membership or 
provide African American union members with a mech- 
anism for enforcing their civil rights.*** 


Only in 1964 did the federal agency finally decide that 
it could revoke a union’s government certificate due to 
its racial segregation.*** Even then, individual African 
American workers still had limited recourse against rac- 
ist union leadership. Employees subject to a racist union 
could not deal directly with their employer instead.**° 
Additionally, even after the NLRB stopped certifying 


While African American leaders pro- 
posed amendments to the NLRA to 
prohibit government certification 
of a union that did not allow African 
American workers to join and have 


Federal law essentially allowed unions to ignore Black workers by 
maintaining segregated unions, segregating Black workers into 
less-skilled jobs, locking them out of contract negotiations, and 
using collective bargaining rights to force employers to replace 


all rights, the American Federation 
of Labor, the principal white-dom- 
inated federation of craft unions, 
opposed this protection due to its 
desire to eliminate competition from African American 
workers.**8 The American Federation of Labor and 
Southern Democrats won, and the final law protected 
the bargaining rights of unions with racist membership 
policies. This gave white labor organizers the power to 
exclude African American workers from contract nego- 
tiations and implement their racist views in the union 
contracts, protected by the federal government.” 


The finallaw also excluded agriculturaland domestic work- 
ers, another compromise to the Southern Democrats.”!° 


Federal law essentially allowed unions to ignore and 
discriminate against African American workers by pro- 
tecting segregated unions. Unions refused to admit 
African American workers or afford them the privileges 
of membership, segregated African American workers 
into less-skilled jobs, and used collective bargaining 
rights to force employers to replace African American 
workers with white workers, while the NLRB, the feder- 
al agency charged with administering the NLRA, stood 


366 


Black workers with white workers. 


whites-only unions, seniority rules meant that African 
American workers would need years to secure wages 
comparable to those of white workers.**° 


Social Security Act of 1935 

The Social Security Act of 1935 created old-age and un- 
employment benefits to help seniors and those out of 
work. This landmark law followed the same pattern as 
the rest of the New Deal legislation in limiting how its 
benefits applied to African Americans through occupa- 
tional carve outs for agricultural and domestic labor, 
and allowing local rather than federal administra- 
tion,”*” although some historians dispute the allegation 
that Congress acted with racist intent in making these 
carve outs.*** The Social Security Act created several 
programs that remain central to the government’s 
efforts to ensure some minimal level of financial 
stability, including retirement insurance, unemploy- 
ment insurance, and Aid to Families with Dependent 
Children programs.**? 
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During the debate over the Social Security Act, Congress 
acknowledged the preponderance of African American 
workers in the agricultural and domestic labor sectors, 
but excluded these occupations despite accusations of rac- 
ism.”°° Charles H. Houston testified on behalf of the NAACP: 
“In these States, where your Negro population is heaviest, 
you will find the majority of Negroes 
engaged either in farming or else in 
domestic service, so that, unless we 
have some provisions which will ex- 
pressly extend the provisions of the 
bill to include domestic servants and 
agricultural workers, I submit that 
the bill is inadequate... ”? 


most white children worked in industrial settings and most Black 


African Americans advocated for a 
nondiscrimination provision in the 
statute as protection from the rac- 
ist local administration of previous 
New Deal relief statutes. For example, one activist point- 
ed out that in the local administration of past emergency 
measures “there hald] been repeated, wide-spread, and 
continued discrimination on account of race or color as 
a result of which Negro men, women, and children did 
not share equitably and fairly in the distribution of the 
benefits accruing from the expenditure of such Federal 
Funds.””? Congress did not include any such provision 
in order to secure the support of Southern Democrats. 
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d ' . ’ aah Na J 
Nine-year-old boy receiving twenty cents for hamper of beans he picked for a contract farmer, 
Homestead, Florida (1939) 


Charles H. Houston expressed the view of many African 
Americans: “If we follow the history of the workmen’s 
compensation acts, we know that two great classes of 
workers who will be excluded from the benefit of unem- 
ployment insurance; they are agricultural workers and 
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domestic workers. Again, 3 out of every 5 Negro workers 
drop through the holes of the sieve.”** 


Fair Labor Standards Act of 1938 
The Fair Labor Standards Act of 1938 (FLSA), which 
is still in force today, provides the federal minimum 


Like other New Deal laws, the Fair Labor Standards Act excluded 
agriculture and domestic services from its labor protections. 
Because of these exclusions, the FLSA essentially outlawed white 
child labor and continued to allow Black child labor, because 


children worked in agriculture. 


wage, the maximum number of working hours before 
overtime pay is required, and the limits on child labor. 
Like other New Deal laws, in order to appease Southern 
Democrats, the law purposefully excluded certain oc- 
cupational categories, like agriculture and domestic 
services, preventing the majority of African Americans 
from benefiting from the law’s protections.*** Because 
of these exclusions, the FLSA essentially outlawed child 
labor in industrial settings, where most white children 
worked at the time, and allowed child labor in agricul- 
tural and domestic work, where most African American 
children worked.?”° 


Members of Congress were clear about the racist intent. 
For example, Florida Representative J. Mark Wilcox ex- 
plicitly stated: “You cannot put the Negro and the white 
man on the same basis and get away with it. Not only 
would such a situation result in grave social and racial 
conflicts but it would also result in throwing the Negro 
out of employment and in making him a public charge. 
There just is not any sense in intensifying this racial 
problem in the South, and this bill cannot help but pro- 
duce such a result.” 


Congressman Cox of Georgia specifically objected to the 
possibility of equal wages because of the impact it would 
have on relieving the economic subjugation of African 
Americans central to the social organization of the South, 
stating the FLSA “will, in destroying State sovereignty and 
local self-determination, render easier the elimination 
and disappearance of racial and social distinctions.”**” As 
with other New Deal legislation, Congress included the 
agricultural and domestic service exemptions in order 
to secure the support from Southern Democrats needed 
to pass the legislation at all.7°* 
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Thus, when the FLSA passed without applying to agricul- 
tural or domestic workers, or to employers engaged in 
intrastate commerce such as service workers, it achieved 
the explicit aims of the drafting Congress. Like the other 
New Deal legislation, it accomplished the withholding 
of protections from many African Americans through 
these “race-neutral” occupational exclusions. These 
carve outs remained until the 1970s, and agricultural 
workers are still excluded from overtime protections.”°° 


As originally enacted, the FLSA did not address pay for 
tipped workers.*©° While tipping prior to the Civil War 
had been frowned upon by many as an aristocratic, 
European practice incompatible with American democ- 
racy, after the war many restaurants and rail operators 
embraced tipping as a means of hiring newly freed 
African Americans without actually paying them—these 
workers were forced to labor for tips alone.*” Tipping 
thus kept African American workers in an economically 
and socially subordinate position.” 


Later the Supreme Court held that employers could 
count workers’ tips toward their wages when calculat- 
ing whether a worker was receiving minimum wage.”® 
Employers did not need to pay their employees at all as 
long as workers’ income from tips met or exceeded the 
established federal minimum wage.”** Congress did not 
require a base wage for tipped employees until 1966. 
Set then as fifty percent of the federal minimum wage, 


service quality.** And 17 percent of tipped working people 
of color live in poverty, compared to less than 13 percent 
of all tip workers.?° 


Federal Emergency Relief Administration 
(1933 to 1935) and Works Progress 
Administration (1935 to 1941) 

The Federal Emergency Relief Administration (FERA) 
provided funding for state and local government pro- 
grams in public works and the arts, and provided more 
than 20 million jobs.’” But the program disproportion- 
ately spent its funds on unemployed white workers, 
frequently refusing to hire African American workers 
for anything except unskilled work, and paying less than 
the officially stipulated wage.*” One local administrator 
stated that “he had to tailor relief ...to accommodate the 
demands of southern plantation owners for cheap farm 
labor by curtailing [the level of] relief payments to agri- 
cultural laborers and sharecroppers.””” 


The Works Progress Administration (WPA) replaced FERA 
in 1935, but continued its racist and often sexist practices. 
For example, driven by the presumption that men were the 
primary earners and most in need of jobs amoung needy 
families, most projects created heavy construction-type 
work for men, ignoring women’s wage needs and limit- 
ing their opportunities.”” From 1935 to 1941 fewer than 20 
percent of all WPA workers were women and only about 
three percent were African American women.”” Projects to 

train women in domestic skills were 

often explicitly limited to only white 

women.” Government Officials spe- 


The Federal Emergency Relief Administration (FERA) provided 
funding for state and local government programs in public works 
and the arts, and provided more than 20 million jobs. From 1935 to 
1941 fewer than 20 percent of all WPA workers were women and only 
about three percent were Black women. Projects to train women in 
domestic skills were often explicitly limited to only white women. 


cifically pushed African American 
workers out of WPA jobs when local 
conditions required cheap agricultur- 
al labor. In Oklahoma, a WPA official 
closed an African American women’s 
work project when there was a large 
cotton crop, writing to Washington, 


the tipped federal hourly minimum cash wage stands 
today at $2.13, where it has been for more than a quarter 
century.” The employer must make up the difference 
between this amount and the federal minimum hourly 
wage of $7.25 only if the employee’s tips combined with 
the direct wages of at least $2.13 per hour do not equal 
the federal minimum hourly wage.” 


Today’s tipped wage system carries the legacy of slavery. 
While African American workers no longer are over-rep- 
resented in the tipped workforce, studies of the restaurant 
industry have revealed that diners consistently tip African 
American servers less than white servers, regardless of 
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D.C.: “these women are perfectly able 
to do this kind of work and there is 
plenty of work to do.”””° 


Civilian Conservation Corps (1933 to 1942) 
The Civilian Conservation Corps (CCC), a public 
works program focused on conservation projects, em- 
ployed over 2.5 million men during its tenure—African 
American and white women were completely excluded— 
just 10 percent of whom were African American men.”” 
While this was somewhat similar to the percentage of 
African Americans in the population at large, the con- 
ditions of the CCC replicated the racist government 
intervention seen in other programs, with explicitly lim- 
ited participation numbers, official segregation at work 
camps, and with African American workers restricted 
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to the least-desirable unskilled jobs.’”* For example, in 
Georgia, local selection agents refused to enroll a sin- 
gle African American applicant for almost a year, and 
only relented and enrolled a token number of African 
Americans after federal agents threatened to withhold 
the state’s entire allotment of funds.’” 


Tennessee Valley Authority 

The Tennessee Valley Authority was a public utility created 
by the federal government to bring jobs and development 
to an area hit especially hard in the Depression. The 
project included construction, conservation, and social 
service jobs, and it remains one of the largest utilities in 
the country today.”*° It too continued the pattern of the 
other government works programs. African American 
workers were assigned to work separately on construc- 
tion projects, and were only allowed to work at all if there 
were enough African American workers to make up a full 
segregated crew.”*! African American workers were also 
denied foreman or supervisory roles.”®? 
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Tennessee Valley Authority. Fontana Dam, North Carolina. “Negro tent camp.” 


(1942) 


Agricultural Adjustment Administration 

The federal government created the Agricultural 
Adjustment Administration (AAA) in 1933 to increase 
agricultural prices by paying farmers to grow fewer 
crops.”** The administration of the AAA harmed African 
American workers in three specific ways. 


First, the program reduced crop planting. For exam- 
ple, the agency limited the amount of land dedicated 
to cotton farming, but allowed each white landowner 
to decide which acres to stop cultivating, and most often 
they chose those worked by African American tenant 
farmers and sharecroppers.7** 


Second, landowners received federal payments, but the 
federal administration allowed white landowners to act 
as “trustees” for their African American tenants with- 
out oversight from the AAA.”* Often, landowners never 
paid their African American tenants.”*° 
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Third, the AAA allowed disputes over payments to be 
brought to local elected county committees, and not 
a single African American farmer served on a county 
committee throughout the South.**” The county com- 
mittees, composed of white landlords and white tenants, 
ruled against African American tenants and directed the 
vast majority of benefits for the program to white farm 
owners.”*§ In 1934, Ira De A. Reid of the National Urban 
League said that “[s]o far as the Negroes in the South are 
concerned the AAA [and other New Deal Agencies] might 
just as well be administered by the Ku Klux Klan.””°° 


Fair Employment Practices Committee 
Faced with enormous activist pressure, President 
Roosevelt during World War II attempted to protect African 
American workers, but these actions were temporary and 
did not have serious enforcement powers. In the lead up to 
World War U, civil rights activists demanded desegregation 
of the defense industry. Following a 1941 meeting of civil 
rights groups from across the country, activists formed the 
March on Washington Movement with the aim of using 
mass protest to desegregate the military and industrial 
workplaces that were central to the war effort.?%° Soon 
the movement had spread across the country, with local 
chapters from San Francisco to Washington, D.C.*" 


By June 1941, 100,000 or more African American work- 
ers from across the country were expected to march on 
the nation’s capital, alarming President Roosevelt at the 
prospect of a mass protest in Washington, D.C. on the eve 
of the country’s entry into war.’” In response, he issued 
Executive Order 8802, which both banned discrimina- 
tion on the basis of race in government employment, 
defense industries, and training programs and created 
the Fair Employment Practices Committee (FEPC) to 
investigate and address complaints of race discrimina- 
tion.*°? While a step forward, FEPC had power over only 
public-financed wartime industries, and it did not have 
any real enforcement power. It was only able to issue 
recommendations, including the cancellation of defense 
contracts in cases of persistent discrimination.” 


FEPC’s impact varied around the country. From March 
1942 to 1944, African American employment in war-pro- 
duction jobs rose from under three percent to over eight 
percent, and some African American workers found jobs 
as skilled labor in manufacturing and minor manageri- 
al roles.*°° The most progress was made in places where 
African American activists, progressive unions, and local 
civil rights organizations worked together with FEPC in- 
vestigations to pressure for change. In St. Louis, a large 
March on Washington Movement chapter agitated to re- 
instate African American workers at a local arms plant, 
raise wages, and increase hiring of African American 
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women. The organization used its resources to file and 
pursue FEPC complaints, justifying the establishment 
of a regional office to address the concerns of African 
American works, but pursued this official action hand- 
in-hand with mass rallies to general grassroots support.” 


Under the weak enforcement system, other geographic ar- 
eas were less successful. Both public officials and private 
employers in several southern cities refused to provide 
integrated defense employment, and the federal govern- 
ment did not force action.**”” FEPC 
had no mechanism to act against 
Alabama Governor Frank Dixon, who 
supported employment of African 
American war workers only within 
the bounds of the segregationist sys- 
tem already in place in the southern 
states.*°° FEPC disbanded in 1946 as 
the war ended, thus ending a tempo- 
rary attempt of limited effectiveness 
to address labor discrimination.”°° 


Gains and Limitations of the Civil 

Rights Acts 

Congress passed a series of civil rights laws in the 1960s 
prohibiting discrimination in employment, voting, and 
housing. Title VII of the Civil Rights Act of 1964 outlawed 
employment discrimination on the basis of race, color, 
religion, sex, or national origin.°° 


Title VII created strong protection for African American 
workers throughout the country, making it illegal for 
an employer to (1) fail to hire or discriminate against 
a worker, or (2) limit job opportunities because of that 
worker’s “race, color, religion, sex, or national origin.”*” 


The law protects workers against current racial discrimi- 
nation and segregation practices, but does not provide a 
way to right past wrongs.*” It exempts “bona fide” seniori- 
ty systems and professionally developed ability tests.°°? The 
former are also known as “last hired, first fired” systems, 
and the latter include tests developed as part of an appli- 
cation process, such as for firefighters, even though these 
can be employed in a discriminatory manner.*™ Strict 
adherence to a seniority system means that “last hired” 
African American workers, who more recently moved into 
positions now that racist discrimination is outlawed, will 
be “first fired,” under the systems allowed by the law.° 
In 1977, the Supreme Court held that Title VI did not out- 
law these seniority systems even when they discriminate 
against African American workers, stating that a seniority 
policy “does not become unlawful under Title VI simply 
because it may perpetuate pre-Act discrimination.”*” 
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Title VII is limited in other ways as well. The Supreme 
Court also drew a line between intentional and uninten- 
tional discrimination.*” Currently, Title VI protects an 
employee if they can show that their employer intended 
to discriminate against them,*°* which can be difficult 
to prove. If the employee cannot prove their employer’s 
racist intentions, Title VI protects them only if the chal- 
lenged employment practice is not “job related” or not 
“consistent with business necessity.”*°° For example, in 
Griggs v. Duke Power Company, the defendant company re- 


Between 1964 and the late 1970s, the federal government enacted 
affirmative action programs which increased the number of 
minority groups in government contracting work until the 
Supreme Court and the Reagan Administration effectively ended 
federal affirmative action in the 1980s. 


quired a high school diploma or passing an intelligence 
test for certain jobs. Neither requirement was related to 
successful job performance, and both requirements dis- 
qualified African American applicants at a substantially 
higher rate than white applicants.*"° The requirements 
did not fulfill a genuine business need and was thus 
prohibited by the Act.*" In 1965, Congress formed a fed- 
eral agency called the Equal Opportunity Employment 
Commission to enforce Title VII and other employment 
statutes and regulations. The commission, which con- 
tinues today, covers all industries, and not just wartime 
industries, like its predecessor, the Fair Employment 
Practices Committee.*” It also has enforcement powers 
to assess penalties and issue orders, instead of only mak- 
ing recommendations.*"* However, the agency has been 
chronically underfunded, which has limited its ability 
to widely enforce federal protections against racial dis- 
crimination in a large number of cases.** The agency’s 
staff numbers decreased from 3,390 to 1,968 between 
1980 and 2018 despite the U.S. population increasing by 
more than 44 percent in that time.*” 


Limits of Affirmative Action 

As the Civil Rights Acts were only forward-looking, 
between 1964 and the late 1970s, the federal govern- 
ment enacted affirmative action programs intended 
to address the effects of past racist discrimination and 
segregation.*!© These programs increased the number 
of underrepresented groups in government contract- 
ing work until the Supreme Court and the Reagan 
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Administration in the 1980s effectively brought many 
federal affirmative action programs to an end. 


In 1965, President Lyndon B. Johnson issued Executive 
Order 11246, which required government contractors 
to employ affirmative action to expand opportuni- 
ties for underrepresented groups and established the 
Office of Federal Contract Compliance to enforce the 
order.*”” In 1972, the Nixon Administration approved the 
“Philadelphia Plan,” which instituted numerical goals 
and timetables for the integration of Black and other 
racial minority workers into fed- 

eral contracts.*"* In the late 1970s, 

President Jimmy Carter extended 


Housing Segregation Limits African 
American Job Opportunities 

Despite the unquestionable progress made in civil and 
workers’ rights since the Civil Rights Acts, numerous sys- 
temic issues continue to harm African American workers. 


The government and private actions described in 
Chapter 5 created a segregated American landscape 
across the country. This residential segregation created 
an entrenched type of employment discrimination in 
the second half of the 20th century. 


affirmative action requirements 
to state and local governments, 
educational institutions, and con- 
tractors—nearly every entity that 
did business with the federal gov- 
ernment.*° These executive actions, 
along with anti-discrimination laws 


Following World War Il, white workers followed the government 
incentives described in Chapter 5 and moved to the suburbs. 
Large industrial employers closed facilities in urban centers and 
followed the white workers. Black workers, who could not move 
to the suburbs due to the barriers erected by federal and local 
governments, were left behind in urban centers. 


improved labor market conditions 

for African Americans.*° Between 

1974 and 1980, the rate of minori- 

ty employment in businesses that contracted with the 
federal government rose by 20 percent.*' Local govern- 
ment set-aside programs also had impact. A 2014 study 
found that these programs led to a 35 to 40 percent 
reduction in the Black-white gap in self-employment, 
which is a proxy for small business ownership, though 
it appeared that the gains mostly benefited those who 
were better educated.*”” 


By the late 1970s, an organized backlash had developed 
and a number of lawsuits challenged the constitutionali- 
ty of affirmative action.*”* In response, the U.S. Supreme 
Court began narrowing the scope of affirmative action 
programs. The Court has not held that affirmative ac- 
tion is permissible as redress for past harms. The Court, 
however, did reject explicit race-based quota systems 
in Regents of the University of California v. Bakke in 1978. 
There, the Court held that it was permissible for gov- 
ernment affirmative action programs—in this case, a 
state school—to consider an applicant’s race in order to 
advance the interest of diversity, but that it was uncon- 
stitutional for an affirmative action program to employ 
race-based quotas. *** 


By the early 1980s, under President Ronald Reagan, the 
federal government began to restrict its enforcement of 
affirmative action requirements, halting the progress 
made during the preceding administrations.°”> 
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Following World War II, white workers followed the gov- 
ernment incentives described in Chapter 5, Housing 
Segregation, and moved to the suburbs.*”° Large indus- 
trial employers closed facilities in urban centers and 
followed the white workers.*”’ Black workers, who could 
not move to the suburbs due to the barriers erected by 
federal and local governments, were left behind in urban 
centers.*** These barriers included discriminatory and 
inequitable government transportation policy decisions 
that limited urban African Americans’ access to jobs, *”° 
like the Bay Area Rapid Transit (BART) system, designed 
in the 1960s. In an Oakland neighborhood that is one of 
the most diverse in the city and one of the densest parts 
of the region, BART trains run nearly 3 miles without 
stopping, whereas BART stations are only 1.75 miles apart 
in suburban areas that are less than half as dense.**° As 
one transportation expert explained, “BART was literally 
designed ... to speed white suburban commuters past 
Black inner-city residents.”*# For an in depth discussion 
of transportation discrimination, please see Chapter 7. 


Research has produced evidence that the phenome- 
non of “job suburbanization” caused significant decline 
in Black employment and increased Black-white la- 
bor inequality.**? Examples of the movement of jobs 
to the suburbs abound. For instance, the Ford Motor 
Company moved all engine production sited at its River 
Rogue plant—at the time, the largest employer of Black 
workers in the Detroit region—to facilities in suburban 
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Brook Park, near Cleveland and Dearborn, outside of 
Detroit.*** Michigan’s Labor Market Letter observed the 
“creation of avery large and alarmingly consistent list of 
long-term unemployed” Black workers in the region.** 


This exodus of major employers to the suburbs also 
prevented African Americans from fully taking advan- 
tage of benefits provided by unions. For example, the 
Communication Workers of America lost thousands of 
African American members when customer service call 
centers moved out of New York City and reopened in 
areas not easily accessible to African Americans living 
in the city.*°° 


Between 1967 and 1987, the number of industrial jobs 
dropped precipitously in cities with large Black popu- 
lations: by 64 percent in Philadelphia, by 60 percent in 
Chicago, by 58 percent in New York, and by 51 percent in 
Detroit.*°° Oakland and Los Angeles also experienced a 
decline in manufacturing.*”” Automobile and tire compa- 
nies that had been prevalent in Los Angeles shuttered or 
moved to the suburbs as early as the 1950s.**° An analysis 
of census data for the 15 largest metropolitan areas of the 
time found that between 1960 and 1970, the suburbs of 
these areas saw a 44 percent increase in jobs while cen- 
tral cities saw a seven percent decline.**? Whereas nearly 
two thirds of jobs were in urban centers in 1960, by 1970, 
only 52 percent of jobs were in urban centers and in some 
cities, the majority of jobs were suburban.**° Corporate 
executives occasionally admitted that avoiding Black 
communities “sometimes” motivated their decisions 
about where to locate.*“' Federal jobs in urban centers also 
dropped by more than 41,000 between 1966 and 1973.*7 


suburban locations about thirty miles from the African 
American neighborhood.*** 
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African American settlement near steel foundry. Workers homes in East St. Louis, Illinois. (c. 1920 


More recently, U.S. trade policy added to the negative im- 
pact of automation and changing technology on jobs for 
African Americans.** Free trade policies and the resulting 
job losses in the manufacturing sector hit African American 
men especially hard, as this sector has offered relatively 
higher-paying jobs for those with lower levels of educa- 
tional attainment.*“* These jobs were also more likely to 
be unionized and afford a range of attendant benefits, 
from health care to pensions.*"’ African American workers 
were also disproportionately among those whose call cen- 
ter and customer service jobs were subject to offshoring. 
One study found that African Americans lost 646,500 good 
manufacturing jobs between 1998 and 2020, a 30.4 per- 

cent decline in total African American 

manufacturing employment, as part 

of the overall loss of more than 5 mil- 


Corporate executives occasionally admitted that avoiding Black 


communities “sometimes” motivated their decisions about 
where to locate. Between 1970 and 1993, African Americans lost 
ground in nearly every economic category, with unemployment 


among African Americans rising from 5.6 percent to 12.9 percent. 


lion manufacturing jobs during that 
time period.*8 


African American workers who have 
lost their jobs have been less likely 
than their white counterparts to 


By the early 1990s, the African American urban indus- 
trial working class had nearly disappeared nationwide. 
The impact was broad. Between 1970 and 1993, African 
Americans lost ground in nearly every economic catego- 
ry, with unemployment among African Americans rising 
from 5.6 percent to 12.9 percent.*** If new manufactur- 
ing was built, forexample, by American auto companies, 
studies have shown a consistent pattern of rural and 
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find a replacement job, and when 

they found new jobs, they more 

likely to experience pay cuts.**° The 
loss of jobs to free trade also depressed wages in the 
long term and intensified wealth inequality.*° The im- 
pact has been far reaching. One researcher found that 
manufacturing decline between 1960 and 2010 had dis- 
proportionately harmed African American communities 
in the areas of wages, employment, marriage rates, house 
values, poverty rates, death rates, single parenthood, 
teen motherhood, child poverty, and child mortality.*" 
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These harms may continue. More than a quarter of all 
African American workers are concentrated in 30 jobs 
at high risk of automation, according to a 2017 finding 
of the Joint Center for Political and Economic Studies.*” 


Ongoing Discrimination 

Legal segregation resulted in social separation between 
African American and white Americans, with lasting 
consequences. Employers often hire new employees by 
relying on their social networks, ethnic loyalties, appren- 
ticeships, and union relationships. Legal segregation 
prevented Black workers from building these necessary 
formal and informal networks with white Americans, ef- 
fectively barring Black workers from entering into new, 
mostly white workplaces or industries.*°? 


African Americans continue to experience labor dis- 
crimination today. One meta-analysis examining a 
25-year period starting in 1989 found that discrimina- 
tion against African Americans in the labor force had not 
decreased.** African Americans receive interview call- 
backs for jobs at lower rates than white people. In a study 
where equally qualified resumes with white-sounding 
and Black-sounding names were sent out, white appli- 
cants received 36 percent more callbacks than African 
American applicants.*° 


Even when researchers enhanced the resumes as- 
sociated with Black-sounding names to make them 
stronger, white candidates still received more call- 
backs.*°° Another study found that African American 
candidates had stronger odds of being called for an 
interview when their resumes were stripped of infor- 
mation conveying racial or ethnic background.*” 


Discrimination against job applicants with criminal his- 
tory is another factor limiting work opportunities for 
African Americans. As discussed above in the licensure 
section, this discrimination is mandated in some instanc- 
es and permitted in others.*°* As mass incarceration has 
disproportionately impacted African Americans, they 
have disproportionately suffered post incarceration chal- 
lenges. By 2010, people with felony convictions accounted 
for eight percent of all adults and 33 percent of African 
American adult males.*? Having a felony conviction is 
worse for formerly incarcerated African American job 
applicants than white applicants.**° One study found that 
African American men with no criminal history applying 


According to one meta-study, from 1989 to 2014, employment 
discrimination against African Americans had not decreased. 
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for entry-level jobs were less likely to receive a call back 
than white male applicants who had recently been incar- 
cerated.*" Research has shown that even in jurisdictions 
with “ban the box” policies barring employers from 
asking about a candidate’s criminal 
history on a job application, African 
American applicants receive signifi- 
cantly fewer callbacks than white job 
applicants because employers may 
assume the African American appli- 
cants have a criminal history.*© 


While Black women have endured both racism and sex- 
ism and persistently had their labor devalued,*® African 
American men experience discrimination in the labor 
market in unique ways. This is in part due to the crimi- 
nalization of Black men and boys, examined in Chapter 
11, which results in societal distrust and isolation of Black 
men and boys.*** Growing emphasis on “soft skills” par- 
ticularly disadvantages Black male job applicants, as 
many employers wrongly perceive Black men as lacking 
in these skills that are viewed as increasingly important.*® 
Researchers have found that employers hold false negative 
beliefs about the dependability, motivation, and attitude 
of African American men, and are unlikely to change these 
racist beliefs during a written application or interview.*° 


UNEMPLOYED COLLEGE GRADUATES IN 2013 


BD 12.4% 


DB 5.6% 


African American 


All 


Racial employment gaps are worse among educated 
workers.*” A 2014 study revealed that 12.4 percent of 
African American college graduates aged 22 to 27 were 
unemployed in 2013, compared toa rate of 5.6 percent for 
all college graduates in the same age range. 55.9 percent 
of employed African American recent college graduates 
worked in an occupation that typically does not require 
a four-year college degree.*** Graduates in areas such 
as science, technology, math, and engineering fared 
better, but still experienced high unemployment and 
underemployment rates.°® In 2013, African American 
recent college graduates majoring in nine of 12 broad 
categories had less than a 50 percent chance of hold- 
ing a job that required their degree.*” Another study 
found that African American individuals who received 
MBAs from Harvard between 2007 and 2009 began their 
careers earning approximately $5,000 less their white 
peers, and by 2015, the racial pay gap had increased to 
just under $100,000 annually.*” 
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African American college 
graduates with a job that does not 
require a college degree (2013) 


California 

The historic gap in employment between African 
American and white individuals is seen in California. 
By every measure, African American Californians con- 
tinue to lack access to labor markets available to white 
Californians and as a result continue to suffer harms 
that have compounded since before the founding of our 
country. In March 2022, for example, the most recent 
data available, the unemployment rate was 10.5 percent 
for African American Californians and 5.9 percent for 
white Californians.*” 


Lack of Government Protection 

From its earliest days of statehood, California enacted 
a series of laws limiting the ability of African Americans 
to participate as full citizens of the state, as discussed in 
other chapters. These laws limited African Americans’ 
voting rights, property rights, interracial marriage, and 
testimony in court or serve on ajury.*” California barred 
the testimony of African American individuals in both 
civil and criminal proceedings.*“ These laws left African 
American Californians with little protection under the 
law, undermining their ability to advocate for them- 
selves in the workplace, vindicate property rights, or 
even bear witness to the crimes they suffered.*” 


The discovery of gold in California 1848 drew mi- 
grants from across the country and beyond.*” African 
Americans were among them. A small group of Black 
individuals established one of the earliest mining claims 
in Sacramento County, at “Negro Bar,” near what is now 
Folsom, on property once owned by William Leidesdorff, 
an Afro-Caribbean businessman.*” African Americans 
operated several successful mines, including Horncut 
Mine, a prosperous quartz mine in Yuba County, and 
the Washington Mine, a gold mine established in 1869.*% 


African American miners faced a hostile environment. 
Because African Americans lacked the right to testify in 
court during this period, African American miners were 
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vulnerable to legal challenges and encroachments on 
their mining claims.*” Frustrated by the discrimination 
they faced in California, including the state’s discrimi- 
natory testimony and suffrage laws in particular, many 
Black miners left in the late 1850s for gold fields discov- 
ered in British Columbia, though some returned to the 
United States after the Civil War.**° To this day, deroga- 
tory names like Negro Bar and Negro Flat are still used 
for locales in the mining region of California.**' The 
California Department of Parks and Recreation current- 
ly operates the Negro Bar, Folsom Lake State Recreation 
Area.*** However, the department is working with local 
community and stakeholders to change the name.**? 


African American mill workers played a significant role 
in the lumber industry from 1920 to 1960.°** Experienced 
African American workers were actively recruited from 
the South to staff California mills.**° Although vital to 
their employers, African American workers were paid 
less than their white counterparts and prohibited from 
undertaking supervisory duties. **° 
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California. (1852) 


During the late 1800s and early 1900s, African American 
workers were recruited from the South to work farms 
in the San Joaquin and Imperial Valleys.**” Many African 
American farmworkers resisted the racist treatment 
they faced in California, and used contracted field work 
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as a way to establish themselves as entrepreneurs, skilled 
workers, or yeoman farmers.*** As a result, Californian 
farmers preferred to hire Mexican nationals and oth- 
er nonwhite immigrants instead of African American 
workers.**° Additionally, growing towns and settlements 
during the time often explicitly discriminated against 
and worked to exclude African Americans from living 
or working there. For example, fliers for the Maywood 
Colony, a huge development entirely surrounding the 
town of Corning, California, trumpeted: 


GOOD PEOPLE 
In most communities in California you'll find 
Chinese, Japs, Dagoes, Mexicans, and Negroes 
mixing up and working in competition with 
the white folks. Not so at Maywood Colony. 
Employment is not given to this element.*”° 


In the early 1900s, African American workers were less 
likely to work in higher paying industrial jobs in the 
West than in the North.*"! By 1930, over 50 percent of 
African American men were working in the industrial 
sectors of the Northeast and Midwest, but no more than 
30 percent in the West.*°? While industrial jobs often 
had significant downsides for African American work- 
ers, they offered better pay than unskilled positions.*” 
Still, many California companies refused to hire African 
American workers.** For example, in 1940, aviation of- 
ficial W. Gerald Tuttle of the Vultee Aircraft Company in 
southern California announced, “I regret to say that it is 
not the policy of this company to employ people other 
than the Caucasian race.”*°° 


The interwar period saw a significant influx of African 
American workers and residents to California. As the 
number of African American residents increased in cit- 
ies like San Francisco and Los Angeles, African American 
workers not only increased in number, but also began to 
move into professions from which they had previously 
been completely excluded. 


The New Deal in California 

As it did across the country, the Great Depression 
brought significant unemployment to the state. For ex- 
ample, manufacturing employment fell by 30 percent 
from 1929 to its lowest level in 1932, while payrolls fell 
by 50 percent, and unemployment among unionized 
workers rose to 33 percent.**° The New Deal provided an 
influx of funding to the state.*°’ For example, the Works 
Progress Administration employed over 100,000 work- 
ers in California.*** Between 1933 and 1939, the federal 
government sent $2.2 billion to California in the form 
of grants and loans.*°? 


California governments engaged in discriminatory 
practices as the rest of the country did in disbursing 
this federal money. Burbank and Glendale invoked city 
ordinances to exclude a company of African American 
workers organized under the Civilian Conservation 
Corps.*°° White residents of Richmond objected to an in- 
terracial Civilian Conservation Corps camp in 1935, until 
it was eventually replaced with an all-white company.*”! 


Labor organizing has a long history in California*” that 
over time has led to some of the nation’s most worker 
protective laws.*” The state enacted first enacted its labor 
code in 1937, consolidating provisions then in existence.*™ 
California has repeatedly amended its labor and employ- 
ment laws since then. Like the government, however, 
California for decades exempted both agricultural and 
domestic workers from various protections. Assembly Bill 
1066, signed into law in 2016, removed exemptions for 
agricultural employees that had been in place for hours, 
meal breaks, and other working conditions, including 
specified wage requirements, and it created phased-in 
overtime requirements for such workers.*® California 
enacted a “bill of rights” for domestic workers in 2013, 
extending overtime pay rights to some, *” but these work- 
ers remain without certain other protections. *” 


Wartime Integration and Exclusion from Unions 
African American workers made large advancements in 
the Bay Area during World War II, moving into manufac- 
turing and industrial work in large numbers. By 1944, 
African American workers were employed widely in 
wartime industries, especially in the shipyards.*° For ex- 
ample, the City of Richmond saw a massive influx of war 
workers from 1940-45, when its population grew from 
24,000 to 100,000, with the African American population 
increasing from 270 to 14,000 in those years.* 
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African-American trainee welder Josie Lucille Owens working on the construction of the Liberty 
ship SS George Washington Carver at Kaiser shipyards in Richmond, California. (1943) 
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The Federal Employment Practices Committee, the 
federal anti-discrimination agency active during World 
War II, was largely ineffectual in California.*’® In 1945, 
FEPC reported: “More than twenty-six percent of the 
Negro working force were engaged in shipbuilding or 
ship repair. Another twenty-five percent were employed 


Vega Airplane’s 48,000 workers.” 


in servicing water transportation, which was largely 
government work; these two industries alone, the re- 
port concluded, accounted for approximately “12,000 
Negro workers.”*" Even so, the boilermakers union, 
representing shipbuilders, allowed only white work- 
ers to join the main branch of the union, and relegated 
African American workers to an “auxiliary union” where 
they were not permitted to vote or file grievances, re- 
ceived limited benefits compared to white members, 
could not be promoted to foreman if the job involved 
supervising white workers, and were classified and paid 
as trainees even when qualified for skilled work.*” In 
Los Angeles, the International Longshoremen’s and 
Warehousemen’s Union, Local 13, for example, exclud- 
ed African American workers,*? even though African 
American workers and organizations sued the boiler- 
makers’ union for discrimination.*" 


FEPC helped reveal racist hiring practices at Los Angeles 
airline manufacturing plants. Hearings in 1941 demon- 
strated that “there were only ten Black employees in 
Douglas Aircraft’s workforce of 33,000, only two among 
Bethlehem Shipbuilding’s nearly 3,000 Los Angeles em- 
ployees, and only 54 among Lockheed Aircraft and Vega 
Airplane’s 48,000 workers.”* African American workers’ 
organizations helped push against this racist hiring to 
open more of these jobs for African Americans.*® 


Ultimately, FEPC never recommended the cancellation 
of any defense contracts in California.*” During and af- 
ter the war, areas of California continued to experience 
job segregation.“"* For example, Oakland’s employment 
patterns continued to have African American men and 
women in separate, lower-skilled, and lower-paid 
work.*'® When the end of the war brought layoffs, 
African American workers were disproportionately 
impacted. By the end of 1946, one third of all African 


Federal agency hearings in 1941 concluded that “there were only 
ten black employees in Douglas Aircraft’s workforce of 33,000, 
only two among Bethlehem Shipbuilding’s nearly 3,000 Los 
Angeles employees, and only 54 among Lockheed Aircraft and 


376 


American residents in the Bay Area and 40 percent of 
African American women were unemployed.*”° 


Many African Americans also migrated to California 
during this period to pursue farming, though they 
encountered setbacks similar to those in other labor 
sectors. Approximately 30,000 to 
40,000 African Americans trav- 
elled to the San Joaquin Valley 
after World War II. The majori- 
ty settled in cities such as Fresno 
and Bakersfield, and about 7,000 
settled in the Tulare Lake Basin, 
farmland owned by J.G. Boswell.*! 
Still, African American field work- 
ers faced discrimination. Unlike 
their white counterparts, they 
were rarely promoted to operate 
machinery for higher pay, and were instead relegat- 
ed to more demanding physical work for lower pay.*” 
Moreover, like in factories, African American work- 
ers also experienced greater injury and danger from 
farm work.*”? 


Fair Employment and Housing and Short 
Lived Affirmative Action 

Several years before the federal government enacted 
its version of the law, California in 1959 passed the Fair 
Employment Practices Act, prohibiting employment 
discrimination on the basis of race by employers. ** 
The present day version of the law is the California 
Fair Employment and Housing Act.**® The California 
Department of Fair Employment and Housing currently 
enforces the Fair EHA, which also prohibits harassment 
based on several different protected categories, includ- 
ing race.*”° The state agency investigates, prosecutes, 
and mediates complaints of discrimination.*’ 


California’s support of the Department of Fair 
Employment and Housing has not been sufficient to 
meet the level of need. In 2013, the California Senate 
Office of Oversight and Outcomes reported that even 
though California had the strongest antidiscrimination 
law in the nation, the agency was funded with a “rela- 
tively miniscule allotment of resources|[,]” which left the 
Department unable to fully enforce the law and protect 
workers.** The agency’s investigations of employment 
discrimination claims “suffer[ed] from understaffing, 
poor quality, intake confusion, and premature case 
grading.”*° The oversight Office also unearthed a secret 
policy that had given the Governor’s Office final say as 
to whether the discrimination law would be enforced 
against another California state agency, making it more 
difficult for government workers to bring a discrimi- 
nation claim.**° In the years since this report issued, 
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the Department’s budget has grown, but the number of 


28 percent in 1994.*% By 1998, awards had fallen to less 


complaints it receives each year has also risen.**! than 10 percent, and they never recovered despite the 


In 2013, a California government watchdog office reported that 
even though California had the strongest antidiscrimination law in 
the nation, the state agency tasked with investigating complaints 
was funded with a “relatively miniscule allotment of resources|[,]” 
which left the Department unable to fully enforce the law and 
protect workers. The agency’s investigations of employment 
discrimination claims “suffer[ed] from understaffing, poor quality, 
intake confusion, and premature case grading.” 


increasing diversity in California.**? 


One study, published in 2006, 
found that only 32 percent of 
certified “minority business en- 
terprises” in California’s 1996 
transportation construction in- 
dustry were still in business 10 
years later, and among those that 
had survived, businesses owned 
by African Americans had fared 
less well than others.**° Another 
study published in 2015 found that 


Like the federal government, government agencies in 
California also implemented affirmative action pro- 
grams in employment. These programs produced 
mixed results. For example, between 1977 and 1995, the 
representation of African American tenured faculty 
members at the University of California system—which 
implemented affirmative action in its hiring—grew from 
1.8 percent to only 2.5 percent, and for community col- 
leges’ faculty between 1984 and 1991, the proportion of 
African American faculty only grew from 4.9 percent to 
5.7 percent.* 


California’s affirmative action programs were banned in 
1996, after voters passed Proposition 209.**? Proposition 
209 amended the California Constitution to prohibit 
state institutions from considering race in hiring, con- 
tracting, and education.*** According to polling data, 
Proposition 209 was supported by a majority of white 
and male voters, but opposed by a majority of African 
American, Latino, Asian American, and female voters.**° 


The evidence regarding Proposition 209’s impact on em- 
ployment opportunities is complex. In the 15-year period 
that followed Proposition 209 going into effect, the rep- 
resentation of African Americans, Latinos, and women in 
public sector relative to the private sector did not dramat- 
ically increase or decrease.**° Men and women of color 
working for the State of California continued to earn less 
than their white, non-Hispanic male counterparts, and 
remained under-represented in high-level positions.**” 


Proposition 209’s impact on the procurement pro- 
cess was more severe, as state and local governments 
were forced to abandon race-conscious contracting 
programs. Prior to Proposition 209’s passage, awards 
of public contracts to businesses owned by people of 
color and women had been rising, reaching a high of 
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Proposition 209 had led to a loss of 

between $1 billion and $1.1 billion 

annually for businesses owned by 
people of color or women.“ As African American em- 
ployers are more likely than their white counterparts to 
hire African American job applicants,*” the closing of 
African American businesses may have also hurt African 
American employment. 


Activists in California have worked to overturn 
Proposition 209, but have not been successful. In 2020, 
voters rejected Proposition 16, which would have re- 
pealed Proposition 209.*” 


Occupational Licensure in California 

Nearly 21 percent of workers in California must 
obtain a license to work in their jobs. California re- 
quired workers to obtain a license for 61 percent of 
lower-income occupations, ranking it the third most 
restrictive state nationwide, following only Louisiana 
and Arizona.*** 


California withholds or restricts access to licenses from 
persons with certain criminal convictions, which is 
more likely to harm African American residents. For 
example, as discussed in Chapter 11, some incarcerat- 
ed Californians participate in a program to help battle 
wildfires.**° Upon release, however, program partic- 
ipants would not be eligible to for jobs in many fire 
departments, because they cannot obtain an Emergency 
Medical Technician (EMT) certification.*“° California law 
specifically prohibits EMT certification for anyone who 
has been incarcerated for a felony within the past ten 
years, effectively disqualifying many people who par- 
ticipated in fire camp.**’ In 2020, recent attempts to 
remediate these issues related to firefighting have had 
limited success.**8 


California has made some strides in lifting restrictions 
on occupational licensure in recent years, with the 
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passage of AB 2138, which prohibits California licensing 
boards from denying a license for, among other things, 
many convictions older than seven years and dismissed 


or expunged convictions.**® While AB 2138 represents 
progress, other schemes remain in California which 
continue to have a racially discriminatory impact.*° 


IV. Discrimination in Government Employment 


In addition to supporting legal segregation and en- 
abling private discrimination, the federal and California 
governments discriminated against African American 
workers as employers. The federal government in civil 
and military service has refused to 
employ African American workers, 
segregated an integrated workforce, 


workers were almost completely excluded from feder- 
al employment until 186]1—the year an African American 
man was appointed as a clerk with the United States Postal 
Service in Boston.*°? 


and relegated African American 
workers to lower paid, less-skilled 
occupations. The state and local 
governments in California have had 
similar patterns of discrimination. 


In 1913, President Wilson officially segregated much of the federal 
workforce, including the Treasury, the Post Office, the Bureau of 
Engraving and Prints, the Navy, the Interior, the Marine Hospital, 
the War Department, and the Government Printing Office. The 
federal government created separate offices, lunchrooms, and 


bathrooms for white and Black workers. 


Segregation in the Federal 

Civilian Service 

The federal civilian service reflected 

and shaped the racist labor environment of private em- 
ployers. For much of the federal government’s history, it 
was almost totally white or segregated. During the 19th 
century, there was no blanket ban on African American 
workers, but different officials were allowed to create 
a patchwork of regulations forbidding employment of 
African Americans.**! The United States Postal Service was 
a striking example—in 1802, African American workers 
were banned from carrying mail.*” African American 
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At the turn of the century, African Americans made up 
about 10 percent of the federal workforce.** Many African 
American workers found steady, valuable jobs in urban 
post offices, but there was little possibility for advance- 
ment.*® President Roosevelt provided some support for 
threatened African American workers. In 1903, he refused 
to allow the town of Indianola, Mississippi, to drive out 
its African American postmaster, instead suspending ser- 
vice at the Indianola Post Office rather than accept the 

resignation of Postmaster Minnie 


] Cox.*** But this lasted only until the 
next year, when a white Postmaster 
was appointed.*” And the tide 
turned with the election of President 


William Howard Taft in 1908, who 
stated in his inaugural address: 
“[I]t is not the disposition or with- 
in the province of the Federal 
Government to interfere with the 


regulation by Southern States of 
their domestic affairs,” and that 
appointing African Americans to 
federal offices in prejudiced south- 
ern communities would do more 
harm than good.*°8 


In 1913, President Wilson officially 


segregated much of the federal work- 


“Colored Dining Room” for use by African American staff, including “human computers.” (1948) 


Blueprint for NASA/NACAS West Area Cafeteria at the Langley Research Center, showing a “White Dining Room” and a smaller, segregated 


force, including the Treasury, the 
Post Office, the Bureau of Engraving 
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and Prints, the Navy, the Interior, the Marine Hospital, the 
War Department, and the Government Printing Office.*° 
The federal government created separate offices, lunch- 
rooms, and bathrooms for white and African American 
workers.*°° William McAdoo, Secretary of the Treasury, 
argued that segregation was necessary “to remove the 
causes of complaint and irritation where white wom- 
en have been forced unnecessarily to sit at desks with 
colored men.”**! The federal government fired African 
American supervisors, and cut off African American em- 
ployees’ access to promotions and better-paying jobs, and 
it reserved those jobs for white employees.* 


Postmaster General Albert S. Burleson segregated, de- 
moted, or fired African American workers.**? Though no 
official government records have been found that indicate 
how many African American postal workers were driven 
from their jobs, there was a clear pattern to segregate, 
reclassify, and discharge African American workers.** 


President Wilson’s decision to segregate an integrated fed- 
eral workforce resulted in lower pay for African American 
workers cut off from better-paying jobs,*® and created sep- 
arate toilets in the Treasury and Interior Departments.*° 
This damaged the ability of African Americans to build 
economic security. For example, in Washington, D.C., 
home of many federal jobs, African American homeown- 
ership fell after President Wilson’s actions, in part because 
African American federal employees no longer had access 
to those better jobs and salaries.*® 


In 1979, the U.S. General Accounting Office found that ex- 
ams administered by the Office of Personnel Management 
to screen applicants for federal jobs 
disqualified African American can- 
didates at higher rates than white 


every measurable factor was discounted, African American 
workers were still more likely to be fired at nearly every pay 
grade, from the lower rungs to the senior executive level.*” 


Despite the federal government’s history of racism against 
African American workers, African American workers cur- 
rently make up more of the federal civil service at over 18 
percent than in the general population at 14 percent.*” 
However, for the Senior Executive Service, the elite corps 
of experienced civil servants responsible for leading the 
federal workforce, only 10 percent are African American.*” 


Segregation in Military Service 

The military reflected the rest of the federal govern- 
ment and American society in enacting racist and 
segregationist policies for much of its history. While 
African Americans have consistently served in the 
military since the very beginning of the country, the 
military has historically paid African American sol- 
diers less than white soldiers and often deemed African 
Americans unfit for service until the military need- 
ed them to fight.*“ The military officially remained 
segregated until 1950.4” African American soldiers 
consistently failed to be recognized for their contri- 
butions, and the government failed to follow through 
on promises of greater opportunities in exchange for 
service. While military service has provided an av- 
enue for African Americans to achieve a measure of 
economic stability, it has consistently been a place of 
racial discrimination and segregation, particularly in 
the highest ranks. Today, there continues to be a lim- 
ited number of African Americans in leadership roles. 


candidates, “offer[ing] no real op- President Woodrow Wilson’s order to segregate the federal work 
portunity for Black job seekers to be 


fairly assessed for federal jobs.”*® 


force damaged Black economic security. In Washington, D.C., 
home of many federal jobs, Black homeownership fell after 


Few African American applicants 
received scores high enough to have 
a “realistic chance” of being consid- 
ered for employment.*®? 


Alater study, commissioned by the U.S. Office of Personnel 
Management, examined the cases of all 11,920 federal 
workers fired in 1992, excluding the Postal Service and 
uniformed military services, and found that 39 per- 
cent of those fired were African American, even though 
African American workers comprised only 17 percent of 
the workforce at the time.*”” While federal personnel offi- 
cials believed that African American employees were fired 
more often because they tended to be less experienced, 
less educated, and concentrated in lower-level jobs that 
experienced more turnover, the study found that, after 
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President Wilson’s actions. 


The Revolution and the War of 1812 

African Americans’ military service predates the repub- 
lic itself, as do the government’s actions discriminating 
against African American soldiers and failing to honor 
promises in exchange for their service. Both free and 
enslaved Black soldiers, from all 13 colonies, fought with 
the Continental Army and state militias in the American 
Revolution.*” During the American siege of Yorktown in 
1781, British troops, in order to extend dwindling food 
supplies, expelled all Black volunteer soldiers they had 
recruited with promises of freedom.*” One British officer, 
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admitting the betrayal, stated: “We had used them to good 
advantage, and set them free, and now, with fear and 
trembling, they had to face the reward of their cruel mas- 
ters.”*’8 While Joseph Ranger, a free African American man 
from Virginia served in the Navy of Virginia and received 
wages, a land grant, and later a life pension from the U.S. 
Government, David Baker, an enslaved man on the Isle of 
Wight, was forced to join the American navy as a substitute 
for his enslaver, and was re-enslaved after the war.*” 


After the republic was established, the Second U.S. 
Congress passed the Militia Law of 1792 allowing only 
“free able-bodied white male citizen[s]” to serve in the 


admonition to African American soldiers who might have 
escaped slavery and joined the British cause in a bid for 
freedom and the means for self-support: 


No refuge could save the hireling and slave 

From the terror of flight or the gloom of the grave, 
And the star-spangled banner in triumph doth wave 
Orer the land of the free and the home of the brave.*** 


The Civil War 

In the time of the Civil War, African Americans again at- 
tempted to join the war effort, notwithstanding the army’s 
racist treatment and failures to follow through on prom- 
ises. In 1862, Congress amended the 
law to permit African Americans to 
enlist in the Union Army, but ini- 


During the Civil War, Black soldiers took home net pay of $7 per ; ; ; : 
tially, only in menial construction 


and camp services roles.*® African 
American women labored in ref- 
ugee camps as servants for Union 


month, compared to $13 per month for white soldiers. And Black 
soldiers faced a higher mortality rate than their white counterparts, 
largely due to racist differences in medical care on the battlefield. 


national militia, which became the National Guard. *®*° 
In 1796, James McHenry, the Secretary of War, declared, 
“No Negro, Mulatto, or Indian is to be recruited [in the 
Marine Corps].”**! The U.S. Marine Corps continued this 
ban on African Americans for the next 167 years. 


During the War of 1812, regardless of the fact that 
African American soldiers were legally not allowed to 
serve, African American soldiers 
made up a significant portion of 
U.S. Navy forces, and approximate- 
ly one-quarter of U.S. soldiers at 
the Battle of Lake Erie were African 
American.**? While many volunteer 
African American soldiers were ex- 
plicitly promised freedom or equal 
opportunities in the future in ex- 
change for their service by the state 
or federal government, these prom- 
ises never fully materialized.** 


Like they had done during the 
Revolutionary War, British troops re- 
cruited African American soldiers by 
promising freedom and land in ex- 
change for service, but they largely 
failed to deliver. In fact, Francis Scott 
Key’s “The Star-Spangled Banner’— 
the national anthem—contains a 
little-known but controversial verse 
understood by some scholars to 
have been intended as a threat or 


officers and as laundresses for Union 
troops.**° African Americans were 
finally admitted to military service 
in the Union following the Emancipation Proclamation 
in 1863.**’ Eventually, nearly 200,000 African American 
soldiers, roughly half of whom were formerly enslaved 
southerners, served in the Union Army.*** 


Once again, African American soldiers were afforded less- 
er treatment in their military service. African American 


soldiers were segregated, assigned lowly positions, had 
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Company E, Fourth Colored Infantry, at Fort Lincoln. African Americans have consistently served in the military since the very beginning 
of the country, but the military has historically paid Black soldiers less than white soldiers and often deemed African Americans unfit for 
service until the military needed them to fight. The military officially remained segregated until 1950. (1865) 
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few opportunities for advancement to officer rank, re- 
ceived lower pay, and faced far more severe disciplinary 
measures.**° Second Lieutenant R. H. Isabelle, the target 
during a purge of African American officers, resigned in 
disillusionment in 1863, stating that he “joined the [U] 
nited States army ...with the sole object of laboring for 
the good of the union supposing that all past prejudice 
would be suspended for the good of our Country and that 
all native born [A]mericans would unite together to sacri- 
fice their blood for the cause as our fathers did in 1812 & 
15,” but he found that “the same prejudice still exist[s].”*°° 


During the Civil War, Black soldiers took home net pay 
of $7 per month, compared to $13 per month for white 
soldiers.**! And African American soldiers faced a high- 
er mortality rate than their white counterparts, largely 
due to racist differences in medical care on the battle- 
field.*”? One solider lamented: “Wee [sic] are said to be 
U.S. Soldiers and behold wee [sic] are U.S. Slaves.”*% 


In fact, asmall number of African American soldiers did 
not serve willingly in the Civil War.*** Starting in 1863, 
some Union officials used tactics similar to enslavers, 
press gangs, and man-stealers to grow the ranks of the 
Union Army.*” One army engineer in 1863 stated that 
of men forced into service: “My men, Colonel, have not 
been drafted. They have been kidnapped in the night.” **° 
Despite President Lincoln declaring in 1865 that “with- 
out the military help of the Black freedmen, the war 
against the south could not have been won,”*” African 
American soldiers were not treated on equal footing, 
and suffered economic and social hardship as a direct 
result of the government’s actions during the war. 


World Wars I and II 

Following the Civil War, African American soldiers in the 
9th and 10th Cavalries and the 24th and 25th Infantries 
became known as “Buffalo Soldiers.”*°° With a few excep- 
tions—West Point graduates Henry O. Flipper, John Hanks 
Alexander, and Charles Young—these all-Black regiments 
were led by white U.S. Army officers.*°? Buffalo Soldiers 


= BAN. Nausea 
15th Regiment Infantry New York National Guard. (c. 1919) 


COURTESY OF NATIONAL ARCHIVES 


aided in the nation’s westward expansion by building 
roads and participating in military actions that included 
the Red River War (1874-1875) and the Battle of San Juan 
Hill during the Spanish American War (1898).°°° These 
men were also some of the first national park rangers.*” 


However, the legacy of the Buffalo Soldiers is complex. 
These African American soldiers fought for their rightful 
citizenship rights by fighting for a white-led government 
in government in wars to take the Southwest and Great 
Plains from Native Americans.°*” Between 1870 and 1890, 18 
African American Buffalo Soldiers earned Medals of Honor 
while fighting Native Americans.*”* Despite their service, 
Buffalo Soldiers faced discrimination.* Some were able to 
access higher education, secure better jobs, and own prop- 
erty, but others returned from service only to be lynched.°” 


While opportunity expanded in the military during the 
period after the Civil War and more African Americans 
joined the service, African American soldiers continued 
to serve in the armed forces under segregated and un- 
equal conditions. But increased military needs prevailed 
and, by World War I, there were 380,000 Black soldiers 
out of the four million total soldiers, a proportion sim- 
ilar to that of Black men in the general population.°” 


During World War I, Black men volunteered to serve in 
eight all-Black army regiments but remained strictly 
segregated from white soldiers.°” Black soldiers were 
subject to humiliations including wearing discarded 
Civil War uniforms, or performing for the amusement 
of white solders.*°* One Black soldier at the time lament- 
ed that “The spirit of Saint-Nazaire [Army station in 
France] is the spirit of the South.”®°° This played out 
in the numbers: only 11 percent of Black soldiers saw 
combat in World War I, while the vast majority were rel- 
egated to menial labor.*”° This segregation reflected the 
larger condition of the American economy in that Black 
soldiers were prevented from moving up in ranks to su- 
pervisory positions, and positions in some specialized 
corps were blocked altogether.*" 


This pattern continued in the in- 
- terwar years and in World War I, 
when African Americans contin- 
ued to serve in the military service 
despite segregation and other rac- 
ist policies.°” For example, in 1941, 
the U.S. Army established the 78th 
Tank Battalion, the first African 
American armor unit. It was made 
up of African American enlisted men 
and white officers, but without op- 
portunity for the African American 
soldiers to advance.°% 
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Author James Baldwin remarked 
that the “treatment accorded the 
Negro during the Second World 
War [marked] a turning point in 
the Negro’s relation to America...A 
certain hope died.”*"* 


This pattern extended to the 

Congressional actions aimed at helping soldiers returning 
from fighting in World War II. In 1944, the Congress passed 
the Serviceman’s Readjustment Act of 1944, commonly 
known as the “GI Bill.” The GI Bill included provisions to 
provide financial assistance for homeownership, open- 
ing small businesses, and education, but, like the New 
Deal legislation before it, it left implementation largely 
to racist state and local governments and contributed to 
housing discrimination.®” As a result, its benefits were 
not fully realized for returning African American soldiers. 
For discussion of the role of the Veterans Administration 
in implementing and maintaining housing segregation, 
see Chapter 5. For a discussion of the VA’s role in educa- 
tion discrimination, see the Chapter 6. 


Post-World War II to the Present 

In 1941, President Roosevelt issued Executive Order 
8802 stating, “I do hereby reaffirm the policy of the 
United States that there shall be no discrimination in the 
employment of workers in defense industries or govern- 
ment because of race, creed, color, or national origin...” 
The Marine Corps received its first African American 
recruits, but continued to segregate. “Even though we 
were all Marines we were kept separate. We didn't have 
barracks, we lived in huts, built from cardboard, painted 
green. Camp Lejeune had barracks but we had huts. It 
was located in the back woods, amid water snakes and 
bears,” said Marine Sergeant Carrel Reavis.*”® 


In 1948, President Harry S. Truman issued Executive 
Order 9981 to desegregate the military.*” But, while the 
military formally integrated, serious racial discrimi- 
nation persisted. For example, the army did not begin 
in earnest to integrate its forces until the Korean War, 
when demand for additional troops meant that the army 
had no choice but to send African American troops to re- 
place white troops killed or injured in battle. Segregated 
all-Black army units persisted until 1954. In the Marines, 
full integration did not occur until 1960.°% 


Despite discrimination by the federal government, Black 
soldiers served and died for their country and have his- 
torically used it as a mode of upward mobility out of 
the South.°” 


The highest proportion of African American individuals 
ever to serve in an American war came in the Vietnam 
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During the Vietnam War, Black men were much more likely to 
die on the frontlines. In 1965, 25% of soldiers killed in action were 
African American. 


War.°?° Young Black men were disproportionately 
drafted during the Vietnam War years due to education 
and occupation deferments that were unavailable to 
Black men due to a centuries of education segregation 
and discrimination.* 


In the Vietnam War, the American military no longer 
believed that African American men were not fit for com- 
bat.°” African American men had a much greater chance 
of being on the front-line and suffered a much higher 
casualty rate.°”* In 1965 alone, African American soldiers 
were almost 25 percent of those killed in action.** 


As the United States moved to an all-volunteer military 
following the Vietnam War and the end to conscription, 
African American soldiers enlisted at a much higher 
rate than white individuals, leading African American 
representation in the military to be roughly twice their 
representation in the U.S. population at large.” 


In 2020, only 2 of 41 four star 
military officials were 


ft 


ft 


Today, racial disparities in the military continue. Even 
as lower-level troops were integrated, leadership re- 
mained almost exclusively white. As late as 2020, of the 
41 officials holding four-star rank, only two were African 
Americans.*® Based on government data received 
through the Freedom of information Act, researchers 
have found evidence that African American service 
members have been substantially more likely than 
white service members to face military justice or disci- 
plinary action.®’Anecdotal news reports have presented 
a deep-rooted culture of racism and discrimination in 
all branches of the armed services.*** On January 6, 2021, 


African American 
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insurgents stormed the U.S. Capitol, carried a confed- 
erate flag inside the Capitol building, ®’° and displayed 
a noose and gallows in front of it.*°° Of the more than 
700 individuals charged in the January 6 insurrection, 
81 people have ties to the military.*” 


California 

Although African Americans were present in California go- 
ing back to the Spanish conquest era, they made up only 
around one percent or less of the population of California 
until 1920, and under two percent until the 1940s.°” Still, 
the pattern seen in the federal civilian service and mili- 
tary service persisted in California at both the state and 
local levels. African American workers faced segregation 
and racial discrimination in state and 

local employment. Even when prog- 

ress was made, governments failed 


was hired “I found out...that no [Black] men were em- 
ployed by the city except garbage men and two or three 
men who swept City Hall. As for [Black] women, even the 
attendants in the restrooms at the Rose Bowl had never 
been colored.”°%8 


Other types of government actions enforced racist and 
segregationist policies on African American Californians 
in different parts of the state. For example, in 1970 
Pasadena became the first city outside of the South un- 
der a federal court order to desegregate its schools. In its 
ruling on the matter, the district court concluded that 
the Pasadena school district had discriminated both in its 
placement of students and in its allocation of teachers. As 
the court observed, the district’s failures to comply with 


to meaningfully address past dis- When Bay Area Rapid Transit system was built in 1967, no skilled 
crimination, and African American 
workers remained largely shut out of 
the higher-paid leadership roles—a 


trend that still exists in the present. 


Black workers were hired. When Oakland built a new central 
post office during the same period—not a single Black plumber, 
operating engineer, sheet metal worker, or other skilled laborer 


was hired. 


Up until World War I, African 

American workers were absent from 

many public and private sector jobs 

in San Francisco. For example, no African American work- 
er was employed as a public school teacher, police officer, 
firefighter, or streetcar conductor nor as a bank teller or 
bus or cab driver in the city before 1940.°* There were no 
African American streetcar workers until 1942—with poet 
Maya Angelou being one of the first—though this was not 
due to a lack of available skilled workforce in the area, as 
evidenced by the fact that within two years there were over 
700 African American platform operators.*** 


When Bay Area Rapid Transit (BART) system was built in 
1967, no skilled African American workers were hired.*° 
The National Labor Relations Board-certified unions did 
not admit African American members, and BART, though 
a government agency, refused to use its power to insist on 
non-discrimination policies by the unions.*° And it was a 
similar story when Oakland built anew central post office 
during the same period—not a single African American 
plumber, operating engineer, sheet metal worker, iron 
worker, electrician, or steamfitter was hired for construc- 
tion of the federally funded government building.°”” 


The City of Pasadena in Southern California similarly em- 
ployed almost no African Americans in government jobs 
prior to World War II. “In Pasadena they told me they don’t 
hire Black teachers,” said Ruby McKnight Williams, the 
first African American woman to be employed by the city 
ina professional capacity in the 1940s. When Ms. Williams 
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its own integration policies had occurred “in connection 
with the teacher assignment, hiring, and promotion poli- 
cies and practices of the District, its construction policies 
and practices, and its assignment of students.”° 


Some segments of the public sector like law enforcement 
and firefighting continued to discriminate against African 
American Californians. When they hired African American 
Californians, hostile work environments sometimes fol- 
lowed.*° The San Francisco Fire Department, for example, 
had no African American firefighters before 1955, and by 
1970, when African American residents made up 14 percent 
of the city’s population, only four of the Department’s 1,800 
uniformed firefighters were African American.™' 


Public-sector employers have provided significant op- 
portunities to African American workers, as compared 
to their private-sector counterparts—including in 
California. Even still, Black workers continue to encoun- 
ter barriers to career advancement and higher pay.*”” As 
of 2018, African American workers account for 9.8 per- 
cent of California’s state civil service, compared to 5.3 
percent of the state’s labor force and 5.5 percent of the 
population. However, that 9.8 percent share has been 
disproportionately concentrated in lower salary ranges; 
African American civil servants represented 12.6 percent 
of employees earning $40,000 or less but only 5.7 percent 
of workers earning more than $130,000.°*** 
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V. Effects Today 


The cumulative impacts of the federal, state, and local 
governments’ racial discrimination and segregation 
continue to harm African Americans today. In 2019, the 
median African American household earned 61 cents 
for every dollar earned by the median white house- 
hold.°*“* This is a slight increase from 2016, when African 
American households earned 56 cents to the dollar, a 
figure lower than it had been in 1968, after the passage 
of the Civil Rights Act in 1964.°*° 


As a result of their higher unemployment rate and the 
persistent wage gap, African Americans experience 
higher levels of poverty.*** In 2020, 19.8 percent of 
African Americans were living in poverty, compared to 
8.3 percent of white Americans.**” Due to a combination 
of racism and sexism, women have always had a high- 
er rate of poverty than men. Twelve percent of white 
women are impoverished, compared to 23 percent of 
African American women.°*** African American families 
are more likely than white families to have family mem- 
bers who are impoverished.°*° This has a destabilizing 
effect during periods of emergency. A 2020 study found 
that 36 percent of white families had enough savings 
to cover six months of expenses, versus 14 percent of 
African American families.**' Another recent survey also 
found that 36 percent of African American respondents 
said that they had no money at all set aside for emergen- 
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cies, compared to 24 percent of white respondents.*” 
Without a safety net of savings, African Americans can 
be more vulnerable to upheavals in the labor market and 
are more likely to experience homelessness, as discussed 
in Chapter 5. During the COVID-19 pandemic, African 
Americans were more likely to hold jobs that exposed 
them to the novel coronavirus, and more likely to lose 
their jobs at the same time. They were more likely to see 
their savings shrink and more likely to not have enough 
to eat. As was the case after the 2008 recession, they are 
experiencing the slowest recovery.*? 
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While African Americans have made significant advanc- 
es into occupations and job categories that used to be 
subject to explicit segregation, or kept African American 
workers at the margins, there has been a limit to this 
progress. In 2021, an analysis of the 50 most valuable 
public companies demonstrated that only eight percent 
of “C-suite” executives—the highest corporate leaders, 
usually those that report to the Chief Executive Officer— 
are African American. At least eight companies list no 
African American executives among their leadership 
team, as of December 2021.°°° Moreover, much of the 
gains that African Americans have made in employment 
and wages have been offset by the intensifying income 
inequality in the country as a whole.®® 


California 

The numbers are similar for California. In 2019, the 
Public Policy Institute of California reported that about 
17.4 percent of African American Californians were poor 
or near poor, compared to 12.1 percent of white peo- 
ple.®” In 2020, the poverty rate was 14.6 percent among 
African American Californians and 7.9 percent among 
white residents.° Prior to the COVID-19 pandemic, 
Black families in California were nearly twice as likely to 
be in the bottom tier of income distribution than would 
be expected for their share of the population.®** Factors 
that lead to African Americans often 
being first to suffer economic down- 
turn and last to recover also persist 
in California. During the COVID-19 
pandemic, sixty-eight percent of 
surveyed Black workers in Southern 
California who had lost their jobs 
reported that they were still look- 
ing for work a year after the start of 
the pandemic.*° 


African Americans are also un- 

der-represented in California’s two 

major industries: Hollywood and 

Silicon Valley. In Hollywood, for ex- 
ample, in films released between 2015 and 2019, Black 
actors were less likely to be in lead roles than white actors, 
and Black actors were often funneled into race-related 
projects, which are typically less well funded.*” Emerging 
African American actors received six leading role oppor- 
tunities early in their careers, compared with nine for 
white actors.>” African American talent is even more un- 
derrepresented in positions of creative control—African 
American directors directed six percent of films released 
between 2015 and 2019, African American producers pro- 
duced six percent of those films, and African American 
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screenwriters wrote four percent of those films.°® In 
2020, the Los Angeles Times conducted a study of diversi- 
ty in Hollywood studios and reported that of 230 senior 
corporate executives, division heads, and other senior 


percent were professionals. 


leaders in entertainment companies analyzed by the 
Times, 10 percent were African Americans.°** Ninety-two 
percent of film industry C-suite executives were white, 
making the industry more homogenous than the energy 
and finance industries.°° 


VI. Conclusion 


Enslavement was the nation’s original disregard for 
African American lives and theft of African American la- 
bor. Slavery persisted for more than 200 years, and when 
it formally ended, the nation found new ways, from the 
Black Codes to Jim Crow, to keep African Americans 
tethered to the lowest rungs of work. Discrimination, 
exclusion, and devaluation never ceased. For more 
than 150 years since the formal end of slavery, African 
Americans have been denied opportunity and pathways 
to higher wages and been shunted into the lowest pay- 
ing, least protected, and oft times most dangerous work, 
or they have been denied work altogether. 


A 2018 report revealed that in large tech firms in Silicon Valley, 
African Americans made up only 4.4 percent of all employees. 
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The disparities are worse in Silicon Valley. Although be- 
tween 2004 to 2014, African American college students 
were more likely to major in computer science than white 
students,°® a 2018 report revealed that in large tech firms 
in Silicon Valley, African Americans 
made up only 4.4 percent of all em- 
ployees. 1.4 percent were executives, 
2.5 percent were managers, and 2.9 
percent were professionals.°” 


1.4 percent were executives, 2.5 percent were managers, and 2.9 


A recent report also found that for 
every African American individual 
who is a direct employee of a tech 
company, there are 1.4 African 
American contract workers, who generally earn 75 cents 
for every dollar made by a direct employee and are far 
less likely to receive health benefits or paid time off.°® 


The few instances of affirmative effort to remedy or at 
least neutralize discrimination were inadequate and 
short-lived. Severe employment and wage disparities 
and attendant socioeconomic gaps never closed be- 
cause the root causes of discrimination, exclusion, and 
subjugation were never addressed and have been sanc- 
tioned by the government and allowed to persist and 
entrench. Centuries of government-supported and gov- 
ernment-protected racism have produced a labor market 
that is so solidly and structurally anti-Black that it can now 
stand on its own. It cannot and will not come undone 
without an affirmative dismantling and concentrated in- 
vestment in creating opportunity for full participation by 
African Americans and full valuation of their work. 
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CHAPTER 1] = An Unjust Legal System 


I. Introduction 


As discussed in the previous chapters, throughout his- 
tory, the American government at all levels has treated 
African Americans as criminals for the purposes of social 
control, and to maintain an economy based on exploited 
African American labor. This criminalization of African 
Americans is an enduring legacy of slavery. These per- 
sisting effects of slavery have resulted in the over-polic- 
ing of African American neighborhoods, the mass incar- 
ceration of African Americans, and other inequities in 
nearly every corner of the American legal system. 


This long history of criminalization began with enslave- 
ment and has created what some describe as a caste-like 
system in America where African Americans are in the 
lowest caste of America’s racial hierarchy.' As the fol- 
lowing chapter will show, this criminalization of African 
Americans has resulted in a criminal justice system that, 
overall, physically harms, imprisons, and murders 
African Americans more than other racial group rela- 
tive to their percentage of the population. While con- 
stitutional amendments? and federal civil rights laws? 
have tried to ameliorate this mistreatment of African 
Americans, the inequities that remain are so signifi- 
cant that some scholars have argued that, as it relates 
to African Americans, U.S. society has replaced legal 
segregation with the criminal justice system.* African 
Americans are more likely than white Americans to be 
arrested, convicted, and to serve lengthy prison sentenc- 
es. ° African American adults are 5.9 times as likely to 
be incarcerated than white people.® The experiences of 
African Americans with the criminal justice system also 
result in a general mistrust of the civil justice system’ 
where African Americans also face barriers to accessing 
justice such as obtaining a lawyer.*® 


In California, the history of the inequities African 
Americans experience is similar to the rest of the coun- 
try’s history. Although enslavement did not exist on the 
same scale in California that it did in southern states, 
California has contributed to the inequities African 
Americans have experienced and continue to expe- 
rience. For example, California law once prohibited 
African Americans from testifying in court cases in- 
volving white people.® More recently, California’s pu- 
nitive criminal justice policies, such as the state’s three- 
strikes law, have resulted in large numbers of African 
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Young Black men enslaved as part of the convict labor system of Florida. (1915) 
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Americans in prisons and jails.'!° Although there is very 
little scholarship on African Americans’ experience in 
the civil legal system compared to 
scholarship on their experience in 
the criminal justice system, there 
is evidence that African Americans 
have historically experienced and 
continue to experience discrimina- 


sentencing. Section V will discuss discrimination in in- 
carceration. Section VI will discuss the effects of contact 


Well after the Civil War, federal, state, and local governments 
criminalized African Americans as a way to control and exploit 
them. Some scholars argue that this system intensified during 


tion, such as lack of access to a law- 
yer" and racial bias among jurors.” 


Section II will discuss the histori- 

cal criminalization of African Americans and implicit 
bias. Section III will discuss discrimination in polic- 
ing. Section IV will discuss discrimination in trial and 


legal segregation. 


with the criminal justice system. Lastly, section VII will 
discuss the experience of African Americans in the civil 
legal system. 


II. Criminalization of African Americans 


It is well established in the historical scholarship that 
American society has criminalized African Americans 
starting with enslavement.” Federal, state, and local 
governments, in order to subjugate African Americans 
and maintain their enslaved status, criminalized African 
Americans as a way to control them. This system sur- 
vived the abolition of slavery and the Civil War and as 
some scholars argue, intensified during legal segrega- 
tion. Once enslavement ended, white Americans cre- 
ated a new legal and social system to continue to so- 
cially control and exploit approximately four million 
African Americans." 


Southern states passed laws which criminalized African 
Americans by prohibiting every day, harmless behavior 
and punishing violations with harsh penalties.’ State 
and local governments then leased out unjustly accused, 
prosecuted, and convicted African Americans to private 
companies to work to pay off their fines.!* Between ap- 
proximately the 1870s and 1940s, this system of leasing 
essentially created a new form of slavery." In the seg- 
regated South, laws that segregated African Americans 
treated African Americans as peripheral in American so- 
ciety by physically separating them from white people. 
Segregation continued to criminalize African Americans 
by imposing criminal punishments, such as fines and 
jail time, for violations of laws discriminating against 
African Americans.” 


From approximately the 1950s to the 1990s, “law and 
order” or “tough on crime” political campaigns and the 
war on drugs resulted in laws that punished African 
Americans and resulted in their mass incarceration.”° 
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The Slave Codes and the Fugitive Slave Act 
The American legal system’s early criminalization of 
African Americans through legalized social control and 
punitive laws stretches back to the colonial era and be- 
came more punitive over time as discussed in Chapter 
2, Enslavement. Oppression of African Americans began 
with cases in the first American colony of Virginia.”! In 
the 1640 case of John Punch, the courts punished three 
servants running away from their employer.”’ This was 
one of the first documented court cases involving the 
rights of African Americans.”* Two of the servants were 
white and the third was African American, but they all 
committed the same crime. The court ordered whip- 
pings for all three, but ordered that the white servants 
serve their employer for three more years” while it 
ordered the African American servant, John Punch, to 
serve his enslaver for the rest of his life.”° 


The first laws also treated African Americans more 
harshly than whites. Virginia passed the Casual Killing 
Act of 1669, which declared that if an enslaved person 
died while resisting their enslaver, the enslaver would 
not be considered to have acted with malice, which ef- 
fectively made it legal for enslavers to kill the people they 
enslaved.*’ According to one scholar, most of the major 
slave codes were from 1680 to 1682 as they marshalled 
previously piecemealed legislation into one code. In 
1705, Virginia passed “An act concerning Servants and 
Slaves,” which combined older laws regarding forced la- 
bor in Virginia. This law prohibited African Americans 
from engaging in activity that white people were free 
to do such as resisting a white person,*® holding weap- 
ons,” and leaving their plantation without permission.” 
The laws in Virginia became a model for other southern 
states throughout the slavery era.*! 
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Much like Virginia, other colonies adopted their own 
slave codes and ensured that the law subjected African 
Americans to criminal penalties more harshly than 
white people. Eventually, every enslaving state had 
its own slave code. Slave codes, in territories like the 
District of Columbia,*”and states like Alabama** and 
North Carolina,** all fundamentally treated African 
Americans as inferior to white people. 


Although Americans frequently believe that the North 
was not segregated, this was not the case in reality. In 
1849, the Massachusetts Supreme Court held that segre- 
gated schools were permissible under the state’s consti- 
tution.* The Michigan Supreme Court held in 1855 that 
a steamboat company could refuse to sell an overnight 
cabin to African American abolitionist William Howard 
Day.*° Courts in southern states even cited to this case— 
which was in a northern state—when ruling against 
African Americans in other cases involving segregation 
in schools, streetcars, and public accommodations. 


Federal laws and court decisions criminalized African 
Americans for asserting their human right to be free. 
The Fugitive Slave Acts of 1793* and 1850* required that 
all enslaved people seeking freedom by crossing state 
lines to free states be returned to their enslavers. In 1857, 
the U.S. Supreme Court held in Dred Scott v. Sandford that 
African Americans—whether enslaved or free—were not 
citizens of the United States and therefore did not have 
the rights and privileges of the U.S. Constitution.*® There 
are many documented examples of court laws, court 
decisions, and associated documents“ during this time 
that demonstrated that the American legal system treat- 
ed African Americans as inferior, with fewer rights, and 
who were therefore subject to more punitive treatment 
under the law. 


After the Emancipation Proclamation and the end of 
the Civil War, Congress made several efforts to safe- 
guard the rights of African Americans. Congress passed 
the Thirteenth Amendment, which outlawed slavery. *! 
Congress also passed the Civil Rights Act of 1866, which 
defined African Americans as citizens in order to pro- 
tect the civil rights of newly freed people.” To primarily 


Virginia passed the Casual Killing Act of 1669, which declared that if 
an enslaved person died while resisting their enslaver, the enslaver 
would not be considered to have acted with malice, which effectively 
made it legal for enslavers to kill the people they enslaved. 
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protect their physical safety, Congress passed the Ku 
Klux Klan Act to eliminate extralegal violence against 
formerly enslaved people.** Congress also created the 
Freedmen’s Bureau in order to provide food, clothing, 
fuel, and other forms of assistance to destitute formerly 
enslaved people.** 


But, as discussed in previous chapters, white suprem- 
acist southern politicians rose to power after the con- 
tested U.S. presidential election of 1876. U.S. troops 
withdrew from key cities in the southern states, and 
the Freedmen’s Bureau had already been dismantled in 
1872 because of southern political pressure. As a result, 
these amendments and statutes were largely ignored or 
circumvented for a century.*° 


The Black Codes 

Southern states passed the Black Codes and vagran- 
cy laws to criminalize, socially control, and maintain 
formerly enslaved African Americans in a lower so- 
cial caste and as a source of ex- 
ploited, free labor.*® Though often 
confused with segregation laws, 
the Black Codes existed to crim- 
inalize the everyday activities of 
African Americans in southern 
states during the years immediate- 
ly after the end of slavery until the 
Reconstruction Act of 1867.* If ar- 
rested and convicted of violations, 
African Americans again had little 
to no control over their own lives. This provided an 
opportunity for white Americans in economic and po- 
litical power to continue using Black labor to support 
the southern economy.** Moreover, Black Codes and 
vagrancy laws were a revival of a legal system that ex- 
isted during the slavery era and further contributed to 
the social control of African Americans, enabling their 
economic exploitation.* 


During slavery, white Americans generally believed 
that free African Americans were suspicious, as white 
Americans saw free African Americans as “masterless” 
and therefore unhoused or vagrant, and most likely 
fleeing from the law.®° In some states, police arrested 
African Americans if they could not prove that they 
worked for a white employer.” They could not change 
employers without permission.® African Americans 
could not sign labor contracts without a discharge paper 
from their previous employer.*? This placed all the pow- 
er in employers, much like slavery placed all the power 
in enslavers, and left African Americans with little con- 
trol over their ability to find other work. 
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Other Black Codes supported the forced labor of Black 
children, as discussed in Chapter 8, Pathologizing the 
African American Family. As part of the Black Codes, states 
passed vagrancy laws that declared African Americans who 
were unemployed and without a permanent residence as 
vagrants and therefore subject to fines or imprisonment, 
which criminalized and controlled African Americans.** 


While the Black Codes ended in the 1860s, ex-Con- 
federate states passed vagrancy laws after the end of 
Reconstruction.® All former states in the confederacy, 
except Arkansas and Tennessee, passed vagrancy laws by 


The conditions under which incarcerated people worked 
in the convict leasing system were oppressive. Unlike in 
the slavery era, lessees had no incentives to keep incar- 
cerated people healthy or alive, so the convict leasing 
system was “worse than slavery.”® Working and living 
conditions for incarcerated people were dangerous, un- 
healthy, and violent. 


Archaeologists recently discovered a mass grave of in- 
carcerated people’s remains in Sugar Land, Texas at 
the Bullhead Camp Cemetery that was once part of 
the Central State Prison Farm owned by the State of 
Texas.® In this mass grave, on land 
that was once owned by enslavers 
and their descendants, archaeolo- 


In a system known as “convict leasing,” state laws and the U.S. gists found 95 bodies of men and 
boys and possibly one woman—al- 
most all of whom were African 
Americans—who were participants 


in the state-sanctioned convict leas- 


Constitution allowed private entities to force African Americans 
into doing the same work, on the same land, and even for the 
same people as when they were enslaved. 


1865.°° After the police arrested African Americans for 
minor infractions, they leased them to a private compa- 
ny or a white private citizen who would pay the fine in 
exchange for the person’s forced labor.*” Under this sys- 
tem, incarcerated people could often never earn enough 
to repay the plantation enslaver to their satisfaction, and 
allowed the plantation enslaver to continue exploiting 
African American workers for many years.*® 


Convict Leasing and Re-enslavement 

In a system known as “convict leasing,” laws and the U.S. 
Constitution allowed private entities to force formerly 
enslaved people and descendants of enslaved people into 
doing the same work, on the same land, and even for the 
same people as African Americans would have done when 
they were enslaved. African American men and boys 
were arrested on vagrancy charges or minor violations, 
fined, and forced to pay off their fine through convict 
leasing. The convict leasing system was legal because the 
Thirteenth Amendment allowed forced labor for people 
who had been convicted of a crime.®° Therefore, the legal 
system considered incarcerated people to have few rights 
because, in the words of the Supreme Court of Virginia, 
they were “slaves of the state.” 


In some instances, the private citizens who benefitted 
from this system were former enslavers or even former 
Confederate soldiers, such as the owner of the Angola 
State Penitentiary land,” which was formerly a planta- 
tion, as will be discussed below in the incarceration sec- 
tion of this chapter. 
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ing system, which existed in Texas 
between 1871 and 1911. 


Historical documents showed that incarcerated indi- 
viduals at this plantation frequently died from heat 
stroke, malnourishment, extreme physical activity 
for extended periods of time, and disease.® Further, 
the incarcerated individuals had occupational inju- 
ries and wounds from gunshots and corporal pun- 
ishment.®* Convict leasing, such as what occurred in 
Sugar Land, Texas, existed throughout the American 
South. Further, a variety of individuals and businesses 
used convict leasing,” such as Tennessee Coal, Iron & 
Railroad Co., which U.S. Steel owned.” Scholars indi- 
cate that convict leasing gradually ended by around the 
1940s,” as each state stopped leasing convict labor to 
private individuals and business. 
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Convicted children working in the fields. (1903) 
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Legal Segregation and Racial Terror 

During the era of legal segregation, southern state and 
local governments implemented a system of legalized 
social control to separate African American and white 
Americans. As discussed below, these laws were a legacy 
of slavery because they criminalized African Americans 
in a post-slavery era by mandating their separation 
from white Americans and provided for criminal pun- 
ishments for any violations. The United States Supreme 
Court case Plessy v. Ferguson, which upheld the rule of 
“separate but equal,” legalized laws that required the 
separation of African Americans and white people in 
nearly all public places such as parks, businesses, and 
public transportation.” Laws provided for criminal 
penalties such as fines and imprisonment through the 
legal justice system—only for African Americans=who 
violated segregation laws.” 


In addition, as Chapter 3, Racial Terror, discusses, gov- 
ernment actors and private citizens routinely punished 
African Americans who violated these laws—or even ap- 
peared to be breaking racial norms created by white peo- 
ple—through extrajudicial means such as lynching, ra- 
cial massacre, and social fear-mongering. Lynching also 
contributed to the popular belief among Americans that 
African American people were assumed to be guilty.” 
White lynch mobs murdered African American suspects 
who were later found to be inno- 

cent.”” Sometimes these murders 

occurred for no reason at all and at 


other cases in which the courts decided against African 
Americans who sought to sit in the whites-only sections 
of streetcars.® It is also well-established that, from the 
1880s to 1960s, northern states had laws that allowed 
segregation in schools and public accommodations.* 


Tough on Crime Era and the War on Drugs 
The civil rights movement ended legal segregation and 
made explicit discrimination against African Americans 
in the text of court cases and statutes illegal. However, 
scholars argue that legalized social control continues 
today in the legal system despite existing civil rights 
laws and regulations.*’ These scholars argue that the 
incarceration of African Americans, particularly African 
American men, occurs in our legal system in two stages.** 


First, police, prosecutors, and judges have significant 
discretion as to who they may stop, search, arrest, and 
prosecute even in a supposedly racially neutral sys- 
tem.*° During this first stage, the implicit bias—which 
the previously described history of America’s crim- 
inalization of African Americans created—affects de- 
cision makers and results in high numbers of African 
Americans in prison.®° Second, as discussed above, 
several court cases prevented legal challenges to 
racial discrimination.” 


least one targeted a pregnant wom- 
an and her unborn child.” White 
mobs often framed the lynching 
as a method of self-defense against 
African Americans who were por- 
trayed as dangerous criminals who 
posed a threat to white society.” 


White lynch mobs murdered Black suspects who were later 
found to be innocent. Sometimes these murders occurred for no 
reason at all, and even targeted Black children. White mobs often 
framed the lynching as a method of self-defense against African 
Americans who were portrayed as dangerous criminals who 
posed a threat to white society. 


Segregation laws were legal until 

the 1950s and 1960s when landmark 

cases such as Brown v. Board of Education and laws like the 
Civil Rights Act of 1964 found them unconstitutional or 
made them illegal.” 


Although Americans often associate segregation laws as 
a southern phenomenon, the northern legal system also 
discriminated against African Americans and treated 
them as inferior after the Civil War through court cases 
and laws.®° This discrimination is particularly apparent 
ina line of cases involving the rights of African Americans 
on railroad cars.*' In 1867, the Pennsylvania Supreme 
Court ruled against Mary Miles who refused to sit in the 
colored-only section of a streetcar.** Courts in south- 
ern states, such as the Florida Supreme Court® and the 
Tennessee Supreme Court,*™ later cited the Miles case in 
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Several laws in the decades during and after the Nixon 
administration provided for increasingly harsh pen- 
alties on criminal defendants that resulted in a higher 
likelihood of African Americans in prison than white 
Americans.°*’ During the post-civil rights era, both 
Republican and Democratic politicians ran on “tough 
on crime” or “law and order” political platforms that 
popularized especially punitive criminal laws—partic- 
ularly laws prohibiting drug sales, distribution, pos- 
session, and use—to gain support from voters.*? John 
Ehrlichman, who had been Nixon’s domestic policy 
advisor, explained: 


“The Nixon campaign in 1968, and the Nixon White 
House after that, had two enemies: the antiwar left and 
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black people. You understand what I’m saying? We knew 
we couldn’t make it illegal to be either against the war or 
black, but by getting the public to associate the hippies 
with marijuana and blacks with heroin, and then crimi- 
nalizing both heavily, we could disrupt those communi- 
ties. We could arrest their leaders, raid their homes, break 
up their meetings, and vilify them night after night on 
the evening news. Did we know we were lying about the 
drugs? Of course we did.”** 


Much like what Ehrlichman describes, and many 
scholars have noted, Republican politicians essentially 
sought to appeal to the backlash against the civil rights 
movement by supporting puni- 
tive criminal laws.*° Democratic 
politicians such as President Bill 
Clinton also ran on tough on crime 
platforms during his campaigns 
and supported punitive laws once 
in office.®° 


as evidence exists to suggest that African Americans use drugs at 


These political campaigns often 
relied on the negative stereotypes 
of African Americans as criminals 
built by the previous three cen- 
turies of American law and order. George H.W. Bush 
produced a series of advertisements for his 1988 presi- 
dential campaign against Democratic nominee Michael 
Dukakis that featured an African American man named 
Williiam Horton. These advertisements exploited the 
stereotype of African American men as predators and 
rapists of white women. William Horton was convicted 
of murdering a white woman and stabbing her partner 
while on furlough through a weekend pass from pris- 
on. The furlough was granted through a Massachusetts 
program when Dukakis was governor of Massachusetts. 
The advertisement primarily consisted of a voice-over 
summarizing Horton’s crimes and a mug shot where he 
looked particularly threatening. The advertisement also 
nicknamed Mr. Horton “Willie.”® The “Willie Horton” 
advertisements inaccurately portrayed bi-partisan sup- 
ported furlough programs. These programs were used 
in all 50 states, and afforded incarcerated individuals 
the opportunity to leave prison for a certain amount of 
time to visit family, search for employment, and pre- 
pare for life out of prison.** Thousands of incarcerated 
individuals safely took advantage of furlough programs 
in the nation, and William Horton was the rare tale of 
a disaster.°° 


Once politicians entered office, racist political cam- 
paigns morphed into racist policies. In 1971, President 
Nixon declared a “War on Drugs.”'®° In the speech on 
it, he described drug abuse as “Public Enemy Number 
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One.”'*' This marked the beginning of the federal gov- 
ernment’s effort to fight illegal drugs by significantly 
increasing penalties, enforcement, and incarceration 
of people who possessed, distributed, and sold illegal 
drugs.’ Rather than treat drug use as a public health 
issue, the American government chose to treat illegal 
drug use as a criminal justice issue.’ Federal and state 
governments chose to punish drug users rather than 
offer medical help. The war on drugs, which continues 
today, '* is a cause for the high numbers of imprisoned 
African Americans, as evidence exists to suggest that 
African Americans use drugs at approximately the same 
rate or less than white Americans.’ 


Federal and state governments chose to punish drug users rather 
than offer medical help. The war on drugs, which continues today, 
is a cause for the high numbers of imprisoned African Americans, 


approximately the same rate or less than white Americans. 


In the decades that followed Nixon’s announcement 
initiating the war on drugs, Congress passed laws that 
harshly punished criminal defendants. During the pres- 
idency of Ronald Reagan, Congress passed the Anti-Drug 
Abuse Act of 1986, which allocated $1.7 billion to the war 
on drugs and provided for mandatory minimum sen- 
tences for various drug offenses.’ 


The law included far more severe punishment for the 
distribution of crack cocaine (cocaine in a solid pellet 
form) than the punishment for powered cocaine (co- 
caine in a fine powdered form),'’” even though there 
is no scientific difference between these forms of the 
drug.'° The law established a 100 to 1 disparity in the 
punishment created for the distribution of crack and 
powdered cocaine.’* Distribution of only five grams of 
crack resulted in a minimum five-year federal prison 
sentence."° Meanwhile, distribution of 500 grams of 
powder cocaine resulted in the same sentence." 


In 1988, Congress added even harsher penalties to the 
law.'” The change allowed public housing authorities 
to evict any tenant who allows any form of drug-re- 
lated criminal activity to occur in or near public hous- 
ing premises’ and eliminated many federal benefits, 
such as student loans, for anyone convicted of a drug 
offense.'* An arrest is not required to evict entire fam- 
ilies from public housing, as long as an agency employ- 
ee determines that a household member or guest has 


Chapter 1] —{5—An Unjust Legal System 


engaged in drug related activity."° Scholars have argued 
that these policies perpetuate residential segregation."® 


The law also expanded the use of the death penalty for 
serious drug-related offenses and imposed new man- 
datory minimums for drug offenses."” This Anti-Drug 
Abuse Act has had a disproportionate effect on African 
Americans because African Americans have more com- 
monly used crack cocaine rather than powered co- 
caine."® One study found that the probability that a 
Black man would enroll in college dropped 10 percent 
after the passage of the Anti-Drug Abuse Act of 1986."° 
Another showed that close to one third of individuals 
arrested for drug possession in the U.S. are African 
American adults.° 


Some scholars argue that other laws passed during this 
time intensified drug law enforcement by incentivizing 
local law enforcement to stop, search, prosecute, and/or 
incarcerate large numbers of people. During the pres- 
idency of President Bill Clinton, Congress passed the 
Violent Crime Control and Law Enforcement Act of 1994: 
or “The 1994 Crime Bill,” which made several changes 
to the law, such as increased federal penalties for many 
crimes; made a variety of offenses federal crimes; and 
provided federal funding in ways that encouraged the 
growth of a more punitive criminal justice system.”! 


Some scholars have argued that this bill contributed to 
the exponential growth of the prison population in the 
United States in part by promising $8 billion to states 
if they adopted “truth-in-sentencing” laws, which re- 
quired that incarcerated people serve at least 85 per- 
cent of their sentences.” To name another example, 


Implicit Bias 

As federal, state, and local governments intentional- 
ly and methodically criminalized African Americans, 
Americans, regardless of race, began to associate African 
Americans with crime. This enduring legacy of slavery 
has resulted in an American society that is biased against 
African Americans. Psychologists have document- 
ed, for almost 60 years, that the stereotype of African 
Americans as violent and criminal.’° This association is 
not only strong, it is also appears to be automatic (un- 
conscious).!”° Other studies show that in cases involving 
a white victim, the more stereotypically Black a defen- 
dant is perceived to be, the more likely that person is 
perceived to be dangerous.!”” 


A new but growing body of scholarship shows that 
police officers are frequently biased against African 
Americans.!° New policing technologies may perpetu- 
ate how police treat African Americans because they use 
algorithms that replicate human biases.'”° 


California 

Much like courts in southern states and northern states, 
California courts and the legislature also discriminated 
against African Americans throughout history. 


In 1874, the California Supreme Court upheld school 
segregation in San Francisco.'° In 1919, the California 
Supreme Court decided a case against an African American 
couple, the Garys, who fought to keep their Los Angeles 
property against a racially restrictive covenant.'' These 
cases show that California courts were actively involved 
in legitimizing discrimination against African Americans. 


In addition to court cases, California 
also passed discriminatory laws. 


In 1984, Congress passed the Comprehensive Forfeiture Act 
which allows the police to keep assets of people engaging 
in criminal activity. Numerous studies around the country 
have found that the police are more likely to seize money and 
property from Black defendants. 


As discussed in other chapters, in 
1850, the state prohibited marriage 
between African American and 
white Americans’ and prohibited 
African Americans from testifying 
in civil and’ criminal court cases 


Congress passed the Comprehensive Forfeiture Act of 
1984, which as some scholars argue, incentivizes po- 
lice to engage in over-policing because it allows them 
to keep assets of people engaging in criminal activity.'”* 
Numerous studies around the country have found that 
the police are more likely to seize money and property 
from African American defendants.'* 
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that involved white people.“* The 

California Supreme Court upheld 

this law prohibiting testimony from 
African Americans.'* Like other states and the federal 
government, California also passed its own Fugitive Slave 
Law in 1852.'° Much like southern states, California also 
had vagrancy laws.'*” 


More recently, California passed the Mulford Act on 
July 28, 1967, which made it a misdemeanor to carry 


Chapter 1] —{5—An Unjust Legal System 


loaded firearms in public.'** The bill was in response 
to the Black Panther Party for Self-Defense, which was 
formed in Northern California in 1966 and organized 
legal armed demonstrations in the state to support 
and protect African Americans.’ In February 1967, 
20 armed Panthers escorted Malcom X’s widow Betty 
Shabazz to the Malcom X Grassroots Memorial in San 
Francisco.'*° In April 1967, 12 armed Panthers led a pro- 
test against a Contra Costa County Sheriff who killed 
a young Black man." It was against this backdrop that 
state Assemblyman Donald Mulford introduced legisla- 
tion to ban the carrying of firearms in public places.” In 
response to the proposed legislation, a group of Panthers 
walked inside the Assembly chamber at the California 
Capitol while carrying firearms to protest.’*Although 
Assemblyman Mulford had denied that the legisla- 
tion was racially motivated, after that demonstration, 
Assemblyman Mulford added a provision to Assembly 
Bill 1591 that would also include a ban on carrying loaded 
weapons in state buildings."* 


California has also imprisoned African American ac- 
tivists. Romaine “Chip” Fitzgerald and Geronimo Pratt, 
both influential members of the Black Panther Party, 
were sentenced to life in prison for separate murders in 
1969 and 1971, respectively.'*® Even though by 1990 there 
was substantial evidence indicating that Geronimo Pratt 
was framed, the California Supreme Court refused to 
overturn his conviction at the time and a Los Angeles 


III. Policing 


Police have harassed, brutalized, and killed African 
Americans since the slavery era. The stereotypes created to 
support slavery and that have carried through to the mod- 
ern day have resulted in implicit biases against African 


Americans in the American public at large and in our po- 
lice force. Due to implicit bias in policing, and the effects 
of residential segregation, African American communities 
are paradoxically both under and over-policed depending 
on the type of crime.’®° The police and the American public 
see African Americans not as victims, but as criminals. The 
legacy of slavery continues to devalue African American 
lives today as police are more likely to stop, arrest, and kill 
African Americans than white Americans. 


Slave patrols were made up of ordinary citizens, like farmers, 
hotelkeepers, and brick makers, who banded together to catch, 
return, and discipline freedom seekers and prevent revolts. 
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San Francisco Police raid Black Panthers in the Fillmore District (1969) 


County Deputy District Attorney argued against Pratt’s 
parole stating, “he is still a revolutionary man.” '*° While 
Fitzgerald remained in prison for over 51 years until his 
death at age 71,’ Pratt was eventually released in 1996 
after documents confirmed that the government’s key 
witness was an undercover police operative who posed 
as amember of the Black Panther Party.'** Advocates ar- 
gue that other African American political activists cur- 
rently imprisoned in California should be considered 
political prisoners because they have been denied parole 
as a result of their political affiliations.” 


Slave Patrols 

Slavery era “slave patrols” were an early form of polic- 
ing and one of the first patrols began in the Carolina 
colony in the early 1700s.'" Slave patrols were made up 
of ordinary citizens, like farmers, 
hotelkeepers, and brick makers,'” 
who banded together to catch, re- 
turn, and discipline freedom seek- 
ers and prevent revolts.? Some 
slave patrol members were com- 
munity leaders and the enslavers 
who enslaved large numbers of 
people in the region.'** Some slave 
patrols had written patrol enforcement instructions, 
member rosters, and correspondence. Others were 
more informal and simply consisted of all adult men 
in acommunity.!° 


Slave patrols had many similarities with modern police 
departments. Much like current police departments, 
some slave patrols had hierarchical organization struc- 
tures that mimicked military units with ranks such as 
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captain.'®’ Slave patrols also used dogs to attack enslaved 
people by biting them but also to instill fear, and used 
bloodhounds to track down enslaved people.’ Freedom 
seekers learned to run without shoes and put black pep- 
per in their socks to make the slave patrols’ bloodhounds 
sneeze and throw them off their scent.’ 


Much like slave patrols, police have continued to use dogs 
against African Americans in the 20th century through 
the present. Police used dogs against demonstrators 
during the civil rights movement.'®° The United States 
Department of Justice noted in its 2015 report that the 
Ferguson Police Department “exclusively set their dogs 
against black individuals, often in cases where doing 
so was not justified by the danger presented.” In Baton 
Rouge, Louisiana, police dogs bit at least 146 people from 
2017 to 2019 and almost all of whom were Black.'™ 


Law Enforcement Targeting of African 
American Political Leaders 

Law enforcement agencies have not only targeted 
African Americans and physically hurt them, but the 
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Vintage engraving of an African American man running through long grass chased by men on 
horseback with dogs. (c. 1880) 


federal government has targeted African American 
political leaders to neutralize their effectiveness. As 
discussed in Chapter 3, Racial Terror and Chapter 
4, Political Disenfranchisement, the Federal Bureau 
of Investigation and state intelligence agencies, like 
the Mississippi Sovereignty Commission, targeted 
civil rights leaders and activists to deter them. The 
Mississippi Sovereignty Commission openly discussed 
murdering civil rights activists’ and were implicated 
in false convictions of activists.'*? The Federal Bureau of 
Investigation has continued surveillance action today 
against Black Lives Matter organizers.'* 


Over-Policing 

A majority of African Americans live in communities 
where there are higher rates of violent crime. As de- 
scribed in Chapter 5, Housing Segregation, due to gov- 
ernment-sanctioned residential segregation, African 
Americans are far more likely than white Americans to 
live in impoverished neighborhoods with higher rates of 
violent crime.'® Sixty-two percent of African Americans 
live in highly segregated, metropolitan areas that expe- 
rience a high degree of violent crime, while the majority 
of white Americans live in “highly advantaged” neigh- 
borhoods where there is little violent crime.’ As Dr. 
Bruce Appleyard testified during the December 7, 2021 
Task Force Meeting, there may be a connection with for- 
merly redlined communities and higher rates of police 
stopping and searching of African Americans.!*’ 


Studies suggest that police treat African Americans dif- 
ferently than white Americans. Some scholars believe 
that police arrest large numbers of African Americans for 
relatively minor crimes, such as loitering, drug posses- 
sion, and driving infractions. In 2019, African Americans 
comprised 26 percent of all arrests yet they only made up 
13.4 percent of the population.’ According to a recent 
large-scale analysis of racial disparities in of nearly 100 
million state patrol police stops in 33 states, researchers 
found that police officers stop African Americans more 
often than white drivers relative to their share of the 
driving-age population.’ Drivers—after controlling for 
age, gender, time, and location—are more likely to be 
ticketed, searched, and arrested when they are African 
American than when they are white.’ There is also 
evidence that the bar for searching African American 
drivers is lower than for searching white Americans." 
A 2021 study of traffic stop data in Florida shows that 
approximately 42 percent of police officers in that state 
discriminate during traffic stops and that minority driv- 
ers are less likely to be able to leave with a warning when 
compared to white drivers.'!” Another study shows that 
police use more force against African American and 
Latino suspects in the beginning stages of interactions.'” 
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Some early data also indicates that police may have ar- 
rested a large number of African Americans, relative to 
their proportion of the population, for violating social 
distancing rules during the COVID-19 pandemic.'” 


Some research indicates that American society views 
African Americans so differently than the rest of the pop- 
ulation that marketing professionals have identified and 
potentially exploited this trend.'” Marketing has target- 
ed African Americans for consumer products to defy rac- 
ism and project a middle class identity.’ Respondents in 
one study indicated that being well 

groomed is a way to defy racism by 

showing worthiness.'” 


Crimes against Black women are poorly investigated and 


The daily ongoing fear of racial 
profiling has an enduring effect on 
African Americans. Former First 
Lady Michelle Obama discussed her 
fears about her daughters becom- 
ing the victims of racial profiling:'* 
“The fact that they are good students 
and polite girls, but maybe they’re playing their musica 
little loud, maybe somebody sees the back of their head 
and makes an assumption.” “Many of us still live in fear 
as we go to the grocery store, walking our dogs, or allow- 
ing our children to get a license.” Obama said.'” 


Policing in African American communities, such as 
through “stop and frisk” techniques, “communicates to 
Black men that they are objects of disdain by the state 
and that their citizenship is degraded.”'®° 


A 2017 study of officer-worn body camera foot- 
age showed police officers speaking significantly 
less respectfully to African Americans than to white 
Americans in everyday traffic stops after controlling 
for officer race, infraction severity, stop location, and 
stop outcome. !*! 


Federal programs and nationwide policing practic- 
es have contributed to this over-policing. Operation 
Pipeline is a federal program in which over 300 state 
and local law enforcement agencies train officers to use 
pretextual stops and consent searches on a large scale 
for the interception of the transportation of drugs. 
“Broken Windows,” an aggressive crime prevention 
strategy, emphasizing arresting people for committing 
both major and minor offenses, was first implemented 
in New York City in the 1990s.'* It resulted in arrests 
of disproportionate numbers of Latino and African 
American youth.!*? 
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Under- Policing and the Dismissal of 
African American Victims 

In addition to perceiving African Americans as more 
dangerous, Americans and police officers are also less 
likely to view African Americans as victims of crimes, 
particularly in areas of violence against women and 
girls, and mass shootings. Evidence of such under-po- 
licing is apparent in the popular news coverage of many 
cases in which law enforcement authorities appear to 
have ignored the disappearance of African American 
women, girls, and children. 


sometimes ignored altogether. When police actually attempt 
to investigate alleged crimes against Black women, they often 
believe the victims are not credible. 


Although Black women experience more sexual violence, 
Black women have historically not received the same 
level of attention as white women following sexual as- 
saults.'**As one scholar explains: “Crimes against Black 
women are poorly investigated and sometimes ignored 
altogether. When police actually attempt to investigate al- 
leged crimes against Black women, they often believe the 
victims are not credible. Further, the few sexual assault 
crimes that actually lead to police charges are frequently 
not pursued by prosecutors|,] ... denying [Black women] 
access to justice.”!®° Black women and girls are dispropor- 
tionately more likely to be victims of sex trafficking in 
the United States than women and girls of other races.'*° 


These biases are rooted in history. In 1855, a judge in- 
structed a jury that Missouri’s laws protecting women 
who resist sexual assault did not apply to a 19-year-old en- 
slaved woman, Celia, who killed her enslaver when he was 
attempting to rape her, after she had already endured five 
years of rape resulting in the birth of two of his children.’ 


This trend also extends to crimes against African 
American children. African American children on 
average remain missing longer than non-Black chil- 
dren.'** African American women and girls, in partic- 
ular, go missing in numbers larger than their propor- 
tion of the population.'®® Not only the police but also 
the media’ typically pay them less attention compared 
to missing white women and girls.’ Police and prose- 
cutors sometimes have also improperly handled these 
cases.’ In Atlanta, Georgia, during the late 1970s and 
early 1980s, a serial killer murdered approximately two 
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dozen children, many of whom were African American 
boys.’ Police arrested and prosecutors convicted 
Wayne Williams of killing two adults, but prosecutors 
never tried or convicted him of killing any children, 
even though many believe he murdered the missing 
children.'* In fact, prosecutors have never obtained a 
conviction for the murders of all the missing children.’ 


Similarly, African American transgender and gender 
non-conforming people receive inadequate police pro- 
tection, even though they are more likely to suffer vi- 
olent crime.'*® Advocates have described an increasing 
“epidemic of violence” against the transgender commu- 
nity,'*’ and studies show that Black transgender women 
are significantly more likely to experience violence or 
be murdered compared to white transgender women.!”® 
In 2019, for example, African American transgender 
women made up 91 percent of all transgender people 
killed by violent crime.'*? Despite experiencing greater 
levels of violence, African American transgender peo- 
ple are also less likely to seek and receive help from the 
police.*°° This is because African American transgender 
people suffer much higher rates of harassment and as- 
sault when interacting with the police.”” 


Some very new and limited scholarship shows that “mass 
shootings” occur more in Black communities than in 
other communities and more frequently than is cov- 
ered in media reports.”” Part of the reason is due to the 
fact that the definition of “mass shootings” is different, 


Black children on average remain missing longer than non-Black 
children. Black women and girls, in particular, go missing in 


21st Century Policing noted in its recommendations that 
the diversity of the nation’s law enforcement agencies 
was an important aspect in developing community trust 
in the police.*** The United States Equal Employment 
Opportunity Commission has identified problems with 
hiring, retention, harassment, and promotion of African 
American police officers.*°° Police officers have public- 
ly complained in news outlets throughout the country 
about issues around discrimination and harassment 
against African American police officers and correction- 
al officers.*°° These conditions have resulted in many 
departments that have very few African American po- 
lice officers. Some scholars have argued that this lack of 
diversity in police departments contributes to discrim- 
ination and police brutality against African Americans. 


Extrajudicial Police Killings 

There is a very long history of police officers killings of 
African Americans throughout the United States, from 
the slavery era to present day. This history has not been 
limited to the southern states, but as discussed in Chapter 
3, Racial Terror, is also part of California’s history. 


A study of thousands of use of force incidents has con- 
cluded that African Americans are far more likely than 
other groups to be the victims of police violence.*” 
African Americans are 2.9 times more likely to be killed 
by police than white people.’ In fact, the statistics 
may be worse than this because, according to one study 
of data from 1980 to 2019, more 
than half of all killings by police in 
the U.S. go unreported in the USA 
National Vital Statistics System da- 
tabase from which some analysis 
is drawn.*°? 


numbers larger than their proportion of the population. Not only 
the police but also the media typically pay them less attention 
compared to missing white women and girls. 


There are many well-publi- 
cized examples of police killing 


depending on the government agency, and the media 
tends only to cover “mass public shooting” rather than 
mass shootings that grow out of violence between indi- 
viduals or groups.” 


Employment Discrimination 

Employment discrimination in police departments 
against African American applicants may exacerbate 
discrimination and police brutality against African 
Americans. The Obama administration’s Task Force on 
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African Americans such as: George 

Floyd (Minneapolis, Minnesota) 

and Breonna Taylor (Louisville, 
Kentucky).”"° Some have died while in police custody, like 
Sandra Bland in Waller County, Texas. Others have likely 
died because of police neglect, such as Mitrice Richardson 
who disappeared in Malibu, California in 2009. 


California 

Police violence against African Americans is similar 
in California.”" Statistics from California’s Racial and 
Identity Profiling Advisory Board’s 2022 report, drawing 
on data from 18 law enforcement agencies, including 
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African Americans are 
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to be killed by police 


More than half of all killings by police in the U.S. go 
unreported in the USA National Vital Statistics System 
database from which some analysis is drawn. 


California's 15 largest agencies, shows that police stopped 
a higher percentage of people perceived to be African 
American for reasonable suspicion that the person was 
engaged in criminal activity than any other racial group.” 


In 2020, African Americans made up about seven per- 
cent of the population, but those perceived to be African 
American made up 17 percent of people police stopped,””* 
and 18 percent of the people police have shot or seriously 
injured.*“ African American Californians are about three 
times more likely to be seriously injured, shot, or killed by 
the police relative to their share of the state’s population.””® 


Officers searched, detained on the curb or in a patrol 
car, handcuffed, and removed from vehicles more 
people who the officers perceived as African American 
than individuals they perceived as white.”® Search dis- 
covery rate analysis showed that individuals who police 
perceived as African American had the highest search 
rate.2” People perceived to be African American were 
also more likely to have police use force against them 
compared to people perceived as white.”!® Police officers 
also reported ultimately taking no action during a stop 
most frequently when stopping a person they perceived 
to be African American, 7? suggesting there may have 
been no legitimate basis for the stop. 


As in the rest of the country, the Operation Pipeline 
Program in California led to racial profiling in the state. 
In a 1999 report by the California State Legislature, the 
California Highway Patrol described Operation Pipeline 
enforcement efforts as a way to find illegal drugs by gener- 
ating “avery high volume of legal traffic enforcement stops 
to screen for criminal activity, which may include drug 
trafficking.”*”° As one California Highway Patrol sergeant 
said in an interview, “It’s sheer numbers. .. Our guys make 
alot of stops. You’ve got to kiss a lot of frogs before you find 
a prince.” *” California Highway Patrol canine units were 
involved in nearly 34,000 such stops in 1997 and only two 
percent of those stopped were carrying drugs. ”” In 1999, 
the American Civil Liberties Union sued the California 
Highway Patrol and alleged that Operation Pipeline taught 
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officers to stop African American and Latino male drivers 
for little or no reason.’ The California Highway Patrol 
admitted in court documents that its officers were twice 
as likely to stop Black drivers than white drivers, and were 
more likely to ask Black drivers for permission to search 
their cars than white drivers.** 


Relatedly, an analysis of data from 2000 to 2008 in 
California showed that African Americans were sig- 
nificantly more likely than white people to be arrested 
for a marijuana offense.” After the legalization of can- 
nabis in California, news reports indicated that Black 
entrepreneurs who try to start new cannabis related 
businesses face challenges and delays, including a slow 
licensing processes.®”° For an in depth discussion of dis- 
crimination in licensure, see Chapter 10, Stolen Labor 
and Hindered Opportunity. 


African Americans are also increasingly victims of hate 
crimes both nationwide and in California. According 
to the Federal Bureau of Investigation, 48.5 percent 
of single-bias hate crime incidents were motivated by 
anti-Black bias in 2019.”” According to the California 
Attorney General’s report on hate crimes in the state 
in 2020, 34.3 percent of single-bias hate crimes were 
motived by anti-Black bias.** Anti-Black bias events 
were the most prevalent of all types of hate crimes and 
increased 88 percent from 2019 to 2020.9 


88% increase 


in anti-Black hate crimes 
from 2019 to 2020 


There are numerous high-profile incidents of po- 
lice killing African Americans in California such as 
Ezell Ford (Los Angeles); Kendrec McDade (Pasadena); 
Wakeisha Wilson (Los Angeles); Anthony McClain 
(Pasadena); Oscar Grant (Oakland); Dijon Kizzee (Los 
Angeles); Richard Risher (Los Angeles); Stephon Clark 
(Sacramento); and Alfred Olango (San Diego). These 
deaths and many others nationwide have sparked in- 
creased activism and public awareness on the issue of 
police brutality. Activists established the first chapter of 
Black Lives Matter in Los Angeles and it is now a global 
network of activists.**° 
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Police departments throughout the state have histories 
of violence against African Americans. 


In Los Angeles before the turn of the century, the city’s 
police had a history of violence against other historically 
marginalized groups such as Native Americans, Latinos, 
and Asian Americans. As more African Americans moved 
to the city, the time period between the 1920s to the 1960s 
was characterized by police brutality against African 
Americans and protests, such as the Watts Rebellion in 
1965. Much like many other histori- 
cal events that are often considered 
“riots,” what occurred in Watts was a 
reaction to injustice or a “rebellion.” 
For further discussion of rebellions, 
please see Chapter 3, Racial Terror. 


In the 1980s, the Los Angeles Police 

Department, which is the largest 

police department in California and one of the largest 
in the country, referred to African American suspects as 
“dog biscuits.”*#' Victims of police dogs sued and alleged 
that the department disproportionately used dogs in 
minority neighborhoods, which resulted in police dogs 
inflicting 90 percent of their reported bites on African 
Americans or Latinos.”” In 2013, the Special Counsel to 
the Los Angeles County Sheriff’s Department, which is 
the largest sheriff’s department in California and the 
country, found that African Americans and Latinos 
comprised 89 percent of the total individuals who were 
bitten by the department’s dogs from 2004 to 2012.7% 
During the same time, the Special Counsel found that 
the number of African Americans that police dogs bit 
increased 33 percent.*** 


Often, such incidents of police brutality led to community 
protests that, in turn, sometimes continue brutality by 
police.” The beating of Rodney King by the LAPD is one 
such example.” On March 3, 1991, Rodney King stopped 
his car after leading LAPD officers on a pursuit.?*” Officers 
beat Rodney King and were captured on video.” The of- 
ficers were charged but, despite strong video evidence 
against the officers, were ultimately acquitted.”°° 


There is also at least some evidence that law enforce- 
ment gangs—which are groups of peace officers within 
an agency that engage in a pattern of on-duty behav- 
ior that intentionally violates the law or fundamental 
principles of professional policing’*°—such as those al- 
leged in the Los Angeles County Sheriff’s Department, 
have exacerbated the brutalization of African Americans 
by law enforcement in California.**! In 1990, at least 75 
Lynwood resident filed a class action lawsuit alleging 
that the sheriff’s department allowed the “Vikings,” a 
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sheriff’s department deputy gang, to carry out racially 
motivated violence in the community.” 


In Los Angeles County, which is the state and country’s 
most populous county,”*? as of April 2022, police have 
killed 964 people since 2000, 24 percent of whom were 
African American even though African Americans com- 
prised only eight percent of the population during that 
time.** Los Angeles police have also historically appeared 
to ignore the disappearance of African American wom- 


The Los Angeles Police Department, the largest police department 
in California and one of the largest in the country, once referred to 
African American suspects as “dog biscuits.” 


en.*“° Lonnie David Franklin Jr. was believed to have mur- 
dered several African American women and girls in the 
Los Angeles area. **° He was not arrested and convicted un- 
til 2016, due to what activists believe was police neglect.”*” 


In the Bay Area, police brutality became such a concern 
that the Black Panther Party for Self-Defense, which later 
became the Black Panther Party, formed to provide pro- 
tection to African Americans from the police during the 
1960s.*** Two young activists, Huey Newton and Bobby 
Seale, saw brutality against civil rights protestors as 
part of a long history of police violence.*? Eventually, 
the Black Panther Party for Self-Defense evolved into an 
organization that provided several other services to the 
community such as medical clinics and free breakfasts 
for children.”°° In fact, the Black Panthers even engaged 
in forms of “counter-mapping,” which is a form of activ- 
ism in which marginalized groups use maps to challenge 
inequality, to propose the creation of new police dis- 
tricts in Berkeley, California.*® In the San Francisco Bay 
Area, according to a study, 27 percent of the people po- 
lice killed were Black even though they only comprised 
seven percent of the population at the time.” 


Discrimination by Californian police against African 
Americans is not limited to large police departments like 
the Los Angeles Police Department and the Los Angeles 
County Sheriff’s Department. According to analysis of 
traffic stops by the San Diego Police Department from 2014 
to 2015, officers are more likely to search and question 
African American drivers than white drivers even though 
officers were less likely to find them with contraband.”°* 
An evaluation of 2016 to 2018 data showed that both the 
San Diego Police Department and Sheriff’s Department 
were more likely to stop, search, and use force against 
African Americans and people with disabilities than other 
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groups.*** Further, African Americans were 4.3 times 
more likely than white people to be arrested by the police 
department for drug possession even though research 
shows that African American and white people use and 
sell drugs at similar rates.” The police department also 
stopped African Americans at a rate three times higher 
than white people.**© Both agencies used higher levels 
of force against African Americans compared to other 
groups.”” Both agencies used more severe levels of force 
against African Americans than white people at every lev- 
el of alleged resistance.”°* 


After the fatal shooting of Stephon Alonzo Clark by 
members of the Sacramento Police Department, the 
Attorney General conducted a review of the Sacramento 
Police Department’s policies, procedures, and training 
regarding the use of force, and issued two reports to 
help guide the police department’s reform efforts.”°° 


Sacramento, California- Hundreds packed a special city council meeting at Sacramento City Hall to 
address concerns over the shooting death of Stephon Clark by Sacramento police. (2018) 


In California’s rural and suburban regions, the California 
Attorney General has investigated*® and secured a stip- 
ulated judgment”” involving the Kern County Sheriff's 
Department regarding unlawful practices such as 


IV. Trial and Sentencing 


History 

During the slavery era, most states denied African 
Americans the right to service on juries, as most states 
linked the ability to serve on juries to the ability to 
vote.”” As discussed in Chapter 3, Racial Terror, African 
Americans were not allowed to vote in most states during 
this time. Most states also denied African Americans 
the right and protections of a jury trial, leaving African 
Americans vulnerable to unjust convictions.*” 


All 


unreasonable use of force, stops, searches, and seizures, 
and failure to exercise appropriate management and 
supervision of deputies. The Attorney General has also 
investigated*” the Bakersfield Police Department, and 
secured a stipulated judgment for the police department 
to strengthen its engagement with the community.”® 
The Attorney General is also reviewing the practices of 
the Torrance Police Department amidst serious allega- 
tions of racist text messages, some of which contained 
disparaging comments about African Americans, and 
other discriminatory conduct.” 


As aresult of community activism and increased nation- 
wide public awareness of police brutality against African 
Americans in 2020 in particular, California has recently 
taken steps to attempt to address the numerous con- 
cerns with policing in the state. Assembly Bill 89 raises 
the minimum qualifying age to be a police officer from 
18 to 21 years of age and sets other minimum qualifi- 
cation requirements for peace officers in an effort to 
reduce uses of deadly force.*® Assembly Bill 750 makes 
it a crime for a police officer to make a false statement 
to another peace officer if that statement is included in 
a peace officer report.** Assembly Bill 1506 requires the 
California Department of Justice to investigate and re- 
view for potential criminal liability all officer-involved 
shootings that result in the death of unarmed civilians 
in the state.” Senate Bill 2 creates a process to decer- 
tify police officers for misconduct, preventing such 
officers from being able to join any another agency in 
California.”** California was one of only four states with- 
out that power.*°* Assembly Bill 118 creates pilot pro- 
grams to allow community organizations to respond to 
911 calls rather than police.?” Assembly Bill 26 requires 
officers to intervene if they witness another officer us- 
ing excessive force, and requires officers to report the 
use of force and prohibits retaliation against reporting 
officers.*” But these reforms do not alone address the 
many years of discrimination African Americans have 
experienced at the hands of the criminal justice system. 


After the Civil War, the Civil Rights Act of 1875 out- 
lawed race based discrimination in jury selection.*” As 
discussed in Chapter 4, Political Disenfranchisement, 
the 14th and 15th Amendments guaranteed African 
American men the right to vote and serve on juries.”” 
In some states, racially integrated juries protected the 
rights of African American defendants and prosecuted 
white perpetrators of racial violence.*” 
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In the South, after Reconstruction, and until the 1960s, 
numerous allegations of crimes involving African 
American defendants and white victims never made it to 
trial.’” Instead, the accused African 
American person was lynched.” 
As discussed in Chapter 3, Racial 
Terror, prosecutors rarely tried or 
convicted the white Americans who 
tortured and murdered African 
Americans through race massacres 


prosecutors, who make important decisions in the crimi- 
nal justice system,”*° although empirical evidence exists of 
such bias only seems to exist in certain types of crimes.*” 


One study showed that when witnesses knew that the perpetrators 
were Black, witnesses who claimed to not be racially biased were 
more likely to incorrectly identify the perpetrator than witnesses 


and lynchings. The same all-white 
juries who did not indict white 
perpetrators of violence convict- 
ed African American defendants, 
imposed harsh sentences for minor crimes, often with 
little evidence.’”? According to the Select Committee of 
the Senate outlined in the Report on Alleged Outrages 
in the Southern States in 1871, “In nine cases out of ten 
the men who commit the crimes constitute or sit on the 
grand jury, either they themselves or their near relatives 
or friends, sympathizers, aiders, or abettors.””®° 


The U.S. Supreme Court did not decide until 1935 that 
excluding African Americans from juries because of race 
was unconstitutional.**' In Norris v. Alabama, eight African 
American teenagers were convicted by an all-white jury 
and sentenced to death for the rape of two white women 
in Scottsboro, Alabama, despite overwhelming evidence 
of their innocence.*** No African American person had 
served on a jury in Scottsboro in living memory.”*? 


After Norris v. Alabama, many jurisdictions continued to 
exclude African Americans from jurors by using pre- 
emptory strikes or other pretexts.*** 


Systemic Bias Today 

Today, systemic problems in the criminal justice system 
continue to discriminate against African Americans. 
Courts throughout the country have and continue to be 
underfunded, which can result in barriers in accessing 
justice, such as case delays.”*° Although courts in California 
are now required to take into account an individual's abil- 
ity to pay when setting bail,”*° in other parts of the coun- 
try wealthy defendants can essentially purchase their 
pre-trial freedom through the cash bail system, whereas 
low-income defendants might suffer additional harsh 
consequences solely because of their inability to pay. This 
occurs despite three waves of attempts to reform the 
cash bail system nationwide.”*’ As discussed in the civil 
legal system discussion of this chapter, lack of diversity 
in the legal profession may also exacerbate the discrim- 
ination African Americans face in the criminal justice 
system.*** Scholars argue that racial bias against African 
American defendants results in discriminatory choices by 
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who stated they were racially prejudiced. 


Discrimination against African Americans in the crim- 
inal justice system not only results from racial biases 
in police, but also in witnesses and jurors. One study 
showed that when witnesses knew that the perpetra- 
tors were African American, witnesses who claimed 
to not be racially biased were more likely to incorrect- 
ly identify the perpetrator than witnesses who stat- 
ed they were racially prejudiced.” Lack of diversity 
on juries continues to be a nationwide problem.*” A 
study in North Carolina showing that qualified African 
American jurors were struck from juries at more than 
twice the rate of qualified white jurors.*** Scholars have 
identified the following as factors contributing to un- 
derrepresentation on juries: “racial discrimination 
in jury selection,” socioeconomic barriers preventing 
participation by African Americans, “judicial discrim- 
ination that allows racially demarcated jury represen- 
tation,” and “institutional racism and bureaucratic 
discrimination in perpetuating judicial inequality.”*™* 


One scholar has shown that study participants remem- 
bered and misremembered legally relevant facts in ra- 
cially biased ways.” The author of the study argues that 
implicit racial biases affect the way judges and jurors 
encode, store, and recall, relevant case facts, which leads 
to the conclusion that implicit memory biases operate in 
legal decision-making.”® A lack of jury diversity can also 
harm African Americans in family courts and the child 
welfare system, which the Chapter 8, Pathologizing, the 
African American Family, discusses in more detail. 


The lack of diversity in juries can result in poor tri- 
al and sentencing outcomes for African Americans.?°” 
According to a 2017 report from the United States 
Sentencing Commission, African American men who 
commit the same crimes as white men are given prison 
sentences that are about 20% longer, even after con- 
trolling for prior criminal history.*** African Americans 
are more likely than white Americans to be serving sen- 
tences of life, life without parole, or sentences of 50 
years or more.”*? 
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Capital Punishment 

As discussed in Chapter 3, Racial Terror, advocates have 
argued that capital punishment is the modern day, legal 
equivalent of lynching. The U.S. Supreme of Court has 
acknowledged that the death penalty has a discrimina- 
tory effect on African Americans. In Furman v. Georgia, 
U.S. Supreme Court Justice William Douglas noted that 
there is evidence of racial discrimination in the imposi- 
tion of the death penalty*” and that an African American 
would be more likely to get the death penalty when con- 
victed for rape when compared to a white American.*” 
Regardless, the Supreme Court still decided that the 
death penalty is constitutional in some circumstanc- 
es.°° Currently, 27 states have the death penalty while 
23 states and the District of Columbia do not.*°* Three 
states, such as California, currently have a gubernatorial 
moratorium on executions.** 


In the states where executions still occur, African 
American men are overrepresented among people 
federal and state governments execute.* A 2015 me- 
ta-analysis of 30 studies showing that those responsible 
for the murders of white people were more likely than 
those responsible for the murders of African American 
people to face a capital prosecution.*® 


California 

Historically, California barred African Americans from 
serving on juries.*°”’ Lack of diversity on juries continues 
to be a widespread problem throughout California as, a 
2020 study showed that racial discrimination is an “ev- 
er-present” feature of jury selection in California.*°* The 
study found that California prose- 

cutors’ use of peremptory challeng- 

es to exclude African Americans 


methods calculated to produce a wrongful conviction, ?”” 
also continues to be an issue in California’s criminal 
courts as one study of 4,000 state and federal appellate 
rulings in California from 1997 through 2009 discovered 
that courts found prosecutorial misconduct in 707 cases, 
which on average, amounts to about one case a week 
during that time.*"* 


California is one of several states that have a three- 
strikes law. Although amended by Proposition 36 in 
2012 to apply to only serious or violent felonies,* 
California’s initial three-strikes law, imposed life sen- 
tence for almost any crime—no matter how minor—if 
the defendant has two prior convictions for crimes 
that were serious under the California Penal Code. 
The general goal of the three-strikes law was to deter 
offenders, particularly violent ones, from committing 
crimes again. 


The cases of Leandro Andrade is an example of how 
California’s three strikes law was especially punitive 
and led to excessive sentencing.*® In 1982, Andrade 
committed three residential burglaries during the 
same day while unarmed and when nobody was in the 
homes he burglarized.*"” Then, in 1995, he stole five 
videotapes, which were worth $84.70 and was arrest- 
ed for shoplifting.*'* Later that same year, he stole four 
videotapes, which were worth $68.84 and was arrested 
for shoplifting.*’? Under California’s three strikes law 
at that time, the third strike could be for any crime 
and did not necessarily need to be a serious or violent 
felony.*° As a result, he received a sentence of 50 years 
to life.*! 


from juries is still pervasive.*°° In 
the last 30 years, the California 
Supreme Court has reviewed 142 
cases involving Batson claims, which 
is the process by which a party can 


In Furman v. Georgia, U.S. Supreme Court Justice William Douglas 
noted that there in the 
imposition of the death penalty and that an African American 


is evidence of racial discrimination 


would be more likely to get the death penalty when convicted for 


object to a preemptory challenge 
because of ajuror’s race, and found 
a violation only three times.*”? In 
fact, from 2006 to 2018, California 
courts held that there was a Batson error in just 18 out 
683 cases.*" It has been over 30 years since the California 
Supreme Court held that there was a Batson violation 
involving a Black juror.*” 


Prosecutorial misconduct, which is generally when a 
prosecutor violates their duty to refrain from improper 
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rape when compared to a white American. 


These policies have resulted in longer sentences for 
African Americans in California correctional facilities.*” 
Recent reforms in California, which this chapter dis- 
cusses below, have offered alternatives to incarceration 
for some individuals, but many African Americans still 
served excessive prison sentences for years.*”? 


Chapter 1] —{5—An Unjust Legal System 


V. Incarceration 


History 

The history of criminalization of African Americans 
since slavery and the inequities in policing, trials, and 
sentencing have resulted in an overrepresentation of 
African Americans in jails and prisons, a phenomenon 
known as mass incarceration. As this chapter has de- 
scribed, American society began to criminalize African 
Americans starting from the era of slavery through Black 
Codes, vagrancy laws, and segregation laws. Further, “law 
and order” or “tough on crime” political campaigns in the 
20th century resulted in particularly punitive sentencing 
and parole systems, which have led to the imprisonment 
of large numbers of African Americans. Although correc- 
tional authorities did not always uniformly collect data 
on the race of prisoners, there is evidence from the U.S. 
Department of Justice showing that African Americans 
have comprised a percentage of prisoners exceeding their 
percentage of the population outside of correctional fa- 
cilities, from at least 1926 to 1986.*** 


half.**° Despite reforms, African Americans continue to 
be overrepresented in prisons nationwide: 20 percent 
of prisoners in federal and state correctional facilities 
were African Americans even though they made up just 
13.4 percent of the population in 2019.**' In 2021, African 
Americans comprise 38.3 percent of people in federal 
prisons across the country. *”” 


In addition to overrepresentation of African Americans 
in correctional facilities, federal and state officials con- 
tinue to use the labor of incarcerated people.** In fact, 
some present-day prisons where incarcerated people 
still perform labor are on land that was once a planta- 
tion where enslaved people worked before the Civil War 
and where southern states similarly enslaved African 
Americans after the Civil War through convict leasing.*** 
Angola Louisiana State Penitentiary shows how, in some 
ways, the American correctional system continues the 
legacy of slavery.*°° 


Angola, which is currently out- 
side of present day Baton Rouge, 


One study has found that while Black and white incarcerated wasoretnallya wiantation mamed 


for the African country from 
which most of its enslaved people 


people were equally likely to break rules, correctional authorities 
were more likely to report infractions by Black people. 


The percentage of prisoners admitted to state and feder- 
al institutions who are African American has consistent- 
ly grown, and which general population trends cannot 
explain.*° Although the imprisonment rate of African 
Americans has generally decreased since 2006,° African 
Americans continue to be overrepresented both nation- 
wide and in California in adult incarceration, solitary con- 
finement, capital punishment, and juvenile incarceration. 


Adult Incarceration 

The United States has the highest imprisonment rate— 
the number of people in prison or jail as a percentage 
of its total population—in the world.*?? Numerous aca- 
demics, activists, and politicians have called for an end 
to mass incarceration, and there have been reforms in 
several states such as Texas, Kansas, Mississippi, South 
Carolina, Kentucky, and Ohio.*”8 


These reforms largely focus on reducing excessive pris- 
on sentences. However, advocates argue that these ef- 
forts are not sufficient to undo decades of prison ex- 
pansion. *° One study estimates that at current rates, 
it will take 72 years to cut the U.S. prison population in 
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were trafficked.**° After the Civil 

War and abolition of slavery, for- 

mer Confederate Major Samuel 
Lawrence James received a lease of Louisiana State 
Penitentiary and all its incarcerated individuals. *°’ 
Under this lease, James subleased the majority of African 
American people who were incarcerated to land own- 
ers to replace enslaved people while others continued to 
work on levees, railroads, and road construction while 
others were given clerical and craftsmanship work.*** 
Later, there were also attempts to industrialize prison 
labor by forcing incarcerated people to make shoes and 
clothing.**° In 1898, the State of Louisiana banned con- 
vict leasing and, in 1901, the State of Louisiana purchased 
the prison camp and resumed control of its prisoners.**° 
More recently, incarcerated people in Angola continue 
to engage in production to sell goods such as growing 
crops like wheat, corn, soybeans, cotton, milo,*"' sugar 
cane,*” and even producing art.*** To this day, approx- 
imately 65 percent of incarcerated people in Angola are 
African Americans.*“* 


Correctional facilities, such as the Federal Prisons 
Industries of the Federal Bureau of Prisons, argue 
that these programs teach marketable job skills.**° But 
some academics argue that these work programs are 
not beneficial.**° 
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Correctional Discipline 

African Americans also experience discrimination in the 
correctional disciplinary system. At least one study has 
found that while African American and white incarcer- 
ated people were equally likely to break rules, correc- 
tional authorities were more likely to report infractions 
by African American people.*“” 


There is an overrepresentation of African Americans 
in solitary confinement. Scholars have defined solitary 
confinement as when correctional facility officials sep- 
arate incarcerated people from the general population 
and hold them in their cells for an average of 22 hours or 
more per day for 15 continuous days or more.*“* A 2018 
study showed that both federal and state correctional 
facilities placed large numbers of African American 
males in solitary confinement. African American males 
in prison made up approximately 42.5 percent of the 
prison population but comprised 46.1 percent of the 
people in solitary confinement. 


Juvenile Incarceration 

African Americans are also overrepresented in the juvenile 
justice system. As discussed in Chapter 8, Pathologizing 
the African American Family, American culture tends 
to see African American children not as children, but as 
adults. African American students are subject to discipline 
at a higher rate than other groups in schools nationwide. 
In 43 states and the District of Columbia, Black students 
are arrested at higher levels relative to their percentage 
of the population.*’ There is also evidence that these ra- 
cial disparities in school-based disciplinary actions are 
associated with county-level rates of racial bias.*° This 
sort of disciplinary actions and bias contribute to how 
African Americans are eventually pushed to incarceration 
through the school-to-prison pipeline, as described in 
Chapter 6, Separate and Unequal Education and Chapter 
8, Pathologizing the African American Family. 


AFRICAN AMERICANS 
IN THE UNITED STATES 


African American youth comprise 41 percent of youth 
in juvenile facilities even though they make up 15 per- 
cent of all youth in America.*' African American youth 
are more than four times as likely to be detained or 


AFRICAN AMERICANS 
IN A JUVENILE FACILITY 
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committed in juvenile facilities as their white peers.*” 
African American youth are more likely to be in custody 
than white youth in every state except Hawaii.*°* 


As a result of their experiences with the juvenile justice 
system, many African Americans distrust the system.*** 
This report further discusses the enduring impact of the 
juvenile justice system on African American families in 
Chapter 8, Pathologizing the African American Family. 


California 

The previously described history of the criminal justice 
system in America, such as California three-strikes laws 
and similar policies that have affected large numbers 
of African Americans, has led to several conditions that 
have caused California to lead the way in expansion of 
prisons in the United States until recent reforms. That 
history, particularly from the 1980s to present, has con- 
tributed to what has been described as “the biggest pris- 
on building project in the history of the world” here in 
California.*° The City of Los Angeles imprisons more 
people than any other American city.*°° According to one 
scholar, law enforcement officials often arrested, incar- 
cerated, and/or instructed African Americans to leave 
Los Angeles during the 1920s and 1930s.*%” 


African Americans are overrepresented in correction- 
al facilities. Approximately 28.3 percent of California’s 
prisoners were African American, when they make up 
about 6 percent of the population.*°* Further, Black 
people who are incarcerated in California correctional 
facilities also experience forms of segregation from the 
moment they enter a facility.*°° 


California has a history of extremely poor conditions in 
its numerous prisons, which disproportionately harms 
African Americans, as they are more likely to be in prison 
and to serve longer sentences due to 
systemic racism. Like the federal gov- 
ernment, California still houses and 
invests in the incarceration of people 
in large numbers. It houses approxi- 
mately 100,000 people in its facilities, 
has forecasted a budget of approxi- 
mately $227.2 billion for 2021-22, and 
operates 35 adult facilities. 


In a 2011 U.S. Supreme Court case 
called Plata v. Brown, the Court or- 
dered the State of California to reduce its prison pop- 
ulation because the medical and mental health care 
in California prisons was so bad that it violated the 
U.S. Constitution’s prohibition of cruel and unusual 
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punishment.* Since the decision in 2011, California has 
been required to decrease the number of people in state 


or obtain convictions or impose sentences. The Racial 
Justice Act is also an attempt to address previous court 


correctional facilities.°* Later that 
year, the state passed Assembly Bill 
109, which reduced overcrowding in 


state facilities by shifting incarcera- 
tion responsibilities from state to 
local authorities for certain people 
convicted of low-level offenses. 


In 2011, the medical and mental health care in California prisons 
was so bad that the U.S. Supreme Court ordered the State to 
immediately reduce its prison population because the living 
conditions grossly violated the U.S. Constitution’s prohibition of 


California also passed sever- 
al other laws to reduce its prison 
population including: 

e Proposition 36 limits California’s three-strikes law 
to serious or violent felonies for third strike of- 
fenders and establishing a process for third strike 
offenders to ask a court to reduce their term under 
certain circumstances. 


Assembly Bill 2942 allows courts to resentence a de- 
fendant on the recommendation of district attorneys. 


Senate Bill 567 requires criminal courts to only im- 
pose a maximum term if a jury considers aggravating 
facts regarding the offense and permits a criminal 
defendant and other parties to dispute facts in the 
record or present additional facts for the purposes 
of sentencing. 


Senate Bill 73 ended the prohibition against proba- 
tion and suspended sentencing for certain types of 
drug offenses. 


Assembly Bill 484 changes the requirement that a 
person who is granted probation after being convict- 
ed of furnishing or transporting certain controlled 
substances serve 180 days in a county jail as a condi- 
tion of probation. 


Senate Bill 136 ended a sentence enhancement that 
added an extra year for anyone convicted of recom- 
mitting a felony for each prior prison or felony jail 
time they already served. 


Assembly Bill 32 prohibits California, as a state, from 
entering into or renewing a contract with a private, 
for-profit prison to incarcerate people. 


Other laws attempt to end private financial in- 
centives to incarcerate large numbers of people in 
correctional facilities. 


Assembly Bill 2542 or the Racial Justice Act, prohibits 
the use of race, ethnicity, or national origin to seek 
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cruel and unusual punishment. 


decisions and systemic issues in the state’s criminal 
justice system, which have made it nearly impossible 
for criminal defendants to challenge racial bias.*” 


Many of these laws are new So it is difficult to evaluate 
their impact on African Americans. 


While individuals serve their prison sentences, the 
State of California uses their labor in many ways. The 
California Prison Industry Authority produces myriad 
products such as clothing, furniture, cleaning products, 
and food.** They also perform a wide range of duties 
in areas such as laundry, kitchen, and general mainte- 
nance.** The California Department of Forestry and Fire 
Protection employed around 1,600 incarcerated individ- 
uals to fight forest fires in May 2021.°° 


As previously discussed, some scholars have challenged 
the value of these programs because they do not nec- 
essarily provide incarcerated people with marketable 
job skills. Incarcerated individuals are often tasked 
with low skill work and obtaining a job as a firefighter 
can be particularly difficult, even for people without 
criminal records.*® 


Although California has attempted to reform its juvenile 
justice system in recent years, it has a well-document- 
ed and troubled history of juvenile incarceration.*” The 
number of incarcerated youth reached unprecedented 
heights in the 1990s.*°* California housed over 10,000 
youth in 11 facilities throughout the state in 1996.%°° 
Since that time, the state has attempted to make several 
systemic reforms to not only reduce the population of 
incarcerated youth but also to improve the treatment of 
youth who are in such facilities.°” 


There have also been recent attempts to decentralize 
the juvenile justice system and provide localized ser- 
vices for juveniles who are accused of crimes.*” To that 
end, most recently, Senate Bill 823 provided for the clo- 
sure of the California Department of Corrections and 
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Rehabilitation’s Division of Juvenile Justice, formerly the 
California Youth Authority, and established the Office 
of Youth and Community Restoration in the California 
Health and Human Services Agency.*” 


But many racial inequities for 
young African Americans remain. 
Currently, in California, African 
American youth are 31.3 times more 
likely to be committed to imprison- 
ment in the state’s juvenile justice 
system than white youths. As of 
June 2020, of the total 782 youth in 
California juvenile detention facilities, 227 were African 
American. In that same time, African American youth 
made up 36 percent of those committed to a juvenile 
detention facility even though they comprised only 14 
percent of the population in California. 


VI. Effects 


The lingering negative impact of contact with the criminal 
justice system are wide-ranging and far-reaching. African 
Americans who have had contact with the criminal justice 
system experience significant discrimination when look- 
ing for ahome or a job, when they are trying to vote,*™ or 


The treatment of African American youth as criminals in 
California begins at an early age when they are in school. 
School administrators, teachers, and school police, of- 
ten treat young African American students as crimi- 


The number of incarcerated youth reached unprecedented 
heights in the 1990s. California housed over 10,000 youth in 11 
facilities throughout the state in 1996. 


nals. As Jacob Jackson testified at the October 12, 2021 
Task Force hearing, he was targeted by his teacher and 
school police when he was a student at Crenshaw High 
School in Los Angeles.*” More information on the juve- 
nile justice system in California is available in Chapter 
8, Pathologizing the African American Family. 


yourself to the world. But there’s a stigma. For along time, 
for example any application for school, housing, a job, 
you needed to check the box saying you're formerly incar- 
cerated. The disenfranchisement pushes a lot of people 
into the informal market—selling drugs, for example.”*” 


Lingering Discrimination 


African Americans who have been incarcerated experience 
significant levels of housing instability soon after they leave 


African Americans who have been 
incarcerated experience problems 
finding a permanent place to live. As 
discussed in the Chapter 5, Housing 
Segregation, African Americans 
have experienced homelessness 
dating back to slavery, **° regardless 


prison. The Prison Policy Initiative estimates that returning 
citizens are almost 10 times more likely to be unhoused than the 
general public, and the problem among Black returning citizens 
is worse than other racial groups. 


serving on juries.*” Just observing the effects of the crim- 
inaljustice system can negatively affect the mental health 
of African Americans,*” and lead to mistrust of the legal 
system.*” Although California has passed laws to limit 
the lingering harms of the criminal justice system, these 
changes will not fully address the many years of effects of 
contact with the criminal justice system that many African 
Americans have experienced. 


Devon Simmons, who served 15 years in prison for crimes 
he committed as a teenager in Harlem, explained:*% 
“You've got to find a way to reinvent yourself and promote 
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of whether they have participated in 
the criminal justice system. 


African Americans who have been incarcerated experi- 
ence significant levels of housing instability soon after 
they leave prison.**' The Prison Policy Initiative esti- 
mates that returning citizens are almost 10 times more 
likely to be unhoused than the general public,**’ and the 
problem among African American returning citizens is 
worse than other racial groups.**? Another study offers 
an example of the collateral damage of incarceration. 
Having a recently incarcerated father greatly increases 
the risk of child homelessness, a phenomenon that is 
more likely experienced by African American children 
than white children.*** 
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Finding jobs is also difficult for African American return- 
ing citizens.**° Lack of employment opportunities for 
returning citizens can have a broader, negative impact 
on their families. Scholars argue that the high number 
of incarcerated members of African American families 
contribute to the Black-white wealth gap.**° Although the 
Civil Rights Act of 1964 prohibits consideration of ajob ap- 
plicant’s criminal history if it negatively impacts African 
American job applicants, these cases are difficult for 
plaintiffs to prove. The Equal Employment Opportunity 
Commission, the federal agency which enforces civil 
rights laws in employment, recognizes that employers’ 
consideration of a conviction or arrest are factors that 
are particularly problematic for African American men 
because they are more likely to have criminal histories.**” 


To address these issues, there is anationwide movement 
to prohibit employers from considering a job applicant’s 
criminal history before employers consider their qual- 
ifications for a job. This movement is also referred to as 


more likely to pass laws restricting the right of people 
with convictions to vote.**? Depriving people who have 
convictions diminishes the political power of African 
Americans.**° The Sentencing Project estimates that ap- 
proximately 1.3 million African Americans of voting age 
cannot vote because of past convictions, which is a rate 
3.7 times greater than that of non-African Americans.*” 
In fact, over 6.2 percent of the African American popula- 
tion cannot vote because of past convictions compared to 
1.7 percent of the non-African American population.*” 


Contact with the criminal justice system through incar- 
ceration affects the mental health of African Americans. 
Studies show that incarceration was associated with 
perceived discrimination, depressive symptoms, and 
psychological distress,*°*? and the impact is long last- 
ing.** Incarceration negatively affects the overall phys- 
ical health of African American people after they leave 
prisons and jails as discussed in Chapter 12, Mental and 
Physical Harm and Neglect. As discussed in Chapter 8, 
Pathologizing the African American 
Family, there is also evidence that 
mass incarceration negatively im- 


A 2018 study found that a police murder of an unarmed African é ; 
pacts family members of African 


Americans who have been incar- 
cerated, both during and after 


American triggered days of poor mental health for African 
Americans living in the state where that murder occurred. 


the “ban the box” movement. Currently, 36 states and 
over 150 cities and counties have “banned the box” or 
prohibited employers from asking about conviction or 
arrest history, and delay background checks until later 
in the hiring process. But much like other criminal jus- 
tice reforms discussed in this chapter, these new laws 
do little to address the many decades of discrimination 
African American returning citizens experienced when 
looking for work throughout American history. 


Laws that deprive people with convictions of the right 
to serve on a jury also disproportionately harm African 
Americans. Some states exclude people from serving 
on juries when they commit misdemeanors, although 
reliable nationwide statistics on the number of African 
American people who cannot serve on juries is un- 
available because no national database exists to track 
such data. Because African Americans are incarcerated 
more than other groups, they are also more likely to be 
excluded from jury participation as well. As discussed 
above, lack of jury diversity is a legacy of slavery and a 
serious and nationwide problem.**° 


Some states also deprive people who have criminal con- 
victions of the right to vote. A 2003 study found that 
regions with large nonwhite prison populations are 
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their incarceration. 


Even for African Americans who 
have not had direct contact with the criminal justice 
system, just observing the effects of the criminal justice 
system takes a toll on African American’s mental health. 
A 2018 study found that a police murder of an unarmed 
African American triggered days of poor mental health 
for African Americans living in the state where that mur- 
der occurred.*” This total number of painful days over a 
year was comparable to the rate diabetics experienced. *° 


These negative experiences with the criminal justice sys- 
tem have caused many African Americans, and African 
American men in particular,*” to distrust police.*” As a 
result, African Americans are less likely to call the po- 
lice than Latinos and white people.*? This distrust likely 
leads to an underutilization of police and government 
services in general, such as the civil legal system, as will 
be discussed below. As the Kerner Commission noted in 
1968, “To some Negroes police have come to symbolize 
white power, white racism, and white repression. And 
the fact is that many police do reflect and express these 
white attitudes. The atmosphere of hostility and cyni- 
cism is reinforced by a widespread belief among Negroes 
in the existence of police brutality and in a ‘double stan- 
dard’ of justice and protection—one for Negroes and one 
for whites.”*°° 
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California 

In California, as discussed earlier, courts also contribut- 
ed to the growing body of law that discriminated against 
African Americans. California’s Fair Practice Act spe- 
cifically and explicitly banned testimony by “negroes, 
or persons having one-half or more of negro blood” 
in any civil court case to which a white person was a 
party.*” Free African American activists, who were en- 
slaved people’s greatest allies, could not be witness in 
any court proceedings.*” 


Currently, there is some evidence that African Americans 
experience discrimination in the civil legal system. The 
civil legal system is the system through which African 
Americans can obtain remedies, such as money, for the 
discrimination they experience in nearly every area of 
their life as identified in the chapters on labor, edu- 
cation, housing, racial terror, and wealth. But African 
Americans with low incomes face several systemic prob- 
lems in the underfunded court systems both nationwide 
and in California when attempting to access justice such 
as obtaining a lawyer. 


There appears appear to be very little scholarship on 
African Americans’ distrust of the legal system as a whole 
and how that affects their underutilization of the civ- 
il law system,*°? but some evidence does indicate that 
their contact with the criminal justice system negative- 
ly affects trust in the civil legal system. The California 
Judicial Council Advisory Committee on Racial and 
Ethnic Bias provided some helpful insight when it stud- 
ied the treatment of minorities in state courts and public 
perceptions of fairness in 1997.4 


The Committee noted in 1997 that members of the 
Council had developed the impression from opinion 
surveys of over 2,000 Californians and public hearings 
that “many minority-group members do not believe that 
they will receive equal justice in the California courts. 
Several speakers pointed to the large percentage of mi- 
nority-group members, particularly African American 
males, who inhabit state’s jails and prisons.”* 


In California, returning citizens still experience discrim- 
ination in the areas of housing, employment, jury partic- 
ipation, and voting. Much like under federal law, housing 
providers may lawfully consider the criminal history of 
returning citizens under California law.*”° As a result, 
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African American returning citizens still face many bar- 
riers when obtaining housing. California has made some 
recent progress towards implementing reforms to miti- 
gate the effects of contact with the criminal justice system 
in the state*” by passing the following laws: 

e Proposition 47 (“The Safe Neighborhoods and School 
Act”): This 2015 law essentially allowed people con- 
victed of non-serious felonies to mitigate the effect 
of their convictions;*® 


Proposition 57 (“The Public Safety and Rehabilitation 
Act of 2016”): This 2016 law sought to give people who 
committed nonviolent crimes an opportunity for 
early parole;*° 


Assembly Bill 1076 (“The Clean Slate Act”): This 2018 
law allows automatic criminal record relief in certain 
circumstances and makes several other changes to 
make it more difficult for employers to discriminate 
against certain people who have had contact with the 
criminal justice system;*”” 


Assembly Bill 1008 (“The Fair Chance Act”): This 2018 
law made it illegal for most employers in California to 
ask about the criminal record of job applicants before 
making a job offer; *" 


Senate Bill 393 (“Consumer Arrest Record Equity 
Act”/“C.A.R.E Act”): This 2019 law allows for any per- 
son who is arrested but not convicted of a crime to 
ask a court to seal their record;*” 


Senate Bill 310 (The Right to a Jury of Your Peers): 
This 2017 law allows people who were convicted of 
a felony to serve on juries if they have finished their 
prison time and are not on parole, probation, or oth- 
er post-prison supervision; and 


Proposition 17: This 2020 voter initiative restored 
voting rights to people on parole. 


While these new laws certainly help mitigate the nega- 
tive effect an arrest and conviction can have for some- 
one who has had contact with the criminal justice sys- 
tem—they do very little to remedy the many decades 
of discrimination African Americans suffered before 
California passed these laws. 
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VII. Discrimination in the Civil Justice System 


The civil legal system is an especially important part of 
the legal system in the United States because it is the 
system through which Americans can solve common 
and ordinary problems. Americans must use the civil 
legal system to solve everyday problems in nearly every 
area of life such as family law, housing, health, financ- 
es, employment, government services, wills and estates, 
and education. Nationwide, approximately 47 percent 
of Americans experience at least one civil legal problem 
in their household each year.*"? Unlike in the criminal 
justice system, there is no constitutional right to counsel 
in all types of cases in the civil legal system. But a lawyer 
is crucial to prevailing in any civil case. 


Historically, African Americans have experienced dis- 
crimination in the civil legal system nationwide and in 
California. American government and its citizens have 
used the civil legal system to subjugate African Americans 
during and after slavery. For an in depth discussion of 
the impact of the civil legal system on labor and employ- 
ment rights, see Chapter 10, Stolen Labor and Hindered 
Opportunity. African Americans today continue to face 
numerous barriers in access to civil justice, including 
lack of resources and access to courts, and lack of diver- 
sity in the legal profession. 


Systemic Barriers 
The U.S. Supreme Court notoriously held in Dred Scott 
v. Sandford that African Americans—whether enslaved or 
free—were not citizens of the United States and there- 
fore did not have the rights and privileges of the U.S. 
Constitution.** After slavery ended, many federal civil 
decisions harmed African Americans, such as cases that 
legalized segregation, *” that prevented the federal gov- 
ernment from outlawing racial discrimination by pri- 
vate citizens,‘'© and that protected 
the economic liberties of white 
Americans over the civil rights of 


One study has shown that Black claimants are under- 
represented in federal court cases and white claimants 
are overrepresented.*”° 


Members of historically marginalized communities, in- 
cluding African Americans, have long faced difficulties ac- 
cessing justice due to systemic problems like underfund- 
ing.*”’ Underfunded courts have reduced hours and staff, 
resulting in case delays and a decreased ability to provide 
services, such as resources for litigants without lawyers. 
These problems particularly affect people with low in- 
comes, who are disproportionately African American. 


According to the Legal Services Corporation, which 
Congress created to provide attorneys to low-income 
Americans, approximately 21 percent of people who 
have family incomes at or below 125 percent of the feder- 
al poverty line identified as African American in 2016.*” 
In that same year, approximately 71 percent of low-in- 
come households experienced at least one civil legal 
problem, which included issues with domestic violence, 
veterans’ benefits, disability access, housing conditions, 
and healthcare.** Americans with low incomes received 
inadequate or no legal help for 86 percent of their civil 
legal problems in 2016.*** 


Lack of Diversity in the Legal Profession 

Historically, law schools and bar associations have dis- 
criminated against African Americans by preventing 
their entry into law schools and the profession.*” As dis- 
cussed in Chapter 6, Separate and Unequal Education, 
predominately-white graduate schools like law schools 
routinely excluded African Americans until the 1960s.*”° 
The American Bar Association, the main profession as- 
sociation of attorneys in the United States prohibited 


African Americans.*” Further, in 
many states throughout the coun- 
try African Americans could not 
testify in a case in which a white 
person was a party.*® These gov- 
ernment actions that occurred after 
slavery ensured African Americans 
remained in the lowest caste of the 
American racial hierarchy. 


Scholars also argue that the bar exam, the licensure exam for 
lawyers, is culturally biased against and designed to exclude 
historically marginalized groups, like African Americans. 
Nationwide, in 2020, African Americans comprised eight percent 
of students in law schools, but only about 5 percent of lawyers, 


even though they were 13.4 percent of the country’s population. 


Evidence exists that African Americans’ negative past ex- 
periences with the criminal justice system contribute to 
resistance to seeking help from the civil legal system.“ 


African Americans from joining until 1943.*” African 
American lawyers founded the National Bar Association 
instead.*® Chapter 10, Stolen Labor and Hindered 
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Opportunity, provides an in depth discussion of ra- 
cial discrimination against African Americans by pro- 
fessional guilds and licensure process. The American 
Bar Association initially rescinded the membership 
of William H. Lewis in 1912, the first African American 
assistant U.S. attorney general and two other African 
American men because leaders determined that they 
had elected him “in ignorance of material facts” and that 
“the settled practice of the Association has been to elect 
only white men as members.”*”° 


Today, scholars argue that the Law School Admissions 
Test and law school accreditation continues this dis- 
crimination.**° Scholars also argue that the bar exam, 
the licensure exam for lawyers, 
is culturally biased against and 
designed to exclude historically 
marginalized groups, like African 
Americans. Nationwide, in 2020, 
African Americans comprised eight 
percent of students in law schools, 
but only about 5 percent of law- 
yers,**' even though they were 13.4 
percent of the country’s population.** Only 61 percent 
of African Americans passed the 2021 bar examination 
on their first attempt nationwide, a rate much lower 
than that of white, Hispanic and Asian test takers.*%? 


As a result, African Americans are underrepresented 
in the national legal profession and federal judiciary. 
Nationwide, in 2020, African Americans comprised 9.8 
percent of federal judges even though African Americans 
make up 13.4 percent of the population.** 


In general, lawyers in the legal system are particularly 
important as they “play a vital role in the preservation of 
society”**° and “an officer of the legal system and a public 
citizen have special responsibilities for the quality of jus- 
tice.”*° Scholars argue that a law degree is a springboard 
to lucrative and powerful careers, which are closed off to 
many African Americans.**” Advocates argue that African 
American attorneys provide African American litigants and 
defendants with much needed and effective culturally ap- 
propriate legal services. *°8 


California 

These same issues exist in California. Much like 
California criminal courts, the state’s civil courts have 
been historically underfunded, **? which leads to many 
conditions that result in inadequate resources for the 
public such as limited services for self-represented liti- 
gants, decrepit facilities, and limited court staff. 
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As aresult of underfunded courts, civil cases move slowly 
and cases are often not resolved for years. The COVID-19 
pandemic, which caused statewide court closures and 
resulted in continuances of hearings and trials, has also 
further lengthened the time it takes for civil cases to re- 
solve.**° Approximately 55 percent of Californians expe- 
rience at least one civil legal problem in their household 
each year.**' But according to the State Bar of California, 
85 percent of Californians received no or inadequate le- 
gal help for their civil legal problems.**” People with low 
incomes, many of whom are African American, strug- 
gle with problems related to housing, health, finances, 
employment, family law issues, disability benefits, and 
many other civil law issues.*** 


Individuals with Black-sounding names receive half the callbacks 
of those with white-sounding names in response to calls for 
legal representation. 


California has passed laws that provide for counsel in 
certain civil cases, like those involving family law is- 
sues.*** But, overall, in the vast majority of civil cases, 
there is no right to counsel both nationwide and in 
California. Some studies show that African Americans, 
in particular, face unique impediments in obtaining ac- 
cess to a lawyer.**° One study showed that those with 
Black-sounding names receive one-half the callbacks of 
those with white-sounding names in response to calls 
for legal representation.**® 


Although African Americans are not underrepresented 
in the California judiciary, they are underrepresented in 
the statewide legal profession. In 2020, eight percent of 
judges were African American.*” In California, during 
2019, African Americans comprised four percent of law- 
yers even though they comprise 6 percent of the pop- 
ulation in the state.*** These numbers have “remained 
stagnant” in the last 30 years.**° 


While this lack of diversity presents a problem for cre- 
ating trust in both the criminal and civil legal system, it 
is especially problematic for African Americans because 
it is the system through which they can address the dis- 
crimination they continue to experience as this report 
discusses in the across all of its chapters. 
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VIII. Conclusion 


Rooted in the tools to maintain slavery, social control 
of African Americans continued through American his- 
tory as the Black Codes and segregation laws. Federal 
and state governments continue the legacy of slavery by 
criminalizing African Americans today. California court 
cases and statutes contributed to a national body of law 
that explicitly discriminated against African Americans. 
As a result of legalized discrimination against African 
Americans, the American general public developed 
and perpetuated biases and stereotypes against African 
Americans. American politicians capitalized on these 
racist stereotypes to win office and implement more 
laws and policies that have imprisoned more African 
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Americans than white Americans compared to their 
shares in the population. This ensured that African 
Americans remained in the lowest caste of the American 
racial hierarchy. 


Much like in the criminal justice system, the effects 
of slavery in the civil legal system have caused African 
Americans to experience significant inequities. African 
Americans, particularly those with low incomes, experi- 
ence numerous barriers in the underfunded court sys- 
tems, both nationwide and in California, that prevent 
them from accessing justice in civil courts. 
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I. Introduction 


Scholars have stated that Europeans developed a racial “ty 
hierarchy in which Black people were relegated to the 

bottom of humanity, and often placed outside of it al- ie > 

together, in order to justify the enslavement of African 
people.! The United States is no exception to this global 
reality. This chapter will describe how federal, state, and 
local governments subjected enslaved people and their 
descendants to brutal and dehumanizing conditions, 
policies, and practices. The United States has treated 
African Americans as subhuman and engaged in prac- 
tices harmful to the health of African Americans through 
forced labor, racial terror, oppression, torture, sexual 
violence, abusive medical experimentation, discrimi- 
nation, harmful neglect, and more, as will be explained 
throughout this chapter. Scholars have stated that rac- 
ism and enslavement are, at least in part, responsible 
for the fact that African Americans have had the worst 
healthcare, health status, and health outcomes of any 
racial or ethnic group in the United States.” 


During enslavement, enslaved people were treated like 
animals, and physicians provided healthcare only to the 
extent necessary to profit from enslaved peoples’ bodies.* 
After the end of slavery in 1865 and a short-lived period 
of reconstruction, federal, state, and local government 
officials worked with private citizens to segregate African 
American communities—damaging African American 
health, creating unequal healthcare services for African 
American people; depriving African American commu- 
nities of safe sanitation and adequate sewage systems; 
and sacrificing African American health for medical ex- 
periments.* During the 20th century, federal and state 
sponsored corporatization of healthcare resulted in rising 
healthcare costs, the separation of African American doc- 
tors from African American patients, and further inequal- 
ity between white and African Americans.° 


Centuries of exposure to racism has contributed to a 
serious decline in African American physical and men- 
tal health.° African Americans die at disproportionately 
higher rates from preventable health problems.’ Doctors 
are more likely to misdiagnose African Americans, lead- 
ing to disparate outcomes in mental health.® African 
American women face high rates of maternal death and 
adverse birth outcomes—even Black women with the high- 
est education attainment have the worst birth outcomes 


Black men receiving intravenous treatment in Georgia. (1937) 
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across allwomen in America.° African American children 
face poverty, malnutrition, and worse health than that 
of white American children.'° The mismanagement of 
public health crises by county, state, and federal govern- 
ments has resulted in an undue burden of disease and 
death in African American com- 
munities—particularly during the 
COVID-19 pandemic." Despite this, 
in the face of overwhelming oppres- 
sion, African American healthcare 
providers, patients, and commu- 
nity members, nonetheless, have 
worked to build healthy communi- 
ties and fight for a more equitable 
healthcare system.” 


Section III of this chapter discusses 

the racist theories developed and perpetuated by doc- 
tors and scientists about African Americans. Section IV 
describes the health conditions of African Americans 
during enslavement. Sections V, VI, and VII discuss how 
systemic discrimination and segregation was established 
and how it continues in the American health care system. 


II. Pseudoscientific Racism 


During the enslavement era, scientific racism de- 
fined race as an innate biological and genetic trait." 
Pseudoscientific definitions of Blackness were based on 
differences in skin color, facial features, hair texture, 
lip size, and false beliefs about “brain size” and immu- 
nity to diseases.'* Pseudoscientists invented “phrenolo- 
gy’—the baseless “science” of measuring the size of the 
skull as evidence of intelligence in different races.’ This 
pseudoscience was influential across the United States 
throughout the 1800s.'° During the slavery era, medical 
researchers tried to prove that African American people 
were biologically suited to slavery.” 


In the 1880s and 1890s, the decades following 
Reconstruction, false medical theories explained the 
poverty that African Americans experienced as justified 
by their “inherent inferiority,” instead of as the result of 
almost three centuries of enslavement.'® Doctors pub- 
lished influential studies stating that African Americans’ 
“immorality” was responsible for the syphilis and tuber- 
culosis they suffered.’? In 1880, the New Orleans public 
health agency claimed that African Americans’ naturally 
weaker immune system and “irregular habits,” were the 
reason that so many African Americans died, rather than 
inadequate access to sanitation, drinking water, food, 
and overcrowded uninhabitable housing due to racial 
segregation.*° During Congressional debates over the 


Sections VIII and IX describe the history of medical ex- 
perimentation on African American bodies throughout 
American history, and how medical research and tech- 
nologies harm African Americans. Section X describes 
the history of racism in mental health and the effects of 


Today, studies have found that a significant number of white 
medical students and residents hold false beliefs about biological 
differences between African Americans and white Americans, 
such as the belief that African Americans have a higher pain 
threshold than white Americans 


400 years of racial oppression on the mental health of 
African Americans. Sections XI and XII discuss repro- 
ductive, gender identity-responsive healthcare, and 
child health. Section XIII discusses public health crises. 
Section XIV describes the effects of racial oppression on 
the physical health of African Americans. 


as Foundation of Healthcare 
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establishment of the Freedmen’s Bureau, a program 
which included government-funded healthcare for 
newly freed Americans, white legislators argued that 
healthcare assistance to free African American people 
would result in dependence.” Consequently, federal 
and state governments relied on racist theories to justify 
slavery and racist neglect in public policy.” 


In the 20th century, the federal and state governments 
supported the eugenics movement, which sought to 
eliminate nonwhite populations, considered to have 
undesirable traits.** Eugenics is based upon the white 
supremacist ideology that white Anglo-Saxon people 
are an inherently superior race.** Eugenicists enacted 
laws resulting in the forced sterilization of undesirable 
“races,” including African American people, to create 
and maintain a white supremacist nation.” By 1931, 30 
states had eugenics laws that targeted vulnerable groups 
across the nation for involuntary sterilization in federal- 
ly-funded programs.” It was not until 1979 that federal 
sterilization regulations required voluntary consent of 
the person being sterilized.” 


Today, studies have found that a significant number of 
white medical students and residents hold false beliefs 
about biological differences between African Americans 
and white Americans, such as the belief that African 
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Americans have a higher pain threshold than white 
Americans.” Black patients are especially vulnerable to 
harmful biases and stereotypes, including the undertreat- 
ment of their pain.”® Physicians widely hold racist beliefs 
that African Americans feel less pain or exaggerate their 
pain.” These beliefs result in racial bias in pain perception 
and treatment.*' Consequently, anti-Black pseudo-scien- 
tific racism that justified enslavement continues to ad- 
versely affect African American health today, as a vestige 
of enslavement. Despite centuries of pseudoscientific rac- 
ism and anti-Blackness in the healthcare system, African 
American doctors, nurses, and healthcare workers have 
worked tirelessly to provide anti-racist culturally respon- 
sive healthcare to African American communities.* 


California 

California civic leaders were some of the most in- 
fluential proponents of eugenics in the nation and 
around the world—including in Nazi Germany.* They 


that promoted sterilization from 1926 to 1943.*° The 
Human Betterment Foundation shaped public policy in 
California by working with state officials, representing 
the eugenics movement to the public, and collecting 
data on sterilizations nationwide.*° The foundation 
hoped that public support would result in state leg- 
islation that would increase the number of steriliza- 
tions performed each year.” The foundation’s mem- 
bers included many prominent leaders of Californian 
institutions such as David Starr Jordan, Stanford 
University’s first president; Los Angeles Times publish- 
er Harry Chandler; Nobel Prize-winning physicist and 
head of the California Institute of Technology, Robert 
A. Millikan; and University of Southern California 
President Rufus B. von KleinSmid.** 


Thousands of mental health patients were forcibly 
sterilized across California due to the eugenicist ef- 
forts of the Human Betterment Foundation.*” African 
American patients were more likely to be sterilized than 
white patients.*° Paul Popenoe, a 
self-trained biologist hired by the 
Human Betterment Foundation, 


Thousands of mental health patients were forcibly sterilized 
across California due to the eugenicist efforts of the Human 
Betterment Foundation. In 1937, one of Nazi Germany’s leading 
eugenicists wrote to Ezra S. Gosney, the financier who started 
the Human Betterment Foundation, saying, “You were so kind 
to send...new information about the sterilization particulars in 
California. These practical experiences are also very valuable for 
us in Germany. For this | thank you.” 


stated that this was not surprising 
because “studies show that the rate 
of mental disease among Negroes 
is high.”*' Hundreds of thousands 
of studies, pamphlets, and books 
written by the Human Betterment 
Foundation were distributed to 
policymakers, schools, and librar- 
ies.” In 1937, one of Nazi Germany’s 
leading eugenicists wrote to Ezra S. 


played a key role in popularizing the eugenics move- 
ment.** The Human Betterment Foundation was 
a private think tank based in Pasadena, California 


Gosney, the financier who started 

the Human Betterment Foundation, 

saying, “You were so kind to send... 
new information about the sterilization particulars in 
California. These practical experiences are also very 
valuable for us in Germany. For this I thank you.”** 


III. Health and Healthcare during Slavery 


Scholars have stated that the institution of slavery has 
had a lasting legacy in the discriminatory healthcare 
system that would later emerge in the United States.** 
During the enslavement era, enslavers kept enslaved 
people in overcrowded, dilapidated living areas, which 
contributed to the spread of infectious and parasitic 
diseases.*° Enslaved people were denied treatment in 
hospitals and access to mental healthcare.** Enslavers 
freely and openly tortured enslaved people, raped and 
abused women, and trafficked children with no legal 
consequence.*’ Physicians used enslaved people for 
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dangerous experimental surgeries and procedures 
without repercussion.** Federal, state, and local gov- 
ernments used the law to further damage the health of 
enslaved people and dehumanize them, while neglect- 
ing to provide public health and healthcare services.*® 
Dr. Carolyn Roberts stated during a hearing before the 
California Task Force to Study and Develop Reparation 
Proposals for African Americans that, “[t]his was a form 
of healthcare where medical violence against African 
and African descended people became an acceptable, 
normative, and institutionalized practice.” 


Chapter 12 —{5— Mental and Physical Harm and Neglect 


Physical Health 

Slavery had disastrous health consequences for en- 
slaved people due to lack of public health regulations 
and harsh working conditions that led to widespread 
infectious and nutritional diseases.*' Infectious and par- 
asitic diseases thrive in poor living conditions and over- 
crowding.” So, they were among the major causes of 
illness and death for enslaved people.* Worm infections 
were common among enslaved people due to contact 
with polluted food and soil.** Hookworm infestation re- 
sulted in low birth weights and high infant mortality. 
Contagious respiratory diseases were prevalent in the 
winter months due to the overcrowded quarters and un- 
inhabitable living conditions.*® Malaria led to low birth 
weights and high infant mortality.” 


The lack of federal or state public health regulations 
resulted in contaminated food and water, nonexistent 
sanitary facilities or sewage disposal, wastewater leak- 
age, and poor garbage disposal, which contributed to 
diseases and infections that were more likely to affect 
enslaved people.*® There was no government-funded 
healthcare, or regulations regarding water treatment, 
sewage disposal, or vaccination and the prevention of 
disease.®° Sexually transmitted infections were major 
public health problems affecting the lives of enslaved 
people disproportionately due to forced breeding, 
overcrowded quarters, and lack of access to treat- 
ment.®° Diseases, like pellagra, caused by a lack of nu- 
trition in the diet, weakened the immune systems of 
enslaved people.” 


The health of enslaved people was worse than that of 
white people, because there were hardly any hospitals 
where they could be treated for disease. With few ex- 
ceptions, enslaved people and free Black people were not 
allowed to access hospitals, almshouses, and facilities 
for the deaf and blind.®’ The welfare of enslaved people 
was left to enslavers, while free African American people 
were forced to fend for themselves.™ In 1798, Congress 
established a loose network of marine hospitals to care 
for sick and disabled seamen, however, the U.S. Treasury 
Department did not allow African American sailors to be 
treated at these hospitals.® 


White enslavers tortured enslaved people openly, in- 
flicting cruel punishment upon them without any legal 
consequences and often permanently damaged their 
health.® Enslavers deprived enslaved people of food and 
water, whipped them to inflict serious pain, and abused 
them. The brutal violence of enslavers and the harsh la- 
bor conditions they imposed resulted in branding, dog 
bites, assaults with fists and rods, burns, lacerations, muti- 
lated body parts, and bone fractures for enslaved people. 
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The forehead of Wilson Chinn, a formerly enslaved person from Louisiana, was branded with the 
initials of his enslaver. Chinn is wearing a punishment collar and posing with other equipment used 
to punish slaves. (1863) 


Gashes from chains and iron restraints resulted in inju- 
ries, infections, and permanent disability for enslaved 
people.®® Enslaved people were routinely murdered by 
white enslavers and white people who stabbed, shot, and 
whipped them to death with impunity.” The lack of pro- 
tections from extreme climates, in addition to harsh la- 
boring conditions, resulted in illness, injury, and disease.” 


Mental Health 

The first public mental hospital in the United States was 
founded in 1773, in Williamsburg, Virginia.” Eventually, 
a few public mental asylums opened in Maryland, 
Kentucky, and South Carolina during the antebellum 
period.” Initially, African American patients were only 
admitted to the asylum in Williamsburg, Virginia—the 
other public mental health institutions did not allow 
African American patients to be admitted.” There, free 
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African American patients were funded by the state at 
much lower rates than whites, so patients received less 
care and services.” Some enslaved people were diagnosed 
with fictitious mental illnesses, as will be further dis- 
cussed in Section X of this chapter.”° Numerous “diseases” 
that allegedly affected enslaved people were invented by 
southern doctors, including “drapetomania,” the “irra- 
tional” desire to run away, and “dysesthesia,” a supposed 
laziness that caused enslaved people to mishandle enslav- 
er property.” Doctors recommended torturing enslaved 
people as “treatment” for these false diseases.” 


Generally, antebellum mental asylums were segregated 
or closed to African American patients.”? If admitted, 
African American patients were housed in poorer ac- 
commodations and forced to work at the asylums un- 
der harsher conditions than white patients.*° They were 
assigned the dirtiest and most difficult jobs, including 
meal preparation, and handling the personal hygiene 
of ill patients.*' In “Central Lunatic Asylum” in Virginia, 
enslaved people were forced to labor, frequently on a 
plantation while being mechanically restrained.* In 
the North, state and local governments typically denied 
African Americans access to mental healthcare in asy- 
lums.** For mentally ill free African Americans in the 
North, the poorhouse and the jail were the only social 
“welfare” institutions open to them in the antebellum 
era.** Free African Americans did work as janitors in 
northern mental hospitals and medical schools, but were 
not allowed to work as direct caregivers.*° Consequently, 
enslaved people and free African Americans were de- 
prived of adequate mental healthcare by federal and 
state governments during the slavery era. 


Enslaved Women and Children 

Enslavers held unrestrained reproductive control over 
enslaved women using rape and livestock breeding tech- 
niques sanctioned by law.*° The en- 
slaver, President Thomas Jefferson, 
wrote in his journal of plantation 
management, “I consider a wom- 
an who brings a child every two 
years as more profitable than the 
best man of the farm. [W]hat she 
produces is an addition to the cap- 
ital.”®’ Jefferson was commenting 
on the enslaver’s practice of using 
enslaved women to reproduce, like 
livestock. Enslavers used a variety of 
tactics to induce enslaved women 
to bear children—such as punishing and selling women 
who did not bear children, committing sexual assault, 
manipulating the marital choices of enslaved people, 
and forced breeding.** State laws stated that children 


born to enslaved mothers and white men were legal- 
ly considered to be enslaved, leading enslaved women 
to be vulnerable to sexual violence inflicted by white 
men.* Furthermore, state laws did not recognize the 
rape of enslaved women as a crime.*” 


White enslavers were legally allowed to economical- 
ly profit from raping enslaved women because rape 
generated a larger workforce of enslaved people—and 
enslavers could rape freely, without consequence.” 
White women married to enslavers often whipped and 
tortured enslaved women after they were sexually as- 
saulted by white men.” Enslavers inflicted psychological 
and physical punishment on enslaved women if they did 
not bear children.*’ Enslavers forced enslaved women 
to submit to being raped by men and castrated enslaved 
men who were not fit for “breeding.”™ 


The health of enslaved mothers and their babies was 
greatly damaged due to the treatment of enslaved 
women as objects to be raped, bred, or abused.” On 
average, enslaved women became mothers earlier than 
white women due to pressure to reproduce.” Enslavers 
treated enslaved women who did not bear children 
as “damaged goods”—pawning them off on other en- 
slavers.*”’ Southern courts even established rules for 
sellers of enslaved women who misrepresented their 
fertility, which were akin to rules governing the sale of 
commodities—i.e., imposing some sort of fine or con- 
sequence for misrepresenting their “merchandise.” 
Mother-child bonding was shattered as white enslav- 
ers trafficked children for labor to other plantations or 
sold them.*? Records show that expectant mothers only 
received work relief after the fifth month of pregnan- 
cy and often returned to heavy labor within the first 
month of the infant’s life.'"°° Enslaved mothers were 
forced to labor in fields and to breastfeed white chil- 
dren, while neglecting their own.’ 


Numerous “diseases” that allegedly affected enslaved people 
were invented by Southern doctors, including “drapetomania,” 
the “irrational” desire to run away, and “dysesthesia,” a supposed 
laziness that caused enslaved people to mishandle enslaver 
property. Doctors recommended torturing enslaved people as 
“treatment” for these false diseases. 


Pregnant enslaved women were whipped routinely by 
white enslavers.'” Enslavers dug holes in the ground, 
forced women to lie face down so that their stomachs 
would fit inside the holes, and whipped their backs.'°* 
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This was done to punish enslaved women without dam- 
aging the fetus, which was legally considered to be the 
enslaver’s future property.'°* Women became pregnant 
during winter months when labor was reduced, con- 
sequently giving birth during the summer—the time of 
highest labor demand and greatest sickness—leading 
to high infant mortality rates.'°° Enslaved women had 
rich cultural knowledge of natural birth control from 
their indigenous cultures, which they were forced to 
conceal from enslavers.'° African American midwives 
assisted pregnant enslaved women with inducing and 
hiding abortions.'” 


Children born into slavery suffered from mortality rates 
that were double the free population, consumed contam- 
inated and less nutritious food, and experienced stunted 
growth and health problems throughout childhood.’ 
Two-thirds of infants died within 
their first month of life—due in part 
to the hard labor enslaved mothers 


James Marion Sims, the “founder of modern gynecol- 
ogy,” and an enslaver, experimented upon enslaved 
women and performed vaginal surgeries upon them 
against their will.’° Sims used enslaved women’s bod- 
ies to perfect surgical instruments and advance his pro- 
fessional status.’ Sims’ enslaved patients worked as his 
enslaved nurses and surgical assistants, though they did 
not receive recognition for doing so.” After being ex- 
perimented upon by Sims, the enslaved patients were 
returned to their enslavers. !*? After it was perfected 
through medical experimentation upon enslaved wom- 
en, Sims received numerous invitations to perform the 
vaginal procedure for European royalty.'* 


Enslaved people were used to test experimental caesare- 
an sections and vaccines.’ Surgeons often used enslaved 
people for surgical experiments and experimentation in 


were forced to do.’ Children were 
forced to work by the time they 
turned seven or eight years old.”° 


James Marion Sims, the “founder of modern gynecology,” and an 
enslaver, experimented upon enslaved women and performed 
vaginal surgeries upon them against their will. Sims used enslaved 
women’s bodies to perfect surgical instruments and advance his 


Medical Experimentation 

Courts neglected to protect the 
health and safety rights of enslaved 
people, who were rendered legal- 
ly invisible under the institution of slavery." In many 
hiring contracts concerning enslaved people, referenc- 
es to medical care of enslaved people were omitted.'” 
In legal disputes concerning enslaved people hired 
out to others, state courts ruled that the hirers need 
not provide medical care to the enslaved people.!'% 
Because enslavers wished to avoid paying medical ex- 
penses, enslavers often only called physicians as a last 
resort, when the enslaved person was nearly dead.'* 
Physicians actively exploited enslaved people—practic- 
ing dangerous experimental procedures on them and 
using their cadavers for dissection without consent."® 


White southern doctors were hired by enslavers and in- 
surance companies to accurately determine the market 
value of Black bodies.'® Physicians used slavery for eco- 
nomic security and experimented on African American 
people using dangerous procedures that harmed them, 
but furthered the physician’s professional advance- 
ment.'” African American bodies filled dissecting ta- 
bles, operating theaters, and experimental facilities." 
An enslaved person named Sam was experimented on 
by multiple doctors; he had his lower jaw bone removed 
without anesthesia for medical research." 


439 


professional status. 


medication and dosages.'° Enslaved people’s bodies were 
dissected after death to advance medical knowledge and 
their remains were found at Virginia Commonwealth 
University in 1994—findings such as these have occurred 
in numerous medical schools across the country. '”’ 


California 

During the period of enslavement, white southerners 
flocked to California with hundreds of enslaved African 
American people when the Gold Rush began in 1848, 
forcing them to toil in gold mines and hiring them to 
cook, serve, and perform manual labor.'”8 Some enslaved 
people were forced to work in the gold fields to make 
money for their enslavers, despite illness—and if they 
could not do so, would lose their chance at freedom.'”° 
African American newspapers described brawls between 
enslaved people and white enslavers across California.!°° 


In 1851, the U.S. Congress created a U.S. Marine Hospital 
in San Francisco, which was completed in 1853.'"! Marine 
hospitals were set up to care for sick and disabled seamen 
by the U.S. Treasury Department.’ The U.S. Treasury 
Department distributed strict guidelines specifying that 
the “Negro slaves” could not receive treatment at these 
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hospitals.'** African Americans were relegated to the 
segregated sections of state hospitals in San Francisco 
and Sacramento.'* 


In the 1850s, Biddy Mason, moved to California with 
her enslaver.'® She lived for five years in California as 
an enslaved woman, until she challenged her enslaver 


IV. Reconstruction Era 


The Civil War resulted in large-scale death, destruction, 
and casualties for formerly enslaved people—30,000 for- 
merly enslaved people died from infectious diseases.'°° 
Sick African American soldiers died five times more 
often than their white counterparts. After the war, 
African Americans lived in large, segregated refugee 
camps called “contraband camps” because there was 
nowhere else for them to go."! Hospitals, dispensaries, 
and military camps were unable to serve the masses of 
enslaved people, African American soldiers, and other 
refugees who entered the North due to the Civil War.'” 
Escaped and abandoned formerly enslaved people set- 
tled near or within the Union Army’s military camps and 
battle lines.'** The camps did not have adequate sanita- 
tion, nutrition, or medical care.'* One out of every four 
African Americans who lived in the camps died.'*° 


Following the Civil War, due to segregation, African 
Americans were forced to live in overcrowded, unven- 
tilated tenements and unsanitary shacks.'*° Excessive 
mortality rates in African American communities were 
caused by poor living conditions, lack of access to nutri- 
tious food, and lack of access to healthcare.” Epidemics 
such as cholera and smallpox broke out often where 
African Americans lived.'*® 


From 1865 to 1868, Congress created the Bureau of 
Refugees, Freedmen, and Abandoned Lands, common- 
ly known as the “Freedmen’s Bureau,” to provide for 


V. Racial Segregation Era 


Following the Freedmen’s Bureau’s failed attempts to 
provide healthcare to African Americans, the Jim Crow 
era of racial segregation and discrimination greatly 
degraded the health of African American communi- 
ties. White hospitals discriminated against African 
American doctors and nurses and treated African 
American patients only in “colored wings.”!®* African 
American hospitals suffered from underfunding and 
resource constraints, such as struggles with licensing 
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for her freedom in court.'*° She later became a midwife 
and nurse, running her own midwifery business and 
saving enough money to purchase land and establish a 
church.'®” She donated to many charities, helped feed 
and shelter the poor, and founded an elementary school 
for African American children.'* 


the welfare of formerly enslaved African Americans, 
including through “issues of provisions, clothing, and 
fuel, as [necessary] for the immediate and temporary 
shelter and supply of destitute and suffering refugees 
and freedmen and their wives and children,” accord- 
ing to the statute.“° The Freedmen’s Bureau included a 
short-lived attempt to provide medical aid to formerly 
enslaved people in need.'° The Bureau was hampered 
by cities and counties that focused on the health of white 
people and refused to provide healthcare for formerly 
enslaved people.'' The Freedmen’s Bureau was poorly 
equipped to provide mental health services to formerly 
enslaved people.” 


The Freedmen’s Bureau dispensaries did provide thou- 
sands with annual treatment and prescriptions.’ 
However, many of the white physicians affiliated with 
the bureau were racist to their African American pa- 
tients, and sometimes refused to treat them.'* After two 
years of operation, with southern legislators claiming 
the costs were too high, Congress ended the Freedmen’s 
Bureau medical services—just as demand for services was 
increasing.’ When the Bureau’s medical services end- 
ed, formerly enslaved people continued to suffer from 
illness, destitution, and racial discrimination from phy- 
sicians and were left with little to no access to medical 
care.’ The Freedmen’s Bureau failed to provide for the 
health and welfare of newly-freed African Americans, 
despite the promises made by the federal government.'” 


accreditation, and developing links with municipal 
hospitals.’®° In 1946, Congress passed the Hill-Burton 
Act, which provided federal funding to segregated 
healthcare facilities—further entrenching discrimina- 
tion and segregation in the healthcare system.’ The 
racial segregation of the Jim Crow era was a vestige of 
enslavement during which African Americans suffered 
dire health consequences." 
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African American Patients and 

Medical Professionals 

During the Jim Crow era, African American hospitals and 
segregated units within predominantly white hospitals 
were the only viable sources for medical services for African 
Americans, due to pervasive racial discrimination, poverty, 
and lack of geographic accessibility.'°* Some white hospitals 
operated small wards for African American patients, but 
they were in the worst areas of hospitals—in basements or 
crowded “colored wings.”'®* These white hospitals did not 
hire African American doctors, and white doctors often 
treated African American patients with disdain.’ 


During World War I and after, millions of African Americans 
living in southern states migrated to the urban Northeast 
and Midwest in the Great Migration.’ During this time, 
underfunded and under-resourced African American 
hospitals were not able to provide care for local African 
Americans and newly arriving migrants.’ In northern 
cities, African American patients who sought treatment 
in large city hospitals were forced to compete for health- 
care resources with poor European immigrants.'®” Private 
doctors were unaffordable for most African Americans.'©* 


From the 1880s to 1964, southern states segregated African 
American people from white Americans in every aspect of 
life, including healthcare.!®° The Hill-Burton Act allocat- 
ed separate funds for African American and white hospi- 
tals, resulting in a disparity in hospital beds available for 
African American patients.’ African American women 
often could not afford to have physicians deliver babies in 
hospitals, and were instead treated by African American 
midwives in the rural regions of the South." White pa- 
tients refused to be treated next to African American pa- 
tients and by African American doctors or nurses.'’” Most 
poor African Americans could not afford hospital care.’ 


diphtheria.’ Du Bois tried in vain to find a Black physi- 
cian, but his son died when he was about one and a half 
years old.’ Baby Burghardt’s death mirrored the many 
deaths of enslaved children from the same disease.'” 
While white public health leaders and professionals ig- 
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Awaiting room in a Black hospital in Chicago in 1941. Black hospitals were the only viable sources 
for healthcare for Black Americans because many white hospitals did not admit Black patients or 
provided discriminatory care. 

nored the needs of the African American community, 
African American physicians and health leaders traveled 
to churches, schools, and community meetings to give 
healthcare education presentations.'* 


Because African Americans were denied medical educa- 
tion, they founded their own medical schools. The first 
African American medical school, Howard University 
Medical Department, was founded in 1867." It was the first 
of 14 African American medical schools founded between 
1868 and 1900.'* In 1910, the Carnegie Foundation com- 
missioned a report to evaluate every medical school in the 
U.S. and Canada.!*! In the wake of the report, most Black 

medical schools closed.'* By 1915, five 

of the eight African American med- 

ical schools established in the 1880s 


White hospitals received public and private funds to establish 
models of care based on the newest scientific developments, while 
Black hospitals had to rely on their own small community of patients 
for funding. Black hospitals were forced to open in older, outdated 
hospital structures that were abandoned by prior white founders. 


and 1990s had closed." By 1923, only 
two training sites were left for African 
American doctors and other medical 
professionals—Howard University 
in Washington, D.C. and Meharry 
Medical College in Tennessee.!** 


Some African American doctors could have their African 
American patients admitted to white hospitals—howev- 
er, the African American doctors themselves were barred 
from working as physicians at those white hospitals.’ 


White doctors refused to treat Black patients—like the son 
of scholar W.E.B. Du Bois, Burghardt, who suffered from 
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At the time, there was intense pres- 

sure in the medical field to modern- 
ize and redesign medical facilities with higher clinical and 
operational standards.'*° African American hospitals thus 
faced greater problems—adhering to these new modern- 
ized standards without the funds or institutional support 
of major industrialists, premier academic institutions, and 
political leaders, while also caring for growing healthcare 
needs of African Americans in the Jim Crow era.'*° Due 
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partly to racism, African American medical schools were 
not able to link with modernized hospitals to train their 
students.'®’ Without a means of training students, anda lack 
of teaching and funding resources, African American med- 
ical schools were no longer viable institutions for a medical 
education.'** From 1900 to 1980, only about two percent of 
medical professionals were African American." As of 2018, 
just five percent of physicians were African American.’ 
Consequently, African American medical schools shut 
down, in part, due to systemic racial discrimination and 
lack of government support—resulting in the underrepre- 
sentation of African Americans in the medical field. 


African American professionals experienced constant 
racial discrimination and exclusion from medical insti- 
tutions and professional associations during legal segre- 
gation.'” African American doctors were not allowed to 
treat African American patients in some white southern 
hospitals.’ African American interns, residents, and 
registered nursing personnel were excluded from white 
hospitals in the South.' African American pharmacists 
were limited to employment in “col- 
ored drugstores.”'* Many African 
American women who entered the 
nursing profession were discrim- 
inated against and not allowed to 
enter the nation’s major government 
and charitable health agencies.’ 


The American Medical Association (AMA) is the most 
powerful umbrella organization for physician advo- 
cacy and lobbying in the United States.*°* The AMA ac- 
tively discriminated against African American medical 
professionals and supported state-sanctioned discrim- 
ination.®° From about 1846 to 1888, the AMA did not 
allow African American doctors to join.” This policy 
of tolerating racial exclusion was pivotal in creating a 
two-tier system of medicine in the United States.”° In 
response to the AMA’s racial discrimination, in 1895, 
African American physicians formed their own profes- 
sional association, the National Medical Association.*” 


From the 1870s through the late 1960s, the AMA excluded 
and discriminated against African American physicians, 
hindering their professional advancement, and creating 
discriminatory barriers to adequate healthcare for African 
American patients.*°° During this period, the AMA was 
made up of local physician societies.””° Societies that were 
in segregationist states freely denied African American 
physicians entry, yet remained part of the national AMA.”"! 


In1946, Congress passed the Hill-Burton Act, which provided federal 
construction grants and loans to states that needed health care 
facilities. Ultimately, Congress included the “separate but equal” 


provision in the Hill-Burton Act to appease the Southern states. 


African American hospitals were 

the only viable sources for health- 

care for African Americans because 

many white hospitals did not admit African American 
patients or provided discriminatory care.'*® As late as 
1945, Chicago only had one hospital operated by African 
American healthcare providers that served roughly 
270,000 African American residents.’ Philadelphia had 
two African American hospitals.'** Southern African 
American women relied on private physicians and hos- 
pitals for maternity care.'° Even in 1949, when an increas- 
ing number of white women were assisted by physicians 
during birth, most African American women had no phy- 
sician present for birth.?°° 


Until 1954, when the Veterans Administration announced 
the end of segregation in agency hospitals, African American 
veterans received worse treatment than white veterans due 
to separate and unequal facilities.*°"’ White hospitals re- 
ceived public and private funds to establish models of care 
based on the newest scientific developments, while African 
American hospitals had to rely on their own small commu- 
nity of patients for funding.*® African American hospitals 
were forced to open in older, outdated hospital structures 
that were abandoned by prior white founders.” 
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Consequently, African American physicians were denied 
membership in state, county, and municipal medical so- 
cieties throughout the South and in many border states.” 
Exclusion from these medical societies restricted access to 
training and limited professional contacts.”"* Since mem- 
bership in a state medical society was required by most 
southern hospitals, this policy resulted in the denial of 
admitting privileges, which meant that African American 
physicians could not admit African American patients to 
southern hospitals.”"* This, in turn, created barriers to 
healthcare for African Americans and barriers to profes- 
sional advancement for African American physicians.”” 
Furthermore, the AMA was silent in debates over the Civil 
Rights Act of 1964 and did not support efforts to amend 
the “separate but equal” provision of the Hill-Burton Act.” 


The Hill-Burton Act (1946) 

In 1946, Congress passed the Hill-Burton Act, which pro- 
vided federal construction grants and loans to states that 
needed health care facilities.*"” However, the Hill-Burton 
Act allowed “separate but equal” healthcare facilities.*!® 
In congressional debates, northern Senators William 
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Langer and Harold Burton called for nondiscrimination 
in the use of federal funds.”'? Southern Senators, such as 
Lister Hill from Alabama, claimed that state legislatures 
and local hospital authorities had the right to set policy 
without federal interference.””° Ultimately, Congress 
included the “separate but equal” provision in the Hill- 
Burton Act to appease the southern states.*” 


Southern states received a significant 
portion of the federal funds allotted 
through the Hill-Burton Act.” Because 


California 

In the late 1940s, Fresno lost its only Black doctor, Dr. 
Henry C. Wallace.*** At the time, young Earl Meyers, a 
Black teenager in Fresno, was impressed by Dr. Wallace.” 
“Dr. Wallace inspired him ... He was Earl’s mother’s doctor 
and he healed her,” Mattie Meyers, Earl Meyers’ former 
wife, said. “At that time, there weren't any black doc- 
tors here. Dr. Wallace was Earl’s mentor,” she said. Earl 


Hill-Burton Act funds were disbursed 
through regional, state, and local of- 
fices, states that were highly segre- 
gated continued to engage in racial 
exclusion.” By 1962, 98 hospitals in 
the South banned African American 
patients outright, while others only 
allowed African American patients in 
segregated areas.”* The Hill-Burton 


Communicable childhood diseases such as whooping cough, 
measles, meningitis, diphtheria, and scarlet fever were twice as 
frequent among Black children than white children—reflecting 
inadequate access to modern medical treatment. The infant 
death rate for Black children was twice that of white children in 
the late 1950s. The Black maternal mortality rate was four times 
greater than the white maternal mortality rate. 


Act allowed patients to be denied ad- 

mittance into hospitals on account of 

race.” The Hill-Burton Act thus per- 

mitted racial segregation and discrimination in healthcare, a 
legacy of the racism that existed during slavery and continued 
through the legal segregation era. 


Healthcare During Legal Segregation Era 

Due to discrimination and segregation instituted and 
allowed by federal and state governments during the 
legal segregation era, African Americans suffered from 
inadequate care.*”° Studies conducted on the African 
American community in the mid-20th century, revealed 
high rates of syphilis, tuberculosis, maternal and infant 
mortality, and disparities in life expectancy—healthcare 
concerns that continue.””” Communicable childhood 
diseases such as whooping cough, measles, meningi- 
tis, diphtheria, and scarlet fever were twice as frequent 
among African American children than white children— 
reflecting inadequate access to modern medical treat- 
ment.” The infant death rate for African American chil- 
dren was twice that of white children in the late 1950s.*”° 
The African American maternal mortality rate was four 
times greater than the white maternal mortality rate.**° 
Compared to white Americans, African Americans died 
at earlier ages of heart disease and respiratory cancer.*™ 


A contributing factor to premature death for African 
Americans was that the federal government prohibited 
African Americans from accessing antipoverty programs.”“” 
As a result, they could not afford or access quality health- 
care.”*? Government-sanctioned racial segregation and dis- 
crimination extended the legacy of slavery, impacting the 
healthcare system far into the 20th century and until today. 
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Meyers then left Fresno to receive his medical degree at 
Tennessee’s Meharry Medical College—one of the only 
Black medical schools left in the United States.*° 


Many of the Black residents of Fresno described the diffi- 
culty they had in getting medical care from white doctors 
and asked Dr. Meyers to return to his hometown.’”’ Dr. 
Meyers did return home to Fresno, where he established 
a medical clinic.”** He also established a dispensary and 
made prescriptions available at wholesale cost—often re- 
fusing to charge impoverished patients for his services.”*° 


nae 
In 1950 5% of hospitals 


in Los Angeles racially segregated 
African American patients 


Hospitals in California that received Hill-Burton Act 
funds**° discriminated against African American pa- 
tients and physicians. From 1947 to 1971, Hill-Burton 
Act funds contributed to 427 projects at 284 facilities in 
165 communities in California.*' A 1950 survey of Los 
Angeles hospitals found that 1] of the 17 hospitals racially 
segregated patients.” A separate, 1956 study found that 
only 24.8 percent of African American physicians in Los 
Angeles served at predominately white hospitals.**? The 
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legacy of this discrimination carries through today. In 
2021, a nonpartisan health organization found that Los 
Angeles tied Atlanta for the highest number of “least 
inclusive hospitals.”*** Consequently, California has 
a history of healthcare discrimination against African 


VI. Post-Civil Rights Act Era 


The Civil Rights Act brought marked improvements in 
addressing healthcare discrimination.**° However, the 
United States healthcare system was built upon a foun- 
dation of enslavement and segregation, which has never 
been dismantled. Scholars have stated that the legacy of 
enslavement and segregation persists in the legal bar- 
riers to medical education for African Americans, the 
anti-Black discrimination in the healthcare profession, 
and the transformation of hospitals and healthcare into 
a high profit industry that has neglected to provide care 
for African Americans.*** This legacy of enslavement con- 
tinues to harm African Americans today, as some scholars 
have stated, resulting in continued inequities in medical 
treatment and health outcomes.”*” 


Medical Education 

The U.S. Supreme Court’s ban on race-based quotas in 
affirmative-action programs for medical schools led to 
a dearth of African American doctors.”* In the 1960s, 
white medical and dental schools began efforts to in- 
crease African American enrollment through affirmative 
action programs to recruit and graduate higher numbers 
of African American medical students.*° Affirmative ac- 
tion programs increased the number of African American 
medical school students from 783—or 2.2 percent of all 
medical students in 1969—to 3,456—or 7.5 percent of all 
medical students by 1975.”°° Of all those who treated 
African American communities and patient populations, 
African American physicians provided the most care.” 


American Californians, due to the segregation of hospi- 
tals in California and the inadequacy of access to health- 
care for African American Californians, which is a legacy 
of slavery that carries through to today. 


used in this program were unconstitutional in Regents of 
the University of California v. Bakke.*? This ruling reduced 
the number of African American students admitted in 
the nation’s medical schools—particularly middle- and 
lower-ranked schools, where the percentage of African 
American students admitted dropped to miniscule levels.” 
There were fewer Black men in U.S. medical schools in 2014 
than in 1978.%° Medical education began to use a “color- 
blind” model of selecting and training African American 
professionals based upon the Bakke ruling, which has con- 
tributed to racial health disparities that exist today.”° 


Major growth of the medical sector eventually led the bulk 
of the nation’s hospitals to be operated by the govern- 
ment, large corporations, and not-for-profit healthcare 
businesses.”*” Due to the transformation of healthcare 
from a largely government provided service to a for-prof- 
it industry, African American physicians were separated 
from African American patient populations.”** African 
American hospitals were closed and taken over by large 
corporate entities.*°° African American hospitals were 
not funded by government, corporate, and non-profit 
economic circles and consequently could not afford to 
remain open.” They closed, merged into larger hospital 
systems, or were renovated into nursing homes by the 
mid-1980s.”"' The mainstream medical establishment was 
unorganized, and spread out geographically.*” African 
American doctors who used to serve African American pa- 
tients concentrated in African American geographic areas 
were consequently scattered and unable to continue serv- 

ing African American patient popu- 

lations in clinics and hospitals.* 


Racism by white doctors has led to unconscious bias that has resulted 
in African Americans receiving inferior medical care as compared 
to white Americans. Across virtually every type of diagnostic and 
treatment intervention, African Americans receive fewer procedures 
and poorer-quality medical care than white Americans. 


Research has shown that diversi- 
ty among physicians leads to bet- 
ter outcomes for African American 
patients.*** Non-African American 
medical students’ explicit racist atti- 
tudes are associated with decreased 
intent to practice with underserved 
or minority populations.” One 
study found that African American 


The University of California, Davis opened a medical school 
with an affirmative action program in 1966. However, in 
1978, the U.S. Supreme Court ruled that the racial quotas 


444 


patients assigned to an African American doctor increased 
their demand for preventive care, brought up more med- 
ical issues, and were more likely to seek medical advice.” 
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Racism by white doctors has led to unconscious bias that 
has resulted in African Americans receiving inferior med- 
ical care as compared to white Americans.” Higher im- 
plicit bias scores among physicians are associated with bi- 
ased treatment recommendations for the care of African 
American patients.*°* Providers’ implicit bias affects their 
nonverbal behavior, which is associated with poorer qual- 
ity of patient-provider communication.” Across virtu- 
ally every type of diagnostic and treatment intervention, 
African Americans receive fewer procedures and poor- 
er-quality medical care than do white Americans.”” 


Discrimination in Healthcare 

Prior to the Civil Rights Act of 1964, federally-funded 
hospitals refused to provide care to African American pa- 
tients.” Barriers to equality in care for African American 
patients remained even after the passage of the Civil Rights 
Act.?” Due to insufficient government-funded health- 
care services, as well as the disempowerment and neglect 
of African American patients by healthcare institutions, 
African American communities suffered major gaps in 
healthcare delivery in the impov- 
erished neighborhoods where they 
lived.?” African American residents 
who lived in urban poverty received 
medical care from crowded emer- 
gency rooms and outpatient services 
at overburdened public hospitals, or 
at small practices of private African 
American physicians.*” 


In 1960, there was only one African American doctor for 
every 5,000 African American patients, compared to the 
national average of one doctor for every 670 Americans.” 
Poor African American women could not afford safe abor- 


In 1960, there was only ] Black doctor 
per 5,000 African Americans 


compared to | white doctor for 
every 670 Americans 


tions through private doctors and could not receive ad- 
equate care at the hospitals and clinics in their commu- 
nities.””° Hospitals in African American neighborhoods 
were older than public general hospitals.*” They were 
usually administered by nonprofit bodies and funded by 
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voluntary contributions and paying patients.*”* They were 
insufficiently staffed and were in too poor of a physical 
condition to provide the medical services needed by the 
African American communities around them. *” 


As aresult, between 1950 to 1970, life expectancy for African 
Americans remained almost a decade shorter than that of 
white Americans.”*° Death rates from pneumonia, influ- 
enza, and tuberculosis were two to three times higher for 
African Americans than white Americans due to lack of ac- 
cess to hospital care.**! Similarly, maternal mortality rates 
for African American mothers remained four times higher 
than that of white mothers.”®? African American mortali- 
ty from sexually transmitted infections and tuberculosis 
remained much higher than that of white Americans.”** 
African Americans also continued to suffer from chronic 
illness at higher rates than white people.** 


In the 1950s and 1960s, the National Association for the 
Advancement of Colored People brought several lawsuits 
to force government funded hospitals to hire African 
American doctors, treat African American patients, and 


As a result, between 1950 to 1970, life expectancy for African 
Americans remained almost a decade shorter than that of 
white Americans. 


desegregate facilities.”*° The federal government filed a 
brief in support of African American patients in Simkins 
v. Moses H. Cone Memorial Hospital; however, the govern- 
ment did not always strictly enforce the Civil Rights Act 
against medical segregation, sometimes leaving African 
American medical professionals to fight case by case in 
the courts for desegregation.**° 


Health’ Insurance 

Insurance status predicts the quality of care a patient 
will receive.”*’ Health insurance is necessary to pay for 
healthcare procedures, such as preventive care, screen- 
ings, disease management, and prescription drugs.”** In 
the United States, health insurance is dependent upon 
employment.”*° In 1942, during World War II, rising pric- 
es and competing wages led the federal government to 
put a cap on wages.”*° Health insurance was an excep- 
tion to that wage cap and employer contributions to 
health insurance premiums were tax-free.”*"! Employers 
began paying for health insurance to lure employees.*” 
Eventually, this led employees with higher-paying jobs 
to receive more benefits from their health coverage 
than those with lower incomes.’ Healthcare became a 
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privilege for those with good jobs, rather than a right for 
all.*** As discussed in Chapter 10, African Americans have 
historically not been able to access jobs that provide med- 
ical insurance through employers due to barriers to edu- 
cation, employment, and discrimination.” Due to em- 
ployment discrimination, private, job-based, health care 
systems excluded African Americans.**° Consequently, as 
of 2018, only 46 percent of African Americans are covered 
by employer-sponsored health insurance. 7°” 


In the 1960s, President Lyndon B. Johnson’s Great Society 
legislation and the Civil Rights Act and Voting Rights Act 
contained the seeds for creating a nationwide health 
care system for all citizens.”°* However, the Medicaid and 
Medicare programs did not eliminate racial inequality in 
healthcare.”*° Medicare and Medicaid are health insurance 
programs paid for by the federal government.*°° Medicare 
serves people with disabilities and people who are 65 years 
or older.**' Medicaid serves people who are low-income.*” 


Before Medicaid and Medicare, southern states were resis- 
tant to a nationwide health insurance system for all, due 
to desegregation brought about by the civil rights legisla- 
tion.*°? They wanted limited federal involvement while 
continuing to run their own health programs for low-in- 
come residents.*™ Before Medicaid’s enactment, states had 
control over federal health insurance programs for low-in- 
come residents, which disproportionately included African 
Americans.*®° These programs were underfunded, and 
states with large populations of African Americans—Texas, 
Arkansas, Louisiana, Tennessee, Mississippi, Alabama, 
Florida, Georgia, South Carolina, and North Carolina, re- 
ferred to as the “Black Belt” states—refused to participate in 
federal health insurance programs.*”° A state-run Medicaid 
program would limit federal involvement while allowing 
states to determine eligibility for health insurance pro- 
grams on their own.*” 


The enactment of Medicaid as a pro- 
gram implemented by state govern- 
ments allowed states to dispropor- 
tionately exclude African American, 
low-income populations who oth- 
erwise would have qualified for the 
program.?° Medicaid provided in- 
surance to low-income and unem- 
ployed people—about one-fifth of the African American 
population was considered poor enough to qualify for 
Medicaid.*°’ Consequently, in the 1970s, 25 percent of the 
African American population was uninsured, while only 
12 percent of the general population was uninsured.?”” 


However, in the 1990s, the Black Belt states changed 
their income criteria, lowering the threshold income 
for Medicaid so much that many poor African American 
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families were not considered poor enough to qualify 
for Medicaid.*"” Reimbursement policies established 
by government and health insurance regulators limit- 
ed hospitals and physicians in the type and number of 
patients they could treat.*” Consequently, private phy- 
sicians and hospitals preferred not to treat Medicaid re- 
cipients, who lacked the funds to access care in a wide 
range of hospitals.*"* Due to this, throughout the 1990s, 
about 20 percent of the nation’s African American pop- 
ulation lacked health insurance, while 17 percent of all 
Americans lacked health insurance.*"* 


The Affordable Care Act, passed in 2010, greatly reduced 
the number of uninsured people in the United States.*” 
Three million African American people previously unin- 
sured obtained insurance.*"® However, the U.S. Supreme 
Court made expansion of Medicaid eligibility under the 
Affordable Care Act optional to states rather than man- 
datory.*” The expansion of Medicaid eligibility would 
have increased access to screening and preventive care, 
resulted in earlier diagnosis of chronic conditions, and 
improved mental health.*'* However, the states that 
chose not to expand Medicaid were primarily the Black 
Belt states—Alabama, Florida, Georgia, Mississippi, North 
Carolina, South Carolina, Tennessee, Texas.*? African 
Americans are among the most likely to be uninsured 
compared to other populations, further inhibiting 
African Americans from accessing quality healthcare.*”° 


Medicare does not cover all healthcare services that an 
individual may need, and often supplemental coverage 
is needed.*”! This coverage is sold by private insurance 
companies, or may be provided by employer-spon- 
sored retiree benefits.” However, due to the low lev- 
els of employer-sponsored health coverage for African 
Americans and the expense of private insurance, old- 


In early 1970, the Black Panther Party published in its newspaper 
an account of “the disrespectful, unprofessional, and even 
authoritarian encounters between physicians and their patients 
at San Francisco General.” 


er African Americans are far more likely than white 
Americans to rely solely on the Medicare program, or 
may supplement it with Medicaid.** About a quarter of 
African Americans lack supplemental coverage, while 
only 10 percent of white Americans lack supplemental 
coverage.*** The lack of supplemental insurance expos- 
es African Americans to higher out of pocket costs and 
delayed medical care.*”° Discrimination in Medicare 
extends to the quality of medical services. Ten percent 
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of African Americans receiving Medicare report un- 
wanted delays in getting an appointment and problems 
finding a new specialist, while only six percent of white 
Americans report similar problems.*”° Consequently, 
the discriminatory health insurance system has result- 
ed in worse health for older African Americans who 
rely on Medicare. 


American population. In California, African American 
physicians are less than three percent of the entire med- 
ical profession, despite African Americans making up 
six percent of the state’s population.*** The passage of 
Proposition 209 in 1996 in California, prohibited the con- 
sideration of race, ethnicity, or national origin in public 
education, employment, and contracting.*” As a result, in 

California’s private medical schools, 

the proportion of African American 

students matriculating fell from 


African American physicians in California have alleged that the 
Medical Board of California disciplines African American doctors 
more than white doctors. Research shows that African American 
physicians in California were more likely to receive complaints 
and have their complaints escalated to investigations than white 
physicians, but these investigations were not more likely to result 
in disciplinary action. 


six percent in 1990 to five percent 
in 2019.%%6 


African American physicians in 
California have alleged that the 
Medical Board of California dis- 
ciplines African American doc- 
tors more than white doctors.” 
Research shows that African 


California 

To address the lack of healthcare services and medical 
discrimination experienced by Black Californians, the 
Black Panther Party attempted to provide free health- 
care clinics to administer basic healthcare services. *’ 
In early 1970, the Black Panther Party published in its 
newspaper an account of “the disrespectful, unprofes- 
sional, and even authoritarian encounters between phy- 
sicians and their patients at San Francisco General.”*”® 
Shortly after, the Black Panther Party established a few 
free, community-based clinics, known as People’s Free 
Medical Clinics. *”° At the clinics, medical professionals 
trained health workers to administer basic services.**° 


However, local governments retaliated against the Black 
Panther Party’s clinics. The Oakland Police Department, 
on the order of the Federal Bureau of Investigation, 
hounded the Black Panther Party for soliciting clinic 
funds without proper permits.*”! In 1969, police in Los 
Angeles raided the local Black Panther Party chapter’s 
headquarters, where the party was planning to open 
the Bunchy Carter People’s Free Medical Clinic.** The 
raid severely damaged the clinic building enough that 
its forthcoming opening was postponed. *** 


Today, discrimination against African American 
Californians in healthcare is exacerbated by the fact 
that there are not enough African American physicians 
in California to meet the needs of California’s African 
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American physicians in California 

were more likely to receive com- 

plaints and have their complaints 
escalated to investigations than white physicians, but 
these investigations were not more likely to result in 
disciplinary action.*** African American physicians 
have been historically underrepresented in California’s 
medical field and continue to be underrepresented and 
discriminated against today. 


African American Californians continue to face dis- 
crimination in healthcare and disparities in health 
outcomes.**? In 1965, in the Watts neighborhood of Los 
Angeles, an area with a large African American popula- 
tion, only 106 doctors were serving over 250,000 resi- 
dents—a doctor to patient ratio of one to 2,377.%*° The 
United States today has a doctor to patient ratio of about 
one doctor per 384 patients.*"' Today, Black Californians 
experience racism in their interactions with the health- 
care system and many have wanted more access to Black 
physicians.*” In a study conducted in 2021 where 100 
Black Californians were interviewed, some recounted 
experiences of delayed or missed diagnoses due to in- 
attentive healthcare providers.*? One Black man from 
the Central Valley said, “I couldn’t hold down any food. 
I couldn't walk. I couldn't eat, do anything. So, I went 
to a clinic and I told them what was wrong. And they 
prescribed naproxen, which is generic for Midol and 
Advil. [So] I went to the hospital and had dual kidney 
infections... I just don’t think they take me seriously...I 
don’t think they take me as seriously as they would a 
white man or a white woman.”**+ 
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VII. Medical Experimentation 


Federal and state governments have allowed doctors 
and scientists to experiment on the bodies of African 
Americans and have at times conducted dangerous med- 
ical experiments on African Americans. In 1932, the U.S. 
Public Health Service began its study of syphilis, known 
as the Tuskegee Syphilis Study, which promised free med- 
ical care to hundreds of poor African American share- 
croppers in Alabama.**° Over the course of 40 years, the 
government did not treat the subjects, though treatment 
was available, and sought to ensure that the subjects of 
the study did not receive treatment from other sources.*“° 
Forty of the wives of the African American sharecroppers 
and at least 19 children contracted syphilis during the 
study.**” The government did not prosecute anyone for 
the deaths and injuries that were caused.*** 


COURTESY OF NATIONAL ARCHIVES 


Subjects of the Tuskegee Syphilis Study. In 1932, the U.S. Public Health Service began its study of 
syphilis, known as the Tuskegee Syphilis Study, which promised free medical care to hundreds of 
poor Black sharecroppers in Alabama. Over the course of 40 years, the government did not treat 
the subjects, though treatment was available, and sought to ensure that the subjects of the study 
did not receive treatment from other sources. 


African American bodies have been used for major med- 
ical advancements and experimentation, without any 
compensation given to those who were involved, or to 
their families. For instance, scientists at Johns Hopkins 
University were treating Henrietta Lacks, an African 
American woman, for cervical cancer in the 1950s.**° 
Without compensation to her family or permission from 
them, her cells were used extensively in scientific re- 
search to develop modern vaccines, cancer treatments, 
in vitro fertilization techniques, among other medical 
advancements.°*°° Doctors and scientists repeatedly 
failed to ask her family for consent as they revealed her 
name publicly and gave her medical records to the me- 
dia.**! Like so many enslaved people, Lacks’ body was 
used for medical experimentation without her consent 
and without compensation. 
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The U.S. Food and Drug Administration approved con- 
traceptives, such as Norplant, which were dispropor- 
tionately distributed to poor African American women 
and young girls in schools.*” States offered poor wom- 
en financial incentives for using Norplant—however, 
due to concerns about complications and effective- 
ness, Norplant’s distributor eventually discontinued it 
in 2002.°°° Similarly, in 1973, many African American 
women had filed lawsuits alleging that they were co- 
erced into sterilization, often under the threat that 
their welfare benefits would be taken away if they did 
not submit to the procedure.** The coercive use of 
contraception and sterilization by the legal system and 
welfare system has forced African American women to 
choose between financial freedom or prison time.*® 


African Americans have also been subjected to harm- 
ful experiments conducted, facilitated, or allowed by 
the government. In the 1950s, the Central Intelligence 
Agency reportedly attempted to test biological weapons 
by breeding millions of mosquitos and releasing them in 
African American housing developments in Florida and 
Georgia.*°° Residents living in these areas showed symp- 
toms of dengue fever and yellow fever and some died 
from these illnesses.**” In Pennsylvania’s Holmesburg 
Prison, Dr. Albert M. Kligman conducted numerous 
experiments on mostly African American incarcerated 
Americans throughout the 1960s.*°° Incarcerated indi- 
viduals filed lawsuits for their injuries due to this abu- 
sive experimentation.** Dr. Kligman was temporarily 
banned from experimentation by the Food and Drug 
Administration in 1966, however, clinical research on 
incarcerated people was not banned by the government 
until decades later.*®° In the 1990s, the New York State 
Psychiatric Institute and Columbia University conducted 
experiments on African American boys by giving them 
doses of the now-banned drug fenfluramine to test a 
theory that violent or criminal behavior may be predict- 
ed by levels of certain brain chemicals.**' Consequently, 
federal and state governments allowed or participated in 
abusive experimentation on African American children 
and incarcerated people throughout the nation. 


California 

Home to an extensive eugenics movement, California 
had the highest number of sterilizations in the United 
States.*°* In the 1920s African American people consti- 
tuted just over one percent of California’s population, 
but they accounted for four percent of total steriliza- 
tions by the State of California.*® By 1964, the State of 
California sterilized over 20,000 people—one-third of 
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all sterilizations in the U.S. and more than any other 
state.*** The sterilizations were authorized by law and 
performed in state institutions, hospitals, and prisons.*® 


By 1964, the State of California 


sterilized over 20,000 people 
which accounts for 1/3 


of all sterilizations in the U.S. 


Dr. Leo Stanley, a eugenicist, performed forced steriliza- 
tions at San Quentin State Prison and was responsible 
for further segregation of the prison medical facilities.* 
He also used the testicular glands of an executed African 
American man for his experiments, without obtaining 
the consent of the man’s family because his body was 
not “claimed.”*’ In 2018, the California Department of 
Corrections and Rehabilitation glowingly described Dr. 
Stanley as a doctor who “push[ed] prison medicine into 
[the] 20" century.”** 


Between 2006 and 2010, almost 150 people imprisoned in 
California’s women’s prisons were sterilized without prop- 
er authorization while giving birth.** Many of the women 
subjected to forced sterilization were African American 
and Latina.*” Kelli Dillon was forcibly sterilized while in- 
carcerated at the Central California women’s facility in 
Chowchilla when she was told she needed a surgery to 
treat an ovarian cyst.*” She was not aware of the steriliza- 
tion until she requested her medical records with the help 
of a lawyer.*” Dillon said, “It was like my life wasn’t worth 
anything,” she said. “Somebody felt I had nothing to con- 
tribute to the point where they had to find this sneaky and 
diabolical way to take my ability to have children.”*” After 
her release from prison, Dillon founded Back to Basics, 
an organization fighting for justice for survivors of forced 
sterilizations in California.*“ In 2021, California became 
the third state to offer reparations payments, setting aside 
$7.5 million for victims of forced sterilization.*” 


In the State of California, Elmer Allen was illegally in- 
jected with plutonium at the University of California, 
San Francisco medical hospital in San Francisco—he was 
likely never informed of the consequences of this.*”° The 
university later acknowledged that the injection was not 
of therapeutic benefit to him, which was a requirement 
for medical experiments on people.*” The federal gov- 
ernment created a committee to investigate the govern- 
ment-sponsored radiation experiments, after which 
President Clinton issued an apology.*” 


VIII. Medical Therapies, and Technology 


The history of experimentation and discrimination has 
led to the exclusion of African Americans from modern 
clinical trials, due to the mistrust this has sowed among 
African Americans—resulting in continuing health dis- 
parities that harm African Americans.*” Prior to modern 
research, there has been a long history of Black bodies 
being stolen for dissection and anatomical investigation 
without informed consent.**° The Freedman’s Cemetery 
in Dallas, excavated in the 1990s, contained the remains 
of African Americans, which were illegally used for dis- 
section or stolen.**' Today, African Americans are less 
likely to be in clinical trials for the development of med- 
ication, vaccines, or other treatment, which can exacer- 
bate health disparities.**’ For example, although sickle 
cell disease primarily affects African Americans, there is 
a great disparity in research funding and attention paid 
to this genetic condition.**? 


Algorithms are widely used in U.S. hospitals to refer peo- 
ple to health programs that improve a patient’s care— 
however, at least one widely-used algorithm was found 
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to systematically discriminate against Black patients.*** 
This algorithm led to African American patients receiving 


COURTESY OF DISSECTION: PHOTOGRAPHS OF A RITE OF PASSAGE IN AMERICAN MEDICINE, 1880-1930, PAGE 101 


a 


Students at the University of Maryland School of Medicine, 1898. The English sociologist Harriet 
Martineau wrote in 1838 that “...the bodies of coloured people exclusively are taken for dissection 
because the whites do not like it, and the coloured people cannot resist.” 
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less referrals for programs that provided personalized 
care—despite being just as sick as white patients.*® 


African Americans are less likely to be treated for skin 
diseases due to the lack of medical research and train- 
ing for diagnosing skin conditions for those with darker 
skin.*8° Most medical textbooks and journals that assist 
dermatologists in diagnosing skin disorders do not in- 
clude images of skin conditions as they appear on African 


IX. Mental Health 


Steve Biko, the South African anti-apartheid activist ob- 
served that “the most potent weapon in the hands of the 
oppressor is the mind of the oppressed.”**° Historically, 
the dehumanization of African Americans has grown into 
structural, institutional, and individual racism today.*” 
Poor mental health among Black youth and adults must 
be understood in the context of historical race-based ex- 
clusion from access to resources.*°? 

The harsh impact of multigenera- 

tional racism on African American 


Americans.**’ Images of darker skin with skin conditions 
caused by COVID-19, skin cancer, psoriasis, rosacea, and 
melanoma often do not appear in medical textbooks and 
journals.*** Doctors routinely miss these diagnoses for 
African American patients because they are not trained 
to identify or treat skin conditions for African American 
patients.**° Consequently, discriminatory medical re- 
search and technology has resulted in worsening health 
disparities that harm African Americans. 


southern asylums because they supposedly did not suf- 
fer from severe mental illness.*°? The racist notion that 
only white people suffered from mental illness was writ- 
ten into the law in Virginia.*°° African American patients 
experienced outright denial of services, and when they 
were admitted, they were housed in worse circumstanc- 
es than white patients.*” 


mental health and inherent racism 
within the discipline of psychol- 
ogy has contributed to disastrous 
mental health consequences for 
African Americans. 


In the 1970s, due to systemic racism, psychiatrists were taught 
that clinical depression was nonexistent among African 
Americans. Black military personnel under conditions of 
intense racial discrimination received higher rates of severe 


mental illness diagnoses, such as paranoid schizophrenia. 


History of Racism in 

Mental Health 

The federal government and state governments, in- 
cluding the State of California, have historically dis- 
criminated against African Americans in the provision 
of mental healthcare. Established in 1773, the Public 
Hospital for Persons of Insane and Disordered Minds in 
Williamsburg, Virginia, was the first public psychiatric 
hospital in the United States.*°* However, the asylum 
prioritized white people over enslaved people for ad- 
mission.*** The asylum used enslaved labor to operate 
and accepted enslaved people as payment for care and 
treatment of white people.*”° 


Psychiatric hospitals in the first half of the 19th centu- 
ry were some of the United States’ first officially segre- 
gated institutions.*°° One of the American Psychiatric 
Association’s founding members refused to admit 
African American patients to his mental hospital.**’ He 
influenced the design of the Government Hospital for 
the Insane in Washington, D.C., which housed African 
American patients in a separate building—far away from 
the better facilities for the white patients.*” Before 1861, 
African American patients were rarely admitted into 
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By the 1960s and 1970s, African Americans were left 
with a mental health system that proved ineffective at 
addressing the root causes of mental illness—such as 
racism and poverty.*” In 1970, African Americans were 
52 percent more of the population in mental health 
institutions than white Americans.*” However, there 
were nine times more African Americans than white 
Americans in correctional settings.*™ 


White mental health staff at federally-funded clinics 
and hospitals often diagnosed African American pa- 
tients as schizophrenic, when they should have been 
diagnosed with depression.*” In the 1970s, due to sys- 
temic racism, psychiatrists were taught that clinical de- 
pression was nonexistent among African Americans.* 
African American military personnel under conditions 
of intense racial discrimination received higher rates 
of severe mental illness diagnoses, such as paranoid 
schizophrenia.*” Studies of the diagnoses of African 
American patients at Veterans Affairs facilities have 
also shown that misdiagnosis has remained a problem 
for African American communities due to clinicians’ 


Chapter 12 —{5— Mental and Physical Harm and Neglect 


prejudice and misinterpretation of African American 
patients’ behaviors.*% 


The American Psychological Association 
and the Discipline of Psychology 

The American Psychological Association (APA), in con- 
junction with federal and state governments, played a 
significant role in the ongoing oppression of African 
Americans.‘ In 2020, the APA issued an apology for its 
role in promoting, perpetuating, and failing to challenge 
racism in the U.S.*° The APA helped establish racist sci- 
entific theories, opposition to inter-racial marriage, and 
support of segregation and forced sterilization.*! The 
APA also promoted the idea that racial difference is bi- 
ologically-based, created discriminatory psychological 
tests, and failed to take action to end racist testing prac- 
tices.*” For centuries, the APA has failed to represent 
the approaches, practices, voices, 
and concerns of African Americans 
within the field of psychology and 
within society.*” 


nearly two million soldiers. Due to culturally-biased questions, the 


Throughout American history, the 
field of psychology has also influ- 
enced federal and state eugenics 
policies.* In 1895, an article pub- 
lished in an APA journal argued that white people had 
a superior, more evolved intelligence.“ In 1913, a study 
reported the inferiority of school performance among 
African American children in integrated schools in New 
York.*® Racial difference was used to argue against im- 
proved schooling opportunities for African American 
children.*” One psychologist, Raymond Cattell, argued 
that race-mixing was dangerous and would lead to a so- 
ciety of “lower intelligence” through the early 1990s.*% 


In 1917, the federal government conducted psychological 
tests on nearly two million soldiers.*” Due to culturally-bi- 
ased questions, the study labeled 89 percent of African 
American recruits as “morons.”*”° Throughout the 1930s, 
African American psychologists conducted studies coun- 
tering the racist findings of white psychologists.* Their 
studies suggested that environment plays a central role in 
shaping intelligence scores and outlined the impact white 
examiners have on the test scores of African American test 
takers.*”? However, these studies were often dismissed.*”* 
The APA continued to support the use of testing to vali- 
date theories about innate racial hierarchy.** 


From the 1950s on, psychologists received funding from 
white supremacist organizations to support segregation 
and other racist projects.*”° In 1952, former APA presi- 
dent, Henry E. Garrett, testified in support of segregation 
in Davis v. County School Board, one of five federal court 
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cases combined into Brown v. Board of Education.*”° He tes- 
tified that segregation would not harm African American 
students, and the three-judge panel that ruled in favor 
of segregation agreed.*’ Garrett also testified before 
Congress in opposition to the passage of the Civil Rights 
Act of 1968.**8 He argued that African Americans could 
not reach the intelligence levels of white Americans.*”° 
Garrett promoted the idea of an innate racial hierarchy 
and worked with racial extremist and neo-Nazi groups.*”° 


In 1968, 75 African American psychologists left the 
APA in protest and formed the Association of Black 
Psychologists.**! However, published articles in top psy- 
chological journals continued to be overtly racist and ne- 
glect issues and topics beneficial to African Americans. 
Between 1970 and 1989, just 3.6 percent of published ar- 
ticles focused on African Americans.*” Most of the work 
is focused on standardized testing and none on healthy 


In 1917, the federal government conducted psychological tests on 


study labeled 89 percent of Black recruits as “morons.” 


personality development and the competent intellectual 
functioning of African Americans.** As late as 1985, white 
psychologists published articles arguing that African 
Americans evolved to have lower intelligence, have 
more children, care for them poorly, and commit more 
crime.** The legacy of the discriminatory practices of the 
APA and the discipline of psychology is evident in the un- 
derrepresentation of African Americans in the psychology 
workforce, as will be discussed in the next subsection. 


Racism in Mental Health Today 

Structural racism continues to be embedded in the 
mental health system. Studies document continued and 
consistent patterns of misdiagnosis, mistreatment, and 
disparities in quality of and access to mental healthcare 
for African Americans.** African American patients are 
more likely to receive higher doses of antipsychotics de- 
spite evidence that they have more adverse side effects.**° 


There is a dearth of African American psychologists 
and culturally appropriate treatment for African 
Americans.**’ As of 2014, only four percent of the 
psychology workforce in the United States is African 
American.*** White psychology curriculums dominate 
higher education—and seven percent of psychology doc- 
toral students are African American, though 14 percent 
of Americans are African American.*” 


Chapter 12 —{5— Mental and Physical Harm and Neglect 


African American clients’ experiences of microaggres- 
sions from white therapists have negatively impacted 
their satisfaction with both counselors and counseling in 
general.**° Many African Americans feel worse after their 


counseling experiences.**! Racial bias and stereotypes by 
clinicians have led to misdiagnoses of African Americans 
in some cases.” This leads to further disparities in quality 
of mental healthcare for African American patients due to 
the implicit biases of mental health providers.*? 


African Americans face barriers to accessing mental 
healthcare today.*** These barriers include stigma from 
mental health professionals, unavailability of treatment, 
overdiagnosis and misdiagnosis, being unable to afford 
the cost of healthcare, lacking insurance, and being un- 
able to access transportation.**° Due to these barriers, 
African American men who are depressed underutilize 
mental health treatment and have depression that is 
more persistent, disabling, and resistant to treatment 
than white men.*** This extends to youth. Mental health 
problems among African American youth often result in 
school punishment or incarceration, rather than mental 
healthcare.**” Overall, African Americans are less likely 
to receive care than white Americans for mood and anxi- 
ety disorders, which may contribute 
to chronic mental health issues.*** 
Consequently, African Americans 
face institutional and individual 
racism in the mental health system, 
which is the legacy of historical an- 
ti-Black discrimination, and is espe- 
cially harmful to African American 
mental health today. 


Impact of Anti-Black Racism on African 
American Mental Health 

For centuries, nearly every institution of the Western world 
has—explicitly and implicitly—reinforced the message that 
African Americans are to be devalued.**? Within this con- 
text, it is inevitable that African American mental health 
and well-being has suffered.*®° The psychic effects of this 
anti-Black narrative include cultural trauma, cultural im- 
perialism, and internalized racism.*” Cultural trauma is “a 
dramatic loss of identity and meaning, a tear in the social 
fabric affecting a group of people that has achieved some 
degree of cohesion[.]”*°* Cultural imperialism is when the 


Mental health problems among Black youth often result in school 
punishment or incarceration, rather than mental healthcare. 
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culture of one society is forced onto another society or 
group of people.*’ Internalized racism is “the process of 
accepting the racial stereotypes of the oppressor.”** 


Anti-Black racism leads to racial 
stress, which causes adverse psycho- 
logical effects.*” This can profoundly 
affect African American children by 
undermining their emotional and 
physical well-being and their aca- 
demic success.*°® African American 
women identify racial discrimina- 
tion as a persistent stressor occurring throughout their 
lives.**’ These experiences having long-lasting effects on 
their identities and on how they perceive encounters with 
others, particularly white Americans.*** Many African 
American women describe ruminating on past experi- 
ences, developing defense mechanisms in anticipation of 
future threats, and feeling the need to overcompensate for 
negative stereotypes.*°? They may work harder to prove 
themselves, suppress emotions, and code switch.*” African 
American women may feel an obligation to present an im- 
age of strength, suppress emotions, resist being vulnerable 
or dependent on others, determined to succeed despite 
limited resources, and feel an obligation to help others.*" 
This may lead to chronic psychological distress, which is 
associated with physiological processes, such as chronic 
inflammation, abdominal obesity, and heart disease.*” 


The overwhelming amount of racial stress caused by rac- 
ism can result in trauma.*® Racial trauma, a form of race- 
based stress, is defined by psychologists as persistent 


Cultural trauma is “a dramatic loss of identity and meaning, a tear 
in the social fabric affecting a group of people that has achieved 
some degree of cohesion|[.]” 


psychological injury caused by racism.*** This trauma 
may produce mental illnesses or psychological wounds 
tied to historical traumatic experiences, like slavery.*® 
Studies have shown that racial and ethnic discrimina- 
tion may play an important role in the development 
of Post-Traumatic Stress Disorder (PTSD) for African 
American people.* Racial trauma can cause symptoms 
similar to PTSD, including hypervigilance, flashbacks, 
nightmares, avoidance, suspiciousness, and physical 
symptoms such as headaches, heart palpitations, and 
other such symptoms.*® Studies have also shown that 
public racial discrimination against African Americans 
is linked to an increase in depressive symptoms.*® 
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Historical trauma is the legacy of numerous traumatic 
events inflicted on a group of people and experienced 
over generations.*®* The health consequences of historical 
racism and discrimination can be passed down psycho- 
logically, socially, and emotionally from one generation 
to the next resulting in intergenerational harm to African 
American mental health due to racism.*” Long-term ad- 
verse health impacts linked to legal segregation laws illus- 
trate the long reach of institutional racism.*” Historical 


increase in depressive symptoms. 


trauma studies show that children of African American 
parents who have been affected by trauma, also exhibit 
symptoms of PTSD, or “historical trauma response.”*? 


Traumatization can occur at a community level as well. 
Highly publicized police killings of unarmed African 
Americans affect the mental health of African Americans 
in the region where the killing occurs.*” In one study, 
the impact was felt for months afterwards, whereas no 
negative effects were found for white Americans in those 
same localities.** A 2013-2016 study on the mental im- 
pacts of killings of African Americans in certain states 
found that African Americans had more poor mental 
health days, whereas white people were not affected in 
the same way.*” 


California 

Psychological institutions have contributed to overin- 
carceration, forced sterilization, and denial of educa- 
tional opportunities for African American Californians. 
In 1915, psychologists leading the California Bureau of 
Juvenile Research at Whittier State School oversaw some 
of the earliest eugenics projects, examining family trees 
and conducting psychological testing of boys confined 
at the institution.*” The results of this project harmed 
African American youth in California by increasing 
incarceration rates and promoting sterilization.*” 
Psychological tests were used by the state’s public edu- 
cation system to block educational and economic oppor- 
tunities for African American youth in California.*” In 


Studies have shown that racial and ethnic discrimination may 
play an important role in the development of Post-Traumatic 
Stress Disorder (PTSD) for Black people. Racial trauma can cause 
symptoms similar to PTSD. Studies have also shown that public 
racial discrimination against African Americans is linked to an 
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1979, the Federal District Court of Northern California 
ruled in favor of five African American students who had 
been placed in special education classes due to their per- 
formance on psychological tests.*” 


The mental health system in California has discriminat- 
ed against African American Californians through inac- 
curate diagnoses, use of involuntary force, high cost, and 
a lack of culturally-competent services.**° In comparison 
to other racial and ethnic groups, it 
takes longer for African American 
Californians to be removed from 
inpatient mental health care set- 
tings to a less restrictive level of 
care.**' Despite higher rates of in- 
patient treatment, over 50 percent 
of African American Californians 
must wait more than eight days to 
step down from an inpatient setting 
to a lower level of care.*®’ It takes 
twice as long for African American 
Californians than it does for most 
other racial or ethnic groups, de- 
spite no evidence of less need.**? These racial disparities 
also exist in California’s small counties, despite fewer 
numbers of people from nonwhite communities.*** 


Many African American Californians suffer from high 
rates of serious psychological distress, depression, 
suicidal ideation, dual diagnoses, and other men- 
tal health issues.**° Unmet mental health needs are 
higher among African American Californians, as com- 
pared with white Californians.** This includes being 
unable to access mental healthcare and substance 
abuse services.**’ Across racial groups, the highest 
percentage of serious psychological distress and at- 
tempted suicide was found among African American 
Californians.*** African American Californians had 
the highest percentage of missed days of days of work 
and daily activities due to mental health concerns.**° 
African American people are over-represented in 
vulnerable groups at risk for mental illness, such as 
unhoused people; current and formerly incarcerat- 
ed people; children in foster care; and veterans.**° 
These groups have an increased risk for developing 
Post-Traumatic Stress Disorder. *” 


California budget cuts in funding for indigent care have 
disproportionately affected African American commu- 
nities, who are more likely to be indigent and in need of 
mental health services.*” The lack of recruitment and re- 
tention of African American psychiatrists in Los Angeles 
has negatively affected African American Californians, 
who are more likely to seek services from someone with 
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the same racial background.*” African American men- 
tally ill incarcerated Californians are overrepresent- 
ed in Los Angeles County jails.** 
Records indicate that they receive 
more mental health services while 
incarcerated than while they are out 
in the community, which is illustra- 
tive of how poor community men- 
tal health services are for African 
American Californians.*° 


African American Californians rep- 
resent only 11 percent of Alameda 
County’s population, but make up 47 percent of the 
county’s unhoused population, 48 percent of the jail 
system’s population, and 53 percent of people who cycle 


in and out of both the criminal and hospital systems.*°° 
The State of California has repeatedly awarded state 


Across racial groups, the highest percentage of serious psychological 
distress and attempted suicide was found among Black Californians. 
Black Californians had the highest percentage of missed days of 
work and daily activities due to mental health concerns. 


and county contracts to agencies that continually fail 
to meet a minimum level of culturally relevant care for 
African Americans.*” 


X. Reproductive and Gender Identity Responsive Health 


The federal and state governments have historically 
policed the childbearing practices of African American 
women and denied reproductive rights and health- 
care.*** African American women have been used as 
tools of reproduction for capitalist profit—or forcibly 
sterilized and denied reproductive freedom.*” Black 
Lesbian, Gay, Bisexual, Transgender, and Queer (LGBTQ) 
Americans are less likely to access healthcare.” As a re- 
sult, African American women and LGBTQ Americans 
have suffered, in part, due to the legacy of enslavement. 


into having C-sections. 


Maternal Health 

African American women were denied autonomy over 
their reproduction during the slavery era and denied 
their rights as mothers.®” State and federal govern- 
ments forcibly sterilized African American women in 
19th and 20th centuries.®°” Later, state policies includ- 
ed plans to distribute experimental birth control, like 
Norplant, in African American communities.°°° States 
criminalized and sterilized African American women 
for giving birth if traces of controlled substances were 
found in them or their babies.*** Coercive welfare pol- 
icies mandated long-term contraceptive insertion, with 


Expecting and new Black mothers often find that their reports 
of painful symptoms are overlooked or minimized by medical 
practitioners. Black women must wait longer for prenatal 
appointments and are ignored, scolded, demeaned, and bullied 
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harmful health consequences, as a condition for receiving 
welfare benefits.°° 


Historically, state and federal governments have refused 
to subsidize reproductive care, such as abortion for poor 
women.°*” This especially harms African American wom- 
en’s access to reproductive care. African American wom- 
en rely on publicly funded clinics in higher numbers, due 
to lack of access to private health insurance or income 
for a private physician.®*” African American women are 
also less likely to have access to in- 
formation about informed consent, 
sterilization, and side effects of con- 
traceptives.°°* Forced sterilization, 
mentioned earlier, was used in con- 
junction with these policies, to deny 
African American women autono- 
my over their own bodies and their 
reproductive health.°” 


Studies show that Black women 

suffer from disproportionate in- 
fertility in comparison to other groups.°!° This dis- 
parity stems from untreated sexually transmitted in- 
fections, nutritional deficiencies, complications from 
childbirth and abortion, and environmental hazards.*" 
African American women are treated as infertile by 
doctors who underdiagnose endometriosis in African 
American women.*” Many reproductive technologies 
are unaffordable or inaccessible to African American 
women experiencing fertility issues.°" 


One of the most harmful legacies of slavery is the dispro- 
portionate maternal and infant death of Black women 
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and children today due to lack of access to adequate re- 
productive healthcare. African American women expe- 
rience disproportionate racial discrimination in access to 
and quality of prenatal care.*° Expecting and new African 
American mothers often find that their reports of painful 
symptoms are overlooked or minimized by medical prac- 
titioners.°!® Black women must wait longer for prenatal 
appointments and are ignored, scolded, demeaned, and 
bullied into having C-sections.*” Even wealthier African 
American women suffer the racist disregard of medical 
providers.®'’ Serena Williams, the renowned tennis cham- 
pion, was ignored by medical providers who dismissed 
her concern regarding a post-pregnancy blood clot.*® 
After insistence by Williams that she undergo a CT scan, 
doctors found a clot in her lungs.°”° 


African American women disproportionately experience 
adverse birth outcomes and adverse maternal health. 
Researchers have found evidence that this may be influ- 
enced by the uniquely high level of racism-induced stress 
experienced by African American women, as discussed 
above.°*” Structural racism is a stressor that harms African 
American women at both physiological and genetic lev- 
els.°*? Structural racism contributes to maternal and 
infant death disparities. In the United States, pregnan- 
cy-related mortality is three to four times higher among 
African American women than among white women.*”* 
Adequate prenatal care does not reduce racial disparities 
for African American women, who are still at elevated risk 
for preterm birth.®” Hypertension, which has been linked 
to the stress of living in a racist society, contributes to ra- 
cial disparities in pregnancy-related complications, such 
as eclampsia.°”° Black mothers are less likely to breastfeed 
their babies than white mothers due to numerous histor- 
ical factors, including predatory marketing practices.®”’ 
Lower breastfeeding rates are associated with higher risk 
of medical issues before and after childbirth, and mater- 
nal mental health issues.°*”* 


Health of African American 

LGBTQ Americans 

African American Lesbian, Gay, Bisexual, Transgender, 
and Queer (LGBTQ) Americans experience discrimina- 
tion in healthcare.” They are also more likely to be unin- 
sured.°*° For African American transgender Americans, 
this results in difficulties in seeing healthcare provid- 
ers and receiving gender-affirming care due to cost.*# 
Studies have indicated that Black LGBTQ Americans ex- 
perience assumptions, judgment, stigma, and discrimi- 
nation in the healthcare system.*” It is difficult for them 
to establish a personal bond, trust, and familiarity with 
providers, who do not often meet their needs with re- 
spect to their sexual and gender identities.°** 


455 


African American LGBTQ Americans suffer from espe- 
cially poor health outcomes. African American LGBTQ 
people who identify as women have higher diagnoses 
of hypertension, stroke, and diabetes.*** Many Black 
LGBTQ Americans are at higher risk for HIV when com- 
pared with white cisgender, heterosexual Americans.°** 
As of 2015, African American transgender women had 
HIV at the rate of 19 percent, while 1.4 percent of the 
transgender population at large had HIV.°* African 
American LGBTQ Americans have also been found to 
have higher rates of asthma, heart attacks, and cancer.®*”” 


Compared to all transgender Americans, 
transgender African Americans are 


5x to be infected with HIV 


MORE LIKELY 


Alarge proportion of African American LGBTQ Americans 
have suffered verbal insults or abuse, threats of violence, 
physical or sexual assault, and robbery or property de- 
struction.®** African American LGBTQ Americans are al- 
most twice as likely to report a diagnosis of depression 
compared to African American non-LGBTQ adults.°” 
Researchers posit that such mental and physical health 
outcomes are linked to a combination of anti-Black racial 
discrimination, and anti-LGBTQ prejudice. Stigma and 
discrimination can create a stressful social environment 
that may lead to mental and physical health problems for 
African Americans in the LGBTQ community. 


California 

In California, as well as nationally, Black women are sub- 
stantially more likely than white women to suffer severe 
health complications during pregnancy, give premature 
birth, die in childbirth, and lose their babies.**? From 
2014 to 2016, the pregnancy-related mortality ratio for 
African American women in California was four to six 
times greater than the mortality ratio for other ethnic 
groups.°*? In fact, African American women were over- 
represented for pregnancy-related deaths for all causes, 
but most notably for deaths during pregnancy or during 
hospitalization post-delivery.*** Over the past decade, 
African American babies died at almost five times the 
rate of white babies in San Francisco.** In a comprehen- 
sive study of 1.8 million hospital births, it was found that 
when an African American doctor is the primary charge 
on these cases, the infant mortality rate is cut in half.**° 


The high rates of preterm birth and maternal mortality for 
African American women are due, in part, to complications 
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from underestimated or undiagnosed health conditions.” 
In 2006, in Los Angeles, Bettye Jean Ford gave preterm birth 
to a baby who did not survive.548 “Giving birth was hor- 
rible,” she said. “It was just an awful 
experience emotionally, physical- 
ly.”>9 African American people giving 


informational support to mothers.°* Evidence shows that 
women who had the support of doulas were less likely to 
have C-sections and have healthier babies.*°° Doulas play 


birth experience the highest rates of 
postpartum depression and mortal- 
ity during childbirth.®° California 
passed the Dignity in Pregnancy and 


Over the past decade, African American babies died at almost five 
times the rate of white babies in San Francisco. In a comprehensive 
study of 1.8 million hospital births, it was found that when an 
African American doctor is the primary charge on these cases, the 


Childbirth Act in 2019, which aims 
to address implicit bias in health- 
care and collect data on maternal 
health.*' However, experts state that 
the bill is difficult to enforce, since physicians contract 
with hospitals and are not subject to the same oversight 
as ordinary employees.*” It is left to healthcare facilities 
to implement practices to address implicit bias—which is 
not likely to occur.°*? 


Asurvey in California found that African American wom- 
en disproportionately reported unfair treatment, harsh 
language, and rough handling during their hospital 
stay, as compared to white women.®** Doulas are trained 
professionals who provide physical, emotional, and 


In California, compared to all women, 
African American women were 


to die during or after 
pregnancy or birth 


4-6x 


MORE LIKELY 


XI. Child and Youth Health 


Some scholars have stated that the legacy of slavery, and 
the segregation and racial terror that occurred in the 
years after, has resulted in high rates of infant mortality 
and damaged health.*” Discriminatory care has contin- 
ued through the centuries—resulting in lasting health dis- 
parities affecting African American children and youth.°*® 
As will be discussed in this section, the public school, fos- 
ter care, and carceral systems further damage the health 
of African American youth due to the discriminatory and 
violent treatment African American youth receive at the 
hands of state and local officials. 


Pediatric Care 
Racial segregation in hospitals has resulted in lower 
quality care for African American babies, contributing, 
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infant mortality rate is cut in half. 


an important role as advocates for African American wom- 
en in the medical system when medical providers do not 
believe African American women or address their needs.*” 
However, during the COVID-19 pandemic, the California 
state legislature failed to pass an initiative to provide 
doula care for pregnant and postpartum people in the 14 
California counties with the highest birth disparities.°°* 


In the American West, African American LGBTQ Americans 
are more likely to be uninsured, diagnosed with depres- 
sion, and diagnosed with asthma, diabetes, high blood 
pressure, high cholesterol, heart disease, and cancer.*° A 
2021 study of transgender women in the San Francisco Bay 
Area revealed that African American transgender women 
are at a higher risk for suffering from hate crimes because 
of the intersectional effects of racism and transphobia.*° 
African American transgender women had a higher ten- 
dency to be the victim of battery with a weapon, a poten- 
tially fatal form of violence, compared to white transgen- 
der women who participated in the study.** 


in part to low birth weight and premature birth for African 
American infants.°** The infant death rate for African 
American babies is the highest in the nation.®*® African 
American infants are twice as likely to die as white in- 
fants—11.3 per 1,000 African American babies die, compared 
with 4.9 per 1,000 white babies.*© This racial disparity is 
wider than that of 1850, when African Americans were en- 
slaved.*®’ Studies show that education does not mitigate 
this problem. African American women with advanced 
degrees are more likely to lose their babies than white 
women with less than an eighth-grade education.** Federal 
and state governments have not addressed this problem, 
since, as of March 2022, only nine states investigate racial 
disparities when conducting reviews of pregnancy-related 
deaths.®*” Racial disparities in infant mortality and low birth 
weight have been associated with racial discrimination and 
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African American students are 2.9 times more likely to be labeled 
with a disability than white students, resultingin disproportionate 
placement of Black students in special education, where they are 
less likely than white students to return to regular instruction and 
are prescribed unnecessary psychotropic medications. 


from greater rates of child abuse and 
neglect as well as negative impacts 
on mental health in state-run foster 
care systems.*** They may be placed 
on psychotropic drugs which alter 
behavior patterns and increase the 
risk for suicide and illness.°* 


maternal stress.°” Studies show that African American phy- 
sicians’ care of African American newborns significantly 
reduces the African American infant death rate; however, 
African American physicians are disproportionately under- 
represented in the field of medicine.™” 


The American Academy of Pediatrics has stated that rac- 
ism is a social determinant of health which has a profound 
impact on the health of children.®*” African American 
children experience worse health outcomes than white 
American children, due to unequal access to care, in part, 
because of parental unemployment and lower household 
net worth.°*” (For a more detailed discussion of wealth 
disparities, please see Chapter 13 on the Wealth Gap.) The 
impact of racism has been linked to birth disparities and 
health problems in African American children and adoles- 
cents.°“ Chronic stress leads to increased and prolonged 
levels of exposure to stress hormones, which lead to in- 
flammatory reactions that predispose children to chronic 
disease.*” Increased stress related to racial discrimination 
experienced by African American children has been asso- 
ciated with increased asthma risk and severity.°” African 
American children are more likely to die from asthma.*” 
Children’s exposure to discrimination has also been linked 
with higher rates of attention deficit hyperactivity disor- 
der, anxiety, depression, and decreased general health.°% 


African American youth disproportionately suffer from 
obesity and being overweight due to social and environ- 
mental circumstances that produce psychological stress— 
including less access to education and more exposure to 
racial discrimination.*” African American children are 
referred less quickly for kidney transplants than white 
children.**° They are also more likely to die following sur- 
gery.°**' The underdiagnosing of African American chil- 
dren is linked to the lack of African American pediatri- 
cians, which has resulted in inadequate access to pediatric 
care for African American children.*** 


School, Foster Care, and Carceral Systems 

African American youth are overrepresented in the foster 
care system and suffer disproportionately worse health 
outcomes in the system.*** African American youth suffer 
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African American students expe- 

rience disparate health outcomes 

and discrimination in public school 
systems.°** Racial disparities in educational access and 
attainment, along with racism experienced in schools, 
affect the trajectory of academic achievement for African 
American youth and ultimately harm their health.’ (Fora 
more detailed discussion of discrimination in education, 
please see Chapter 6 on Separate and Unequal Education.) 
African American students are 2.9 times more likely to 
be labeled with a disability than white students, result- 
ing in disproportionate placement of African American 
students in special education, where they are less likely 
than white students to return to regular instruction and 
are prescribed unnecessary psychotropic medications.*** 


In public schools, despite health screenings and low ac- 
ademic scores that indicate mental illness, a learning 
disability, or developmental delay— African American 
youth are over-diagnosed for conduct disorder and un- 
der-diagnosed for depression.*** The closure of public 
schools during the COVID-19 pandemic resulted in 
missed meals, negatively impacting African American 
children’s health, nutrition, and food security because 
African American students are more likely to be eligible 
for free or reduced-price meals.°”° 


African American youth are overrepresented at every lev- 
el of the juvenile justice system, from initial contact with 
law enforcement to sentencing and incarceration, which 
has led to worsening health.* Among youth who are ar- 
rested, African American youth are three times as likely 
to be incarcerated in the juvenile justice system and less 
likely to be diverted to non-carceral settings than white 
youth.®” African American youth involved in the carcer- 
al system have worse mental and physical health, during 
and after incarceration.*” This is due to communicable 
diseases, which spread in juvenile facilities, physical and 
sexual trauma, as well as erosion of mental health.>* 
African American youth are overprescribed psychotro- 
pic medication and misdiagnosed by the carceral system, 
when compared with white youth.*” Within juvenile jus- 
tice settings, African American boys are 40 percent more 
likely to be diagnosed with conduct disorder than white 
youth, while African American girls are 54 percent more 
likely—even when controlling for trauma, behavioral in- 
dicators, and criminal offense charges.°** 
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California 

Malnutrition rates are higher for Black children in 
California, when compared with other racial groups.*” 
For instance, 20.2 percent of Black Californian house- 
holds reported having children who did not have 
enough to eat, which is higher than the 15.9 percent 
of all Californian households that reported not having 
enough food to eat.°®® According to data from 2018, al- 
most three times as many African 
American Californian children live 
in poverty when compared with 
white children.°”® Poverty results 
in worse cognitive, socio-emotion- 
al, and physical health.®° This is 
particularly prevalent for African 
American children in California, 
due to their overrepresentation 
among poor children at large. 


which spread in juvenile facilities, physical and sexual trauma, as 


In California, African American 
youth are more likely to be incar- 
cerated than their white peers, and 
have likely had prior exposure to 
toxic stress.°” The poor living conditions among incar- 
cerated youth intensify health problems.°* The carceral 
system inadequately serves the health needs of African 
American incarcerated youth.® Tanisha Denard, an 


XII. Public Health Crises 


Scholars have theorized that the federal and state govern- 
ments’ racist public health practices, along with centuries 
of slavery, segregation, and white oppression have resulted 
in entrenched systemic racism, which has harmed African 
American health.*° The public health crises described in 
this section are not an exhaustive list of the mismanagement 
of health crises; rather, they are selected illustrative exam- 
ples. Today, African Americans continue to be at the highest 
risk for negative health impacts from public health crises.*" 


Infectious Diseases 

In 1793, anti-Black racism on the part of state officials 
in Pennsylvania resulted in the death of hundreds of 
African Americans during the yellow fever epidemic.*” At 
the time, medical historians and prominent white lead- 
ers, assuming African American people were immune 
to the disease, encouraged African Americans to assist 
with managing the epidemic.** Many African American 
residents remained in the city, instead of fleeing, par- 
ticipating in the epidemic relief effort, caring for the ill 
and burying the dead.*“ In the end, hundreds of African 
Americans died from yellow fever.*” 
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African American teenager, was in high school when 
she violated her probation due to unpaid truancy tick- 
ets and was sent to juvenile hall.°° Her time in juvenile 
hall severely harmed her mental health.°° “Being locked 
down make you feel that you are worthless to society,” 
she said. “You start to think about any way to escape, 
even if it means suicide.”®”’ While incarcerated she was 
subjected to solitary confinement, not allowed to use the 


Black youth are three times as likely to be incarcerated in the 
juvenile justice system and less likely to be diverted to non-carceral 
settings than white youth. African American youth involved in the 
carceral system have worse mental and physical health, during 
and after incarceration. This is due to communicable diseases, 


well as erosion of mental health. 


restroom, and forced to sleep on bedsheets stained with 
urine, blood, and feces.®* The juvenile justice system 
lacks policies, practices, and interventions specific to 
serving African American youth like Denard.®° 


In the post-Reconstruction era, tuberculosis was a 
deadly health problem for African Americans.°®® In 
1900, there were large disparities in tuberculosis rates 
between white and African American populations be- 
cause segregated African American neighborhoods 
were impoverished, had congested housing, and could 
not access basic healthcare information.®” In the early 
1900s, state and local public health agencies, hospitals, 
and physicians portrayed African American people as a 
hazardous population to the white public.* 


In 1964, African American tuberculosis rates were two 
to three times higher than for white Americans.°*® 
Substandard and segregated housing, in addition to 
concentrated poverty, contributed to high HIV and tu- 
berculosis rates in the 1980s and 1990s.°”° The disease 
spread widely in prisons, hospitals, cramped housing, 
and homeless shelters, leading tuberculosis rates to 
increase among African Americans.*’ Due to a com- 
bination of government neglect and systemic racism, 
African Americans have been harmed by the spread of 
infectious diseases. 
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Drug Addiction 

Internationally, public health officials have recognized 
that drug addiction should be treated as a health disor- 
der and not as a criminal behavior.®*” The federal gov- 
ernment has chosen to respond to rising drug addiction 
as a criminal justice issue, instead of as a public health 
issue.®* This has resulted in state action against African 
American people in need of substance abuse services.°* 
According to healthcare providers and experts, the gov- 
ernment should treat drug addiction as a public health 
issue.®° Drug addiction is a medical condition, not a flaw 
in character.®”° Punishment for substance abuse disorders 
does not treat addiction—it leads to 

higher risk of drug overdose.’ 


By the 1980s, the government em- 
barked upon a rigorous crackdown 
on the usage of crack, a crystalized 
type of cocaine which is highly 
addictive and relatively cheap.*® 
During the 1970s, hospital emergen- 
cy rooms began testing pregnant women for suspected 
drug use and reporting them to police authorities.©° In 
many cases, hospitals imprisoned women, shackled them 
while they gave birth, or took temporary or permanent 
custody of their children.®° Hospitals reported African 
American pregnant women 10 times more frequently to 
government health authorities than white women.* 


From 1991-2016, compared to whites, 
African American crack users were 


to be sent to federal 
prison for their offense 


xX 


MORE LIKELY 


State policy leaders did not address the need for increas- 
ing preventive mental illness and rehabilitation resourc- 
es.°? Nor did they address the psychosocial origins for 
the demand for crack.® Police crackdowns and incar- 
ceration for drug possession did not relieve the social 
conditions that spawned the crack cocaine epidemic, 
but rather created harmful consequences for African 
Americans.** State actions exacerbated them by treat- 
ing drug addiction as a crime, as opposed to a public 
health issue.®*° By the year 2000, over 80 percent of 
those charged with crack-related crimes were African 
American, while less than six percent were white.°° 
Throughout the course of the crack epidemic, sentenc- 
ing disparities caused African Americans to receive ex- 
cessive sentences in prison, and many continue to serve 
such excessive sentences today. °°” 


death rate. 
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HIV/AIDS 

During the 1980s, AIDS harmed African American com- 
munities severely, especially LGBTQ African American 
populations and African American intravenous drug us- 
ers, who were overrepresented among AIDS victims.** 
Today, the prevalence of HIV is especially high within 
the African American LGBTQ community.®? African 
American gay and bisexual men are infected by HIV 
more than any other group in the United States today 
and have the highest HIV death rate.*° Between 2010 and 
2019, the number of HIV infections among white gay men 
decreased significantly while the number of infections 


Black gay and bisexual men are infected by HIV more than any 
other group in the United States today and have the highest HIV 


among African American gay men did not decrease.“ 
Longstanding inequities in access to and delivery of 
healthcare to African Americans has led to this dispari- 
ty.” African American women accounted for the largest 
share of women living with an HIV diagnosis in 2017.°% 


Due to the lack of federal or state-funded healthcare 
resources for the AIDS epidemic, African American 
healthcare leaders and organizers worked to connect 
AIDS victims to medical services, benefits, and health 
education.®* Churches and community organizations 
formed to educate African Americans about sexu- 
al health and AIDS prevention.**® They worked with 
African American LGBTQ populations to educate them 
about safe sex practices and to provide outreach and 
health services to people with AIDS.*° Despite this work 
by African American communities, the Centers for 
Disease Control and Prevention planned to cut fund- 
ing from dozens of groups operating AIDS services.**” 


Nutrition 

African Americans are more likely to live in food des- 
erts—areas with limited access to healthy, affordable 
food.*** (For a more detailed discussion of discrimina- 
tion in infrastructure, please see Chapter 7 on Racism 
in Environment and Infrastructure.) Tobacco prod- 
ucts, such as menthol cigarettes, have been histori- 
cally marketed to African American communities by 
tobacco companies at higher rates than white commu- 
nities.“ Despite regulating and banning other prod- 
ucts, the federal government did not consider ban- 
ning menthol flavored tobacco products until 2021.°°° 
Additionally, the overconcentration of liquor stores 
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in African American neighborhoods is correlated to 
African American health problems.*! 


The makers of sugar sweetened beverages, fast foods, 
and other products also often target Black communities 
in marketing schemes.*” These food products contrib- 
ute to overconsumption, leading to diabetes, obesity, 
and other health problems.®? Between 2005 and 2008, 
African American adults consumed nearly nine percent 
of their daily calories from sugar drinks, compared to 
about five percent for white adults.® Black children and 
teens see more than twice as many ads for certain sugar 
drinks than their white peers.®° Lower-income African 
American neighborhoods have disproportionately more 
outdoor ads on billboards, bus benches, sidewalk signs, 
murals, and store window posters for sugar drinks.*°® 
Sugar has had disproportionately negative consequenc- 
es for African American people, and is linked to diabe- 
tes, obesity, and hypertension.®” Marketing companies 
are protected by law under the First Amendment, while 
African American youth are not protected from the 
harmful consequences of their actions. 


Natural Disasters 

The federal government has engaged in the racist mis- 
management of natural disasters like hurricanes—a 
prime example is Hurricane Katrina. Racial health dis- 
parities among African American communities in New 
Orleans existed prior to Hurricane Katrina.®® This was 
due to lack of health insurance for low-income resi- 
dents, high levels of infant mortality, and high levels of 
chronic disease.®° Charity Hospital, a state hospital in 
New Orleans, had been the center of hospital care for 
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National Guardsmen stand watch at barricades outside the Superdome as emotional refugees driven from their homes by Hurricane 
Katrina await evacuation from the flooded city of New Orleans, La. Following Hurricane Katrina, African Americans in New Orleans 
received worse medical care than white Americans, which made pre-existing disparities worse. Living conditions for white Americans 
in New Orleans were restored or improved upon when compared with conditions before the hurricane hit. (Sept. 1, 2005) 


poor African Americans prior to Hurricane Katrina.® 
Three quarters of its patients were African American, 
with incomes below $20,000.°” The hospital provided 
care for HIV/AIDS, drug abuse, psychiatric care, and 
trauma care.* After the hurricane, the state did not re- 
open Charity Hospital—leaving poor African Americans 
in New Orleans without medical care.°** 


Following Hurricane Katrina, Black communities re- 
ceived diminished medical care that amplified health 
disparities, while white communities were restored to 
even better conditions than they had lived in before 
the hurricane hit.®® By 2010, 34 percent of the African 
American population in New Orleans was living in pov- 
erty, compared to 14 percent of white people.®° African 
American youth in New Orleans were four times more 
likely to die from any cause than their white counter- 
parts.°°’ There were increased death rates for African 
Americans from kidney disease and HIV.°** From 2009 
to 2011, one-third of African American residents lacked 
health insurance, double that of white Americans.°°° The 
federal government directed funding to repair the build- 
ings, bridges, and streets of New Orleans.®” However, 
the government did not address the rampant poverty 
and health disparities among African American people 
that had been exacerbated by Hurricane Katrina.*” 


COVID-19 

Today, African Americans are disproportionately at risk 
for COVID-19 infection and death due to structural fac- 
tors such as healthcare access, density of households, 
employment, and pervasive discrimination.®” As of 
March 2022, African Americans are 1.1] times more like- 
ly to contract COVID-19, 2.4 times 
more likely to be hospitalized due 
to COVID-19, and 1.7 times more 
likely to die from COVID-19 than 
white Americans.°” The feder- 
al government suggests that long 
standing racial inequities contrib- 
ute to worse COVID-19 outcomes 
for African American people.°”* 
Factors that increase COVID-19 risk 
for African Americans include: un- 
affordable housing, lack of healthy 
food, environmental pollution, 
poor quality healthcare, poor 
health insurance, essential worker 
jobs, lower incomes, greater debt, 
and poorer access to high quality 
education.®” All of these factors 
disproportionately harm African 
Americans due to systemic racism. 
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California 

The State of California has also engaged in the mis- 
management of public crises in ways that have harmed 
African Americans. In California, the criminal justice 
system excessively targeted African Americans during 
the crack cocaine epidemic. In Los Angeles, African 
American Californians would receive up to a 10-year 
federal sentence, while white Americans prosecuted 
in state court faced a maximum of five years and often 


received no more than a year in jail.®® From 1987 to 
1992, a University of California Los Angeles study found 
there were no white Americans among the 7] defendants 
prosecuted federally by the U.S. attorney’s office in Los 
Angeles.°” This discriminatory prosecution occurred 
even though studies showed that white Americans ac- 
counted for the majority of people who used crack co- 
caine in Los Angeles.°® 


As of 2017, California incarcerated African American men 
at 10 times the rates of white American men, resulting 
in devastating health impacts for the African American 
community.®” African American women are imprisoned 
at arate that is more than five times that of white women 
in California.®*° Black Californians are also overrepre- 
sented among California’s unhoused.°**! The overrep- 
resentation of African American Californians among 
the unhoused and incarcerated populations, both of 
which are vulnerable to COVID-19, means that African 
American Californians are consequently at higher risk 
of contracting COVID-19 and other illnesses. °*? 


California is also home to many food deserts that harm 
African American health. In South Los Angeles, many 


As of March 2022, African Americans are 1.1 times more likely to 
contract COVID-19, 2.4 times more likely to be hospitalized due 
to COVID-19, and 1.7 times more likely to die from COVID-19 than 
white Americans. 


African American Californians do not have enough gro- 
cery stores, access to organic produce, thriving small busi- 
nesses, affordable housing, or medical services.** In View 
Park area, a majority African American South Los Angeles 
neighborhood, the nearest grocery store is an Albertsons 
more than a mile away.*** African American residents 
have been forced to engage in urban micro-farming, 
building community gardens, and mini markets to com- 
pensate for the lack of healthy available food.** 


The trifecta of liquor stores, smoke 
shops, and marijuana dispensaries in 
African American neighborhoods in 
California has resulted in inadequate 
access to healthy foods.®*® Maria 
Rutledge, an African American resi- 
dent of South Los Angeles, said, “We 
are in desperate need of a real gro- 
cery market in the area that is wel- 
coming to families, provides healthy 
food choices, and that supports a safer environment.”®’ 
In addition to the lack of grocery stores, there is an over- 
abundance of liquor stores.*** During the early 1990s, 
there were 728 liquor stores in a 54-square-mile radius 
encompassing South Los Angeles.®*? While that number 
has decreased, South Los Angeles communities are still 
overrun by liquor stores, with approximately 8.5 liquor 
stores per square mile compared to 1.97 liquor stores per 
square mile in West Los Angeles, a majority white neigh- 
borhood.°®” The trifecta of liquor stores, smoke shops, 
and marijuana dispensaries in African American neigh- 
borhoods have indirectly resulted in sexual harassment, 
violence, and a climate of fear—leading to poor mental 
and physical health for African American Californians. 


In California, COVID-19 infections disproportionately 
affect African Americans. As of March 2022, the death 
rate for African American Californians due to COVID-19 
is 18 percent higher than the COVID-19 death rate for all 
Californians.®°*? According to a survey conducted by the 
Association of Black Psychologists, about 40% of Black 
Californians wished they had more support during the 
COVID-19 pandemic.*” 


XIII. Impact of Racism on African American Health 


Systemic racism has culminated over centuries in 
severely damaged physiological health for African 
Americans.°®** Some scholars have argued that medi- 
cal discrimination in the United States against African 
Americans is so severe that it is a form of biological ter- 
rorism.**° Low life expectancy, lack of access to health 
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insurance, and high rates of disease have resulted in 
great physiological harm to African Americans. State- 
sanctioned systemic racism has led to environmental 
racism, urban poverty, and over-incarceration—all of 
which have harmed the health of African Americans. °°” 
The cumulative effect of institutional racism by federal 
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and state governments has led to racial trauma that has 
had intergenerational impacts on the mental health of 
African Americans.°* 


Health Outcomes 

African Americans have higher rates of morbidity and 
mortality than white Americans for almost all health out- 
comes in the United States, an inequality that increases 
with age.®” African Americans suffer disproportionately 
from cardiovascular disease relative to white people.” In 
surveys of hospitals across the country, African American 
patients with heart disease receive older, cheaper, and 
more conservative treatments than their white counter- 
parts.” They also suffer from higher rates of diabetes, 
hypertension, hyperlipidemia, and obesity.’ These are 
all risk factors for cardiovascular disease.” 


This is linked to the fact that African Americans suffer 
from weathering—constant stress from chronic exposure 
to social and economic disadvantage, which leads to ac- 
celerated decline in physical health.”* Social environ- 
ments that pose a persistent threat of hostility, denigra- 
tion, and disrespect lead to chronically high levels of in- 
flammation.”° Studies have shown that African American 
youth who are exposed to discrimination and segregation 
have worse cases of adult inflammation due to race-relat- 
ed stressors.’°° In fact, race-related 
stress has a greater impact on health 
among African Americans than their 
diet, exercise, smoking, or being low 
income.”” Cortisol, which is a stress 
hormone, locates itself in bodies in 
response to racism—consequently 
African American adults have high- 
er rates of cortisol than their white 
counterparts, and this is linked to 
cardiovascular disease.’””* Therefore, 
exposure to racism as a child or ad- 
olescent lays the foundation for inflammation and sub- 
sequent health disparities. Even middle- and upper-class 
African Americans manifest high rates of chronic illness 
and disability.” 


Discriminatory attitudes and behaviors by healthcare 
professionals may also contribute to misdiagnosis 
and mismanagement of cardiovascular disease among 
African American patients. African Americans dispro- 
portionately lack access to renal transplants due to racial 
bias exhibited by physicians, as well as institutionalized 
racism.”° African Americans are less likely to be iden- 
tified as transplant candidates, referred for evaluation, 
be put on the kidney transplant waitlist, receive a kidney 
transplant, and receive a higher-quality kidney from a 
living donor.” African American patients with sickle cell 
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disease are discriminated against by medical providers 
who display racist attitudes and accuse people with sick- 
le cell disease of faking their pain.”” This results in inad- 
equate treatment.”? There are many reports of African 
American children with sickle cell disease who do not 
receive screening tests and treatment necessary to pre- 
vent strokes that can occur due to the disease.” 


Racial disparities in African American health outcomes 
occur today as a culmination of historical racial inequal- 
ity, discriminatory health policy, and persistent racial 
discrimination in many sectors of life in the United 
States.”° Discriminatory health systems and healthcare 
providers contribute to racial and ethnic disparities 
in healthcare.”° The U.S. Office for Civil Rights within 
the U.S. Department of Health and Human Services is 
charged with enforcing several relevant federal stat- 
utes and regulations that prohibit discrimination 
in healthcare, such as Title VI of the 1964 Civil Rights 
Act.”” However, the agency is under-resourced and has 
not been proactive in investigating healthcare related 
complaints from the public, conducting compliance re- 
views of healthcare facilities, or initiating enforcement 
proceedings for civil rights violators.”* For example, the 
Office for Civil Rights could identify examples of dis- 
criminatory practices, require the collection and report- 
ing of demographic data, and conduct investigations.”° 


Studies have shown that Black youth who are exposed to 
discrimination and segregation have worse cases of adult 
inflammation due to race-related stressors. In fact, race-related 
stress has a greater impact on health among African Americans 
than their diet, exercise, smoking, or being low income. 


Policing and Incarceration 

Policing and incarceration have clear adverse conse- 
quences for the health of African Americans. Racial in- 
equality and racial bias occur in all aspects of the criminal 
legal system, with federal and state governments over- 
incarcerating and disproportionately punishing African 
Americans.”° (For a more detailed discussion of discrim- 
ination in the criminal justice system, please see Chapter 
11 on An Unjust Legal System.) Police violence kills hun- 
dreds of African Americans and injures thousands each 
year.”' Incarcerated people—who are disproportionately 
African American—face a high risk of death after they are 
released from prisons and jails due to poor health as a re- 
sult of incarceration.” Prisons and jails have been major 
sites of disease transmission.”* The churn in and out of 
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incarceration can result in community spread of sexually 
transmitted infections or other infectious diseases.”* 


African Americans are overrepresented in state carceral 
facilities, are less likely to receive the latest psychiatric 
medications, and have greater difficulty in achieving suc- 
cessful community integration once they leave carceral fa- 
cilities—further harming their mental health.” State pris- 
ons often force incarcerated African Americans into soli- 
tary confinement at higher rates.”° Solitary confinement 
has serious documented harmful mental health effects.””’ 


Anti-Black government action harms the mental health 
of African American communities. Police violence can 
harm mental and physical health for African American 
communities through constant surveillance and threats 
of violence.”* Studies have shown that African Americans 
who view racist materials experience an increase in blood 
pressure.”? Scientific evidence shows that police killings of 
unarmed African Americans have adverse effects on men- 
tal health among African American adults in the general 
population.”° Mental health screening tools used in state 
and federal carceral facilities reproduce racial disparities, 
resulting in fewer African Americans screening positive 
for mental illness.”' Thus, African Americans remain un- 
der-referred and undetected in the jail population.”” 


Environment 

State and federal underfunding of medical resources 
combined with unhealthy physical environments, un- 
employment, and poverty in African American commu- 
nities has led to a public health crisis.”* Urban neigh- 
borhoods have the highest rates of preventable diseases, 
and lack health insurance and adequate housing.”™ By 
1980, urban neighborhoods were where 60 percent of 
the nation’s African American population lived due to 
redlining and historical housing 
segregation.” African American 
communities continue to experi- 
ence disproportionately high rates 
of chronic diseases linked to envi- 
ronmental racism.”*° (For a more 
detailed discussion of environ- 
mental racism, please see Chapter 
7 on Racism in Environment and 
Infrastructure.) Built-up pollution 
from abandoned industrial and 
commercial work sites resides in soil, water, structures, 
and air.” Asthma, cancer, and childhood disorders that 
affect African American communities are linked to pol- 
luted environmental conditions such as toxic waste ex- 
posure and lead poisoning.”* 


food stores. 


463 


Segregation adversely affects the availability and afford- 
ability of care—creating a lack of access to high-quality 
primary and specialty care, as well as pharmacy ser- 
vices.”° A review of nearly 50 empirical studies gener- 
ally found that government-facilitated segregation was 
associated with poorer health.”° The state-perpetrated 
discriminatory practice of redlining officially ended in 
1968, but it created residential segregation, which con- 
tinues today.“!' Segregation has been found to be pos- 
itively associated with later-stage diagnosis, elevated 
mortality, and lower survival rates for both breast and 
lung cancers for African American people.” 


Housing segregation excessively exposes African 
American communities to pollution and isolates African 
Americans from healthcare resources, including phar- 
macies, clinics, hospitals, and healthy food stores.”° 
Disparities in life expectancies between African American 
and white people are rooted in policies that oppressed 
and segregated African Americans.”* Evidence shows that 
gaps between white and African American life expectancy 
are dependent on zip codes and housing segregation.”® 


There may be other cumulative negative effects of in- 
stitutional and systemic racism which have yet to be 
studied by scientists. A public health study conducted in 
2021, for example, revealed that repeated use of chem- 
ical irritants for crowd-control by local and federal law 
enforcement during racial justice protests in the U.S. 
likely harmed people’s mental and physical health.”° 


California 

African American Californians experience the shortest 
life expectancy than any other race or ethnicity.” In the 
San Francisco Bay Area, life expectancy is more than five 
years greater in white neighborhoods (84 years) than 


Housing segregation excessively exposes Black communities 
to pollution and isolates African Americans from healthcare 
resources, including pharmacies, clinics, hospitals, and healthy 


highly segregated African American neighborhoods 
(79 years).”* African American Californians have the 
highest mortality rate in nine out of the top ten causes 
of death in San Francisco.“° A high number of African 
American Californians live in Southwest Fresno, an area 
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with lower life expectancy than the affluent neighbor- 
hoods of Fresno.”° African American Californians suf- 
fer from the highest cancer rates among all races in col- 
orectal, prostate, and lung cancer.” African American 
men are dying of prostate cancer at almost five times 
the rate of white men in California.” In 2015, African 
American Californians had the highest rate of prevent- 
able hospitalizations for diabetes, heart disease, asthma, 
and angina.” African American youth suffer from the 
highest number of asthma cases in California.” African 
American children in California tend to live in areas with 
higher levels of traffic related pollution, which contrib- 
utes to higher levels of asthma.”° Historically redlined 
census tracts in California have significantly higher rates 
of emergency department visits due to asthma.’ This 
evidence suggests that redlining might be contributing 
to racial and ethnic asthma health disparities.” 


Compared to white Californian men, 
African American Californian men are 


to die from 
prostate cancer 


MORE LIKELY 


African American Californians are the most dispropor- 
tionately affected by the HIV epidemic due to racism, 


XIV. Conclusion 


The legacy of slavery has destroyed the health of African 
American communities through segregation, racial 
terror, abusive experimentation, systemic racist op- 
pression, and harmful racist neglect. Today, African 
Americans face racial discrimination from healthcare 
providers across the entire healthcare system, which 
has contributed to the overall destruction of African 
American health.” African Americans suffer from low 
life expectancy and high mortality rates across virtually 
every category of health.’”°* Due to historical and con- 
temporary traumatization from racist violence, racist 
microaggressions, and institutional racism, African 
Americans often suffer from serious psychological 
distress.”° The mismanagement of public health cri- 
ses by state and federal governments has resulted in 
additional adverse health consequences and deaths in 
African American communities—most recently during 
the COVID-19 pandemic.’”” In some cases, the racial 
health disparities between African Americans and white 
Americans are worse today than they were during the 
period of enslavement.” 
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in part.” In 2018, African American Californians were 
approximately six percent of California’s population, 
but they were 18 percent of California’s HIV positive 
population.”’? Among women newly diagnosed with 
HIV, 31 percent were African American Californians.” 
African American transgender people were for 14 per- 
cent of those who were newly diagnosed with HIV.” 
Consequently, African American Californians are over- 
represented among the HIV population. 


Police violence and incarceration have greatly damaged 
the health of African American Californians. African 
American Californians account for 20 percent of seri- 
ous injuries and fatalities due to police use of force, even 
though they are only six percent of the population.” 
More than four in 10 Californians shot by police were 
identified as suffering from a mental health condition, 
having an alcohol- or drug-related disorder, or both, 
according to hospital data.”’ In Brown v. Plata, the Ninth 
Circuit Court of Appeals ordered the State of California 
to reduce overcrowding in its prison population due to 
inadequate healthcare for incarcerated people.” Black 
Californians in Los Angeles’ jails who have mental health 
conditions report receiving harsher sentences and less 
alternative treatment programs than their white coun- 
terparts.”° Due to the overrepresentation of African 
American Californians in the prison and jail systems, 
inadequate prison healthcare greatly diminishes the 
overall health of African American Californians.” 


The racist dehumanization of African Americans in the 
United States began with the institution of enslavement 
and its degradation of African American health. Since 
then, this racist dehumanization has been sustained by a 
healthcare system that destroys African American health 
through overt and covert discrimination by medical pro- 
viders, public policies that neglect African Americans’ 
health needs, hospital systems that continue to be segre- 
gated, medical schools that systematically exclude African 
Americans, and a health insurance system designed to 
be inaccessible to poor African Americans.” The United 
States’ healthcare system was designed during the time 
of enslavement to keep enslaved people alive for profit, 
but not to take care of their health.”” After slavery was 
abolished in name, this healthcare system continued 
to operate in the same manner—segregating, exclud- 
ing, harming, abusing, experimenting upon, and slowly 
degrading African American health.™ To atone for the 
violence of slavery and its destructive impact on Black 
health, health-based reparations must be awarded to 
African Americans.” 
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CHAPTER 14 The Wealth Gap 
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I. Introduction 


‘Wealth—what you own minus what you owe—is the key to 
economic security.! It is what enables families to build a 
better future.” Wealth functions in many ways. It provides 
economic stability during lean times. It opens doors to im- 
proving quality of life. It isa dam against the floodwaters 
of economic catastrophes. It provides access to political 
power and it allows us to live and retire with dignity. 


‘Wealth can also be passed down through generations, al- 
lowing children to live better lives than their parents and 
grandparents. It allows parents to pay for their children’s 
college education. It allows grandparents to help a young 
family buy their first home. Throughout American his- 
tory, government policies at all levels have helped white 
families collect these tools while preventing or under- 
mining African American families’ ability to do the same. 


As a result, the wealth gap between African American 
and white Americans is enormous and roughly the same 
today as it had been two years before the Civil Rights 
Act was passed in 1964.? In 2019, the median African 
American household had a net worth of $24,100, less 
than 13 percent of the median net worth of white house- 
holds at $188,200.* 


This wealth gap persists regardless of education level 
and family structure.® For example, at the median, single 
African American women over the age of 60 with a college 
degree— at $11,000—have less than three percent of the 
wealth of single white women over the age of 60 with a 
college degree— at $384,000.° Single white parents have 
more than double the wealth ($35,000), at the median, 
than married African American parents ($16,000).’ 


The wealth gap is present across all income levels. In 
2016, estimates drawn from the Survey of Consumer 
Finances indicate the median white household in the 
bottom fifth of incomes, or the poorest “quintile” of 
white households, had a net worth of $21,700, which 
is greater than the median net worth of $18,601 for all 
Black households.*® Black households in the bottom 
fifth of incomes had a median net worth of $2,700, 
less than one eighth as much as the poorest quintile of 
white households.® 


ol 


Burnt residences and businesses following the Tulsa Race Massacre. Tulsa, Oklahoma. (June 1921) 
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The trend is the same across social classes. In 2019, 
the median white working-class household had a net 
worth of $114,270, while the median African American 
professional-managerial household had a net worth of 
$38,800. In the same year, white professional-manage- 
rial households—at $276,000—had a median net worth 
that was eight times the median African American 
professional-managerial household and 19 times the 
median African American working-class household.’° 


This wealth gap is the result of the discrimination that 
African Americans experience, as described in the 
previous chapters." The American government at the 
federal, state, and local levels has systematically pre- 
vented African American communities from building, 
maintaining, and passing on wealth. These harms cas- 
cade over a lifetime and compound over generations. 


The historical causes of the wealth gap is based in en- 
slavement and legal segregation and continues through 
ongoing racial inequality and racism today. They in- 
clude direct government creation of white wealth and 
destruction of African American wealth through the 


The wealth gap was roughly the same in 2016 as it was in 1962. 


support of racial terror, disenfranchisement, land theft, 
mass incarceration, exclusion of African Americans 
from government benefits, and banking discrimina- 
tion. Unequal homeownership, fewer assets, and lower 
business ownership continue to drive the wealth gap 
today. This has resulted in racial differences in the ca- 
pacity of African Americans to transmit resources across 
generations, lower financial resilience during crises, 
and homelessness. 


Section II discusses estimates of the contemporary racial 
wealth gap for the nation as whole, for California, by 
gender, and for descendants of Africans enslaved in the 
United States. Section III describes historical causes of 
the racial wealth gap during enslavement and post-en- 
slavement, including racial terror, land theft, mass 
incarceration, and discrimination in government bene- 
fits, the labor market, and banking. 
Section IV discusses the drivers of 
the contemporary wealth gap today 
include unequal homeownership, 
fewer assets, and lower business 
ownership. Section V discusses the 
harmful effects of the wealth gap, 
which has resulted in racial differences in the capacity 
of African Americans to transmit resources across gen- 
erations, lower financial resilience during crisis, and 
increased homelessness. 


II. The Contemporary Racial Wealth Gap 


National and California Estimates 
Significant research demonstrate that white Americans 
have long had a higher net worth than African 
Americans. The gap has changed little since 1989, when 
the median white household wealth was $143,000, 
and the median African American household wealth 
was $9,000, approximately 94 percent less than white 
household wealth.” The wealth gap was roughly the 
same in 2016 as it was in 1962,'* two years before the Civil 
Rights Act. Preliminary research suggests that, despite 
rapid accumulation of wealth by African Americans in 
the decades after slavery and a narrowing of the racial 
wealth gap during World War II and the Civil Rights 
era, this progress halted by the mid-20th century with 
the racial wealth gap widening over the last several de- 
cades.* From 2005 to 2019, an interval that captures 
much of the impact of the Great Recession, median 
household wealth —all assets minus all debt—among 
African Americans fell 53 percent, compared with a 
drop of 16 percent among white Americans.!® 
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An asset is anything you own that adds financial val- 
ue, as opposed to a liability, which is money you owe.”® 
Examples of personal assets include: a home or other 
property, such as a rental house or commercial prop- 
erty; a checking or savings account; cars; financial and 
retirement accounts; gold, jewelry, and coins; collect- 
ibles and art; and life insurance policies.” 


Wealth estimates can be demonstrated in median and 
mean figures, both of which are provided in this chap- 
ter. A median figure shows the worth of the middle 
household in each community.'* A mean figure shows 
the worth of the average household in the communi- 
ty.'° Some researchers suggest that the median is amore 
useful measure for estimating differences in wealth be- 
tween African American and white people because it is 
not affected by exceptions like the few extremely rich 
individuals who would skew the average higher than is 
representative.”° However, researchers also suggest that 
the mean is the appropriate target measure for calculat- 
ing the sum required to eliminate the racial wealth gap.” 


Chapter 13 —{5—The Wealth Gap 


Policymakers have usually focused on the median gap in 
wealth, which some researchers argue is not representa- 
tive of what is happening to the average African American 
or white person in reality.” Comparing African American 
and white wealth at the mean—for the average household 
in each community—shows a far larger wealth gap.*° 


Today, white American households 
continue to be far more likely to hold 
assets, and the types of assets they 
hold are worth, on average, more 
than that of African American house- 
holds.” In 2019, the most recent year 
for which data is available, the total 
financial assets of white households 
is nine times higher than African 
American households.” The median 
African American household wealth 
was approximately $24,100, while 
the median white household wealth 
was approximately $188,200—a dif- 
ference of $164,100.7° The mean for African American 
household wealth is $142,300, while the mean for white 
household wealth is close to $1 million at $983,400—a dif- 
ference of $840,900.”” 


In 2019, white households owned 


X SSSSSSSSS 


MORE 


assets than African American households 


This wealth disparity cannot be explained by lack of 
personal motivation and effort, lack of financial lit- 
eracy, family instability, lack of education, lack of 
homeownership, or lack of entrepreneurship on the 
part of African Americans.”* For instance, there is very 
little, if any, evidence to support the claim that African 
American saving behavior is the source of the enormous 
racial wealth gap.”* There is no significant difference in 
savings between African American and white families 
with similar income levels, nor a difference in rates of 
return on their personal investments.*° In fact, in some 
income categories, African American people display a 
higher rate of savings.*! And though African Americans 
have more family obligations on their income than 
white Americans because their relatives are more likely 
to need help than white Americans, the savings rate 
among African American people is comparable to the 
savings rate at each level of household income among 
white people.” 
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Differences in family structure also do not explain the 
racial wealth gap.*? Single white women with children 
have a higher median net worth than African American 
women with no children.** At the median, single white 
parents have more than two times the wealth ($35,000) 
than married African American parents ($16,000).°° 


This wealth disparity cannot be explained by lack of personal 
motivation and effort, family instability, or lack of education. 
For example, in 2019, black professional-managerial households 
had a net worth of $38,800, while white professional-managerial 
households had a net worth of $276,000. Single white parents had 
more than two times the wealth— at $35,000 —of married black 
parents— at $16,000. 


Nor does effort or education. For comparable levels of 
family socioeconomic status, Black youth obtain more 
years of schooling and credentials, including college 
degrees, than white youth.** And the wealth gap exists 
between African American and white women regardless 
of whether or not they have a bachelor’s degree.*” 


Although the wealth gap and its causes in California and 
the nation is an under-studied area, preliminary stud- 
ies suggest that the racial wealth gap in California is the 
same or worse than it is at the national level. 


Some studies extrapolate California’s racial wealth gap from 
national estimates.** Direct California estimates of the racial 
wealth gap are only available for a single metropolitan area: 
Los Angeles.* In 2016, while the median net worth of white 
Angelino households (assets minus debts) was $355,000, me- 
dian net worth of native-born African American Angelino 
households was $4,000.*° The average African American 
household in Los Angeles had only just had one percent of 
the median wealth of the average white household, far worse 
than the national average of 10 to 15 percent.” 


Gender-Specific Issues 

The wealth gap between African American men and 
African American women, which is small,*® functions 
differently than the wealth gap between white men and 
white women, which is much larger. African American 
men and women have similarly low wealth, although for 
slightly different reasons.” 


The wealth gap between white men and women is large- 
ly because white men have traditionally had access to 
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jobs that provide retirement accounts and other ben- 
efits available to careers not available to women.“ This 
difference in access does not exist between African 
American men and women, as African Americans of all 
genders historically have been excluded from these ben- 
efits due labor discrimination, as discussed in Chapter 
10, Stolen Labor and Hindered Opportunity. 


The median wealth for single African American wom- 
en is $200, while the median wealth of single African 
American men is $300.* Studies that show a greater 
wealth gap between Black women and men do not ap- 
pear to take into account incarcerated Black men, who 
are deprived of their ability to build wealth for them- 
selves and their family during a prison sentence.*® 


2015 MEDIAN WEALTH FOR SINGLES 


($) 


po 
; ®q 
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: oF 
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Federal statistical agencies, including the U.S. Census 
Bureau, collect little information about people who 
are incarcerated, and they are excluded from house- 
hold samples in national surveys.*’ As a result, these 
individuals are invisible to most mainstream social 
institutions, lawmakers, and nearly all social science 
research not directly related to crime or criminal jus- 
tice.*® And since African Americans are six times more 
likely to be incarcerated than white Americans, this has 
the effect of making it appear that African Americans 
are better off financially than they really are.*® As dis- 
cussed below in section III, criminal convictions also 
create numerous barriers to wealth building even after 
the sentence ends. 
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Still, African American women face barriers to wealth 
building due to the combination of racism and sex- 
ism. As a result, there are vast differences in wealth 
between African American women and both white men 
and white women.* One study reports that, in 2019, 
single Black women’s median net wealth was $7,000, 
while median net wealth for white women was $85,000 
and $92,000 for single white men.* While white men’s 
median wealth was $28,900 in 2015, African American 
women’s median wealth was $200, less than one cent 
on every dollar of white men’s median wealth.” 


The large wealth gap faced by single Black women is par- 
ticularly important because Black women are more and 
increasingly likely to be single and breadwinners.*’ The 
marriage rate of Americans aged 25 to 54 has declined 
since the early 1960s across all groups, but especially 
for Black women for whom it has halved to less than 40 
percent.** One-third of Black women aged 25 to 54 are 
single with children in the household.®*® Among Black 
mothers, more than 80 percent are breadwinners com- 
pared to 50 percent of white mothers. © At least half of 
unmarried Black women have zero or negative assets.°” 
On average, Black women do not accumulate net worth 
approaching retirement; they have no financial assets 
at age 50 and do not accumulate any more as they age.*® 


African American men also face a stark wealth gap 
with white women and men. One study reports that, 
in 2015, median net wealth for African American men 
was 15 percent of the median net wealth for white men 
and 16 percent of the wealth of white women.®? While 
white men’s median wealth was $28,900 in 2015, African 
American men’s median was $300, about one cent on 
every dollar of white men’s wealth.” 


There does not appear to be extensive research on wealth 
gap estimates for African American LGBTQ populations. 


Estimates Based on Immigration and 
Migration Patterns 

Today, approximately 41.1 million African American 
people live in the United States, according to the 2020 
census.° Of those 41.1 million African American individ- 
uals, experts differ on how many are the descendants of 
African American people enslaved in the United States. 


About 12 percent of Black people in America were born 
ina foreign country.” Nine percent of African Americans 
have at least one foreign-born parent. By 2060, the 
Black foreign-born population is projected to make up 
about one-third of the U.S. Black population.™ Fifty- 
eight percent of Black immigrants arrived in the United 
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States after 2000. Of the current 2.8 million African 
American Californians, 244,969 are foreign born, ac- 
cording to the U.S. Census Bureau. 


Every U.S. census conducted since 1970 has found that 
African American immigrants from the English speaking 
Caribbean earn more, are more likely to be employed 
than U.S.-born African Americans, are more likely to 
hold more financial assets,” are more likely to own their 
home,*®* and most are more likely to be healthy than 
U.S.-born African Americans. 


There appears to be no data at the national and state 
level and limited scholarship at the city level describ- 
ing the wealth gap between descendants of African 
American people enslaved in the United States, recent 
African American immigrants, and white Americans.” 
Very few of the city level studies present findings on 
the wealth gap that disaggregates the racial category of 
African American by national origin.” Some scholars 
argue that the effects of systemic racism have uniquely 
harmed African American descendants of slavery when 
compared to African American immigrants who do not 


III. Historical Causes of the 


The modern racial wealth gap between African 
Americans and other racial groups began with enslave- 
ment. But scholars debate whether enslavement should 
be the basis for reparations given that today’s wealth gap 
is the cumulative effects of racism over centuries.*° This 
section describes historical causes of the racial wealth 
gap during and post-slavery, including racial terror, land 
theft, mass incarceration, and discrimination in govern- 
ment benefits, the labor market, and banking. 


Enslavement 

Several scholars have estimated the slavery bill for rep- 
arations.*! Most of these estimates require a calculation 
in today’s dollars for unpaid wages, the purchase prices 
of the human property, or the land promised to the 
formerly enslaved.*’ These estimates are generated by 
multiplying earlier values by a compounding interest 
rate.*? For example, Thomas Craemer’s calculations 
for unpaid wages owed to enslaved people amounts 
to $19.4 trillion in today’s dollars.** He arrives at this 
number by multiplying the prevailing average market 
wage by the number of hours worked for each 24-hour 
day by those enslaved over the interval of 1776 to 1865 
and applies a three percent interest rate.*° Merely dou- 
bling the interest rate to the more realistic six percent 


have the same experience of systemic racial discrimina- 
tion in the United States.” 


One study, “The Color of Wealth in Los Angeles,” included 
separate data for U.S. born African Americans and re- 
cent immigrants from Africa.” National origin and race 
were both self-reported in this study. “ On average, 
white Angelinos were far more likely to hold assets in 
stocks, mutual funds, and investment trusts than both 
U.S.-born and African Black Angelinos.” 


But, African Black Angelinos were likely to hold more 
assets than U.S.-born Black Angelinos. For example, 87 
percent of African Black Angelinos owned liquid assets 
versus 62 percent of Black Angelinos born in the United 
States.” Eighty percent of African Black Angelinos hada 
checking account versus 68 percent of U.S.-born African 
Americans.” Eighty percent of African Black Angelinos 
had a savings account versus 56 percent of U.S.-born 
Black Angelinos.” Such studies in other cities reflect 
comparable wealth gaps between U.S.-born African 
Americans and recent immigrants.” 


Racial Wealth Gap 
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would increase the total estimate to $6.6 quadrillion 
in 2019 dollars.*® 


Similar to Craemer’s estimates is James Marketti’s bill us- 
ing the idea of income diverted from enslaved persons, 
arriving at a figure of $2.1 trillion as of 1983.°’ Using a 
six percent interest rate; the 2018 value amounts to $17.1 
trillion.** Other estimates are reached by calculating the 
value in today’s dollars of the wealth held in enslaved 


COURTESY OF LIBRARY OF CONGRESS 
Sek ss ee 


ba en t= 


White homesteaders in El Monte. The federal government essentially gave land away for free to 
mostly white families through the Homestead Act. (1936) 
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people as property. For example, Judah P. Benjamin, a 
critical member of Jefferson Davis’s Confederate Cabinet 
proclaimed the value of enslaved persons in 1860 to be 
four billion dollars, which compounds to $42.2 trillion 
by 2019 at a six percent interest rate.*? Other scholars 
argue that these large sums are underestimates because 
they do not account for the physical and emotional 
harms of enslavement, the coercive nature of the sys- 
tem, the denial of the ability to acquire property, or the 
deprivation of autonomy.” 


Post-Enslavement 

The case for reparation extends beyond slavery to the 
near-century-long era of legal segregation, violence 
and terror, and the atrocities that continue today: 
mass incarceration; police killings of unarmed African 
Americans; sustained credit, housing, employment 
discrimination; and the immense Black-white wealth 
disparity.*' Scholars have divided post-slavery American 
history into five overlapping phases of federal govern- 
ment policies, which created the modern racial wealth 
gap. They involve white wealth creation through govern- 
ment land grants and mortgage subsidies and African 
American wealth destruction through racial terror, em- 
inent domain, and mass incarceration. 


White Wealth Creation through Government 
Land Grants 

From 1862 to 1976, the federal government transferred 
massive amounts of land mostly to white families. Some 
scholars have named this phase the Wagon Train phase, 
after the covered-wagon caravans romanticized by 1950s 
television shows, which carried white families to seek 
their fortunes in the West.” 


In 1862, the federal government established the Homestead 
Act, which distributed land until about 1980, although 
more occasionally after the 1920s.°* The Homestead Act 
encouraged western migration by providing American 
citizens—and immigrants soon to be citizens—up to 160 


Between 1868 and 1934, the federal government gave 246 million 
acres of land essentially for free to mostly white Americans—an 


than 1.5 million white families received land patents, and today 
as many as 46 million of their living descendants reap the wealth 
benefits, approximately one-quarter of the adult population of 
the United States. 
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acres of public lands, which was increased to 320 acres in 
1909—for $0 if they continuously lived on the property for 
five years and paid a small $10 filing fee. 


Homesteaders also had the option of paying $1.25 per 
acre if they lived on the property for six months. While 
the language of the act did not exclude people based on 
race, African Americans were unable to secure land allo- 
cations under the act for four years until the Civil Rights 
Act of 1866 clarified that they were citizens.” California's 
homestead laws similarly excluded African Americans 
before 1900 because they required a homesteader to be 
a white citizen.” 


Though African American homesteaders were able to se- 
cure land allocations under the Act after 1866, they were 
few in comparison to the multitudes of white settlers and 
had to settle for the least desirable land.®* Between 1868 and 
1934, the federal government gave 246 million acres of land 
essentially for free to mostly white, native-born and im- 
migrant Americans—an area close to the size of California 
and Texas combined.°* More than 1.5 million white families 
received land patents, and today as many as 46 million of 
their living descendants reap the wealth benefits, approx- 
imately one-quarter of the adult population of the United 
States.'°° In comparison and as an example, approximate- 
ly 3,500 African American claimants 
succeeded in obtaining their patents 
from the General Land Office in the 
Great Plains, granting them owner- 
ship of approximately 650,000 acres 
of prairie land.” 


area close to the size of California and Texas combined. More 


The federal government under- 
mined other efforts to allocate land 
to the formerly enslaved. Another 
estimate of reparations to African 
Americans can be made by calcu- 
lating the value in today’s dollars of 
the unfulfilled land distribution of 
“forty acres anda mule” promised to 
the formerly enslaved beginning in 1865.'” On January 16, 
1865, upon seizing the coastline from Charleston, South 
Carolina to St. John’s River, Florida,!°? General Sherman 
issued Special Field Orders No. 15 that established the 
provision “of not more than (40) forty acres of tillable 
ground” designated “for the settlement of the negroes 
now made free by the acts of war and the proclamation 
of the President of the United States.”'™* 


The order carved out 400,000 acres of land confiscated 
or abandoned by Confederates. Each family of formerly 
enslaved African American people would get up to 40 
acres.’ The Army would lend them mules no longer in 
use.!°° Further, the Freedmen’s Bureau Act of March 3, 
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1865, had an explicit racial land redistribution provision 
that specified that “not more than 40 acres” of land was 
to be provided to refugee or freed male citizens at three 
years’ annual rent not exceeding six percent of the value 
of the land based on appraisal of the state tax authorities 
in 1860. At the end of three years of occupying the 


percent interest, in today’s dollars. 


land, they could purchase it and receive title.'°* Similar 
provisions were included in the postwar Southern 
Homestead Act of 1866. Freedmen were to receive land 
in the southern states at a price of $5 for 80 acres.’ 


President Andrew Johnson intensely opposed these acts 
and neither were effectively implemented on behalf of 
the formerly enslaved." By the end of 1865, Johnson 
also had ordered the removal of thousands of formerly 
enslaved persons from the lands they had settled un- 
der Sherman’s Special Field Orders No. 15,'” which were 
ultimately given back to former enslavers.'” With the ex- 
ception of asmall number who had legal land titles, freed 
African American people were removed from the land as 
a result of President Johnson's “restoration” program."* 


To 


Ss 


If four million enslaved persons had gained emanci- 
pation by 1865, and the land allocation rule meant that 
roughly 40 acres would go to families of four, each for- 
merly enslaved individual would have been allocated 
about 10 acres. This implies a total distribution of at least 
40 million acres of land. 


Using a conservative estimate of $10 per acre, the total 
value of the projected distribution of land to the freed- 
men would have been $4.00 million in 1865." The value 
in today’s dollars at a six percent interest rate would be 
$1.3 trillion. This number would 
be much higher if the conditions 
of the Southern Homestead Act, 
which provided for 80 acres of land 
to be sold to freedman at $5 total 
were treated as a debt to be paid 
to the descendants of the formerly 
enslaved."° If, as some scholars in- 
terpret, each freedman was eligible to receive 40 acres 
of land, it would have led to a much higher total value 
of the land to be distributed to freedmen after the war— 
amounting to $1.6 billion in 1865 and compounding to 
$12.6 trillion at a six percent interest rate in 2019." 


General William Tecumseh Sherman’s famous 40 acres and 
a mule field order, given in 1865, amounts to $1.3 trillion at six 
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African American Wealth Destruction 
through Racial Terror 

From 1865 to the present, federal, state and local gov- 
ernment actors refused to protect African Americans as 
they faced violence and land theft. Sometimes, govern- 
ment actors joined, led, or supported the violence.'” As 
detailed in Chapter 3, Racial Terror, 
white federal, state, and local gov- 
ernment officials, working jointly 
with private citizens, terrorized 
African Americans to prevent them 
from accumulating political and 
economic power. 


White mobs destroyed thriving 
African American communities in racial massacres 
nationwide in Louisiana, North Carolina, Michigan, 
Delaware, Nebraska, Florida, Illinois, Oklahoma, Texas, 
and elsewhere."® The most well-known was the destruc- 
tion of the Greenwood district in Tulsa, Oklahoma. The 
Greenwood district was known popularly as “Black Wall 
Street.”"° Scholars estimate that the present value of de- 
stroyed African American property in Tulsa is at least 
$100 million.’° The 1919 massacre in Elaine, Arkansas 
destroyed $10 million of African American wealth.’ 


Evidence exists that murders of African Americans 
continue to be driven by underlying economic incen- 
tives.’ Police killings of unarmed African Americans 
frequently occur in neighborhoods undergoing 
white gentrification.'? 


White Wealth Creation through 

Mortgage Subsidies 

In the 19th century, federal, state, and local govern- 
ments passed laws and implemented practices that 
heavily subsidized the creation of the white middle 
class while substantively crippling the ability of African 
American people to do the same. * Federal policies, 
implemented by private citizens, focused on helping 
mostly white Americans buy single-family homes.” As 
discussed in Chapter 5, The Root of Many Evils: Housing 


Scholars estimate that the present value of destroyed Black 
property in Tulsa is at least $100 million. 


Segregation, the Veterans Administration, the Federal 
Housing Administration, and the Home Owner’s Loan 
Corporation helped white families buy single fam- 
ily homes in the suburbs while preventing African 
American families from doing the same.!”° 
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Beginning in the 1930s and 1940s, the federal govern- 
ment created programs that subsidized low-cost loans 
and opened up home ownership to millions of average 
Americans for the first time.'”” At the same time, gov- 
ernment underwriters introduced a national appraisal 
system, tying property value and loan eligibility in part 
to neighborhood racial composition, which designated 
predominantly nonwhite neighborhoods as hazardous 
and coloring these areas red—a pro- 

cess known as redlining.'”* 


renewal, erasing generations of accumulated African 
American wealth. '* African American business districts 
were cleaved by the highways, and never recovered.'”® 


In the mid-20" century, the United States Department of 
Agriculture’s (USDA) policies discriminated against and 
displaced African Americans.'*° During the civil rights 
era, federal anti-discrimination statutes that applied 


White communities received the Funded by the federal government, state and local officials used 
highest ratings and benefited from 
low-cost, government backed 
loans. Minority and mixed neigh- 
borhoods—and especially African 


American neighborhoods—received 


eminent domain to destroy countless thriving Black communities 
in the name of highway and park construction, and urban renewal, 
erasing generations of accumulated Black wealth. African 
American business districts were cleaved, and never recovered. 


the lowest ratings and were denied 

these loans.’° This functionally 

concentrated African Americans 

into impoverished neighborhoods in America’s urban 
centers.!*° Of the $120 billion worth of new housing sub- 
sidized between 1934 and 1962, less than two percent 
went to nonwhite families—virtually locking them out 
of homeownership."! 


Today, approximately three in four neighborhoods—74 
percent—that the federal government deemed “hazard- 
ous” in the 1930s remain low- to moderate-income, and 


more than 60 percent are predominantly nonwhite.'” 
of subsidized 


<2% new housing 


went to nonwhite families 
from 1954 - 1962 


titi 


African American Wealth Destruction 
through Disenfranchisement and Land Theft 
As described in Chapter 5, Housing Segregation, the 
federal government passed the National Highway Act of 
1956 and urban renewal legislation.'* Funded by the fed- 
eral government, state and local officials used eminent 
domain to destroy thriving African American commu- 
nities in the name of highway construction and urban 
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to the USDA were diluted by the time they reached the 
local level, and did not provide protection for African 
American farmers.'®” White USDA administrators gave 
millions of dollars in funding to all-white Southern local 
agricultural committees.'** These powerful committees 
were county arms of the USDA and did not want African 
American farmers on their boards, so they would prevent 
their election by splitting the African American vote or 
through voter intimidation tactics.'*? These boards made 
decisions on loan recipients, acreage allotments, appro- 
priate crop yields, hardship adjustments, and preferred 
farming methods benefitting white farmers.'*° 


The Farmers Home Administration was another agen- 
cy that discriminated against and displaced African 
American farmers.'! The agency offered loans and 
credit to poor farmers for home construction and im- 
provement.” But instead of going to badly-needed rural 
housing in the South, these loans went to segregated 
swimming pools, picnic areas, tennis courts, and golf 
courses in white communities.'* Loan requirements 
were stringent and often subjective, such as whether 
an applicant was a good citizen.'* Loans went to the 
white and wealthy while African American farmers were 
turned down." Even if an African American farmer re- 
ceived a loan, agency administrators would seek to get 
rid of them by luring them into debt and then foreclos- 
ing and auctioning off their machinery.'*® 


As a result, African American farmers were pushed off 
their land.'*” Lawrence Lucas, President Emeritus of the 
United States Department of Agriculture Coalition of 
Minority Employees testified that the USDA’s programs 
continue to discriminate against African American 
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LAND OWNERSHIP 
AFRICAN AMERICAN FARMERS 


In 1910 African American farmers 
owned 16 million acres of land. In 
2007, they owned 3.2 million acres, an 


80% loss. 


farmers and that “a culture of systemic racism at the 
USDA that denies Black farmers their dignity, that de- 
nies Black farmers a right to farm, denies Black farmers 
the right to the same programs and services that white 
farmers get in this country” is still present today.”"® 


In 1910, Black farmers owned 16 million acres of land. In 
2007, they owned 3.2 million acres, an 80% loss.'*° In 1999, 
Black farmers filed a class action lawsuit against the USDA 
for unlawful discrimination against them in denying their 
farm loan applications. The lawsuit, Pigford v. Glickman, ul- 
timately settled for money damages, 
but no policy changes at the USDA." 
While many claims have been paid, 


Americans.'°® Today, mass incarceration continue to 
separate families and dehumanize the descendants of 
enslaved African American people.’ In the 156 years 
since slavery was abolished, African American people in 
the United States have gone from being considered less 
than human under the law to being treated as less than 
human by a criminal justice system that punishes them 
more harshly than white people.!* 


Until the 1940s, state laws and the U.S. Constitution al- 
lowed private entities to force African Americans into 
doing the same work, on the same land, and even for the 
same people as during slavery in a system called convict 
leasing.’ People who were “leased” were treated even 
more brutally than enslaved people because plantation 
owners had a financial incentive to keep enslaved people 
alive.'° Working and living conditions for incarcerated 
people were dangerous, unhealthy, and violent.'*! Most 
incarcerated people who were leased for labor did not 
survive to complete 10-year sentences.’ Until the mid- 
1950s, states routinely forced chain gangs of imprisoned 
people to do public works projects while wearing chains 
weighing as much as 20 pounds.'®? 


American politicians ran on “law and order” or “tough 
on crime” platforms and passed laws and policies 


the USDA nonetheless hasbeen slow Mass incarceration creates a vicious cycle. Studies have shown 


to pay out all the claims, and has 
spent extensive resources in fight- 


that lower wealth increases the likelihood of incarceration and 
incarceration decreases the ability to build or maintain wealth. 


ing claims." In the 2021 coronavirus 

relief bill, $4 billion was set aside for 

debt relief for socially disadvantaged 

farmers, including African American farmers, but pay- 
ments have been stopped do to an ongoing lawsuit alleging 
it is reverse-racism and a “windfall” for some farmers.'°* 


African American Wealth Destruction 
through Mass Incarceration 

In the late 1980s mass incarceration and the war on 
drugs continued the American government’s historical 
criminalization of African Americans.’ As discussed in 
Chapter 11, An Unjust Legal System, African Americans 
have experienced marginalization, physical harm, and 
death, at the hands of the American criminal justice 
system at both the federal and state level beginning in 
slavery and continuing today.’ 


During the slavery era, federal and state governments 
criminalized African Americans as a method of estab- 
lishing, maintaining, and socially controlling African 
Americans as a lower class of human being than white 
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that punished African Americans more than white 
Americans, often for similar crimes.'** This has con- 
tributed to mass incarceration and overrepresentation 
of African Americans in the criminal justice system to 
present day, nationwide and in California.’ Nearly 70 
percent of young Black men will be imprisoned at some 
point in their lives, and poor Black men with low lev- 
els of education make up a disproportionate share of 
incarcerated Americans.’ 


Mass incarcerations create a vicious cycle. Studies have 
shown that lower wealth increases the likelihood of in- 
carceration and incarceration decreases the ability to 
build or maintain wealth.!° 


African Americans, who have lower family wealth than 
white Americans,’ are especially vulnerable to incar- 
ceration.'®? Growing up with less family wealth means 
living in poorer neighborhoods with lower-quality 
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education and a greater exposure to high “street” crime 
and high imprisonment areas. Sixty-two percent of 
African Americans live in highly segregated, inner-city 
neighborhoods where socioeconomic vulnerabilities 
contribute to higher rates of violent crime,'” while the 
majority of white Americans live in “highly advantaged” 
neighborhoods where there is little violent crime.” 


Mass incarceration has been catastrophic to the ability of 
African American families to build and maintain wealth 
by reducing household assets and income, and lowering 
homeownership rates. As discussed in detail in Chapter 
11, An Unjust Legal System, the criminalization of African 
Americans has contributed to racial disparities at every 
step of the criminal justice system. 


In 2019, African Americans comprised 26 percent of all 
arrests yet they only made up 13.4 percent of the pop- 
ulation.'” According to a recent large-scale analysis of 
racial disparities in over 60 million state patrol police 
stops in 20 states, including California, researchers 
found that police officers stop African Americans more 
often than white drivers relative to their share of the 
driving-age population.'” Further, these researchers 
found that, after controlling for age, gender, time, 
and location, police are more likely to ticket, search, 
and arrest African American drivers than white 
Americans.’ Thus in practice, the bar for searching 
African American drivers is lower than for searching 
white Americans.'® 


Low family wealth can also mean being unable to af- 
ford additional education and delaying entering the 
labor market, leading to higher risks of incarceration.'’” 


for mortgages. 


Once a person is a criminal defendant, low family wealth 
makes it hard to post bond or to hire lawyers to help nav- 
igate the criminal justice system, making incarceration 
more likely.’” 


In 2009, African Americans made up less than 13 per- 
cent of the U.S. population, but comprised over a third 
of all the people in prison.'” As explained in Chapter 
11, An Unjust Legal System, African Americans are also 
more likely to be convicted and experience lengthy 
prison sentences.'” 


Once released, criminal convictions make it harder for returning 
citizens to find and maintain jobs, find leases, and be approved 
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Involvement in the criminal justice system increas- 
es legal debt.'®° Incarceration means loss of income 
and may lead to missed mortgage payments and other 
debts.'*' This increases interest obligations and penal- 
ties, which in turn can send an incarcerated individual’s 
credit score plummeting.'®” Incarceration also means 
household instability, placing an additional barrier to 
building wealth.'** 


As Chapter 1] explains, federal and state prisons con- 
tinue to exploit the labor of predominantly African 
American incarcerated people.'** While convict leasing 
as an official practice has ended, underpaid or unpaid 
prison labor continues today as incarcerated people are 
not protected by labor laws.!*° 


For example, in-house prison labor, the most common 
type of prison labor, typically refers to jobs within and 
related to the prison including kitchen duty, cleaning, or 
grounds keeping.'*° Workers can be punished and sent 
to solitary confinement for taking a sick day, including 
in the eight states where the labor is unpaid.'*’ In states 
where prison labor is paid, the average rates across the 
U.S. range from 14 to 63 cents per hour. These are the 
rates before wage garnishment, which can account for 
up to half of one’s earnings, although some advocates 
argue that wage garnishment serves as appropriate 
sources for victims’ restitution.'** 


In addition to jobs within the prison, incarcerated peo- 
ple also provide underpaid and unprotected industry 
labor unrelated to maintaining the prison, like phone 
banking, packaging, and textile work.'®’ Participating 
private companies must pay minimum wage, which 
the prison garnishes for the incar- 
cerated person’s room and board 
in prison cells.'°° The garnishment 
only applies to basic room and 
board, and the incarcerated person 
must pay additionally for stamps, 
paper, toiletries, supplementary 
food, or phone calls.'*! Advocates 
argue that such costs are not fairly 
calculated and that the American criminal justice system 
is filled with fees that shift the costs of incarceration not 
only to the incarcerated, but also to their families.!*” 


Scholars argue that work programs in incarceration are 
not beneficial to incarcerated people when they seek 
work after their incarceration.’ Once released from 
incarceration, criminal convictions make it harder to 
find and maintain jobs, find leases, and be approved for 
mortgages.’ A record of previous incarceration also 
has wide-ranging immediate and future consequenc- 
es that act as a barrier to employment, thus lowering 
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earnings.!® A criminal conviction makes it difficult to 
build wealth because of stigmatization and lack of access 
to supportive social institutions and credit.’ 


Exclusion and Discrimination in 
Government Benefits 

African Americans have consistently been excluded 
from numerous major categories of government ben- 
efits, which have generally benefited white Americans. 
Government benefits refer to assistance programs 
that provide either cash assistance 
or in-kind benefits to individuals 
and families from a governmental 
entity. There are two major types 
of government benefit programs: 
social welfare programs and social 
insurance programs. 


Benefits received from social wel- 

fare programs are usually based on low income. Benefits 
received from social insurance programs are usually 
based on other criteria, such as age, employment sta- 
tus, or being a veteran. Some of the major federal, state, 
and local social insurance programs are Social Security, 
veteran's benefits, unemployment insurance compen- 
sation, and workers’ compensation. 


Social insurance programs can provide important sup- 
port in times of crisis. Unemployment insurance, a state 
level program, helps protect against unexpected drops 
in income by paying cash benefits to unemployed work- 
ers who have lost jobs through no fault of their own.!%” 
The federal Supplemental Nutrition Assistance Program 
(SNAP), also known as food stamps, gives money to 
low-income families to buy food, and expands to pro- 
vide important support when people lose their jobs.’ 
Recipients have improved food security, health, and re- 
duced healthcare expenses.'*° 


Historically, federal policy decisions dealing with wel- 
fare, work, and war in the 1930s and 1940s excluded 
or discriminated against the vast majority of African 
Americans.” The exclusion and discrimination con- 
tinued due to the Congressional representatives elected 
from southern states that created barriers to African 
Americans voting.?” 


Among other things, southern legislators prevented 
Congress from including anti-discrimination provisions 
in an expansive range of social welfare programs, such as 
community health services, school lunches, and hospital 
construction grants—all the programs that distributed 
funds to the South.”” As a result, when federal policies 
provided most white Americans with valuable tools to 
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build wealth—insure their old age, get good jobs, acquire 
economic security, build assets, and gain middle-class 
status—most African Americans were left out.” 


Social Security, passed and signed by President Roosevelt 
in 1935, left out most African Americans for the first 
quarter century of its existence.” Southern congressio- 
nal representatives heavily influenced the Social Security 
Act with devastating results.*” The federal government 
gave the power to control benefit levels, eligibility, and 
administration of such programs to the states and ex- 


Historically, federal policy decisions dealing with welfare, work, 
and war excluded or discriminated against the vast majority of 
African Americans. 


cluded occupations mostly held by African Americans.? 
At the time, sixty-five percent of African Americans fell 
outside of eligibility for the Social Security program— 
and between 70 and 80 percent fell outside eligibility 
requirements in different parts of the South.” 


For example, in 1940, the year Social Security payments 
for seniors began, the Social Security Board identified 
nearly 2.3 million African American workers as eligible 
for old age insurance, but the majority of those identified 
were disqualified because they were farm or domestic 
workers.*°* These exclusions continued until 1954, when 
the occupational exclusions were eliminated.” 


This exclusion also left most African American workers 
out of unemployment insurance under the act.” When 
African American workers qualified by working in eligible 
industrial and commercial jobs, they often were left out 
because they lacked a history of regular, stable employ- 
ment.” When they received benefits, the benefits tended 
to be smaller than those received by white workers.” 


Another example of federal government discrimination 
in benefits are the mortgage subsidies, which not only 
intensified residential segregation as discussed in de- 
tail in Chapter 5, Housing Segregation, but also helped 
white families build wealth and enter the middle class. 
The federal government supported the creation and 
maintenance of the white middle class through other 
programs as well. The New Deal was a collection of gov- 
ernment programs with the goal of lifting America out 
of the Great Depression.” 


One example of a New Deal policy was the Serviceman’s 
Readjustment Act of 1944, also known as the GI Bill, 
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which was reinforced in 1948 with 
the Integration of the Armed Forces 
Act. Through these laws, the federal 
government aimed to offer unprece- 
dented benefits to veterans including 
mortgages to buy homes, job place- 


Social Security, passed and signed by President Roosevelt in 1935, 
left out most African Americans and scholars have argued that 
it was characterized “by a form of policy apartheid” for the first 


ment services, money for vocational 


quarter century of its existence. 


and university education, and loans 

for small businesses.** However, 

these programs were administered 

by the states, which discriminated against southern African 
American veterans.” While white World War II veterans 
sent themselves and their children to college and obtained 
housing and small business grants, African American vet- 
erans were not able to do so in the same way.””° 


Part of this stemmed from discrimination in the military. 
African American soldiers were more likely to be issued 
neutral and dishonorable discharges, sometimes used 
to exclude African American veterans from GI Bill ben- 
efits.” Ira Katznelson argues that severe discrimination 
in the GI Bill administration system prevented African 
American veterans from obtaining home mortgages, 
small business and farm loans.”!® 


Chapter 10, Stolen Labor and Hindered Opportunity, 
discusses how other New Deal programs excluded 
African Americans in detail. 


Today, African American families continue to have trou- 
ble accessing government benefits. Because welfare 
programs are often administered at the state and local 
levels, state and especially local governments have been 
able to introduce racial bias into welfare administration 
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Protesters at the landmark civil rights demonstration, the March on Washington. 
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contributing to racially disparate outcomes.”® States have 
been significantly more likely to both adopt and impose 
welfare sanctions if they have higher proportions of non- 
white welfare recipients.””° States with higher African 
American populations—generally in the South—tend to 
provide fewer unemployment payments for a shorter 
time.””! Additionally, in many places, part-time work- 
ers—who are disproportionately African American—are 
not eligible for unemployment payments.”” 


Despite having higher unemployment rates in general, 
African American workers receive unemployment ben- 
efits at lower rates than white Americans.*”* A report 
by the Government Accountability Office found that 73 
percent of African American unemployment applicants 
received unemployment payments during the pandem- 
ic versus 80.2 percent of white applicants.** Although 
governments have waived work requirements for some 
SNAP recipients during certain national crises like the 
COVID-19 pandemic, studies have found that work re- 
quirements disproportionately cut off African American 
adults from SNAP benefits, which may be partially due to 
discrimination in the labor market making the job search 
more difficult for African American people.” 


During the COVID-19 pandemic, 
most households received several 
stimulus checks from the federal 
government. Studies have found that 
these payments were “likely crucial” 
to help households that lost jobs 
that pay their expenses.” The fed- 
eral government supplemented state 
unemployment payments with up to 
$600/week for unemployed workers, 
extended the duration of benefits, 
and gave benefits to workers tradi- 
tionally left out of unemployment 
insurance programs.”’ The feder- 
al government also instituted the 
Paycheck Protection Program to 
provide loans that enable businesses 
suffering from COVID-19’s econom- 
ic shocks to pay their employees and 
other costs.?”8 
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During the pandemic, even though African Americans 
were more likely to hold the types of jobs most severely 
impacted by the pandemic, white households received 
their COVID-19 stimulus checks faster than African 
American households.” 


This was likely due to the Internal Revenue Service fo- 
cused structure of the program, which made receiving 
the payment more complicated for unbanked families 
and families who did not file taxes. African American 
people are more likely to be among both groups.””° 


Studies of pandemic-era federal loans have found that 29 
percent of Black applicants were successful in obtaining 
loans for their businesses versus 60 percent of white ap- 
plicants.”*’ Businesses in majority-Black neighborhoods 
were also more likely to receive federal loans later than 
businesses in majority-white neighborhoods.”” Federal 


money was paid out through large banks, which historical- 
ly excluded Black businesses.** African American business 
owners may have been less likely to obtain them, despite 
being more likely than white business owners to have at 
risk or distressed businesses even before the pandemic. *** 


Education Segregation and Debt 

Higher education for African Americans can have a 
positive effect on their income, but does not translate 
into a reduction in the wealth gap.”* College degrees 
do little to close the racial wealth gap. **° For example, 
college-educated African American households have 30 
to 33 percent less wealth at the median than non-col- 
lege educated white households. Average wealth for 
white Americans in this category is $180,500, while 
the African American average is $23,400.*?” As Rucker 
C. Johnson testified before the Reparations Task Force, 
affluent African American households with incomes 
above $75,000 still live in more under-resourced 
neighborhoods with under-resourced school than 
their white counterparts, which disadvantages African 
American students from the start of childhood.?** 


College degrees dolittle to close the racial wealth gap. For example, 
college-educated African American households have 30 to 33 
percentless wealth at the median than non-college educated white 
households. Average wealth for white Americans in this category is 
$180,500, while the African American average is $23,400. 
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Black students carry more student loan debt because 
they receive a higher interest on their student loans and 
they borrow more because their families are less wealthy 
than white students.**? For example, 20 to 29-year-old 
single white women who have completed college have 
a median net worth of $3,400. Single African American 
women of a similar age and level of education have a 
median net worth of negative $11,000.74° 


Labor Market Discrimination 

Income is different from wealth. Income represents 
how much a person earns in a lifetime, both from work 
and from a yearly return on their investments. Wealth 
represents a person’s total net worth calculated from as- 
sets minus debts.”#* While income plays a modest role in 
the ability to generate wealth, as lower income trans- 
lates to reduced capacity for savings or investments, 
income does not explain massive 
Black-white wealth disparities in 
the United States. Without savings 
or wealth of some form, which can 
be passed from generation to gen- 
eration, economic stability quickly 
falls apart when income is cut or 
disrupted through job loss, reduced 
work hours or reduced wages, or if 
families suffer from an unexpected 
health emergency.” In fact, the in- 
tergenerational transfer and impact 
of wealth is one of the reasons why racial wealth inequi- 
ties have become entrenched.*** 


As detailed in Chapter 10, Stolen Labor and Hindered 
Opportunity, labor market discrimination significant- 
ly contributes to the wealth gap.**° Some scholars have 
based their estimates for reparations on more recent eco- 
nomic injustices such as labor market discrimination.**° 
Bernadette Chachere and Gerald Udinsky estimated the 
monetary benefits that white workers gained from em- 
ployment discrimination between 1929 and 1969. **” They 
concluded that by the mid-1980s, white workers gained 
in $1.6 trillion from employment discrimination at the 
expense of African American workers, assuming that 40 
percent of the Black-white income gap was because of 
labor market discrimination.*** 


David Swinton concludes that even if one subtracted the 
total cost of government benefits programs including 
Social Security, Medicare, Medicaid, unemployment in- 
surance, and other welfare programs—which are often 
argued to be reparations—over the same time span from 
the Chachere and Udinsky estimate, there would be still 
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be a $500 billion net benefit to white people from labor 
market discrimination by the mid-1980s.**° 


But, income alone cannot explain the racial wealth gap. A 
reduction in racial differences in income would leave as 
muchas three-fourths of the wealth gap unaddressed.” 


Similar achievements do not lead to similar wealth for 
African Americans in comparison to white Americans.” 
For example, between 1984 and 2009, every dollar increase 
in average income for white households added $5.19 in 
wealth. The same increase in average incomes for African 
American households added only $0.69 in wealth.?” 


In fact, the racial wealth gap increases as income in- 
creases. The wealth gap between African Americans and 
whites in the bottom fifth of income levels is $7,400, but 
the wealth gap between comparable African Americans 
and whites in the top fifth of income levels is $264,700. 
And, while white households have five to 10 times the 
net worth of African American households, they only 
earn twice as much as African American households.** 
Within the same income brackets, African American 
wealth is less than one-half that of white people.’ White 
people in the bottom fifth of the income distribution 
have more than 10 times the median wealth of African 
Americans in the bottom fifth.”° 


Lower incomes for African Americans because of la- 
bor market discrimination affect wealth only to the 
extent that it reduces capacity for savings that can be 
passed across generations. There is no evidence that 
African Americans have a lower savings rate than white 
Americans once household income is taken into ac- 
count.”” One study found that once income is taken 
into account, if anything, African American families 
actually have a slightly higher savings rate than their 
white counterparts.” In fact, white households spend 
1.3 times as much as African American households with 
similar incomes.*? 


At high income levels, African Americans save more than 
white people who tend to invest.”°° In addition to savings 
from income or “active savings,” a family’s wealth can also 
increase because of “passive savings” or when the value 
of a family’s assets rises or appreciates. Data collected 


Scholars estimate that 40 percent of the Black-white income gap 
is due to labor discrimination. As a result, by the mid-1980s, white 
workers gained in $1.6 trillion at the expense of Black workers. 
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before the predatory subprime mortgage market crisis 
shows that there is no significant racial advantage in 
“passive savings” for white families with positive assets 
after family income is taken into account.” 


Discrimination in Banking 

African Americans have historically faced systemic dis- 
crimination in banking which has impacted their ability 
to accumulate wealth. Banks established by the federal 
government discriminated against African Americans 
and deprived them of wealth. The Freedmen’s Fund, 
Free Labor and Union Army Military Banks, and the 
Freedman’s Bank were three 
banking institutions established 
by the federal government in the 
early to mid-1860s, which provid- 
ed recently emancipated African 
Americans with the means to save 
the money they earned.’*” But racist 
paternalistic attitudes by govern- 
ment officials prevented African 
Americans from investing their own money and accu- 
mulating wealth.**Bank employees improperly invested 
client savings and lost approximately $2.9 million, or 
$63 million in 2017 dollars, harming freedmen and their 
descendants for generations to come.”** 


In another example, Union army chaplain John Eaton 
created the Freedmen’s Fund in 1862, to hold the wag- 
es of formerly enslaved African Americans who fled to 
Union or who worked for Union troops.” These freed- 
men had no access to their individual wages or savings, 
nor did they have any say in how their own wages or 
the money that was donated for their benefit would be 
used.*® Instead, Eaton pooled the wages in the fund to 
collectively provide food, shelter, and other needs, es- 
sentially treating freedmen as contract laborers.**” 


Eaton also stole all their wealth. Soldiers confiscat- 
ed horses, wagons, money, and other valuables that 
self-emancipated African Americans brought with 
them to the Union lines.*** Eaton took anything that 
the soldiers and quartermasters did not steal for them- 
selves.”°? By 1864, he had formalized his contract labor 
system to negotiate contracts for and hired out Black 
workers on abandoned plantations that the federal 
government had leased to northerners and to some 
southerners who supported the Union.’” Any profits 
from the cash crops that Black workers grew and har- 
vested were placed in the Freedmen’s Fund.”” Eaton 
also used the fund for other expenses.”” In one year 
alone, Eaton stole $103,000 or $1.6 million in 2017 dol- 
lars from Black depositors to pay for the Union Army’s 
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incidental expenses; $5,000 in medical expenses; the 
salaries of all hospital stewards and medical assistants. 
273 The Free Labor and Union Army Military Banks first 
established in 1864, was another Bank that used an 
exploitative model of contracting African American 
people’s labor similar to Eaton’s freedmen’s fund. 


In 1865, Congress created the Freedman’s Bank and Trust 
Company, also known as the Freedman’s Savings Bank, 
seeding the bank with unclaimed deposits from the free 
labor and military banks.” The initial charter designat- 
ed an all-white board of trustees with broad discretion to 
oversee the bank, and intended to hold only the deposits 
of the survivors of enslavement and their descendants.*” 
Despite this nominal limitation, the bank welcomed cus- 
tomers of all races and regardless of whether they were 
formerly enslaved, though formerly enslaved people 
made up the vast majority of bank customers.’” And 
though the charter made clear that its purpose was to 
invest the deposits in low-risk treasury notes and con- 
servative U.S. securities, it vaguely stated that a third of 
the deposits, called “available funds,” could be invested 
anywhere, leaving an opening for abuse.*” 


The Freedman’s Bank used a number of aggressive meth- 
ods and tactics to solicit deposits and to convince African 
American patrons that their money was safe and that 
they could grow wealth.” Passbooks and other bank 
literature contained numerous slogans and poems on 
the ways of thrift and savings.”” Bank advertisements 
often included the names of prominent government 
officials, such as Abraham Lincoln 

and Oliver Otis Howard, mislead- 

ing customers and the public into 


productive goods such as tools or agricultural supplies 
as depositors were told to do.”*? 


But the bank turned quickly from a savings bank to a risky 
private investment bank controlled by a small minority 
of trustees.*** Against the bank’s original Congressional 
charter and without the knowledge of the African 
American customers, who were largely unable to secure 
loans from the bank, the bank invested the money in 
risky railroad and real estate holdings to benefit white 
businessmen and bank managers.”*° When, on June 29, 
1874, the bank failed and closed due to fraud, 61,131 mostly 
African American depositors lost about $2.9 million or 
$63 million in 2017 dollars..”°° One study estimated the av- 
erage amount owed to depositors across 71 bank failures 
of federally chartered banks between 1865 to 1933,”*” and 
the Freedman’s Savings Bank ranked third for the largest 
amount owed to depositors at the time of bank failure.*** 


Because the bank had represented much more than just 
a place to store money, the African Americans who lost 
their money also lost their trust in the federal govern- 
ment and in banks in general.”*? 


State and private banks following emancipation re- 
fused to serve the credit needs of freedmen during the 
late 19th century, which meant that they had to rely 
on more expensive and exploitive credit systems.”*° 
General stores became an important means of accessing 
short-term credit.”*' Prices were at the discretion of the 
merchant.” One price for goods purchased with cash 


believing that the federal govern- 
ment protected and guaranteed 
their deposits.*°° Depositors were 
reminded during public meetings 


Bank officials at the government charterd Freedmen’s Bank 
improperly invested the savings of newly freed enslaved people, 
leading to the loss of approximately $2.9 million or $63 million in 
2017 dollars. This loss of wealth devastated newly freed enslaved 


and other bank-sponsored gath- 
erings that the bank was under 
Congressional charter, and thus un- 
der its complete protection.*®! 


With such assurances that their deposits were safe, 
African Americans from a wide variety of backgrounds 
and occupations, many excited to be receiving a wage 
for their services for the first time in their lives, opened 
accounts with the Freedman’s Bank between 1868 and 
1874 at an extraordinary rate. Within 10 years, 75,000 
depositors—who were virtually all African Americans— 
trusted the bank by depositing more than $75 million, 
approximately $1.5 billion in today’s dollars.”®? Most of 
these deposits were being saved to buy land and other 
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people and their descendants for generations. 


and a higher price (often by 25 percent) for goods pur- 
chased with credit.***? Goods purchased on credit were 
charged interest of eight to 15 percent, as determined 
by the personal judgment of the merchant, based on the 
creditworthiness of the borrower.” 


Black-owned banks were established to provide bank- 
ing services to Black communities.*” Approximately 
130 Black-owned banks were established between 1900 
and 1934. Fifty savings and loans and credit unions were 
also established during this period. Only eight banks 
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survived the Great Depression out of 130 Black-owned 
banks.**° Today, there are only 21 Black-owned banks 
nationwide, and 32 Black-owned financial institutions 
overall, including credit unions.”*” 


The federal government prevented the success of Black- 
owned banks by excluding them from full participation 
in the banking market.” African American bank deposits 
were smaller and were more frequently withdrawn than 
white bank deposits, which made them more risky.’” 
Most African American depositors had no wealth to invest 
in the bank and were just depositing money from their 
wages while keeping small amounts to live on.*” They put 
their money into Black-owned banks not only for safe- 
keeping, but also as rainy-day funds 

during bad times that came often.*” 


Before the Great Depression, there were 130 Black-owned Banks. 


Because their deposits experienced 
high risk, Black-owned banks had to 
keep more cash as reserves or invest 
in other more liquid assets such as 
government securities, which were safer than loans.°” 
They needed to make sure they always had enough cash 
at the bank to pay out to depositors. Black-owned banks 
also held very high capital ratios to offset this risk.*°? For 
example, in 1920, the mean capital ratio for white banks 
was 18 percent, while African American banks had an av- 
erage capital ratio of 32.9 percent. *** This meant that the 
African American bank owners invested more of their 
own money and earnings in the bank to keep it secure, 
but this severely lessened their ability to make a profit or 
lend money.*° 


Another source of vulnerability for African American 
banks was their assets or loan portfolios.*°° The fate of 
African American banks was tied up with the fate of 
African American businesses, which meant that African 
American banks lacked the diversified investments 
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Incarcerated firefighters from Eel River Conservation Camp continue to tackle the Caldor Fire 
as the fire's footprint continues to expand southwest of the Lake Tahoe Basin. (Aug. 27, 2021) 
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needed for safe, and profitable banking.*” Most thriving 
banks hold a mix of commercial and real estate loans, 
but Black-owned banks made almost exclusively home 
loans because the vast majority of African American busi- 
nesses were small service operations with no need for 
bank financing.*°% 


As described in Chapter 5, Housing Segregation, the 
federal government generally labeled African American 
homeowners and African American neighborhoods as 
being at higher risk of default, and white-owned banks 
generally refused to issue mortgages to African American 
homeowners. Black-owned banks often met the need and 
provided home loans to African American homebuyers.*”? 


Today there are only 21 Black-owned banks. 


Since homes owned by African Americans were underval- 
ued due to government redlining, the property held for 
collateral during the term of the loan immediately dimin- 
ished in value, upholding the perception that these loans 
were inherently risky investments.*’° Therefore, there 
was no market for mortgages held by African Americans 
because of the devaluation of property owned by African 
Americans and the assumption that loans held by African 
Americans were inherently risky.*" This in turn meant 
that it was difficult for Black-owned banks to earn a profit 
from an investment portfolio that was largely composed 
of home loans to African American homebuyers.*” 


California 

In California, Black homesteaders can be traced back 
to 1900, when agricultural settlements were promoted 
at various times after the turn of the century in Yolo, 
San Bernardino, Tulare, and Fresno counties.*" At least 
two different efforts at colonization occurred in San 
Bernardino County between 1900 and 1910, including 
solicitation of families to homestead government land 
in the Sidewinder Valley, desert land near Victorville.*"* 
Black homesteaders also established an agricultural 
settlement in 1908 in the town of Allensworth in Tulare 
County, which ultimately was depleted of a water supply 
necessary to sustain the settlement.?”® 


The racial climate around African American colonies 
ranged from welcoming or neutral to hostile, although 
none have been reported to experience the kind of ev- 
eryday violence and intimidation African Americans 
regularly experienced in the South.*® 
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Incarcerated people in California produces myriad 
products such as clothing, furniture, cleaning products 
and food.*” They also perform a wide range of duties 
in areas such as laundry, kitchen, and general mainte- 
nance.** The California Department of Forestry and 
Fire Protection employed around 1,600 incarcerated 
individuals to fight forest fires in May 2021.*"° Some are 
paid as little as $1.45 a day.°**° As discussed in Chapter 
10, An Unjust Legal System, advocates argue that this is 
exploitive and does not necessarily help the incarcerat- 
ed firefighters to be find jobs once they are released.*” 


The costs of higher education are a larger burden for 
African American Californians.*?? Generally, white 
Americans are twice as likely as African Americans to re- 
ceive financial assistance from their families for higher 
education.*” Only 16 percent of very low-income African 
American Californian students receive a CalGrant 
award.** The state financial aid African Americans do 
receive is often insufficient, especially with respect to 
housing.*” Fifteen percent of white households in Los 
Angeles had student loan debt, in contrast with 20.5 
percent of households headed by African Americans. *”® 


Structural racial disparities regarding access to unem- 
ployment insurance, food stamps, and COVID-19 federal 
loans in a crisis, and benefits for businesses also exist in 
California. From March through June 2020, 84.9 per- 
cent of California’s African American labor force filed 
for unemployment benefits, compared to 39.1 percent 
of the state’s white labor force.*’ African American 
Californians who received unemployment insurance 
during the pandemic received $293.90, the smallest 
median weekly benefit of any racial group, versus white 
claimants who received $394.90.°78 


the state’s population,*” but 14.7 percent of participat- 
ing CalFresh households.*’ During the pandemic, one 
survey found that 20.2 percent of Black households with 
children sometimes or often did not have enough to eat 
in a four week period spanning June and July, compared 
to 8.8 percent of white households with children.*** 


CALIFORNIA 
UNEMPLOYMENT INSURANCE MARCH TO JUNE 2020 
Weekly benefit amount 


White $394.90 
$293.90 


In California, an analysis of the distribution of feder- 
al loans found disparate distribution by race: African 
American neighborhoods received $445 per resident, 
while white neighborhoods received $666 per resident, 
partially due to lower concentration of small businesses or 
small business employees in African American neighbor- 
hoods.**° However, another analysis revealed that in most 
major metro areas in the country—including Los Angeles, 
San Francisco, and San Diego—businesses in majori- 
ty-white areas also received federal loans at a greater rate 
than businesses in majority-African American areas.**° 


Proposition 209 (Prop 209) has also disadvantaged 
Black-owned businesses in the state seeking public 
contracts with the State of California and local gov- 
ernments. Passed in November 1996, Proposition 209 
caused state and local governments to end race-con- 
scious contracting programs, 
resulting in a loss of $1 billion to $1.1 
billion every year for minority and 


i nts are twi likel Black st nt 
Generally, white students are twice as likely as Black students idimancedeaed wesinesexe abe 


biggest contract loss for minority 
and women-owned businesses was 
with the State of California where 


to receive financial help from their family for higher education. 
Only 16 percent of very low-income Black Californian students 
receive a CalGrant award. 


California’s version of food stamps, CalFresh, generally 
maintains the same work requirements that dispro- 
portionately cut African American adults off from food 
assistance at the federal level.*® In 2016, California en- 
rolled only 72 percent of eligible residents in CalFresh, 
the fifth lowest rate in the nation.**° It is also one of 
10 states that manage food assistance programs at the 
county level, which tends to be more expensive and vari- 
able than administering the program at the state level.*” 
African American Californians make up 6.5 percent of 
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$823 million has been lost each 

year since Prop 209.*** Before Prop 

209 passed, in fiscal year 1994-1995, 
$519 million was contracted to minority and wom- 
en-owned businesses or about $823 million in October 
2014 dollars. When California ended its program for 
minority and women-owned businesses, only a few 
got back their contracts with the state and some never 
recovered.**° There was only an insignificant increase 
in Small Business Enterprise procurement with the 
state after Prop 209, which is the main way that state 
contracts would be available for many of these business- 
es.**° The City and County of San Francisco lost about 
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$200 million per year in minority and women-owned 
business contracts. **' Some of this loss emerged imme- 
diately after Prop 209. More losses followed the 2004 
Coral Construction case, which ultimately ended San 
Francisco’s race-conscious procurement program. Prop 
209 also resulted in the loss of about $30 million per 


year in minority and women-owned business contracts 
with the City of Oakland. It also resulted in an estimat- 
ed $20 million loss per year in such contracts with the 
City of San Jose after the 2000 Hi-Voltage Wire Works 
case, which ultimately ended San Jose’s race-conscious 
contracting program.*” 


IV. Drivers of the Wealth Gap Today 


Unequal Homeownership 

Homes are one of the most important wealth assets that 
households can possess.*** People who own homes can 
use them to borrow money to pay for expenses or pay 
off high-interest debt in times of crisis.*** Homeowners 
are able to generate wealth through home equity, so 


a crisis. The racial homeownership gap was 19 percent 
in 1940, and grew to 28 percent in 2009. As of the sec- 
ond quarter of 2020, out of $30.8 trillion in real estate 
assets in the U.S., Black households held five percent 
and white households held 78 percent.*°? In 2019, 42.8 
percent of African Americans owned homes versus 73.3 
percent of white Americans, and are 
more likely to face affordability is- 
sues in securing capital to purchase 


Nationally, In 2019, 42.8 percent of African Americans owned and sustain housing at 30 percent 


of their gross income, including 
utilities.°°* In the same year, re- 


homes versus 73.3 percent of white Americans. Only 33 percent 
of Black Californians owned homes. 


long as their home increases or appreciates in value. 
Homeownership is also believed to be more beneficial 
than renting because owners build equity, and obtain 
additional tax benefits.*** Homeowners may also face 
less housing instability than renters—partially because 
they tend to be more well-off in general—especial- 
ly during a crisis, and may therefore be less likely to 
lose their housing.**® Housing affordability problems— 
where an occupant must pay more than 30 percent 
of gross income for housing costs, including utili- 
ties*“’“—are more than twice as common among renters 
than homeowners.*“* 


As discussed in Chapter 5, Housing Segregation, and 
above, government discrimination made it difficult 
for African Americans to buy real estate, gain wealth 
through real estate, and transfer that wealth to succes- 
sive generations.**° Widespread homeownership in the 
United States was created through government action, 
starting with New Deal legislation.**° The New Deal cre- 
ated relatively safe long-term mortgage markets and 
reduced down payment requirements for homeowner- 
ship. This transformed the housing landscape, allowing 
many working-class households to move from the rental 
lifestyle to owning a home. *” Yet, as described above and 
in Chapter 5, Housing Segregation, the path to home- 
ownership has been riddled with entrenched racism.*°” 


Today, African Americans are in a worse position than 
white Americans to have homes as assets to aid them in 
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searchers for the National Bureau of 

Economic Research also found that 

African American mortgage bor- 
rowers were charged higher interest rates than white 
borrowers were and were denied mortgages that would 
have been approved for white applicants.*°° 


African Americans who own homes have a greater re- 
liance on the house as a source of wealth than white 
households.**° In 2014, home equity accounted for 92 
percent of African Americans’ net worth*“There is a gap 
between the appreciation of a home owned by a white 
family and the appreciation of a similar home owned by 
an African American family.*°** When African Americans 
do own homes, they tend to be appraised for less than 
comparable white homes, limiting the amount of money 
that can be taken out of their home equity. Race affects 
the rate of return on home asset.*°° African American 


2019 U.S. HOME VALUES 
MEDIAN EQUITY BY RACE 


White 
$130,000 


African American 


$66,800 
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homeowners had a median home equity of $66,800 in 
2019.%°° White homeowners had a median home equity 
of $130,000 in the same year.** 


Residential segregation contributes to the undervalu- 
ing of houses in African American neighborhoods. 
African American homeowners tend to own homes 
appraised for less in neighborhoods deemed less valu- 
able,*°? which decreases their available equity relative 
to white homeowners.*™* Even controlling for factors 
like neighborhood or home quality, a study has found 
systemic undervaluation of homes in African American 
neighborhoods attributable to anti-Black bias.*°° Major 
companies offering real estate insurance have been ac- 
cused of targeting inner city neighborhoods where Black 
families live by denying claims as fraudulent.** All of 
this limits African Americans’ access to the benefits of 
home equity in a crisis.*° 


African Americans also experience significant housing 
cost burdens.*** Without sufficient wealth in the first 
place, African American households have limited means 
to invest in homeownership. *? 


In 2019, 43 percent of African American households 
spent more than 30 percent of their income on hous- 
ing—compared with 25 percent of white households.*” 
Discrimination in mortgage lending may also make it 
more difficult for Black homeowners to access their 
home equity through cash-out refinancing,*” a means 
of accessing home equity that has been increasingly pop- 
ular during the pandemic.*” Between April 2020 and 
January 2021, less than a quarter of African American 
homeowners who could have saved $200 a month by 
refinancing did so, compared to 40 percent of similarly 
situated white homeowners.*” 


But closing the homeownership gap alone will not close 
the racial wealth gap; the homeownership gap alone 
does not explain the racial wealth gap. ** Among African 
American and white American households who do not 
own a home, white households still have 31 times more 
wealth than African American households.*” 


Fewer Assets 

African American households hold less assets than white 
households overall, but African American households 
hold a higher proportion of assets in their cars and 
homes, and less in net liquid and net business assets. *” 
African American households are also generally less likely 
to hold financial assets.*” African Americans have sub- 
stantially fewer assets than white people at every income 
level, including bank deposits, stocks, bonds, and loans.*% 
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African Americans tend to have fewer investments. Some 
studies argue that African American investment pat- 
terns generally show risk aversion and lack of education 
on stocks and investments.*” They argue that wealthier 
African Americans tend to save more and invest less**° 
compared to wealthier white Americans, and that white 
Americans are more likely than African Americans to 
invest in high-risk, high-reward assets.**! For example, 
in 2004, African American families were less likely than 
white families to have investment accounts and retire- 
ment accounts. Only 44 percent of African Americans 
have retirement savings accounts, with a typical balance 
of around $20,000, compared to 65 percent of white 
Americans, who have an average balance of $50,000, ac- 
cording to the Federal Reserve.** And only 34 percent of 
African Americans own any stocks or mutual funds, com- 
pared to more than half of white people.*** Some studies 
claim that this can be attributed to familial influence— 
Black families are less likely to have investment accounts 
if their parents didn’t have any.*** Other studies argue that 
African Americans are not significantly more risk averse 
or less financially literate than white people with similar 
levels of income and wealth. Further, African Americans 
engage in entrepreneurship, which presents inherent 
risk, at higher rates than white Americans with similar 
levels of income and wealth. Low wealth, lack of financial 
inclusion, and financial constraints on choice often forces 
Black borrowers to use predatory and abusive alternative 
financial services rather than financial illiteracy.**° 


2019 LIQUID ASSETS 


AMOUNT BY RACE 
a 
e 
oF 
White African American 


$8,100 $1,500 


African Americans have less liquid assets. Liquid assets 
accessible as cash in times of crisis include cash savings, 
checking accounts, savings accounts, money market 
funds, certificates of deposit, and government bonds.**® 
Access to liquid assets is important in a crisis, as it en- 
ables people to continue to pay bills in the event of a 
sudden loss of income, or pay for emergency expenses 
such as medical costs. Lack of access to liquid assets can 


Chapter 13 —{5—The Wealth Gap 


heighten the impact of crises by making it harder to af- 
ford basic necessities.**’ People may also turn to family 
for economic support in times of hardship.*** In addi- 
tion, access to government aid such as unemployment 
insurance, nutrition subsidies, and crisis-specific pro- 
grams, such as stimulus checks and small business loans, 
help people and their businesses stay afloat.**° These 
resources are vital for surviving economic crises. For 
example, liquid assets such as cash savings help people 
pay bills in the event of a job loss or weather emergency 
expenses like a medical emergency.*” Similarly, people 
who have homes, stocks, or retirement funds may lever- 
age their home value for a loan,*"' liquidate stocks, or 
borrow from or against their retirement accounts to pay 
for expenses during difficult economic times.*” 


African American households tend to disproportion- 
ately lack access to many of these resources, often due 
to the persistence of historical 
disparities and racism that con- 
tinues today.*’*? In 2019, while 
96.8 percent of African American 
familieshadsome kind ofliquidasset— 
such as a checking account, savings 
account, or pre-paid card—typi- 
cal African American families with 
liquid assets had $1,500 in liquid sav- 
ings, compared to $8,100 for white 
families with liquid assets.*** Racism 
in the banking system today still 
create barriers to liquid assets for 
African American customers. African 
American customers are sometimes profiled, viewed 
with suspicion just for entering a bank,*%° and ques- 
tioned*”’ over the most basic transactions.*% 


African Americans have less non-liquid assets. In gen- 
eral, non-liquid assets such as homes, stocks, and 
retirement funds can support financial security by 
increasing resources necessary to weather a crisis or 
invest in wealth-generating assets for the future.*” As 
discussed above, African Americans experience myriad 
barriers to homeownership and the mortgage market. 
Stocks and mutual funds, which can be sold, and re- 
tirement funds, which can be liquidated or borrowed 
against, also provide potential sources of aid in a cri- 
sis.4°° African Americans are also less likely to own stocks 
than white Americans, and African Americans who 
own stocks have less equity than white Americans do.*” 
While 61 percent of white households own any form of 
stocks, only 33.5 percent of African American house- 
holds do.*” Among families who own stocks, the typical 
white family has access to $50,600 they could tap in an 
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emergency, compared to $14,400 for the typical African 
American family.*” 


While African Americans are more likely to have access 
to retirement accounts than homes or other types of 
stocks, they are still less likely than white Americans to 
have them.** Around 55 percent of African American 
working-age families have access to an employer-spon- 
sored retirement plan, and 45 percent participate.* 
Seventy percent of white working-age families have ac- 
cess to an employer-sponsored retirement plan, and 
60 percent of them participate.*°° Among working-age 
white families with balances in such accounts, the typ- 
ical white family has approximately $50,000 saved, 
whereas the comparable African American family has 
approximately $20,000 saved.*” During the pandem- 
ic, a survey found that African American households 
with retirement accounts were much more likely to 


African American business owners typically start their businesses 
with half the capital of white business owners despite the fact 
that they demonstrate a greater need for start-up financing. 
The median loan amount for African American business owners 
who are approved for credit is less than half of the loan amounts 
extended to their white counterparts. 


report that they planned on withdrawing from or bor- 
rowing against them (48 percent and 45 percent) than 
white households (29 percent and 29 percent) due to 
relative lack of other assets.*°* However, withdrawing 
money from retirement accounts can incur tax and 
other penalties. *°° 


Lower Business Ownership 

Business ownership allows African Americans to partic- 
ipate in local, regional, and global markets from which 
they have historically been excluded due to systemic rac- 
ism and discrimination.*'° Equity in a business is among 
one of the types of assets that are more unequally distrib- 
uted by race.“ Lower wealth for African Americans leads 
to lower business ownership and self-employment.*” 
Studies have demonstrated the substantial wealth ad- 
vantages to self-employment and have shown that those 
who become self-employed show much stronger gains 
in wealth compared to individuals who never become 
self-employed.*” 
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UNITED STATES 
2004 BUSINESS OWNERSHIP BY RACE 


on 


[ 3.5% African American 


This is especially true for Black business owners given 
that the median net worth for Black business owners 
is 12 times higher than Black non-business owners.** 
Further, Black business ownership is a viable path to cre- 
ating wealth not only for Black business owners, but also 
for Black communities at large.*'® Most small businesses 
tend to hire from the community, which tends to create 
job opportunities for community residents.* Therefore, 
the success of Black-owned businesses is a critical path 
for economic empowerment in Black communities.*” 


The Center for Financial Household Stability and the 
Federal Reserve Board of St. Louis have documented 
that, compared to white individuals, African Americans 
own fewer of their assets in the form of business assets.*® 
In terms of market share, Black-owned businesses are 
significantly underrepresented in comparison to white 
and other minority-owned businesses.“ In 2017, only 3.5 
percent of all United States businesses were Black-owned 
compared to 81 percent white-owned.’”° Although Black 
business ownership has been steadily increasing in the 
United States, growth has been tremendously slow.*”! 
Several factors contribute to the racial disparity in 
American business ownership such as systemic barriers 
to securing start-up capital and the relatively small size 
of Black businesses.*”” 


African Americans face many sys- ~ 
temic barriers when seeking the 
social and financial capital neces- 
sary to start their own businesses 
that make it increasingly difficult 
for African American entrepre- 
neurs to secure the financial capital 
necessary to launch or grow their 
own businesses.*? As a result, 
African American business own- 
ers typically start their businesses 
with half the capital of white busi- 
ness Owners despite the fact that 
they demonstrate a greater need for 
start-up financing.*** According to 
Pepperdine’s Private Capital Access 
Index report, approximately 80 per- 
cent of African American businesses 
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sought financing for planned business growth or expan- 
sions compared to only 55 percent of all respondents.*” 
Although African American businesses demonstrate a 
greater desire and need to secure financing, due to dis- 
criminatory lending practices, African American business 
owners receive lower loan amounts, and with less fre- 
quency than white business owners.*”° For example, the 
median loan amount for African American business own- 
ers who are approved for credit is less than half of the loan 
amounts extended to their white counterparts.*”” 


Another barrier to the growth and development of African 
American businesses is the fact that, on average, the busi- 
nesses owned by African Americans are smaller than those 
owned by white Americans.** A key factor for measuring 
the size of a business is whether the business has employ- 
ees and statistics show that Black-owned businesses are 
much less likely to have employees than white-owned 
businesses.*”? In 2012, for example, 23.9 percent of busi- 
nesses owned by white men had employees whereas only 
six percent of businesses owned by African American 
men had employees.**° Although the size of a business 
has a significant influence on the profitability of a busi- 
ness, even Black-owned businesses with employees tend 
to be much less profitable than white-owned businesses 
with employees.**! In 2014, 63.4 percent of white-owned 
businesses with employees indicated that they were prof- 
itable compared to the reported profitability of only 45.6 
percent of Black-owned businesses with employees.*” In 
addition, the top 100 Black-owned businesses combined 
earned less than $30 billion in 2014. Walmart earned $482 
billion, or sixteen times that.**? 


The challenges faced by African American business own- 
ers were further exacerbated by the economic hardships 


COURTESY OF ARCHIVE PHOTOS VIA GETTY IMAGES 


First Black Owned Aamco Transmission Franchise (c. 1970) 
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caused by the COVID-19 pandemic.‘ The Federal Reserve 
Bank of New York reports that about 58 percent of Black- 
owned businesses were at risk of financial distress before 
the pandemic, compared to approximately 27 percent of 
white-owned businesses.** The financial instability expe- 
rienced by Black-owned businesses made these businesses 
particularly vulnerable at the onset of the pandemic.**® 
According to a report by the House Committee on Small 
Business, Black business ownership declined approximate- 
ly 40 percent, more than any other racial group, during the 
first few months of the pandemic.*” Black business own- 
ers such as Richard Anderson, the owner of Kinfolk Brass 


for white Californians.*” African American Californians 
less likely to have access to the credit and housing sta- 
bility that owning a home can provide in a crisis.** 
Homeownership for African American Californians lags 
behind the nationwide African American homeown- 
ership rate—33.3 percent versus 44 percent nationally 
in 2019.*## 


63 percent of white Californians own their homes, while 
only 33 percent of African American Californians do.**° 
Homeownership rates for African American households 
have fallen every decade for the last 30 years, both un- 
conditionally and after controlling 
for income and demographics.**® 
African American Californians face 


During the housing crisis of the 2000s, California had the country’s hisher prided loans, snore pred: 


atory lending, and more risk.**’ 
During the housing crisis of the 
2000s, California had the country’s 


highest foreclosure rates, with Los Angeles leading the state. 
African American household foreclosure rates were 1.9 times that 
of white Americans, due to discriminatory banking practices. 


Band and Music Group, experienced significant economic 
distress as a result of the pandemic.** Before the pandem- 
ic, Kinfolk Brass Band was one of the most popular bands 
in New Orleans and frequently performed at weddings 
and music festivals around the world.**? However, lock- 
down measures enacted to reduce the spread of COVID-19 
forced all large events and gatherings to cease.**° Without 
any events to perform at, Kinfolk Brass Band and its band 
members, including owner Richard Anderson, suffered a 
significant loss of income in 2020." 


California 

African American Californians are much more like- 
ly to be renters and much more likely to be housing 
cost-burdened. For instance, 58.4 percent of African 
American Californians are renters versus 34.1 percent 


V. Effects of Wealth Gap 


The harmful effects of the wealth gap, which cascade 
across generations, have resulted in racial differences in 
the capacity of African Americans to transmit resources 
across generations and lower financial resilience during 
crisis, and discriminatory tax structures. 


Fewer Intergenerational Wealth Transfers 

Lower assets of African Americans means that intergen- 
erational wealth transfers are less likely and tend to be 
smaller. Inheritance, intergenerational wealth transfers, 
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highest foreclosure rates, with Los 
Angeles leading the state.*** African 
American household foreclosure 
rates were 1.9 times that of white Americans, likely due 
to increased targeting of minority communities for 
predatory lending as discussed above.**° 


African American Californians have less non-liquid 
assets. African Americans in Los Angeles own fewer 
stocks, mutual funds, investment trusts, individual re- 
tirement account and/or private annuity than white 
Angelinos.*°° Eighteen percent of U.S.-born Black 
households in Los Angeles do not have a car, the low- 
est of all reported ethnicities.*®! While Californians, in 
general, face long commute times, African American 
Californians in Los Angeles, on average, have a 7.5 per- 
cent longer commute. *” 


In Los Angeles, 11.7 percent of white households own a busi- 
ness versus 3.1 percent of African American households.*°? 


or parental wealth are primary sources of the capacity 
for sustained wealth building.*** Wealth, more than in- 
come, can be used to invest in appreciating assets for 
children, such as a college education, an unpaid intern- 
ship in a high rent city, a new business, a property ina 
better residential neighborhood, or a job in the family 
firm.*°° Without wealth transfers, regardless of income, 
these assets are harder to attain.*°® 


The fewer resources the older generation has to transfer 
to the next, the lower the wealth position attained by the 


Chapter 13 —{5—The Wealth Gap 


younger generation.*” At least 26 percent of an adult’s 
wealth position is directly due to inheritance or gift mon- 
ey—a conservative estimate. The true effect could be as high 
as 50 percent.**® Greater familial assistance contributes to 
white families’ greater ability to buy 
better housing and get better deals 
on mortgages earlier in life, further 
compounding the homeownership 
and wealth gap and giving white 
families better security in crisis. An 
Urban Institute study estimates that 
the shortfall in large gifts and inher- 
itances accounts for 12 percent of the 
Black-white wealth gap.*° 


The impact of fewer intergenerational transfers is re- 
flected in the wealth gap between African American 
and white American millennials. While the typical white 
millennial family has about $88,000 in wealth, the typ- 
ical African American millennial family has only about 
$5,000 in wealth. White millennial families made huge 
strides between 2016 and 2019, and they now lag pre- 
vious generations of white families by only about five 
percent.**' Between 2007 and 2019, however, African 
American millennials fell further and further behind— 
not just compared with white millennials, but compared 
with previous generations of African Americans.*? 
While white millennials trail the wealth of previous 
generations of white Americans by only five percent, 
African American millennials trail previous genera- 
tions of African Americans by 52 percent.*® The typical 
African American millennial has $5,700 less in net worth 
than counterparts in previous generations. ** 


There are several reasons for these deep disparities be- 
tween African American and white millennials.*® First, 


parents have more resources, for example, to help them 
with down payments on their first house or to help them 
pay off their student loans. *”’ About 80 percent of African 
American millennials with at least a bachelor's degree 


Between 26-50 percent of an adult’s wealth position is directly 
due to inheritance or gift money. Larger family contributions 
earlier in life help white families buy better houses and get better 
mortgages, and create better financial security to combat a crisis. 


still have student loan debt, compared with about half 
of white millennials. White millennials are also more 
likely to own assets like stocks and homes, which have 
ballooned in value in recent years.*°** While about two- 
thirds of white millennials own homes, less than a third 
of African American millennials own homes.*®? 


Lower Financial Resilience during Crisis 
Support from family networks can provide a “private 
safety net” to aid with cash transfers, housing, or child- 
care in times of material hardship.*” Cash transfers can 
provide additional income, multigenerational housing 
can provide shelter, and family-provided childcare can 
permit a parent to work and earn income as well as avoid 
childcare expenses.*” For example, during the COVID-19 
pandemic, almost a quarter of renters borrowed money 
from friends or family.*” 


While African Americans receive assistance from fami- 
ly members at high rates, their overall tendency to lack 
resources may reduce the available quantity of such 
assistance, and may result in eco- 
nomic harm to the giver.*” African 
American families are more like- 


In 2019, 71.9 percent of white families expected that they could fy that white families to have 


high-poverty family networks and 
more likely to make repeated cash 
transfers, which hinders their ability 
to accumulate wealth.*“ 


get $3,000 from friends or family during a crisis, versus less than 
40.9 percent of African American families. Lack of access to 
liquid assets can also force people into financially risky options 
during a crisis, such as taking out predatory payday loans or 
For example, in 2019, 71.9 percent 
of white families expected that 


they could get $3,000 from friends 
or family during a crisis, versus 


high-interest credit card debt. 


white millennials are more likely to benefit from having 
wealthy parents. Greater familial assistance contributes 
to white families’ greater ability to buy better housing 
and get better deals on mortgages earlier in life, further 
compounding the homeownership and wealth gap and 
giving white families better security in crisis.“ Their 
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less than 40.9 percent of African American families.*” 
While new African American mothers are more likely to 
live in a relative’s home, host a family member, and give 
or receive money than white mothers, helping family 
members in poverty may have negative consequences 
for struggling families.*” 


Chapter 13 —{5—The Wealth Gap 


A pre-pandemic study found that while 31.7 percent of 
white households are liquid-asset poor (meaning that 
they could not use their savings to live for three months 
at the federal poverty rate), 62.7 percent of African 
American households are.*” And a 2020 study found that 
36 percent of white families had enough savings to cov- 
er six months of expenses, versus 14 percent of African 
American families.*” In one February 2021 survey of “dis- 
advantaged workers,” 42 percent of white households 
reported that they could not pay for a $400 emergen- 
cy expense without taking on additional debt, drawing 
down retirement accounts, or selling items, compared 
to 59 percent of African American households.‘ 


African Americans are more likely to suffer from econom- 
ic crises such as the COVID-19 pandemic. For example, 
a June 2020 survey found that while only 27 percent of 
white households had experienced financial hardship as 
a result of the pandemic, 40 percent of African American 
households had.**° In addition, lack of access to liquid as- 
sets can also force people into financially risky options 
during a crisis, such as taking out predatory payday loans 
or high-interest credit card debt.**! Lack of access to liquid 
assets can also make it harder to afford food and rent.*” 
June 2020 census data showed that, among households 
where a job was lost during the COVID-19 pandemic, 31 
percent of African American households lacked sufficient 
food in the prior week, compared to 12 percent of white 
households.*** The data also showed that, compared to 
white renters, African American renters were less likely 
to have paid their rent in the previ- 
ous month and more likely to predict 
that they would not be able to make 
their next rent payment.** In a May 
2020 survey, African American re- 
spondents were more than twice as 
likely as white respondents to re- 
port missing a credit card, utility, 
internet, rent, mortgage, or other 
“important payment” since the be- 
ginning of the pandemic.*® African 
American families with liquid assets also use them up 
more rapidly than white families during a crisis.**® 
African American families with emergency savings at the 
start of the pandemic were twice as likely as white house- 
holds to have needed to use them by May, and more than 
twice as likely to have already spent at least a quarter of 
their savings.**” 


Discriminatory Tax Structures 

More than 50 years after the passage of the Civil Rights 
Act, many wealth-building policies still continue to 
heavily favor households that do not need help building 
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wealth—mostly wealthy, predominantly white house- 
holds—while doing little or nothing for low-wealth 
African American households, among other households 
of color.*** The largest and most powerful of these pro- 
grams operate through the U.S. tax code.**? 


These federal tax programs overwhelmingly favor build- 
ing the wealth of the wealthy, and has contributed to the 
extreme rise in overall wealth inequality over the past 
several decades.**° Tax policies have drastically differ- 
ent impacts on African American and white families and 
many were created during a time when African American 
families paid into the system without having the same 
legal rights to live, work, marry, vote, or receive an edu- 
cation as their white peers. *! 


The modern income tax system traces its roots to the 
Revenue Act of 1913, which instituted a progressive in- 
come tax system where tax rates increase as income 
increases but did not envision African Americans as 
taxpayers at all.** Even as African Americans eventually 
paid into the tax system after amendments and several 
new laws, they were unable to reap its benefits.*°* Today, 
African Americans are paying more in taxes than their 
white peers because U.S. tax laws were designed with 
white Americans in mind.*** 


The federal government has spent more than $8 trillion 
in the past twenty years on tax programs to help families 
build long-term wealth through saving for retirement, 


Although the Internal Revenue Service does not collect race or 
ethnicity data, recent research indicates that the overwhelming 
amount of the federal tax benefits goes to white households at 
all income levels. 


buying a home, starting a business, or accessing higher 
education.*® This spending has resulted in the typical 
millionaire receiving about $145,000 in public tax ben- 
efits to grow their wealth, while working families get a 
total average of $174.4%° 


Although the Internal Revenue Service does not col- 
lect race or ethnicity data, recent research indicates 
that overwhelming amount of the spending the federal 
government does through the tax code goes to white 
households at all income levels.*”” Examining indi- 
viduals earning $103,466 or more reveals that white 
people accounted for 79 percent of those respective 
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filers, while African American people accounted for 
only six percent.*** These individuals also took great- 
er advantage of high-value tax benefits, which cost 
the government hundreds of billions of dollars each 
year. For example, in 2012, white people made up 83 
percent of the residents in the ZIP codes with the high- 
est percentage of tax returns reporting capital gains 
and mortgage interest deductions.‘? But, African 
Americans made up just three percent of residents 
in the ZIP codes reporting the highest rates of capital 
gains income and six percent of residents in ZIP codes 
reporting the highest rates of mortgage interest deduc- 
tions. These two tax programs together cost the federal 
government more than $100 billion during that year.°”° 


California 

In California, Los Angeles provides a stark version of 
nationwide racial disparities in liquid assets accessible 
during a crisis.°°' A 2014 study of the Los Angeles met- 
ro area found that the median value of liquid assets for 
U.S.-African American households was $200, compared 
to $110,000 for white households.°” 


While 91.6 percent of white households had some kind 
of liquid asset, only 62.3 percent of U.S.-born African 
American households did. Further, 90.1 percent of 
white households had a checking account, versus 68.1 
percent of U.S.-born African American households.°” 
In addition, 71.9 percent of white households had a sav- 
ings account, versus 55.5 percent of U.S.-born African 
American households.°*” While 40.7 percent of white 
households had stocks, mutual funds, or investment 
trusts, only 21.5 percent of U.S.-born African American 
households did.®® Finally, 63.6 percent of white 
households had an individual retirement account or 
private annuity, versus 37.9 percent of U.S.-born African 
American households.°” 


VI. Conclusion 


The legacy of slavery continues to reach into the lives 
of African Americans today. For hundreds of years, the 
American government at the federal, state, and local 
levels has systematically prevented African American 
communities from building, maintaining, and pass- 
ing on wealth due to the racial hierarchy established to 
maintain enslavement. 


Segregation, racial terror, harmful racist neglect, and 
other atrocities in nearly every sector of civil society 
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Percent of households in Los Angeles 
that hold some type of liquid asset (2014) 


91.6% 


Native-born 
Black Household 


White Household 


In California, many current state tax policies benefit 
Californians with higher incomes and wealth—predom- 
inantly white and Asian Californians—and give little to 
no benefits to other Californians, including African 
American Californians.®” For example, many tax ben- 
efits are only available to those who opt to itemize their 
tax deductions, and people who itemize tend to have 
higher incomes. California’s four largest personal in- 
come tax deductions provide most benefits to families 
with incomes over $100,000, while providing nearly 
no benefits to those with incomes below $20,000.°% 
African American Californians are more likely to have 
low incomes, so they are less likely to benefit from these 
tax breaks.°°° 


California’s several tax benefits for homeowners, in- 
cluding the deductions for mortgage interest and 
property taxes, are also unlikely to benefit African 
American Californians who have been blocked from 
homeownership through racist policies and practices, 
often lack funds for a down payment, and have lower 
value homes due to residential segregation and racist 
appraisal practices.*”° 


have inflicted harms, which cascade over a lifetime 
and compound over generations. As a result, African 
Americans today experience a large and persistent 
wealth gap when compared to white Americans. 
Addressing this persistent racial wealth gap means un- 
doing long-standing institutional arrangements that 
have kept African American households from building 
and growing wealth at the same rate as white house- 
holds to the present day. 
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PART Il 


INTERNATIONAL PRINCIPLES OF REPARATION 
AND EXAMPLES OF REPARATIVE EFFORTS 


CHAPTER 14 = International Reparations Framework 


I. Introduction 


AB 3121 required the recommendations from the 
Reparations Task Force to “comport with international 
standards of remedy for wrongs and injuries caused by 
the state, that include full reparations and special mea- 
sures, as understood by various relevant international 
protocols, laws, and findings.”’ Therefore, this chapter 
lays out the international legal framework for repara- 
tions created in December 2005 by the United Nations 
General Assembly (UNGA) in Adopted Resolution 
60/147.2 Going forward, the UNGA framework shall be 
referred to as the “UN Principles on Reparation.” 


In the UN Principles on Reparation, the UNGA held that 
any full and effective reparations scheme must include 
the following five forms of reparations:* 


1. Restitution; 

2. Compensation; 

3. Rehabilitation; 

4. Satisfaction; and 

5. Guarantees of non-repetition. 


While the UN Principles on Reparation are primarily 
based on the notion of state responsibility, the nego- 
tiators also reached a consensus that “non-State actors 
are to be held responsible for their policies and prac- 
tices, allowing victims to seek redress and reparation 
on the basis of legal liability and human solidarity, and 
not [just] on the basis of State responsibility.”"* This can 
be found in Principle 3(c), which provides for equal 
and effective access to justice, “irrespective of who may 
ultimately be the bearer of responsibility for the viola- 
tion.”® Additionally, Principle 15 states, “in cases where 
a person, a legal person, or other entity is found liable 
for reparation to a victim, such party should provide 
reparation to the victim or compensate the State if the 
State has already provided reparation for the victim.”® 
This means that the funding, among other remedies, 
for reparations may come not only from the State of 
California, but also from non-state actors who helped 
perpetuate the hardships against enslaved persons and 
their descendants. 
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II. International Legal Framework for Reparations 


Overview 

This section sets forth the legal framework for rep- 
arations under international law, specifically the 
UN Principles on Reparation, “Basic Principles and 
Guidelines on the Right to a Remedy and Reparation 
for Victims of Gross Violations of International Human 
Rights Law and Serious Violations of International 
Humanitarian Law.”” 


Who Qualifies for Reparations Under the 
UN Principles on Reparation? 


According to the international legal framework laid out 
by the UN Principles on Reparation, victims of gross vi- 
olations of international human rights law and serious 
violations of international humanitarian law should be 
provided with full and effective reparations.* 


The UN Principles on Reparation define victims as “per- 
sons who individually or collectively suffered harm, 
including physical or mental injury, emotional suffer- 
ing, economic loss or substantial impairment of their 


directly or indirectly.” 


fundamental rights, through acts or omissions that con- 
stitute gross violations of international human rights 
law, or serious violations of international humanitari- 
an law.”? Furthermore, “the term ‘victim’ also includes 
the immediate family or dependents of the direct victim 
and persons who have suffered harm in intervening to 
assist victims in distress or to prevent victimization.”"° 
Additionally, “a person shall be considered a victim re- 
gardless of whether the perpetrator of the violation is 
identified, apprehended, prosecuted, or convicted and 
regardless of the familial relationship between the per- 
petrator and the victim.”" 


In its 2018 practitioners’ guide on “The Right to a Remedy 
and Reparation for Gross Human Rights Violations,” the 
International Commission of Jurists (ICJ) highlighted 
that the word “victim” has many different meanings 
across international human rights systems.” However, 
the IC] specified that for purposes of the UN Principles 
on Reparation, the definition of “victim” was meant to 
be broad.'* According to the ICJ, a “victim is not only the 


According to the ICJ, a “victim is not only the person who was 
the direct target of the violation, but any person affected by it 
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person who was the direct target of the violation, but 
any person affected by it directly or indirectly.”" The ICJ 
cited how certain authorities “disfavor the distinction 
between direct and indirect victims,” so “reparations 
[programs] should use a wide and comprehensive defi- 
nition of ‘victim’ and should not distinguish between 
direct and indirect victims.” A comprehensive defini- 
tion of the word “victim” should include family members 
who have endured “unique forms of suffering as a direct 
result” of what happened to their loved ones."® 


What Constitutes Gross Violations of 
International Human Rights Law and Serious 
Violations of International Humanitarian 
Law Under the UN Principles on Reparation? 


While the UN Principles on Reparation did not formally 
define either “gross violations of international human 
rights law” or “serious violations of international hu- 
manitarian law,” the ICJ elucidated the definitions of 
these terms.” Specifically, the ICJ defined “gross viola- 
tions” and “serious violations” collectively as the “types 
of violations that affect in qualita- 
tive and quantitative terms the most 
basic rights of human beings, nota- 
bly the right to life and the right to 
physical and moral integrity of the 
human person.”'® The ICJ’s exam- 
ples of gross and serious violations 
include “genocide, slavery and slave 
trade, murder, enforced disappear- 
ances, torture or other cruel, inhuman or degrading 
treatment or punishment, prolonged arbitrary deten- 
tion, deportation or forcible transfer of population, and 
systematic racial discrimination.” The ICJ also held that 
“harm should be presumed in cases of gross human 
rights violations.”*° 


What Are Victims’ Rights to Remedies Under the 
UN Principles on Reparation? 


Victims of gross violations of international human 
rights law and serious violations of international hu- 
manitarian law are entitled to certain remedies under 
international law: 


a. Equal and effective access to justice; 


b. Adequate, effective and prompt reparation for 
harm suffered; 
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c. Access to relevant information concerning 
violations and reparation mechanisms.”! 


According to the UN Human Rights Committee, the right 
to an effective remedy necessarily entails the right to 
reparation” An effective remedy refers to procedur- 
al remedies whereas the right to reparation refers to 
restitution, compensation, rehabilitation, satisfaction, 
and guarantees of non-repetition. In short, victims are 
entitled to have effective procedural remedies avail- 
able to them, which will in turn help them receive 
the reparations to which they are entitled. To provide 
effective access to justice, a state must “establish func- 
tioning courts of law or other tribunals presided over 
by independent, impartial and competent individuals 
exercising judicial functions” and have “competent au- 
thorities to enforce the law and any such remedies that 
are granted by the courts and tribunals.” * 


What Must Full and Effective Reparations 
Include Under the UN Principles on Reparation? 


According to the international legal framework laid 
out by the UN Principles on Reparation, full and ef- 
fective reparations must include: (1) Restitution; (2) 
Compensation; (3) Rehabilitation; (4) Satisfaction; and 
(5) Guarantees of non-repetition.” 


Restitution 

“Restitution should, whenever possible, restore the 
victim to the original situation before the gross vio- 
lations of international human rights law or serious 
violations of international humanitarian law occurred. 
Restitution includes, as appropriate: restoration of lib- 
erty, enjoyment of human rights, identity, family life and 
citizenship, return to one’s place of 

residence, restoration of employ- 

ment and return of property.” *° 


restitution is not possible, as will often be the case, the 
state must “take measures to achieve a status as approx- 
imate as possible.”*® 


Compensation 

“Compensation should be provided for any economical- 
ly assessable damage, as appropriate and proportional to 
the gravity of the violation and the circumstances of each 
case, resulting from gross violations of international hu- 
man rights law and serious violations of international 
humanitarian law, such as: 


a. Physical or mental harm; 


Lost opportunities, including employment, edu- 
cation and social benefits; 


c. Material damages and loss of earnings, including 
loss of earning potential; 


Moral damage; 


e. Costs required for legal or expert assistance, med- 
icine and medical services, and psychological and 
social services.” *° 


According to the ICJ’s interpretation of the UN Principles 
on Reparation, compensation is “the specific form of 
reparation seeking to provide economic or monetary 
awards for certain losses, be they of material or imma- 
terial, of pecuniary or non-pecuniary nature.”® The ICJ 
highlighted compensation previously awarded by claims 
commissions for cases with claims of “material and im- 
material damage” and especially for cases with claims of 
“wrongful death or deprivation of liberty.”* The United 
Nations recognized a right to compensation “even where 


According to the ICJ’s interpretation 
of the UN Principles on Reparation, 
where a state can return a victim 
to the status quo, the state has “an 
obligation to ensure measures for 


To provide effective access to justice, a state must “establish 
functioning courts of law or other tribunals presided over by 
independent, impartial and competent individuals exercising 
judicial functions” and have “competent authorities to enforce 
the law and any such remedies that are granted by the courts 


its restoration.”*® However, even 
though restitution is considered 
the primary form of reparation, the 
ICJ acknowledges that “in practice 
[restitution] is the least frequent, because it is mostly 
impossible to completely return [a victim] to the sit- 
uation [they were in] before the violation, especially 
because of the moral damage caused to victims and 
their relatives.””’ So, the ICJ holds that where complete 
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and tribunals.” 


it is not explicitly mentioned” in a particular treaty, and 
the Human Rights Committee “recommends, as a matter 
of practice, that [s]tates should award compensation” 
for state-sanctioned harms, based on the International 
Covenant on Civil and Political Rights.*° 
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It is important to note that international jurisprudence 
divides compensation into two categories: “material 
damages” and “moral damages.”** Material damages 


and ensure that the victim participates in the choice 
of service providers.”** Furthermore, “the obligation 
to provide the means for as full rehabilitation as possi- 


include, among other things, loss 
of actual or future earnings, loss 
of movable and immovable prop- 
erty, and legal costs.*° Per the UN 
Principles on Reparation, any 
reparation proposals involving 
compensation for material damag- 
es must cover “lost opportunities, 


Rehabilitation “should include a wide range of inter-disciplinary 
services, such as medical and psychological care, as well as 
legal [rectification of criminal records or invalidation of unlawful 
convictions] and social services, community and family-oriented 


including employment, education 
and social benefits.”*° Additionally, 
according to the European Court 
of Human Rights, in order for a 
victim to receive compensation, “there [generally] 
must be a clear and causal connection between the 
damage claimed by the applicant and the violation.”*’ 
However, “as far as existence of material damage can be 
demonstrated, the award does not depend on wheth- 
er the victim can give detailed evidence of the precise 
amounts, as it is frequently impossible to prove such 
exact figures.”** Therefore, in the likely event that a vic- 
tim lacks detailed information, “compensation [ought 
to be] granted on the basis of equity” as long as there is 
a “causal link between the violation and the damage.”*’ 


Per the UN Principles on Reparation, any reparation 
proposals involving compensation for moral damag- 
es must “encompass financial reparation for physical 
or mental suffering.”*° Since “this [type of] damage is 
not economically quantifiable, the assessment must 
be made in equity.”“' Furthermore, “since it is difficult 
to provide evidence for certain moral or psycholog- 
ical effects of violations, mental harm should always 
be presumed as a consequence of gross violations of 
human rights.”” Finally, “for persons other than close 
relatives, harm may have to be shown so as to limit the 
number of persons who may claim compensation” but 
“the conditions for claiming compensation should not 
be impossible to meet.” ** 


Rehabilitation 
“Rehabilitation should include medical and psycholog- 
ical care as well as legal and social services.” ** 


According to the IC]’s interpretation of the UN Principles 
on Reparation, “victims are entitled to rehabilitation of 
their dignity, their social situation and their legal situ- 
ation, and their vocational situation.”** Relying on the 
Convention Against Torture’s assessment of rehabil- 
itation, the ICJ also provided “rehabilitation must be 
specific to the victim, based on an independent, holistic 
and professional evaluation of the individual’s needs, 


515 


assistance and services; vocational training and education.” 


ble may not be postponed and does not depend on the 
available resources of the [s]tate.”*’ Finally, rehabilita- 
tion “should include a wide range of inter-disciplinary 
services, such as medical and psychological care, as well 
as legal [rectification of criminal records or invalidation 
of unlawful convictions] and social services, community 
and family-oriented assistance and services; vocational 
training and education.”** 


Satisfaction 
“Satisfaction should include, where applicable, any or 
all of the following: 


a. Effective measures aimed at the cessation of con- 
tinuing violations; 


b. Verification of the facts and full and public 
disclo-sure of the truth to the extent that such 
disclosure does not cause further harm or 
threaten the safety and interests of the victim, 
the victim’s relatives, witnesses, or persons who 
have intervened to assist the victim or prevent 
the occurrence of further violations; 


c. The search for the whereabouts of the disap- 
peared, for the identities of the children 
abducted, and for the bodies of those killed, and 
assistance in the recovery, identification and 
reburial of the bodies in accordance with the 
expressed or presumed wish of the victims, or 
the cultural practices of the families and 
communities; 


d. An official declaration or a judicial decision re- 
storing the dignity, the reputation and the rights 
of the victim and of persons closely connected 
with the victim; 


e. Public apology, including acknowledgment of 
the facts and acceptance of responsibility; 


Chapter 14 —<€5—International Reparations Framework 


f. Judicial and administrative sanctions against per- 
sons liable for the violations; 


g. Commemorations and tributes to the victims; 


h. Inclusion of an accurate account of the violations 
that occurred in international human rights law 
and international humanitarian law training and 
in educational material at all levels.” *° 


According to the IC]’s interpretation of the UN Principles 
on Reparation, satisfaction is a “non-financial form of 
reparation for moral damage or damage to the dignity 
or reputation” and can come in the form of a condem- 
natory judgment, the acknowledgment of truth, or 
the acknowledgment of responsibility and fault.®° 
Satisfaction includes “the punishment of the authors 
of the violation.”® Furthermore, “the UN Updated 
Principles on Impunity recommend that the final re- 
port of truth commissions be made public in full.”® This 
is supported by the UN Human Rights Commission’s 
resolution on impunity which recognizes that “for the 
victims of human rights violations, public knowledge 
of their suffering and the truth about the perpetrators, 
including the accomplices, of these violations are essen- 
tial steps towards rehabilitation and reconciliation.” 


Another important factor when it comes to satisfaction 
is a public apology as well as a public commemora- 
tion.®* The public apology is to help “in restoring the 
[honor], reputation or dignity of a [victim].”°° The pub- 
lic commemoration “is particularly important in cases 
of violations of the rights of groups or a high number 
of persons, sometimes not individually identified, or 
in cases of violations that occurred a long time in the 
past.”°* A public commemoration “in these cases has a 


President Ronald Reagan signs the Reparations Bill for Japanese-Americans. (1988) 


symbolic value and constitutes a measure of reparation 
for current but also future generations.”” 


Guarantees of non-repetition 

“Guarantees of non-repetition should include, where 
applicable, any or all of the following measures, which 
will also contribute to prevention: 


a. Ensuring effective civilian control of military and 
security forces; 


b. Ensuring that all civilian and military proceedings 
abide by international standards of due process, 
fairness and impartiality; 


c. Strengthening the independence of the judiciary; 


d. Protecting persons in the legal, medical and 
health-care professions, the media and other re- 
lated professions, and human rights defenders; 


e. Providing, on a priority and continued basis, hu- 
man rights and international humanitarian law 
education to all sectors of society and training for 
law enforcement officials as well as military and 
security forces; 


f. Promoting the observance of codes of conduct 
and ethical norms, in particular internation- 
al standards, by public servants, including law 
enforcement, correctional, media, medical, psy- 
chological, social service and military personnel, 
as well as by economic enterprises; 


g. Promoting mechanisms for preventing and mon- 
itoring social conflicts and their resolution; 


COURTESY OF NATIONAL ARCHIVES 


h. Reviewing and reforming laws 
contributing to or allowing gross 
violations of international human 
rights law and serious violations of 
international humanitarian law.” 


According to the IC]’s interpretation 
of the UN Principles on Reparation, 
the guarantee of non-repetition 
derives from general international 
law.°? A guarantee of non-repeti- 
tion is an aspect of “restoration and 
repair of the legal relationship af- 
fected by the breach.”®° According to 
the International Law Commission, 
“lalssurances and guarantees are 
concerned with the restoration 
of confidence in a continuing 
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relationship.”®™ Guarantees of non-repetition overlap 
with international human rights law because “States 
have a duty to prevent human rights violations.”® A 
guarantee of non-repetition is “required expressly” as 
part of the “legal consequences of [a state’s] decisions 
or judgments.”*® This express requirement is sup- 
ported by the UN Commission on Human Rights, the 
Human Rights Committee, the Inter-American Court 
and Commission on Human Rights, the Committee of 
Ministers and Parliamentary Assembly of the Council 
of Europe, and the African Commission on Human and 
Peoples’ Rights.** Another measure that falls under the 
guarantee of non-repetition is “the necessity to remove 
officials implicated in gross human rights violations 
from office.”® Finally, a guarantee of non-repetition can 
and often must involve “structural changes” that must be 
“achieved through legislative measures” to ensure that 
the violations cannot ever happen again.® 


International and National 

Genocide Framework 

The term “genocide” was first coined by Raphael Lemkin, 
a Polish-Jewish jurist who advocated for legal protec- 
tions for ethnic, religious, and social groups. In his 1944 
book, Axis Rule in Occupied Europe, Lemkin wrote: 


By ‘genocide’ we mean the destruction of a 
nation or of an ethnic group... . Generally 
speaking, genocide does not necessarily mean 
the immediate destruction of a nation, except 
when accomplished by mass killings of all mem- 
bers of a nation. It is intended rather to signify 
a coordinated plan of different actions aiming 
at the destruction of essential foundations of 


and Punishment of the Crime of Genocide (Genocide 
Convention).® The Genocide Convention has since been 
ratified by 153 states.® 


COURTESY OF MARVIN BOLOTSKY/UN PHOTO 


The Convention on the Prevention and Punishment of Genocide received the necessary numbers of 
instruments of ratification or accession to permit it to be brought into force. (1950) 


As the United Nations has noted, the “popular un- 
derstanding of what constitutes genocide tends to be 
broader” than as it is legally defined.”? The Genocide 
Convention defines genocide with a mental element 
(mens rea) and a physical element (actus reus).” For the 
mental element, a perpetrator must have the intent to 
destroy, in whole or in part, a national, ethnical, racial, 
or religious group.” The physical element is described 
as the act of killing or causing serious bodily or mental 
harm, the imposition of measures intended to prevent 
births within such group, the deliberate inflicting of 
conditions of life calculated to bring about the group’s 

physical destruction, or the forc- 

ible transferring of children of 

the group to another group.” The 


A guarantee of non-repetition can and often must involve Cisnacide: Conventinn Hoes nak 


specify a punishment for genocide, 
only that persons charged with 


“structural changes” that must be “achieved through legislative 
measures” to ensure that the violations cannot ever happen again. 


the life of national groups, with the aim of an- 
nihilating the groups themselves. Genocide is 
directed against the national group as an enti- 
ty, and the actions involved are directed against 
individuals, not in their individual capacity, but 
as members of the national group.” 


Lemkin argued for international law to recognize geno- 
cide asacrime, and in 1948, the United Nations General 
Assembly passed the Convention on the Prevention 
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genocide “shall be tried by a com- 

petent tribunal of the [s]tate in the 

territory of which the act was com- 
mitted” or by an international tribunal with jurisdiction 
over the territory.” 


The 1948 Genocide Convention takes the position that 
“cultural destruction does not suffice, nor does an in- 
tention to simply disperse a group,” as genocide.” 
Prior to the passage of the Genocide Convention, the 
United Nations had passed a resolution defining the 
crime of genocide as “a denial of the right of existence 
of entire human groups” with no mention of intent.” 
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After “intense political brokering” by United States of- 
ficials who feared being accused of genocide for the 
United States’ treatment of African Americans and for 
government officials’ involvement in lynchings and 
participation in the Ku Klux Klan, the 1948 Genocide 
Convention was adopted without mention of cultural 
destruction and with the added mental element requir- 
ing demonstration of intent.” 


Although then-President Harry Truman’s administra- 
tion supported the Genocide Convention during its 
development in the United Nations, 
it encountered strong resistance in 
Congress and among academics over 
concerns of domestic sovereignty. 
A representative of the American 
Bar Association criticized the 
Convention on the grounds that 
it could be used to classify attacks 
on individual African Americans 
as “genocide.””® As a result, the 
Genocide Convention was not ratified during Truman’s 
term. The next administration, under President Dwight 
Eisenhower, withdrew executive branch support for the 
Convention for domestic political reasons.” Presidents 
John F. Kennedy and Lyndon Johnson took no action 
to reverse course, and when President Richard Nixon 
endorsed ratification, Senate hearing witnesses again 
raised warnings that the Convention could expose the 
United States to foreign judgment on racial issues and 
on America’s military behavior in Vietnam.*° 
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The long struggle for ratification of the Geneva Convention began with President Truman and was 
finally realized with President Reagan nearly 40 years later. From left to right are President Ronald 
Reagan and former presidents Gerald Ford, Jimmy Carter and Richard Nixon. (1981) 


Finally under President Ronald Reagan, nearly 40 
years after the United Nations approved the Genocide 
Convention, the United States implemented legislation 
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to ratify the Convention, with the Genocide Convention 
Implementation Act of 1987 (Genocide Act), becoming 
the 98th nation to do so.*' The Genocide Act added the 
crime of genocide to the federal criminal code, but with 
amore heightened intent requirement than is found in 
the Genocide Convention. Under the Genocide Act, the 
offense of genocide is committed when an individual, 
with “the specific intent to destroy, in whole or in sub- 
stantial part, a national, ethnic, racial or religious group,” 
kills members of that group, causes serious bodily injury 
or permanent mental impairment through drugs, tor- 


When the acts perpetrated upon African Americans have been 
committed with the intent to destroy them, in whole or in part, as 
a group, African Americans have been victims of genocide, as the 
Genocide Convention defines the term. 


ture, or similar techniques to members of that group, 
imposes measures intended to prevent births within the 
group, subjects members of the group to conditions of 
life that are intended to cause the physical destruction 
of the group, or forcibly transfers children of the group 
to another group. To be covered by the statute, the of- 
fense must be committed within the United States or be 
committed by a person who is a citizen or permanent 
resident of the United States, a stateless person whose 
habitual residence is in the United States, or present in 
the United States.*? A person who attempts or conspires 
to commit the offense of genocide faces the same pun- 
ishment as one who completes the offense.** 


Genocide scholars have developed other frameworks 
outside of the narrow legal frameworks of the Genocide 
Convention and the Genocide Act. For example, in his 
early writings on genocide, Lemkin viewed genocide 
as a process, rather than an event, that involved “one 
destruction of the national pattern of the oppressed 
groups; the other, the imposition of the national pattern 
of the oppressor,” a view that encompasses “structural” 
genocide.* Since the 1960s, scholars have developed the 
conception of genocide as encompassing structural and 
institutional violence; this type of violence can include 
discrimination by institutions, the globalization of food 
systems that lead to poverty and starvation, and the ef- 
fects of internal colonialism by government institutions 
on indigenous populations.* Cultural genocide (known 
as “ethnocide”),®’ also derived from Lemkin’s early 
writings, ** encompasses “the destruction of a group’s 
cultural, linguistic, and existential underpinnings, with- 
out necessarily killing members of the group.”*? 
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Applicability to African Americans 

When the acts perpetrated upon African Americans 
have been committed with the intent to destroy them, 
in whole or in part, as a group, African Americans have 
been victims of genocide, as the Genocide Convention 
defines the term. While the intent requirement is un- 
derstood to be the more difficult element of genocide to 
prove,” anumber of scholars regard the acts committed 
by the United States federal government, state and local 
governments, and its citizens against African Americans, 
from enslavement onward, as constituting genocide 
under the Convention.*! When alternative frameworks 
for understanding genocide are employed, there is less 
room for debate that genocidal acts have been com- 
mitted against African Americans in the United States. 
African Americans for centuries have suffered harms 
and atrocities, inflicted on the basis of race and with- 
out regard for their humanity. Slavery inflicted death 
and serious bodily and mental harms,” and the traffick- 
ing of enslaved people caused the “forcible transfers of 
children” from their families to plantations unknown.” 
The Ku Klux Klan and others committed innumerable 
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Engraving of White League and Ku Klux Klan Figures joining hand over an escutcheon showing 
crouching Black family with heading ‘Worse Than Slavery’ by Thomas Nast in Harpers Weekly. (c. 1874) 


lynchings and systematically visited racial terror against 
African Americans, killing and causing serious bodily 
harm while government officials participated or turned 
a blind eye.” By 1931, at least 30 states had passed eu- 
genics laws that deliberately targeted African Americans 
for involuntary sterilization, an imposition of “measures 
intended to prevent births.”® 


Acts against African Americans that constitute geno- 
cide when committed with the requisite intent 
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continued after the United States ratified the Genocide 
Convention. To this day, the American legal system con- 
tinues to over-police African American communities, 
disproportionately kill and commit acts of violence 
against African Americans, and disproportionately im- 
prison and execute African Americans, causing serious 
physical and mental impairment and having the effect 
of separating families and preventing births.°*° Although 
the last recorded lynching in the United States was in 
1981, the civil rights organization Julian has identified at 
least eight suspected lynchings in Mississippi alone since 
2000.°” Seven of these deaths were by hanging and each 
ruled as a suicide by law enforcement, despite suspicious 
circumstances; the other was a racially-motivated beat- 
ing of an African-American man by a group of 10 white 
teenagers.°* Academics have also identified the involun- 
tary sterilization of African American women through 
welfare incentive programs in the 1990s as an example 
of a violation of the Genocide Convention—specifical- 
ly, its prohibition against the systemic elimination of 
specific populations.°? 


The framing of the United States’ treatment of African 
Americans as a genocide is not new. Even before the 
Genocide Convention, in 1946, the National Negro 
Congress delivered an eight-page petition (1946 Petition) 
to the U.N. Secretary-General asking him to take action 
to address the subjugation of African Americans, partic- 
ularly in the South, where 10 million Black people lived 
in deplorable conditions.'°° Although the U.N. declined 
to act, the 1946 Petition successfully drew attention to 
the plight of African Americans.'” 


Further, on October 23, 1947, in order to spur the United 
States government’s slow pace of racial reform, the 
NAACP, led by W.E.B. Du Bois, presented U.N. officials 
with a 95-page “Appeal to the World!” (1947 Petition). 
Intended as an improvement of the 1946 Petition’ Du 
Bois framed the petition as “a frank and earnest appeal 
to all the world for elemental justice against the treat- 
ment which the United States has visited upon [African 
Americans] for three centuries.”'* The detailed 1947 
Petition lambasted the United States for denying a host 
of human rights to its African American minority pop- 
ulation and garnered much more attention than the 
previous 1946 Petition.'°* Du Bois sought support from 
First Lady Eleanor Roosevelt, a member of the American 
delegation to the United Nations, but Roosevelt informed 
him that the matter was “embarrassing” to the State 
Department and that “no good could come from sucha 
discussion.”'’® Although Du Bois extensively publicized 
the petition, providing a copy to each U.N. ambassa- 
dor with a request that the topic be placed before the 
General Assembly, no U.N. committees or commissions 
took action. 
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Next, in December 1951, less than a year after the 
Genocide Convention went into effect, the Civil Rights 
Congress, a civil rights organization fighting discrimi- 
nation in the United States,’ headed by Paul Robeson 
and William L. Patterson, presented a 240 page petition 
entitled We Charge Genocide (1951 Petition) to the United 
Nations.'° We Charge Genocide, one of the very first peti- 
tions presented to the United Nations on the subject of 
genocide, detailed 152 lynchings and 344 other crimes of 
violence towards African Americans by lynch mobs and 
police between 1945, the year the U.N. was established, 
and 1951, in addition to the thousands of crimes com- 
mitted prior to 1945.'°° The 1951 Petition also emphasized 
the countless African Americans who died each year as 
a result of discrimination in health care, employment, 
education and housing."° 


American representatives at the United Nations, in- 
cluding Eleanor Roosevelt, fiercely argued against the 
introduction of the 1951 Petition, claiming that the 
United States government was anti-discrimination 
and anti-segregation." Partly to sway the United States 
to ratify the Convention he was lobbying for, the 1951 
Petition was even dismissed by Lemkin himself. Lemkin 
portrayed the petition as a maneuver by “communist 
sympathizers” to divert attention from the genocide of 
“Soviet-subjugated people,”'’ though one scholar not- 
ed that We Charge Genocide presented America’s violence 
against African Americans in a manner that was conso- 
nant with Lemkin’s early writings, in which he presented 
a more holistic conception of genocide.'* Other oppo- 
nents similarly stigmatized the Civil Rights Congress as 
“disloyal” and the petition as “Communist propagan- 
da.” In the face of opposition from the United States 
and the hostile environment created by the Cold War 
and the Red Scare, the United Nations refused to accept 
the 195] Petition."® 


In 1964, Malcolm X and the staff of the Organization of 
African-American Unity drafted a document entitled 
“Outline for Petition to the United Nations Charging 
Genocide Against 22 Million Black Americans” (1964 
Petition) and enquired about procedural mechanisms 
to bring a genocide case in front of the U.N. Commission 
on Human Rights."*® The 1964 Petition charged economic 
genocide, including the denial of fair housing and jobs, 
committed against African Americans as illustrative 
of “deliberately inflicting on the group conditions of 
life calculated to bring about its physical destruction 
in whole or in part” and segregation, discrimination, 
and racial terror as causing “serious mental harm” to 
African Americans, in violation of Articles II(b) and 
II(c) of the Genocide Convention.” The 1964 Petition 
further charged police, the Ku Klux Klan and White 
Citizens Councils with targeted killings on the basis of 
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race, in violation of Article II, Section I of the Genocide 
Convention.!® The 1964 Petition asserted that law en- 
forcement and government officials were complicit in 
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Malcolm X at a press conference given by Martin Luther King, Jr. (1964) 


these acts of violence and also liable under Article III’s 
ban on conspiracies and complicity to commit geno- 
cide."° Malcolm X was assassinated before he could 
present the 1964 Petition to the United Nations and it 
was not advanced after his killing.'”° 


Nearly 60 years later, debate remains over whether 
the atrocities committed against African Americans fit 
within the legal framework set forth in the Genocide 
Convention and the Genocide Act.” The opponents 
of charging genocide claim that the specific intent to 
destroy African Americans required to legally prove 
genocide is too difficult to establish.” This can be 
unsurprising given the efforts the United States under- 
took to bring about a legal framework for genocide that 
would exclude its own conduct.’ As one scholar notes, 
however, the dispute over the requirement of genocidal 
intent does not negate that the United States’ “treatment 
of Black Americans before and after WW II satisfied the 
actus reus of genocide,””* meaning that the result of 
genocide still occurred, regardless of intent. We Charge 
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Genocide is richly supported by disturbing detail con- 
cerning the tens of thousands of Black men and women 
killed for no reason other than their race, the massive 
mental trauma caused by segregation and other legalized 
forms of discrimination, and the appalling conditions of 
life to which Black people were deliberately subjected.!”° 


While cognizant of the legal definition’s mens rea require- 
ment, other scholars have identified the American system 
of slavery as genocide, pointing out 
that the institution of slavery and the 
trans-Atlantic slave trade, by “utiliz- 
ing every genocidal strategy listed 
in the UN Genocide Convention’s 


One scholar labeled slavery a “multi-generational ho- 
locaust” because the damage done by slavery, including 
abuse and trauma, “went on long enough and occurred 
frequently enough for post-traumatic stress disorder 
(PTSD) to become intrinsic to African American culture.”!* 


Outside of the narrow legal frameworks of the United 
Nations and the United States, academics acknowledge 
that the cultural destruction, social death, and subjuga- 


One scholar labeled slavery a “multi-generational holocaust” 


because the damage done by slavery, including abuse and 
definition” inflicted x 
trauma, “went on long enough and occurred frequently enough 


incalculable demographic and for post-traumatic stress disorder (PTSD) to become intrinsic to 


social losses... . The killing and de- African American culture.” 


struction were clearly intentional, 

whatever the counter-incentives to 

preserve survivors of the Atlantic 

passage for labor exploitation. . . . If an institution is 
deliberately maintained and expanded by discernible 
agents, though all are aware of the hecatombs of casu- 
alties it is inflicting on a definable human group, then 
why should this not qualify as genocide?!”® 


Additionally, enslavers 
were very much aware of the outcomes of their activ- 
ities [demonstrating the intent required by the legal 
definition of genocide]... . [T]he traumatization of 
slaves was practiced, refined, and intentional. How 
to beat, abuse, torture, publicly humiliate, and terror- 
ize slaves to control and motivate them to obey and 
work were the basis of endless discussion, exchange, 
consultation, and advisement among slave masters.'”’ 


III. Statutes of Limitations 


When it comes to reparations, there are no statutes of 
limitation. “Where so provided for in an applicable trea- 
ty or contained in other international legal obligations, 
statutes of limitations shall not apply to gross violations 
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tion of African Americans has resulted in the equivalent 
of a cultural and social genocide.” Furthermore, even 
scholars who take the very narrow definition of genocide 
as framed in the Genocide Convention and Genocide 
Act nonetheless acknowledge that the United States’ 
treatment of African Americans can be described as 
gross crimes against humanity including persecution, 
extermination, and apartheid.'° Regardless of which 
definition of genocide is used, slavery and the slave 
trade, murder, kidnapping, rape, torture or other cruel, 
inhuman or degrading treatment or punishment as 
well as systematic racial discrimination—atrocities and 
harms that have purposefully and collectively been visit- 
ed upon African Americans—are all recognized as “gross 
violations of international human rights law” or “seri- 
ous violations of international humanitarian law” that 
warrant reparations.’ 


of international human rights law and serious violations 
of international humanitarian law which constitute 
crimes under international law.”!? 
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CHAPTER 1 5 = Examples of Other Reparatory Efforts 


I. Introduction 


AB 3121 directed that the Task Force address how its 
recommendations “comport with international stan- 
dards of remedy for wrongs and injuries caused by the 
state, that include full reparations and special mea- 
sures, as understood by various relevant international 
protocols, laws, and findings.”! The preceding chapter 
provides an overview of the United Nations Principles on 
Reparations and the manner in which those principles 
have been interpreted. This chapter provides examples 
of reparatory efforts and special measures that preced- 
ed AB 3121 or that are ongoing. Examples of reparatory 
efforts by other countries are followed by such efforts 
in the United States at the federal, state, and local level. 


The reparatory efforts detailed below are not exhaustive 
of those that have been completed or otherwise begun 
across the globe or elsewhere in the United States. For 
example, the Task Force heard testimony from represen- 
tatives of numerous California localities that are in the 
process of endeavoring to craftmeasures for the harms 
and atrocities committed against African Americans who 
reside or previously resided in those jurisdictions, and 
the Task Force is aware of other similar efforts.” Also not 
included here are other reparatory efforts,’ instances of 
litigation seeking reparations,* and reparatory efforts of 
private institutions such as universities that played an 
active role in or otherwise profited from enslavement.° 
The decision not to include these efforts at atonement 
does not reflect any judgment regarding their value. 


Many a well-intentioned effort to provide reparations 
has fallen short of meeting the standard set by the United 
Nations. In fact, it is difficult to point to an example as 
to which there is universal agreement that the outcome 
was a model of fully satisfying all five of the elements 
that the United Nations requires for true reparations— 
namely, restitution, compensation, rehabilitation, 
satisfaction, and guarantee of non-repetition.® Some 
point to the reparations made by Germany after World 
War II as the example that comes closest to doing so. 
Interestingly, those reparations were crafted more than 
50 years before the United Nations issued its Principles 
on Reparations. 


COURTESY OF UPI/BETTMANN ARCHIVE VIA GETTY IMAGES 


Japanese Americans walk among the incarceration sheds of the Manzanar War Relocation Center in Owens Valley (1942) 
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Many of the programs described in this chapter are 
thus more properly classified as racial equity measures 
rather than reparations. A not infrequent basis for this 
conclusion is where the monetary component of the re- 
paratory effort has fallen short of being commensurate 
with the nature of the atrocity and the harm that was 
suffered. A program can also fall short if it only com- 
pensates a small number of beneficiaries, as compared 
to the number who suffered the harms. These are just 
two of the more common critiques that can arise. But 


to build on their positive aspects and learn from their 
challenges and shortfalls. The lessons learned from these 
examples as well as witness testimony, public comment, 
research, analysis, and debate across the Task Force have 
been brought to bear on the full panoply of the Task 
Force’s recommendations, as set forth in the chapters 
that follow—all for the purpose of ensuring that the rep- 
arations program contemplated by AB 3121] and enacted 
by California will fully meet the required elements of 
restitution, compensation, rehabilitation, satisfaction, 
and guarantee of non-repetition 
and provide the justice demanded 
of the Task Force and the State. 


The Nuremberg Laws were two race-based measures that were 
approved by the Nazi Party at its convention in Nuremberg in 
1935. American citizenship and anti-miscegenation laws, which 
oppressed African Americans in the United States, directly 


The examples offered below are in- 
structive in one additional regard 
that bears repeating. As the below 


one may observe that given efforts have not met the bar 
set by the United Nations and still see where there has 
been value in those efforts. 


The Task Force has considered the examples in this chap- 
ter, seeking through the recommendations in this report 


influenced the Nazi Party in formulating these two laws. 


cases and others illustrate, our fed- 
eral government has undertaken 
reparatory efforts in several in- 
stances.’ Although the outcomes of 
these programs have been far from 
perfect, they are an inescapable indictment of the fed- 
eral government’s failure to undertake reparations for 
the harms and atrocities of slavery and its ongoing lega- 
cy. The Task Force trusts that its work will help spur the 
federal government to begin to address America’s crimes 
against humanity flowing from enslavement. 


II. International Reparatory Efforts 


Germany-Israel 

In September 1952, representatives of the newly es- 
tablished State of Israel and the newly formed Federal 
Republic of Germany (FRG) met at Luxembourg and 
signed an agreement that required the FRG to pay rep- 
arations to Israel for the material damage caused by 
the criminal acts perpetrated against the Jewish people 
during the Third Reich.® Although the 1952 Luxembourg 
Agreement (Luxembourg Agreement) predates the 
United Nations General Assembly’s Resolution,’ which 
identifies the five requirements for a full and effective 
reparations scheme, the Agreement comes close to fully 
embodying those principles. In particular, its provi- 
sions make significant attempts at providing effective 
compensation for the victims of war and genocide even 
though the moral debt for the harm the victims suffered 
was one that could never “be quantified and ... would 
remain eternal.”!° 


The Luxembourg Agreement consisted of three parts, 
two of which were protocols. The first part of the 
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Luxembourg Agreement required the FRG to pay Israel 
3,000 million Deutsche Mark (DM) or DM3 billion to 
help resettle Jewish refugees in the new State of Israel." 
The DM3 billion sum would be paid in annual install- 
ments.’ The second part, Protocol 1, required the FRG 
to enact laws to pay individual compensation to “for- 
mer German citizens, refugees, and stateless persons” 
for harms suffered during the Third Reich.!? And the 
third part of the Luxembourg Agreement, Protocol 2, re- 
quired the FRG to pay the Conference on Jewish Material 
Claims against Germany (Claims Conference) DM450 
million for the “relief, rehabilitation and resettlement 
of Jewish victims” of Nazi persecution living outside of 
Israel." In total, the FRG agreed to pay DM3,450 million, 
the equivalent of $820 million U.S. dollars in 1952.!° 


The Luxembourg Agreement was intended to address 
the harms inflicted on Jewish people living in Germany 
or in territories controlled by Germany during the Third 
Reich, the regime that ruled Germany from 1933 to 
1945.'© Beginning in 1933, the Third Reich implemented 
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several reforms that were intended to control and lim- 
it the citizenship and freedom of its Jewish citizens. 
The Nuremberg Laws were two race-based measures 
that were approved by the Nazi Party at its conven- 
tion in Nuremberg in 1935.” American citizenship and 
anti-miscegenation laws, which oppressed African 
Americans in the United States, directly influenced the 
Nazi Party in formulating these two laws.'® One of the 
laws, the Reichsburgergesetz, or the “Law of the Reich 
Citizen,” deprived German Jews of citizenship, desig- 
nating them as “subjects of the state.”!? The other law 
prohibited miscegenation between Jews and “citizens of 
German or kindred blood.””° 


Other laws were passed which excluded Jewish citizens 
from certain positions, schools, and professions.”! For ex- 
ample, Jews were barred from earning university degrees, 
owning businesses, and providing legal and medical 
services to non-Jews.” Jews were also barred from par- 
ticipating in German social life. They were “denied entry 
to theatres, forced to travel in separate compartments on 
trains, and excluded from German schools.””? 


During the Third Reich, the Nazis also confiscated Jewish 
property in a program called “Aryanization.””* It is es- 
timated that around $6 billion in property was stolen 
from the Jewish people living in Germany and the ter- 
ritories controlled by Germany.” 


After the war began and Germany expanded its territo- 
ries, more Jewish people came under German control.”° 
The Nazi response was to create “ghettos” and force the 
Jewish population to live there until the German govern- 
ment decided what to do with them.’ Eventually, these 
acts culminated in the “Final Solution,” which was the 
murder of Jewish citizens in concentration camps 
throughout Germany and territories controlled by 
Germany.” Although there is some debate about when 
the Nazis decided to kill Jewish people, it is undisputed 
that “in June of 1941, the Nazis began the systematic kill- 
ing of Jews.””° 


In Germany and its controlled territories, 


$6 Billion was STOLEN 


in property owned by Jewish people 


Just two months after his election, Konrad Adenauer, 
the Chancellor of the newly formed FRG, expressed a 
willingness to address claims of reparations for the 
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harms inflicted on the Jewish people by Nazi Germany.”° 
He acknowledged that “unspeakable crimes were com- 
mitted in the name of the German people, which create 
a duty of moral and material reparations. .. .”*! 


COURTESY OF BETTMANN VIA GETTY IMAGES 


The Star of David attached to the top of this street car indicates it is in use for residents of 
Warsaw’s ghetto, wherein lived Jews from every Nazi occupied country of Europe. (1939) 


The idea of providing reparations to Holocaust survi- 
vors or the heirs of those who died, did not begin with 
Adenauer, however. Beginning in 1949, the Council of 
States in the American-occupied zone established a law 
of compensation.” They implemented a reparations or 
restitution scheme that was designed to restore to Jewish 
citizens the property taken from them.”*’ By including con- 
cepts like the right of displaced people to compensation 
and the categories of harm that constitute persecution, 
the law of compensation “established the foundations of 
the first nationwide law on reparations. .. .”°4 


Discussions about reparations were being held in the 
Jewish community even earlier—at the beginning of 
the war.® The idea gained support and was discussed 
at the War Emergency Conference organized by the 
World Jewish Congress in 1944.°° In the Jewish commu- 
nity, both in the diaspora and Israel, there was strong 
opposition to the idea of reparations, however. The 
opposition was so intense that the head of the Jewish 
World Congress had to have “clandestine discussions” 
with Chancellor Adenauer until they could produce an 
agreement that would be acceptable to both sides.*” 
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The Luxembourg Agreement was eventually signed in 
September 1952.°° The first part of the Agreement re- 
quired the FRG to pay DM3 billion in installments to 
Israel to help meet the costs of resettling Jewish refugees 
who fled Nazi Germany and other territories that were 
formerly under Nazi Germany control.?° Specifically, 
those funds provided the means for Israel “to expand[] 
opportunities for the settlement and rehabilitation 
of Jewish refugees in Israel.”*° Israel invested those 
funds into its industrial development by purchasing 
goods and services from the FRG to build and expand 
its infrastructure.*! In addition to providing Israel with 
funds to purchase goods and services, the Luxembourg 
Agreement required the FRG to ensure the delivery of 
goods and services to Israel.** To ensure the partici- 
pation of German suppliers, the Agreement provided 
incentives like tax refunds to suppliers “on deliveries of 
commodities in pursuance of the Agreement.”*? 


COURTESY OF ULLSTEIN BILD VIA GETTY IMAGES 


The signing of the Luxembourg Agreement. (1952) 


The payments would be paid according to the schedule 
in the Luxembourg Agreement.** The first installment 
was made in two payments in 1952. The first payment 
of DM60 million was due on the day the Agreement was 
entered into force.** The remaining DM140 million was 
due three months later.*© For 1953, the FRG was required 
to pay DM200 million.*” The remaining funds would be 
paid in nine annual installments of DM310 million plus 
a tenth installment of DM260 million.*® After 1954, if 
the FRG determined that it could not comply with the 
obligation, it was required to give Israel notice in writing 
that there would be a reduction in the amount of the 
installments, but inno way could any of the installments 
be reduced below DM250 million.*® 


Four agencies were established to ensure that the 
Agreement would be carried out.°° The Israeli Mission 
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was the sole agency that could place orders with German 
suppliers on behalf of the Israeli Government.® But ju- 
risdiction was conferred on German courts to decide 
disputes arising out of the performance of individual 
transactions involving individual German suppliers.” 
The second agency was the agency designated by the FRG 
to examine all orders placed by Israel to ensure that they 
conformed to the Agreement. 


The third agency was the Mixed Commission, which 
was responsible for supervising the operation of the 
Agreement. Its members were appointed by their re- 
spective governments.” It had no adjudicative power.°*® 


The fourth agency, the Arbitral Commission had adju- 
dicative power over disputes between Israel and the FRG, 
except for those disputes that involved individual German 
suppliers.*’ Each country appointed one arbitrator, and 
the arbitrators, by mutual agreement, appointed an um- 
pire who could not be a national of either contracting 
party.°° If the parties could not agree on the appointment 
of an umpire, the President of the International Court 
of Justice would select one.®” The arbitrators serve five 
years and were eligible to serve another term once their 
five-year term expired. 


Individual Compensation 

The second part of the Agreement, Protocol 1, required 
the FRG to enact laws for payment of individual compen- 
sation to former German citizens, refugees, and stateless 
persons.*! The FRG enacted the first supplementa- 
ry law for the compensation of victims in compliance 
with Protocol 1 in 1953.°" The Federal Supplementary 
Law covered harms that occurred between January 
30, 1933, the beginning of the Third Reich, and May 8, 
1945.°% Preceding the Federal Supplementary Law was a 
general acknowledgment of the wrongs committed by 
the Nazi regime: 


In Recognition of the Fact that wrongs have been com- 
mitted against persons who under the oppressive 
National Socialist regime, were persecuted because of 
their political opposition to National Socialism or be- 
cause of the race, religion or ideology, that the resistance 
to the National socialist regime based on conviction, 
faith or conscience was a service to the welfare of the 
German people and state and, that democratic, reli- 
gious and economic organizations, too, have suffered 
damages by the oppressive National Socialist regime in 
contravention of the law, the Bundestag with the con- 
sent of the Bundesrat has enacted the following Law[.]°* 
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The Federal Supplementary Law identified the following 
categories of harm that were eligible for compensation: 
e Compensation for Life: Under this category, widows, 
children, and dependent relatives could apply for an 
annuity for wrongful death, based on the amount 
paid to families of civil servants.® 


Compensation for Health: Under this category, 
claimants were entitled to medical care for “‘not 
insignificant’ damage to health 
or spirit.” For damages beyond 
claims for medical care, claim- 
ants could apply for an annuity 
but had to prove that the per- 
secution caused certain health 
damages that led to at least a 
30 percent reduction in their 
earning capacity. 


Compensation for Damages to Freedom: This cat- 
egory included claimants subjected to political or 
military jail, interrogation custody, correctional 
custody, concentration camp, ghetto, or punishment 
entity. It also included forced labor “insofar as the 
persecuted lived under jail-like conditions.” 


Compensation for Property, Assets, and 
Discriminatory Taxes: Claimants could file claims 
for the loss of property that occurred because 
the claimant fled the country, emigrated, or was 
robbed of their freedom. They were also entitled to 
compensation for property damage and paying dis- 
criminatory taxes such as the Reich Flight tax. 


Compensation for Damages to Career or Economic 
Advancement: This category entitled self-employed 
and privately employed claimants from the time 
persecution began until January 1, 1947. The exact 
amount would be calculated at two-thirds of the rel- 
evant civil servant’s pay. If a claimant was unable to 
resume their career, they could elect to receive their 
pension early. The amount of the pension was two- 
thirds that of a civil servant’s pension. Those who 
wanted to reestablish their business were entitled to 
aloan of up to DM30,000. Claimants could also claim 
assistance to make up for their missed education. 


Compensation for Loss of Life or Pension Insurance: 
The claimant could claim up to DM10,000.” 


Claimants could pursue compensation for harm endured 
under each of the various categories simultaneously, 
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meaning they were not limited to one category when 
filing claims.” If a claim was denied, the victim could file 
a case in court.” For damage to body or health claims, 
the claimant would have to be interviewed and exam- 
ined by court-nominated experts.” 


There were some deficiencies in the 1953 Federal 
Supplementary Law, which Parliament tried to fix in 
the 1956 Federal Compensation Law.” The 1956 law in- 
creased the maximum compensation for loss of life to 


Claimants could pursue compensation for harm endured under 
each of the various categories simultaneously, meaning they were 
not limited to one category when filing claims. 


DM25,000 and improved the claims process to make it 
easier for claimants.” The 1956 law still excluded those 
persecuted outside of Germany, forced laborers, victims 
of forced sterilization, the “antisocial,” Communists, 
Gypsies, and homosexuals.” 


In 1965, the FRG enacted the Federal Compensation 
Final Law.” The Final Law made the following changes: 
e Itcreated a hardship fund of DM1.2 billion ($300 mil- 
lion U.S. dollars) to support refugees from Eastern 
Europe who were previously ineligible for compen- 
sation, primarily emigrants from 1953 to 1965.” 


Compensation for Health: Eased burden on claim- 
ants to prove damages to their health were caused by 
their earlier persecution by including a presumption 
that if the claimant had been incarcerated for a year 
in a concentration camp, subsequent health prob- 
lems could be causally linked to their persecution 
under the Nazi regime.” 


The category for loss of life was expanded to include 
deaths that occurred either during persecution or 
within eight months after.*° 


The ceiling for education claims was increased 
to DM10,000.*! 


Claims already adjudicated were to be revised based 
on the new law.*? 


The Final Law did not include a category for compen- 
sation for work performed by slave or forced labor.®? 
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Over the course of the reparations process, the German 
government received over 4.3 million claims for individ- 
ual compensation, of which 2 million were approved.** 
It is estimated that by 2000, Germany had paid more 
than DM82 billion in individual reparations or $38.6 
billion U.S. dollars.®° 


By 2000, Germany had paid more than 


$38.6 Billion 


(DM82 billion) in reparations 


Protocol 2: Claims Conference 

The third part of the Luxembourg Agreement, Protocol 
2, required the FRG to pay the Claims Conference 
DM450 million, the equivalent of $107 million U.S. dol- 
lars,®® for the “relief, rehabilitation and resettlement 
of Jewish victims” of Nazi persecution living outside of 
Israel.’ The money would be paid to Israel and Israel 
would disburse the funds to the Claims Conference for 
it to disburse the money.*® 


Post 1952 Luxembourg Agreement Measures 
The 1953, 1956, and 1965 compensation laws excluded 
compensation for forced labor and slave labor. The pro- 
cess for compensating these harms began in the German 
parliament in 1998.°? The World Jewish Congress and the 
Claims Conference began placing pressure on German 
companies that benefited from slave labor and forced 
labor during World War II to pay reparations.°° These 
companies also faced foreign political pressure from 
governments like the United States.°*! There was no polit- 
ical pressure from organizations like the United Nations, 
however.°?” Lawsuits in the United 
States against German companies 
that operated in the United States 
also applied pressure to the German 
government and the German com- 
panies to provide compensation 
for the labor they benefited from 
during the war.” 


implemented “rough justice.”*’ Former slave laborers” re- 
ceived DM15,000 or the equivalent of $7,500 U.S. dollars.°? 
Former forced laborers received DM5,000 or $2,500 U.S. 
dollars.!°° Payments were limited to claimants only and not 
extended to descendants.'*! However, heirs of anyone who 
died on or after February 16, 1999, the date negotiations 
regarding compensation began, could file a claim.! 


The law also allowed for compensation for all non-Jewish 
survivors living outside the five Eastern European coun- 
tries.'°? The International Organization for Migration 
processed those claims.!** Claimants had to complete 
applications by December 31, 2001.'°° By the deadline, 
the International Organization of Migration had re- 
ceived 306,000 claims.'°° 


In filing their claims, claimants had to provide details of 
previous claims and a copy of their IDs.!°’ They were also 
required to declare whether they received slave labor 
compensation directly from a German company.'®* They 
also had to identify a place where they were forced to 
perform slave or forced labor and waive their legal rights 
against the German government and in connection with 
Nazi-era activities against all German companies.!°° 


Every check that was issued under the Forced and Slave 
Labor compensation law had the following apology from 
the President of Germany included: 


This compensation comes too late for all those who lost 
their lives back then, just as it is for all those who died 
in the intervening years. It is now therefore even more 
important that all survivors receive, as soon as possible, 
the humanitarian agreement agreed today. I know that 
for many it is not really money that matters. What they 
want is for their suffering to be recognized as suffering 
and for the injustice done to them to be named injustice. 


The World Jewish Congress and the Claims Conference began 
placing pressure on German companies that benefited from slave 
labor and forced labor during World War Il to pay reparations. 
These companies also faced foreign political pressure from 


governments like the United States. 


These efforts culminated in the 

enactment of the Forced and Slave 

Labor Compensation Law in July 

2000.** Eight countries were involved: Germany, the 
United States, Russia, Israel, Poland, the Czech Republic, 
Belarus, and Ukraine.*° 


The fund contained DM8.1 billion to compensate slave 
and forced laborers.°° The compensation scheme 
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I pay tribute to all those who were subjected to slave 
and forced labor under German rule and, in the name 
of the German people, beg forgiveness. We will not for- 
get their suffering. !!° 
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Assessments of the FRG- Israel 

Reparations Scheme 

Initially, there was significant opposition to the idea of 
reparations in Germany." Chancellor Adenauer’s repa- 
rations initiative did not have the full support of German 
citizens.” Germans considered themselves victims 
of the war.!'? And the majority believed that German 
widows and orphans should receive support first, with 
Jewish citizens at the bottom of the list.!“* Government 
officials were also against reparations. One concern 
was that a potentially large expenditure, as reparations 
would likely require, could be risky for Germany given 
its financial position after the war.'!® 


There was also opposition in the Jewish community. 
This initial opposition was so intense that the initial ne- 
gotiations were held in secret until they could reach an 
agreement that would be acceptable 
to both countries.!© Underlying the 
opposition was the idea that the 
Jewish people should not accept 
money to absolve the German peo- 
ple of the harm they caused."” The 
debt the Germans had incurred was 
a moral one that could not be paid 
off.'8 Pragmatism eventually won. 
Reparations could help develop 
Israel so that the country would be 
stronger and could save Jews from 
all over the world quickly in anoth- 
er crisis.!'9 But it was understood 
that the moral debt Germany had 
acquired because of its actions to- 
wards the Jewish people could not 
be “quantified and hence would 
remain eternal.”!?° 


Augusto Pinochet. (1973) 


Scholars have noted that the 

Luxembourg Agreement was unique in many ways. 
It was the first reparations agreement that required a 
country to compensate another country that was not the 
victor in a war.’! Further, it was the first reparations 
program where the perpetrator paid reparations “on its 
own volition in order to facilitate self-rehabilitation.”!”” 
And the Agreement was formed by two states that were 
“descendant’ entities of the perpetrators and victims.”!”? 
The program was the largest reparations program ever 
implemented.!* And it had significant economic and 
political consequences for both Israel and the FRG.’ 
The treaty enabled a substantial trade relationship be- 
tween the two countries.!”° When reparations payments 
ceased in 1965, Israel and the FRG gradually initiated 
political relations.!’ 
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Chile 

Under the 1973 to 1990 dictatorship of General Augusto 
Pinochet, the people of Chile were subjected to a system- 
atic campaign of torture and state violence: an estimated 
2,600 to 3,400 Chilean citizens were executed or “dis- 
appeared,” while another estimated 30,000 to 100,000 
were tortured.!”8 


The dictatorship began with a coup the morning of 
September 11, 1973, under the guidance of U.S. Secretary 
of State Henry Kissinger to seize the democratic socialist 
government of Dr. Salvador Allende.’”? Pinochet’s mili- 
tary junta seized power, ending Chile’s long tradition of 
constitutional government.!”° Pinochet's military dicta- 
torship defined segments of the Chilean population as 
ideological enemies - the “subversive” - and detained, 
tortured, and murdered suspected opponents of the 


COURTESY OF HORACIO VILLALOBOS/CORBIS VIA GETTY IMAGES 


aes + Sf 


Tanks are coming towards La Moneda at fen in the morning during the coup d’etat led by Commander of the Army General 


dictatorship.!*! According to the 2004 Valech Report on 
Political Imprisonment and Torture, at least 27,255 peo- 
ple were tortured from 1973 to 1990, and approximately 
2,296 people were killed or “disappeared,” although an 
additional 1,000 still remain unaccounted for.'** The 
National Truth and Reconciliation Commission found 
899 additional cases of individuals “disappeared” or 
killed by state agents in the same period.!? 


In 1988, a national plebiscite, or referendum, was held 
to determine whether General Augusto Pinochet should 
remain president of the country.'** The plebiscite voted 
against his continuation. In March 1990, Patricio Aylwin 
was sworn in as President of the Republic of Chile and 
one month later, he created the National Truth and 
Reconciliation Commission.”° This eight-member com- 
mission was tasked with disclosing the human rights 
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violations that occurred under the previous dictatorship, 
gathering evidence to allow for victims to be identified, 
and recommending reparations in a legal, financial, med- 
ical, and administrative capacity.!°° In February 1991, the 
Commission delivered its first report, the Retting Report, 
to the President.'*’ The report determined that between 
September 11, 1973 and March 11, 1990, 2,298 persons had 
died as a result of human rights violations or political vi- 
olence.'*® The Chilean armed forces and Supreme Court 
officially rejected the report, arguing that it did not take 
into account the historical and political context in which 
these acts occurred.!°° Despite such criticism, however, 
the actual content of the Retting Report was not denied.!*° 
President Aylwin sent a draft bill on reparations for the 
victims to Congress using the recommended measures of 
reparations from the Retting Report. The bill was approved 
and signed into law (Law 19.123) on February 8, 1992. 


Law 19.123 established the National Corporation for 
Reparation and Reconciliation with the purpose of co- 
ordinating, carrying out, and promoting actions needed 
to comply with the recommendations contained in 
the Report of the National Truth and Reconciliation 
Commission."! As written in Law 19.123, the national cor- 
poration would, but not be limited to, do the following: 


e Promote reparations for the moral injury caused to 
the victims and provide the social and legal assistance 
needed by their families so that they can access the 
benefits provided for in Law 19.123.'” 


e Promote and assist in actions aimed at determining 
the whereabouts and circumstances surrounding 
the disappearance or death of the detained or dis- 
appeared persons and of those persons whose bodies 
have not been located, even though their death has 
been legally recognized. In pursuing this objective, 
the corporation should collect, analyze, and system- 
atize all information useful for this purpose.'? 


e Serve asa depository for the information collected by 
the National Truth and Reconciliation Commission 
and the National Corporation for Reparation and 
Reconciliation, and all information on cases and 
matters similar to those treated by it that may be 
compiled in the future. It may also request, collect, 
and process existing information in the posses- 
sion of public and private institutions in relation 
to human rights violations or political violence re- 
ferred to in the Report of the National Truth and 
Reconciliation Commission."* 


e Compile background information and perform the 
inquiries necessary to rule on the cases that were 
brought before the National Truth and Reconciliation 


Commission, in which it was not possible to reach 
a well-founded conclusion as to whether the per- 
son detrimentally impacted was a victim of human 
rights violations or political violence, or rule on cas- 
es that were not brought before the Commission 
in a timely fashion, or, if they were, in which the 
Commission did not reach a decision due to lack of 
sufficient information.” 


e Enter into agreements with nonprofit institutions 
or corporations so that they may provide the profes- 
sional assistance needed to carry out the aims of the 
Corporation, including medical benefits.° 


e Make proposals for consolidating a culture of respect 
for human rights in the country.'*” 


Law 19.123 also established a monthly reparations 
pension for the families of the victims of human 
rights violations or political violence as identified in 
the report by the National Truth and Reconciliation 
Commission.'* The Institute of Pension Normalization 
was placed in charge of paying the pensions throughout 
the country.'*° In 1996, the monthly pension amount- 
ed to $226,667 Chilean pesos (US $537).©° This figure 
was uSed as a reference for estimating the different 
amounts provided to each type of beneficiary as de- 
fined in Law 19.123. 


Family members received a portion of the 
monthly pension dependent upon the type 
of beneficiary as defined in Law 19.123: 


A surviving spouse received 40 percent of the 
total, or $90,667 pesos (US $215);!*! 


The mother of the petitioner or, in her absence, 
the father, received 30 percent of the total, or 


$68,000 pesos (US $161);!? 


A surviving mother or father of a victim’s out- 
of-wedlock offspring received 15 percent of the 
total, or $34,000 pesos (US $80);'° 


Each of the children of a disappeared person 
received 15%, or $34,000 pesos (US $80), until 
the age of twenty-five. There was no age limit 
for children with disabilities.'** 


A one-time compensatory bonus equivalent to twelve 
months of pension payments was also awarded.®° 
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A beneficiary would also receive the pension in the pro- 
portion determined by the law, even if there were no 
other beneficiaries in the family. ®® Also, if the amount 
required by the number of beneficiaries exceeded the 
reference amount, each of them still received the per- 
centage established by law. !°’ 


At the time of the passage of Law 19.123, other smaller 
programs were created to remedy specific issues, includ- 
ing a program within the Chilean Ministry of Health, 
financed by the United States Agency 
for International Development, to 
provide comprehensive physical 
and psychological health care for 
those who were most affected by 
human rights violations. °° 


There have been public criticisms 
of the reparations measures imple- 
mented by the government. Critics 
have objected to the declaration of the presumed death 
of the victims, the creation of a public interest cor- 
poration with no juridical faculties to investigate the 
whereabouts of disappeared detainees, and an unfair 
single pension model that does not take into account 
the number of members in each family.!°° 


There were also notable issues with Law 19.123, which 
excluded certain beneficiaries (unmarried partners, 
victims without children, and mothers of children 
born outside of marriage) and lacked recognition or 
remedy for specific victims (those illegally detained 
and tortured).'©° 


On December 31, 1996, under new presidential leader- 
ship, the Corporation closed down and issued a final 
report, declaring that the work of the institution had 
contributed effectively to political reconciliation, but 
that the pending cases of more than 1,000 disappeared 
detainees undermined these efforts and that some of the 
obligations assigned to the Corporation had not been 
fulfilled.!©! With these unfulfilled obligations, and with 
an obligation to continue searching for disappeared vic- 
tims under Article 6 of Law 19.123, the state continued 
some of the work of the Corporation following its clo- 
sure. On April 25, 1997, the state issued Supreme Decree 
Num. 1.005, which established that a new “follow-up 
program” be created to follow up on specific duties and 
responsibilities of Law 19.123.'© This included: 


e Implementation of the recommendations by the 
Truth and Reconciliation Commission.'® 


e Provision of legal and social assistance for the fami- 
lies of the victims upon request.'®* 
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e Preservation and safekeeping of documents and ar- 
chival records collected by the National Truth and 
Reconciliation Commission and the former National 
Corporation of Reparations.'® 


The next president, Eduardo Frei Ruiz-Tagle, continued 
this work on reparations and initiated roundtables on 
human rights between 1999 and 2000.'® These round- 
tables culminated in a supplementary report of 200 new 
cases of disappeared detainees.‘ In response, elements 


In 2005, the Chilean government decided to provide 28,459 
registered victims or their relatives with lifelong governmental 
compensation (approximately US $200 per month) and free 
education, housing, and health care. 


of the follow up program for Law 19.123 were integrat- 
ed into the Human Rights Program of the Ministry of 
Interior. The new program continued to work with fam- 
ilies, and a newly reorganized judicial program provided 
logistical support to special judges conducting investi- 
gations in regiments, clandestine cemeteries, and other 
places indicated in the report by the armed forces. 


In August 2003, the next president, Ricardo Lagos, pro- 
posed and sent three bills to Congress to strengthen 
the work of the Follow-Up Program, increase pension 
amounts, and expand beneficiary access to pensions. !° 
The President argued that the human rights violations of 
the dictatorship represented a social, political, and mor- 
al scar that required additional meaningful reparation 
measures and a responsible recognition of the magni- 
tude of the problem.!”° In September 2003, President 
Lagos created the National Commission on Political 
Imprisonment and Torture Report (Valech Commission) 
to continue the work of reparations by identifying vic- 
tims, proposing new measures of reparations, and 
producing a final report.’ On November 10, 2004, the 
Valech Commission delivered its first 1,200-page report 
to President Lagos, who then presented it to the nation 
in a televised speech later than month.!” The President 
asked the Valech Commission to produce a complemen- 
tary report taking into account approximately 1,000 
additional cases submitted by victims and their fami- 
lies.!”? That report was delivered in June 2005.'" 


In 2005, the Chilean government decided to provide 
28,459 registered victims or their relatives with lifelong 
governmental compensation (approximately US $200 
per month) and free education, housing, and health 
care.!” In 2009, the Chilean Congress passed Law No. 
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20.405 creating the Institute for Human Rights.!”° Under 
this law, Chilean President Michelle Bachelet was tasked 
with creating a consultative commission, the Valech II 
Commission, for the qualification for reparations for 
disappeared detainees, persons killed by extrajudicial 
executions, prisoners of conscience, and victims of tor- 
ture.'”’ At this time, the Chilean government entered 
into international networks to help address the human 
rights abuses that occurred in Chile. In 2009, Chile 
joined the Rome Statue of the International Criminal 
Court in 2009.!8 In 2015, Chile became a signatory 
party to the Agreement on the Status and Functions of 
the International Commissions on Missing Persons. ”? 
Today, the Chilean government continues to work to 
address past human right abuses through new commis- 
sions and instruments, including the Chilean System of 
National DNA Databases to test and match DNA samples 
between relatives and missing persons.!°° 


developing an urgent interim reparations program and 
submitting final reparations policy recommendations to 
the government. 


Included in the final reparations policy reeommenda- 
tions were financial and symbolic reparations as well as 
community rehabilitation programs and institutional 
reforms. The financial reparations recommendation 
was that the government pay individual reparations 
grants to 22,000 confirmed victims each year, for six 
years. To ensure successful implementation, the CRR 
also recommended that the government appoint a na- 
tional body to implement the reparations program and 
a secretariat within the office of the President or the 
Vice President to oversee implementation. 


The government adopted some of the CRR’s symbolic 
reparations recommendations, its community rehabil- 
itation program recommendations, 
and its institutional reforms. The 
government did not adopt the 


“Apartheid was an institutional regime of racial segregation 
and systematic oppression, implemented in South Africa for 
the purpose of depriving the majority black population of basic 
rights and securing the white minority’s power over the country’s 
government, economy, and resources.” 


recommendation for a national im- 
plementing body. Nor did it adopt 
the CRR’s recommendation that it 
pay individual reparation grants for 
six years. Instead, in 2003, five years 
after the CRR submitted its final rep- 


South Africa 

“Apartheid was an institutional regime of racial seg- 
regation and systematic oppression, implemented in 
South Africa for the purpose of depriving the majority 
black population of basic rights and securing the white 
minority’s power over the country’s government, econ- 
omy, and resources.”!®! Following the election of Nelson 
Mandela as the country’s first non-white president, the 
South African government passed the Promotion of 
National Unity and Reconciliation Act (the Act) to help 
transition South Africa out of the apartheid era and into 
an era of democracy in which Black South Africans would 
have full participation. To make that transition, the 
Act created the Truth and Reconciliation Commission 
(Commission), which operated through three commit- 
tees. One committee was the Committee on Human 
Rights Violations (CHRV) which investigated the gross 
human rights violations committed during the apart- 
heid regime. Another committee of the Commission 
was the Amnesty Committee, which was responsible for 
determining which perpetrators of gross human rights 
violations would receive amnesty, that is, immunity 
from civil and criminal liability for their crimes. And 
the final committee was the Committee on Reparations 
and Rehabilitation (CRR) which was responsible for 
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arations policy recommendations, 

the South African government paid 

a one-time payment of R30,000, the 
equivalent of $4,000 U.S. dollars to some of the 22,000 vic- 
tims.!8? The payment was about one-fifth of the amount 
the CRR recommended to justly compensate victims for 
their suffering.'®* By 2004, only 10 percent of the con- 
firmed victims had received their payment. 


The History of the Apartheid and Gross 
Human Rights Violations 

De jure racial segregation was widely practiced in South 
Africa since the first white settlers arrived in South 
Africa.'** When the National Party gained control of the 
government in 1948, it expanded the policy of racial seg- 
regation, naming the system apartheid. !* This system of 
“separate development” was furthered by the Population 
Registration Act of 1950, which classified all South Africans 
as either Bantu (all Black Africans), “Coloured” (those of 
mixed race), or white.'8° Another piece of legislation, the 
Group Areas Act of 1950, established residential and busi- 
ness sections in urban areas for each race, and barred 
members of other races from living, operating business- 
es, or owning land in areas designated for a different 
race.!®” The law was designed to remove thousands of 
“Coloureds,” Blacks, and Indians from areas classified for 
white occupation.'*? As a result of the confluence of laws, 
specifically, the Population Registration Act, the Group 
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Areas Act, and several “Land Acts” adopted between 1913 
and 1955, more than 80 percent of South Africa’s land was 
set aside for the white minority.!*° 


The government also passed laws limiting education for 
Black South Africans. Specifically, the Bantu Education 
Act enacted in 1953, provided for the creation of state- 
run schools, which Black children were required to 
attend.!°° The goal of these state-run schools was to train 
Black children for “manual labour and menial jobs” the 
government “deemed suitable” for their race.!*! Black 
South Africans were also barred from attending univer- 
sities in South Africa. !%? 


To help enforce the segregation of the races and prevent 
Black South Africans from encroaching on white areas, 
the government strengthened existing “pass” laws, re- 
quiring “nonwhites to carry documents authorizing 
their presence in restricted areas.”!°? Many private com- 
panies, including ones based in the United States and 
Europe, enabled apartheid by manufacturing the mil- 
itary and police vehicles! used to enforce segregation 
and by creating the document system that stripped Black 
South Africans of their citizenship and their rights.!° 


Responses to violations of apartheid laws were brutal. 
Under South African law, police officers could commit 
acts of violence, that is, torture or kill, in the pursuit of 
their official duties.!°° One confirmed victim of gross 
human rights abuses was tortured by police on four 
different occasions.!%” On one occasion he was electro- 
cuted.!*° On another, “they put a tire around [his] neck, 
placed [his] hands behind [his] back and threw matches 
at [his] hair.”!®° On one occasion, he was tortured for five 
days.?°° And on yet another occasion, he was detained 
for six months without charges and tortured.7” 


There were also numerous large-scale shooting inci- 
dents that involved police officers roaming through 
Black townships in vehicles called Hippos and shooting 
Black people, including children.” In one incident in 
1985, a thirteen-year-old was shot and killed by security 
forces while traveling from his grandmother’s house to 
his home to pick up his schoolbooks.”°? Other children 
were shot and killed while playing 

outside with friends.” 


The Commission’s Final Report 
documented the “extreme violence 
necessary to maintain the apartheid 
regime.””°° In essence, the system of 
apartheid was held in place by gross 
human rights violations, “including 
prolonged arbitrary detention, forced exile, forced re- 
location, revocation of citizenship, forced and exploited 


labor, extrajudicial killings, and torture” committed by 
state and private actors. 
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South African police beating women with clubs after they raided and set a beer hall on fire in 
protest against apartheid, Durban, South Africa. (1959) 


There was resistance to apartheid from the beginning. 
One of the first demonstrations against apartheid took 
place in Sharpeville on March 21, 1960.” As a result of 
the demonstration, police officers opened fire on the 
crowd, “killing about 69 Black Africans and wounding 
many more.” 7°8 The primary political group that spear- 
headed the fight to eliminate apartheid was the African 
National Congress (ANC).”°° The government banned 
the ANC from 1960 to 1990. 7!° Eventually, there was 
outside economic pressure on South Africa to aban- 
don apartheid, including from the United States and 
Europe, which imposed selective economic sanctions 
on South Africa.7!! 


Secret negotiations between the National Party, the rul- 
ing apartheid party, and the ANC, the resistance, to end 
apartheid began under President Botha and concluded 
under President F.W. de Klerk on February 2, 1990, when 
he announced that he would release all political pris- 
oners and unban anti-apartheid organizations, like the 
ANC.?” De Klerk’s announcement began formal negoti- 
ations to end apartheid.”!? The bargain struck required 
the NP to give up power and allow free elections in ex- 
change for amnesty.”!* Those negotiations culminated 


Eventually, there was outside economic pressure on South Africa to 
abandon apartheid, including from the United States and Europe, 
which imposed selective economic sanctions on South Africa. 


in the Interim Constitution, which enfranchised Black 
South Africans and provided for elections in 1994.7 
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The Interim Constitution required the new Parliament to 
draft a final constitution and draft the framework for the 


new government of South Africa.7!° 


The Interim Constitution also in- 
cluded an unnumbered section 
called the coda, post-amble, or 
epilogue, which provided for am- 
nesty for the outgoing government 
in exchange for it giving up power 
peacefully and having the votes of 


instigation, command or procurement to commit [kill- 


ing, abduction, torture or severe ill-treatment]’.”””° 


The Promotion of National Unity and Reconciliation Act identified 
the need for reparations as a primary concern, requiring the 
Commission “to provide for ... the taking of measures aimed at the 
granting of reparations to, and the rehabilitation and restoration of 
the human and civil dignity of, victims of violations of human rights.” 


everyone respected.”!” The coda 

also included language calling for 

reparations: “[T]he violent effects 

of apartheid ‘can now be addressed on the basis that 
there is a need for understanding but not for vengeance, 
a need for reparations but not for retaliation, a need 
for ubuntu but not for victimization’.””!* Essentially 
the bargain struck during the negotiations to end 
apartheid called for the perpetrators of gross human 
rights violations to receive amnesty and the victims to 
receive reparations.”!° 


Reparations and the Creation of the Truth and 
Reconciliation Commission 

In addition to creating the Commission and outlining the 
duties of its three committees, the Promotion of National 
Unity and Reconciliation Act (the Act) identified the 
need for reparations as a primary concern, requiring the 
Commission “to provide for .. . the taking of measures 
aimed at the granting of reparations to, and the rehabil- 
itation and restoration of the human and civil dignity of, 
victims of violations of human rights.”?”° It also defined 
several key terms that would be used throughout the 
reparations process. First, it defined reparations using 
avery broad and open-ended definition: “‘any form of 
compensation, ex gratia payment,” restitution, reha- 
bilitation or recognition’.”*”” The Act also distinguished 
between a longer-term reparations policy and an interim 
urgent reparations policy that would provide urgent rep- 
arations to “victims.”?”? The urgent reparations would go 
to those “victims not expected to outlive the Commission” 
and “those who had ‘urgent medical, emotional, educa- 


tional, material, and/symbolic needs’.”””4 


A “victim” was defined as a person who “‘suffered harm 
in the form of physical or mental injury, emotional 
suffering, pecuniary loss or substantial impairment of 
human rights, (i) as a result of a gross violation of human 
rights; or (ii) as a result of an act associated with a polit- 
ical objective for which amnesty has been granted’.”?”° 
“A gross violation of human rights is defined as ‘(a) the 
killing, abduction, torture or severe ill-treatment of 
any person; or (b) any attempt, conspiracy, incitement, 
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The Act also provided for but did not require, the cre- 
ation of a President’s Fund (Fund) that would hold and 
disburse funds as reparations.””” The Fund would hold 
and invest money appropriated to it by Parliament and 
money donated by nongovernmental sources. 72° 


Even though it addressed reparations, the Act did 
not codify or otherwise guarantee the right to repa- 
rations.”*° Nor did it grant the Commission power to 
implement any of the final reparations policy pro- 
posals.”°° The Commission’s power ended with the 
submission of the final report. 


The Committee on Human Rights 

Violations (CHRV) 

The Commission’s CHRV was responsible for investi- 
gating human rights abuses. One significant limit set 
on the work of the CHRV was that it could only investi- 
gate gross violations of human rights defined as killing, 
abduction, torture, and severe ill-treatment that were 
politically motivated and which occurred between 1960 
and 1994.7?! This definition of gross human rights vi- 
olations meant that forced removals to unfertile land, 
wholesale appropriation of land that left the major- 
ity of the population living on 13 percent of the land, 
oppressive labor conditions in mines and on farms, ed- 
ucational deprivations, and legal restrictions from birth 
to death would not be investigated.”*? Nor would any 
of the racially-based abuses that occurred before 1960 
be included.??? Also excluded from investigation were 
practices that excluded Black South Africans from edu- 
cational institutions and professions or restricted access 
to resources based on race.7** 


The Act also required a victim’s claim of gross human 
rights violations to be corroborated before the victim 
could qualify for reparations.”*° There was a document- 
ed massive document destruction campaign revealed 
during the reparations process, however, which likely 
affected the ability of many victims to obtain corrobo- 
rating evidence of human rights abuses they suffered.?*° 
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Further, there were outside critiques that the require- 
ment for corroboration “placed an insurmountable 
burden on many individuals who lacked supporting 
evidence of their experiences of being tortured, kid- 
napped, or losing loved ones.”??” 


With these limitations, the CHRV dispatched “special- 
ly trained statement-takers” to all parts of the nation 
to take statements of victims.”°° From the thousands of 
statements they received, several “individuals whose sto- 
ries would shed light on the broader patterns of abuses” 
were asked to tell their stories during televised hearings 
held throughout the country between 1996 and 1997.7°9 
Of the three committees, the CHRV’s work is the most 
well-known because of the televised hearings showcasing 
the victims’ stories. 


People take part at the opening session of the Truth and Reconciliation Commission. (1996) 


Once a claim was filed, an investigation was conducted 
to determine whether there was enough to corroborate 
that the individual was a victim of gross human rights 
violations.”*° If the claim was corroborated, the victim 
received a letter confirming their status as a “victim” 
of human rights abuses.”“! If the claim could not be 
corroborated, the person was also informed by letter 
and notified of their right to appeal the decision.”*” 
Ultimately, 22,000 individuals were identified as victims 
of gross human rights violations.?*? 


Amnesty Committee (AC) 

Several clauses in the Act guaranteed amnesty, that is, 
immunity from criminal and civil liability, for perpe- 
trators of gross human rights violations, which included 
individuals and the State itself.2** Perpetrators of human 
rights abuses and/or violations could apply for amnes- 
ty for acts associated with a political objective in the 
course of the conflicts of the past as long as they made 
full disclosure of all relevant facts.”“° They did not have 
to express regret or remorseor offer an apology or re- 
quest forgiveness to be granted amnesty.”“° Ultimately, 
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the Commission granted amnesty to approximately 
1,200 individuals, turning down 5,000.”*” If amnesty 
was granted, that meant a victim of the gross human 
rights violation could not pursue civil or criminal rem- 
edies against the perpetrator for the harms suffered. 
Instead, victims had to rely on the new government 
for reparations.”*° 


Six months after the Commission began its work, three 
widows of victims of the security forces and the Azanian 
People’s Organization (AZAPO) challenged the consti- 
tutionality of the Act based on the amnesty provisions, 
which absolved individuals and the state from civil and 
criminal liability for the human rights violations com- 
mitted during apartheid.”** The Constitutional Court 
held that the Act was constitutional despite the amnes- 
ty provisions because the amnesty provisions made it 
possible for “the truth of human rights violations to 
be known and the cause of reconciliation and recon- 
struction to be furthered.””°° The State authorized 
“Parliament to balance the rights of victims against the 
broad reconstructive goals of the Constitution.”*™ 


The Committee on Reparations and 
Rehabilitation (CRR) 

The Commission’s CCR was responsible for developing 
both the Urgent Interim Reparations policy program 
(UIR) and making final reparations policy recommen- 
dations to the President. The policy recommendations 
for the urgent interim reparations policy were to be im- 
plemented during the life of the CRR and the CRR would 
be responsible for implementing those recommenda- 
tions.”° The CRR was also responsible for determining 
which individuals qualified as victims under the Act’s 
definition.”°? This obligation required it to review refer- 
rals from both the CHRV and the Amnesty Committee 
and “‘make recommendations . . . in an endeavor to re- 
store the human and civil dignity of such victim’.” °* The 
work of the CRR ended once the final reparations policy 
recommendations were submitted to the president. 


Development and Implementation of the 

UIR Program 

The UIR was an interim financial reparations program. 
CRR sent UIR policy recommendations to the gov- 
ernment in September 1996.7°° The government did 
not pass regulations to implement the UIR until April 
1998.7°° The UIR regulations required information and 
referrals to services and financial assistance to access 
services that were necessary to meet urgent medical, 
emotional, educational, material, and symbolic needs 
be provided to applicants whose needs the CRR deemed 
urgent.”°’ Those applicants whose needs were deemed 
urgent included individuals who: 
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Were terminally ill and would not survive beyond the 
term of the Commission 


Had no fixed home or shelter 
Were orphaned because of the violation 


Had physical impairments that markedly affected 
their social functioning 


Required special education because of mental or 
physical disability.”°* 


The UIR payments were calculated 
based on need and the number of 
dependents the person supported, 
ranging from a maximum of R2000 
(US $250) for a victim with no de- 
pendents to a maximum of R5705 
(US $713) for beneficiaries with five 
or more dependents.”°? The regu- 
lations prohibited UIR funds from 
being transferred or ceded by vic- 
tims.”°° Further, the proceeds could not be attached as 
part of a court judgment or pass to the victim’s estate.” 


The first UIR payments were made in July 1998.7" The 
UIR “process was mostly completed in April 2001.”"°? The 
President’s Fund paid out about R44,000,000 (US $5.5 
million) in cash payments to 14,000 victims for three 
years.”°* Those payments ranged from R2000 (US $250) 
to R5600 (US $700).”° 


By 2001, South Africa had paid about 


$5.5 Million 


(R 44 million) in reparations 
to 14,000 victims for three years 


The reactions of the beneficiaries who received repa- 
rations under the UIR program were mixed.”©° None 
of the beneficiaries considered the reparations “blood 
money” that was used to buy their silence.”°” Some of the 
victims interpreted the funds, not as compensation for 
the harm suffered, but as a symbolic gesture acknowl- 
edging their suffering.”°° Others felt the compensation 
was inadequate to meet “the tangible challenges of 
daily suffering” they experienced because of apart- 
heid.”°° This group believed the UIR, even as a symbolic 
gesture, was inadequate.””° The recipients of UIR also 
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were sometimes threatened by those who did not re- 
ceive UIR payments.” 


Some critics of the UIR program contend that one inade- 
quacy of the program was the lack of information shared 
with victims about the Commission.”” Specifically, 
victims were not given information about how the 
Commission was organized or how it functioned.?” 
Thus, they were not empowered to engage with the 
Commission, nor were they knowledgeable about the 
next steps in the reparations process.” And they re- 
ceived little information regarding the perpetrators the 
Amnesty Committee was considering for amnesty.” 


One evaluation of the UIR program concluded that it “has 
not made a meaningful and substantial impact on the lives of 
recipients and cannot, therefore, be considered a significant or 
even adequate attempt at reparations.” 


One evaluation of the UIR program concluded that it “has 
not ‘made a meaningful and substantial impact on the 
lives of recipients and cannot, therefore, be considered a 
significant or even adequate attempt at reparations’.” ?”° 
Another critique was that the process for determining 
who would receive payments and providing payments 
to those individuals who qualified under the UIR took 
longer than expected.””” Although the CRR sent recom- 
mendations to the government in September 1996, the 
government did not pass regulations until April 1998, 
more than a year later.” The government’s delay in 
passing regulations caused the CRR to abandon the step 
in the process that called for the formation of a body 
that would coordinate and disburse the UIR reparations 
benefits.””° The CRR assumed those duties instead.**° 


Final Reparations Policy Recommendations 

The CRR was also responsible for developing final rep- 
arations policy recommendations that were submitted 
to the President for review. Once the final recommen- 
dations were submitted to the President, the President 
would review them and submit a set of policy propos- 
als, including some of his own to the Parliament for 
debate.”*! After a debate, the Parliament would pass 
a resolution approving the reparations policy recom- 
mendations.”®” Once the parliamentary resolution was 
passed, the President was required to “publish the ap- 
propriate regulations to enact the resolution.”*°? The 
regulations determined the basis and conditions upon 
which reparations would be granted and the authority 
responsible for implementing them.”* The regulations 
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also provided for revision, discontinuance, or reduction 
of reparations where the President deemed fit to ensure 
the efficient application of the regulations.”®° 


In creating its reparation policy recommendations, the 
CRR could consider all forms of reparations, including 
financial, symbolic, and community-wide benefits.7°° 
The CRR could also make recommendations for the 
“creation of institutions conducive to a stable and fair 
society and the institutional, administrative and legis- 
lative measures which should be taken or introduced 
in order to prevent the commission of violations of 
human rights.”?8 


In developing its proposals, the CRR turned to inter- 
national sources and structured its policies around 
the five international reparations principles: redress, 
restitution, rehabilitation, restoration of dignity, and 
reassurance of non-recurrence.”®** Once it defined the 
principles that would serve as the foundation for its 
reparations recommendations, the CRR began a consul- 
tative process with individuals, victim advocacy groups, 
NGOs, churches, civil society, and human rights organi- 
zations to develop a final reparations policy.”°? 


The final reparations policy the 
CRR submitted to the President 
observed that “without adequate 
reparation and rehabilitation mea- 
sures, there can be no healing or 
reconciliation.”*°° More specifi- 
cally, reparations were “necessary 
to counterbalance amnesty” giv- 
en the perpetrators.”*! The CRR 
reminded the government that 
reparations were a moral requirement for the transi- 
tion out of apartheid and that moral obligation required 
substantial reparation grants not token awards to vic- 
tims.”°* Granting reparations to the victims added value 
to the truth-seeking process by enabling survivors to 
experience the state’s acknowledgment of the harm 
victims, their families, and South Africa as a whole ex- 
perienced from apartheid.”” Reparations also restored 
the survivors’ dignity and affirmed the values, interests, 
aspirations, and rights of those who suffered.” Just as 
important, granting reparations also raised conscious- 
ness about the public’s moral responsibility to participate 
in healing survivors and facilitating nation-building.”” 


The Commission through the work of its committees 
identified 22,000 victims.?°° Although victim advo- 
cates urged the CRR to keep the list of victims open so 
that victims who came forward later could qualify for 
reparations, it declined to do so for two reasons.” 


539 


It concluded that the government was unlikely to ac- 
cept an open-ended list.”°° And the CRR was without 
power to expand the definition of a victim under the 
language of the Act to expand the list of people who 
qualified as victims beyond the 22,000 identified vic- 
tims.?°° The CRR made the following final reparations 
policy recommendations: 


Individual Reparations Cash Grants 

The CRR recommended that the government pay annual 
payments ranging between R23,023 ($2,878 in U.S. dol- 
lars) and R17,029 ($2,129 U.S. dollars), based on the size 
of the family for six years.°°° The amount of the grants 
was based on the median annual household income 
for a family of five in South Africa, which was R21,700 
or $2,713 U.S. dollars in 1997.2°! People in rural com- 
munities or with large numbers of dependents would 
receive more.*°” Despite the CRR’s justification for its 
reparations grant recommendations, the government 
rejected its recommendation and decided to give vic- 
tims a one-time payment of R30,000, the equivalent of 
$4,000 U.S. dollars, each.°®* The financial costs for the 
reparation grants of R30,000 amounted to .067% of the 
Gross Domestic Product (GDP) and .25% of the govern- 
ment’s total annual expenditure.?™ 


Granting reparations to the victims added value to the truth- 
seeking process by enabling survivors to experience the state’s 
acknowledgment of the harm victims, their families, and South 
Africa as a whole experienced from apartheid. 


The CRR’s policy recommendations also included several 
alternative schemes for financing the reparations grants: 


e Imposing a wealth tax; 

Imposing a one-off levy on corporate and private income; 
Requiring each company on the Johannesburg Stock 
Exchange to make a one-off donation of one percent 
of its market capitalization; 


Levyingaretrospective surcharge on corporate profits; 


Imposing a surcharge on “golden handshakes” given 
to senior public servants since 1990; and 


Suspending taxes on land and other material dona- 
tions to formerly disadvantaged communities.*® 
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Recommendations for Broader 
Macroeconomic Reforms 

As a broader restructuring of macroeconomic policies for 
the country, the CRR made the following recommendations: 
e Reallocation of resources from the defense force budget; 


Donations from individuals, international aid orga- 
nizations, and the business sector; 


Request that the EU divert unspent funds earmarked 
for development projects into the President’s Fund; 


Exert pressure on Swiss and other governments and 
banks for contributions; 


Restructure social spending limits, the tax system, 
and the Government Pension Fund to release more 
money for social spending; and 


Cancellation of foreign debt.*% 


One organization recommended that multinational 
corporations, which extracted roughly R3 billion a year 
between 1985 and 1993 from South Africa be required to 
return 1.5 percent of those profits for six years, which 
would pay for the individual reparation grants.°°’ 


Recommendations for Symbolic Reparation 
and Community Rehabilitation 

In addition to the individual reparation grants, the 
CRR recommended symbolic, community, and nation- 
al reparation and rehabilitation policy proposals. The 
symbolic measures fell into three categories: 


Individual interventions 
e Issuing death certificates 


e Exhumations, reburial, ceremonies 
Headstones and tombstones 
Declarations of death 


Expungement of criminal records, 


Acceleration of outstanding legal matters related to 
human rights violations 


Community Interventions 
e Renaming streets and facilities 


e Memorials and monuments 


e Culturally appropriate ceremonies 
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National interventions 
Renaming of public facilities 
Monuments and memorials 

A National Day of Remembrance 


The community rehabilitation recommendations fo- 
cused on programs and remedies that would address the 
harm caused to communities by apartheid policies:?% 


e National demilitarization 


Resettlement of displaced persons and communities 
Construction of appropriate local treatment centers 
Rehabilitation of perpetrators and their families 


Support for mental health services and community 
-based victim support groups 


Skills training 

Specialized trauma counseling services 
Family-based therapy 

Educational reform at the national level 
Study bursaries (monetary education awards) 
Building and improvement of schools 
Provision of housing 


The CRR also recommended several proposals aimed at 
transforming institutions and a wide range of sectors 
in South African society, including the judiciary, media, 
security forces, business, education, and correctional 
services, to prevent the recurrence of human rights vi- 
olations that characterized apartheid.?° 


The CRR had no power to implement any of the rec- 
ommendations in its final reparations policy proposal 
because its term ended with the submission of the 
Commission’s final report.?!° Recognizing that imple- 
mentation would need to be organized at the national and 
local levels, the CRR recommended that the President 
appoint a secretariat, with a fixed term to oversee the 
implementation of the reparations and rehabilitation 
proposals.*!! The CRR also recommended the appoint- 
ment of a national body, headed by a national director, 
to implement the reparations scheme.*!” Among its 
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duties, the national body would be responsible for im- 
plementing and administering any financial reparations 
policy, monitoring and evaluating the implementation 
of the reparations policies, and establishing provincial 
reparations desks to implement reparations policies at 
the local level.*"* The provincial reparations desks would 
report directly to the National Director.*!* 


Government Implementation 

After the CRR submitted its final reparations policy 
recommendations, a core group of NGOs and victim ad- 
vocacy groups emerged as leaders in the fight to ensure 
that the government implemented the final reparations 
policy recommendations implemented.*!° The govern- 
ment resisted their efforts, however, on the grounds that 
not all of the Commission’s work was completed, and 
until the Commission’s final report was submitted, the 
government was not in a position to do anything with 
reparations.*!° The final report was submitted in 2003.2!” 


In late 2002, before the Commission’s final report was 
submitted, several individual victims and victim ad- 
vocacy groups filed lawsuits in a U.S. federal district 
court under the Alien Tort Statute*!® against several 
multinational corporations that conducted business 
with South Africa during apartheid and manufactured 
products that helped the South African government 
maintain apartheid.*!® 


Only 2Q% of the CRR’s 


Original financial reparations 


recommendation was paid 
e@ ®@ 


to victims of apartheid. 


government provided around R800,000 in reburial 
expenses to 47 families of disappeared persons whose 
remains were found and reburied.?”* Public symbols of 
martyrs and those opposed to apartheid have replaced 
those public symbols of apartheid.?** The country’s larg- 
est airport is no longer named after the first apartheid 
prime minister.*”° And institutions have been integrat- 
ed even if tensions remain.*”° Much has been done for 
community rehabilitation in terms of housing, educa- 
tion, and access to healthcare. 2?’ “[T]here is still much 
to do” to ensure equity for Black South Africans in these 
areas of basic human needs, however.?° 


As of 2013, the President’s Fund stands at around 1 Billion 
rand.?*° The government has proposed to use part of this 
for medical and higher education 
assistance to the same registered 
victims who received compensation 


Five years after the CRR submitted its reparations policy erciiodcign Te iaealeo anoposei tio 


fund “community rehabilitation 
projects” in economically distressed 


recommendations, the government began paying victims a one- 
time payment of R30,000, the equivalent of $4,000 U.S. dollars. 


In the end, the government did not adopt the CRR’s 
recommendations to appoint a secretariat to oversee 
reparations. Nor did it appoint a national implement- 
ing body. It also did not adopt the recommendation for 
the government to pay individual reparations grants to 
victims for six years. Instead, in November 2003, five 
years after the CRR submitted its reparations policy rec- 
ommendations, the government began paying victims a 
one-time payment of R30,000, the equivalent of $4,000 
U.S. dollars.?*° A year later about 10 percent of victims 
had not received payment because there was difficulty 
in locating them or confirming bank account informa- 
tion.?”! The total individual reparation grants paid to 
victims amounted to one-fifth of the CRR’s original fi- 
nancial reparations recommendation. ?”” 


The government did enact some of the symbolic re- 
forms and institutional reform recommendations. The 
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communities.?°° Victims and sur- 

vivors have criticized both policies 

and have argued that medical and 
higher education assistance should be given as well to 
an additional 30,000 more survivors who, for various 
reasons, were not able to register with the Commission 
during its tenure.**! These organizations have asked 
that individual compensation get equal priority over 
community reparations and that the selection of com- 
munities for the latter program should be done in 
consultation with survivors’ organizations.?°” 


Throughout the life of the Commission and after, vic- 
tims raised the objection that the Commission and the 
government have been much more interested in placat- 
ing and protecting perpetrators than they have been in 
meeting the needs of victims.*?? Another key critique 
of the South African reparations process was that there 
was no institutional support for victims after the final 
reparations policy recommendations were submitted 
to the government because the Commission formally 
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ended with the submission of its final report.?°* “The 
failure to plan beyond the recommendations, however, 
resulted in many disappointed South Africans who as- 
sumed that meaningful reparations would begin at or 
before the close of the TRC process. Now that the TRC 
has formally shut down, the victims are left with their 
own meager resources and without any significant insti- 


Canada 
The Canadian federal government entered into the Indian 
Residential Schools Settlement Agreement in September 
2007. It acknowledged the damage Canada inflicted on its 
Indigenous peoples through the residential school system 
and established a multibillion-dollar fund to assist former 
students of residential schools in their recovery.**? It has 
five main components: the Common 
Experience Payment; Independent 


Assessment Process; the Truth 
and Reconciliation Commission; 
Commemoration; and Health and 
Healing Services.*** The Settlement 
Agreement allocated $1.9 billion to 


Throughout the life of the Commission and after, victims raised 
the objection that the Commission and the government have been 
much more interested in placating and protecting perpetrators 
than they have been in meeting the needs of victims. 


tutional support.” *°° The structure of the Commission, 
including the limitations placed on its power to imple- 
ment its reparations policy reeommendations or even 
be involved in the process after submitting its recom- 
mendations to the President, almost guaranteed that the 
victims would not receive reparations based on the final 
reparations policy recommendations. *”° 


Some scholars believe the problem with the implemen- 
tation of the reparations scheme began with the secret 
negotiations to end apartheid and carried through 
the Constitutional Court’s decision in the AZAPO case 
that the amnesty provisions were legitimate even if 
they stripped victims of remedies for actual harm suf- 
fered.°°’ From the inception of the negotiations to end 
apartheid, there was no guarantee that victims would 
receive an adequate remedy or compensation. Although 
reparations were discussed at points during the negoti- 
ation process, a reparations policy that entitled victims 
to reparations was not codified in any of the official 
documents of the new government.*?° Indeed, the Act 
allowed the President to discontinue reparations if the 
President deemed it necessary to do so.*”" A perpetra- 
tor’s entitlement to amnesty, however, was guaranteed 
by the Interim Constitution, the final Constitution, the 
Act, and the Constitutional Court.**° 


The 1948 Universal Declaration of Human Rights as- 
serted that an effective remedy should be provided for 
violations of fundamental human rights.*“! “In this con- 
text reparations have come to mean much more than 
a means of support or a kind of recognition of suffer- 
ing. They have become the unfulfilled answer to the 
question of whether or not justice has been done in the 
transition process.”**” 
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the Common Experience Payment 

for all former students of the res- 

idential schools.**° Every former 
student was given $10,000 for the first year at school and 
$3,000 for each additional year.**° 


Indigenous children in Canada were sent to residential 
schools from the 17th century until the late 1990s.**” 


First established by Roman Catholic and Protestant 


COURTESY OF LIBRARY AND ARCHIVES CANADA/NATURAL RESOURCES CANADA FONDS/A023095 


Indian residential school. 


churches, and based on racial, cultural, and spiritual 
superiority, residential schools were an attempt to sepa- 
rate Indigenous children from their traditional cultures 
and convert them to Christianity.*** The passage of the 
Indian Act in 1876 formally gave the federal govern- 
ment the power to educate and assimilate Indigenous 
people in Canada, and the Act’s further amendment in 
1894 made attendance at residential schools mandato- 
ry.°** Starting in the 1880s, the Canadian government 
made a concerted effort to establish and expand the 
residential school system to assimilate Indigenous 
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peoples into settler society and to 
reduce Indigenous dependence on 
public assistance.°° 


to work and cut off my braids, which, incidentally, according to the 


There were 130 residential schools 
in Canada between 1831 and 1996.°°! 
During this time, more than 
150,000 First Nations, Métis, and 
Inuit children were forced to at- 
tend these schools. *°? Thousands of 
Indigenous children died at school 
or as aresult of their experiences in school, while many 
remain missing.?°? Children were forced to leave their 
homes, parents, and some of their siblings, as the schools 
were segregated based on gender.?** Their culture was 
disparaged from the moment they arrived at school; 
children surrendered their traditional clothes and had 
to wear new uniforms, the boys had their hair cut, and 
many were given new names.”°° At some schools, chil- 
dren were banned from speaking their first language, 
even in letters home to their parents.*°° The Christian 
missionary staff at these schools emphasized Christian 
traditions while they also simultaneously denigrated 
Indigenous spiritual traditions.*°’ Physical and sexual 


given new names. 


abuse were common.°°° Many children were underfed, 
and malnutrition and poor living conditions led to pre- 
ventable diseases such as tuberculosis and influenza.?° 


Daniel Kennedy (Ochankuga’he), a former student at 
Qu’Appelle, recounted his experience: 


In 1886, at the age of twelve years, I was lassoed, 
roped and taken to the Government School at 
Lebret. Six months after I enrolled, I discovered 
to my chagrin that I had lost my name and an 
English name had been tagged on me in ex- 
change... “When you were brought here [the 
school interpreter later told me], for purposes 
of enrolment, you were asked to give your name 
and when you did, the Principal remarked that 


Children were forced to leave their homes, parents, and some of 
their siblings, as the schools were segregated based on gender. 
Their culture was disparaged from the moment they arrived at 
school; children surrendered their traditional clothes and had to 
wear new uniforms, the boys had their hair cut, and many were 
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“In keeping with the promise to civilize the little pagan, they went 


Assiniboine traditional custom, was a token of mourning—the closer 
the relative, the closer the cut. After my haircut, | wondered in silence 
if my mother had died, as they had cut my hair close to the scalp.” 


there were no letters in the alphabet to spell this 
little heathen’s name and no civilized tongue 
could pronounce it. 


‘We are going to civilize him, so we will give him 
a civilized name,’ and that was how you acquired 
this brand new whiteman’s name.” . . . In keep- 
ing with the promise to civilize the little pagan, 
they went to work and cut off my braids, which, 
incidentally, according to the Assiniboine tra- 
ditional custom, was a token of mourning—the 
closer the relative, the closer the cut. After my 
haircut, I wondered in silence if my mother had 
died, as they had cut my hair 
close to the scalp. I looked in 
the mirror to see what I looked 
like. A Hallowe’en pumpkin 
stared back at me and that did 
it. If this was civilization, I didn’t 
want any part of it. Iran away 
from school, but I was captured 
and brought back. I made two 
more attempts, but with no 
better luck. 


Realizing that there was no es- 
cape, I resigned myself to the task of learning 
the three Rs... visualize for yourselves the dif- 
ficulties encountered by an Indian boy who had 
never seen the inside of a house; who had lived 
in buffalo skin teepees in winter and summer; 
who grew up with a bow and arrow. °° 


Indigenous communities struggled to heal from the 
harm done by these residential schools, and starting in 
1980, former students campaigned for the government 
and churches to acknowledge the abuses of this system 
and provide some compensation.**! A group of 27 for- 
mer students filed a class action lawsuit, Blackwater v. 
Plint, against the Government of Canada and the United 
Church of Canada in 1996.°© Blackwater specifically per- 
tained to the abuses perpetrated at Alberni Residential 
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School on Vancouver Island in British Columbia.*°? The 
lawsuit spanned nine years, with the Supreme Court of 
Canada finally concluding that churches were not im- 
mune from damage claims and shared blame with the 
federal government.*™ Thousands of other former stu- 
dents began to sue the federal government and churches 
for, inter alia, assault, negligence, breach of fiduciary duty, 
and vicarious liability.°°° The sheer number of cases pend- 
ing in the Canadian court system threatened to create a 
logjam, and the federal government in June 2001 “con- 
vened a series of dialogues on the subject of developing 
alternative dispute mechanisms between representatives 
from the church organizations, the federal government, 
and Aboriginal peoples, leaders, and healers.”°°° 


The federal government issued a Statement of 
Reconciliation in 1998 that recognized the abuses of the 
residential school system and established the Aboriginal 
Healing Foundation.*® In 2001, the federal government 
created the Office of Indian Residential Schools 
Resolution Canada to manage the abuse claims filed by 
former students through the alternative dispute resolu- 
tion (“ADR”) process.?°° In 2003, the ADR process began 
to provide psychological support and calculate compen- 
sation. The Indian Residential Schools Settlement 
Agreement was signed on May 8, 2006, and it went into 
effect in September 2007.°° It is the largest class action 
settlement agreement to date in Canadian history.*”° On 
June 11, 2008, former prime minister Stephen Harper 
offered a public apology to those harmed by the residen- 
tial schools; the leaders of the Liberal Party, the New 
Democratic Party, and the Bloc Quebecois also made 
official apologies.?” 


98% of the 80,000 
eligible former students 


SSSSSSSSSSSSSSSSSSSSSSSSS 
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received payments by the end of 2012. 


As stated previously, under the Settlement Agreement, 
every former student was given $10,000 for the first 
year at school and $3,000 for each additional year.?” 
By the end of 2012, 98 percent of the 80,000 eligible for- 
mer students received payments.*”? The Independent 
Assessment Process provided a mechanism to resolve 
sexual abuse claims as well as serious physical and 
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psychological abuse claims.*” By the end of 2012, it 
provided more than $1.7 billion to former students.?” 
Survivors had to detail the abuse they faced at a hear- 
ing, such as the duration, the abusers’ identities, and 
medical and personal information.®”° This often led to 
the reopening of old wounds. For both the Common 
Experience Payment and Independent Assessment 
Process, rejections, inability to establish attendance 
at schools, failures of the process, and dismissal of 
claims led to re-traumatization of survivors and further 
harm.?” Additionally, the Settlement Agreement allowed 
attorneys to charge clients up to 15 percent for difficult 
cases seeking compensation before the Independent 
Assessment Process.*’® Unfortunately, some unethical 
private attorneys charged 15 percent, in addition to fur- 
ther improper interest, fees, and penalties.?” 


The Settlement Agreement allocated $60 million to the 
Truth and Reconciliation Commission for five years so 
that individuals, families, and communities could tell 
their stories, and the Commission held national events to 
bring public attention to this issue.2°° The Commission 
issued a report in December 2015 entitled Honouring the 
Truth, Reconciling for the Future that documented the ex- 
periences of the 150,000 survivors.?*! In addition, the 
Settlement Agreement allocated $20 million for com- 
memorative projects and $125 million for the Aboriginal 
Healing Foundation.?* It also established the Indian 
Residential Schools Resolution Health Support Program, 
which offers former students mental health resources 
provided by elders, Indigenous community health work- 
ers, psychologists, and social workers.?°? 


Residential schools continue to be in the news. In 2021, 
Indigenous communities reported they uncovered hun- 
dreds of unmarked graves of children who possibly died 
at residential schools due to disease or neglect, or who 
were possibly even killed.?°* The federal government 
responded by announcing in August 2021 an additional 
$320 million “for Indigenous communities facing the 
fallout of the residential school system,” of which $83 
million “will go toward burial site search efforts and 
commemoration for the victims.”**° The federal agency 
responsible for Indigenous relations will also create an 
advisory committee that includes experts in archaeol- 
ogy, forensics, and mental health as the grave searches 
continue. *°*° Canada’s minister of justice will also ap- 
point a special investigator to make recommendations 
about the grave sites and changes to federal law.**’ These 
discoveries have led to a federal investigation of similar 
schools in the United States. *°° 


Additionally, despite the Settlement Agreement, litiga- 
tion has not stopped.*°° In October 2022, the Canadian 
Supreme Court dismissed an appeal from a group of 
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survivors from St. Anne’s residential school in north- 
ern Ontario, who have alleged the federal government 
breached the Settlement Agreement because “it with- 
held documentation of abuse when deciding upon 
their compensation.”°°° In 2014, 
the Ontario Superior Court ordered 
12,300 pages of records (including 
transcripts of criminal trials, inves- 
tigative reports from the Ontario 
Provincial Police, and civil proceed- 
ings about child abuse) be produced 
as a part of the compensation pro- 
cess.°*! The documents were heavily 
redacted and survivors claimed the 
redactions made it impossible to determine adequate 
compensation.*”* The minister for Crown-Indigenous 
Relations has stated the office will still discuss the case 
with St. Anne’s survivors and has pointed to a 2021 report 
that noted 11 compensation cases that could be eligible 
for further payments.?% 


In January 2023, Canada stated it had agreed to pay $2.8 
billion “to settle the latest in a series of lawsuits seeking 
reparations” for the harm to Indigenous communities 
through the residential schools.*** This settlement is a 
resolution of a class action lawsuit initially filed by 325 
First Nations in 2012 seeking compensation for the de- 
struction of their languages and culture.?% Under the 
terms of the settlement, the federal government will es- 
tablish a trust fund for Indigenous communities to use 
for educational, cultural, and language programs.?%° 


A federal court judge approved the $2.8 billion settle- 
ment on March 9, 2023, noting that it is “fair, reasonable, 
and in the best interests” of the plaintiffs.**” As a part 
of this agreement, the First Nations plaintiffs consent- 


As a part of this agreement, the First Nations plaintiffs consented 
to “fully, finally and forever” release the federal government from 
claims related to the harms inflicted on the First Nations at the 
residential schools. 


ed to “fully, finally and forever” release the federal 
government from claims related to the harms inflict- 
ed on the First Nations at the residential schools. °° 
The First Nations communities will decide what to do 
with these funds “based on the ‘four pillars principles 
outlined in the agreement: the revival and protection 
of Indigenous language; the revival and protection of 
Indigenous culture; the protection and promotion of 
heritage; and the wellness of Indigenous communities 
and their members.”?%? The settlement will go to an ap- 
peal period after which the money will be managed by 
a board of Indigenous leaders through a not-for-profit 
fund.*°° The settlement does not release the federal gov- 
ernment from future lawsuits involving children who 
died or disappeared at the residential schools.*7! 


III. Domestic Reparatory Efforts 


History of the Movement for Reparations 
for African Americans 

The earliest calls for reparations for African Americans 
precede the Civil War, with enslaved people demand- 
ing compensation for their labor and bondage.*” In 
1783, Belinda Sutton, a formerly enslaved woman in 
Massachusetts, petitioned the Massachusetts General 
Court for a pension from the estate of her enslaver, Isaac 
Royall, Jr.*°? 


Fifty years her faithful hands have been com- 
pelled to ignoble servitude for the benefit of 
an Isaac Royall . . . The face of your Petitioner, 
is now marked with the furrows of time, and 
her frame feebly bending under the oppression 
of years, while she, by the Laws of the Land, is 
denied the enjoyment of one morsel of that 
immense wealth, apart whereof hath been ac- 
cumilated [sic] by her own industry, and the 
whole augmented by her servitude.* 
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Sutton’s petition is one of the first narratives of African 
Americans demanding reparations. The court grant- 
ed her petition, partially due to Royall’s resistance to 
American independence and allegiance to the Tories.*° 


Calls for reparatory justice gained momentum at the 
end of the Civil War, after the federal government failed 
to fulfill General William T. Sherman’s promise to give 
forty acres and a mule to those who were formerly 
enslaved.*°® African American abolitionist Frederick 
Douglass demanded land distribution for the formerly 
enslaved, comparing their plight to the Russian serfs who 
received land grants following their emancipation.*” 


In the late 1800s, African American freedmen led the 
call for reparations. Callie House and Isaiah Dickerson 
chartered the first national reparations organiza- 
tion, the National Ex-Slave Mutual Relief, Bounty, and 
Pension Association (MRBPA), in Nashville, Tennessee, in 
1898.8 The MRBPA grew to 300,000 members by 1916.4°? 
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Their mission included: (1) identifying the formerly 
enslaved and adding their names to the petition for a 
pension; (2) lobbying Congress to provide pensions for 
the nation’s estimated 1.9 million formerly enslaved—21 
percent of all African Americans by 1899; (3) starting local 
chapters and providing members with financial assis- 
tance when they became incapacitated by illness; and (4) 
providing a burial assistance payment when a member 
died.*!° MRBPA’s founders were inspired by the federal 
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Around the same time as Moore’s UN petitions and cre- 
ation of the Republic of New Afrika, many civil rights 
and Black Nationalist groups also demanded reparatory 
justice in addition to legal equality. For example, in the 
Black Panther’s Ten-Point Program, they called for the 
“end to the robbery by the [w]hite man of our Black com- 
munity” and demanded the debt owed of forty acres and 
two mules.*”! In a speech to students at Michigan State 
University in 1963, Malcolm X called for reparations: 


The greatest contribution to 


K-f3 


ONWARD TO VICTORY! 


THE AT He F AMBRICA 


on No. 7O™ Ga 


To all 1 La peal Eex- Slare ations in the 
moter of the movement, which has had so 
any other organization of the present day: 


NABSTEV ELLE, 
United States We Come Greeting, as General 
much opposition and more combats in its owen circle than 


this country was that which was 
contributed by the Black man . 

. Now, when you see this, and 
then you stop and consider 
the wages that were kept back 
from millions of Black people, 
not for one year but for 310 
years, you'll see how this coun- 
try got so rich so fast. And what 
made the economy as strong 
as it is today. And all that, and 
all of that slave labor that was 
amassed in unpaid wages, is 
due someone today. *7” 


TENNES#ER 


Maiagerand Pre: 


An MRB&PA broadside features both Isaiah Dickerson, the general manager, and Callie House, a national promoter and assistant 


secretary of the association, with the emblem of the United States in the center. (c. 1898) 


pension program for disabled veterans of the Civil War.“ 
MRBPA filed a lawsuit against the federal government on 
behalf of African American freedmen for $68 million—the 
value of the cotton that had been grown and harvested 
by enslaved persons and that had been confiscated by 
Confederates around the end of the Civil War.” The 


claim was denied.*! 


The MRBPA faced strong opposition from the U.S. gov- 
ernment.*'* In 1916, the government indicted Callie 
House for fraud, claiming that the leaders of MRBPA ob- 
tained money from the formerly enslaved by fraudulent 
circulars advertising that reparations from the govern- 
ment were forthcoming.* House was convicted and 
served time in a penitentiary in Missouri.*"© 


Another reparations trailblazer was “Queen Mother” 
Audley Moore, known as the “Mother” of the modern 
reparations movement.*”” Moore founded several or- 
ganizations, including the Committee for Reparations 
for Descendants of U.S. Slaves, dedicated to fighting for 
land and other reparations for African Americans.*® In 
1957 and 1959, she formally petitioned the U.N. for repa- 
rations for African Americans.*!? In 1968, Moore helped 
found the Republic of New Afrika, an organization that 
advocated for the formation of a separate majority-Black 
nation in the southeastern United States.*”° 
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In 1969, activist James Forman 

proclaimed a Black Manifesto that 
demanded $500 million from white Americans, paid by 
churches and synagogues, for their role in perpetuating 
slavery.*”* The Black Manifesto resulted in donations of 
$500,000, which supported the establishment of sev- 
eral Black political and economic organizations such as 
a Black-owned bank, four television networks, and the 
Black Economic Research Center. *”* 


The reparations movement surged in the 1980s.*”° The 
National Coalition of Blacks for Reparations in America 
was founded in 1987,‘”° and, with its help, U.S. Rep. John 
Conyers in 1989 introduced H.R. 40, a bill to establish the 
Commission to Study and Develop Reparation Proposals 
for African Americans.*”’ Rep. Conyers introduced the 
bill 20 times without success. *”® 


The publication of the 2014 essay “The Case for 
Reparations” by Ta-Nehisi Coates in The Atlantic429 
catalyzed the federal government to hold committee 
hearings to consider H.R. 40.*°° In the summer of 2020, 
the murder of George Floyd by police in Minneapolis 
sparked racial justice protests across the country that 
further pushed demands for reparations to the fore- 
front of public conversation.**! Reparations became a 
topic in the 2020 Democratic presidential primary. *?” In 
April 2021, with U.S. Rep. Sheila Jackson Lee as the bill’s 
present sponsor, H.R. 40 was voted out of the House 
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Judiciary Committee for the first time, but failed to re- 
ceive consideration by the full House of Representatives 
in the 117th Congress (2021-2022).*%° H.R. 40 has been 
reintroduced in the 118th Congress, but as of May 2023, 
it was awaiting consideration by the House Judiciary 
Committee.*** In the absence of federal action, states, 
cities, and municipalities have taken calls for repara- 
tions into their own hands. 


Federal Reparatory Efforts 

U.S. Indian Claims Commission 

The United States Indian Claims Commission 
(“Commission” or “ICC”) was established in 1946 through 
federal legislation.**° The Commission provided a fo- 
rum for Native Americans to pursue legal claims against 
the United States based on the government’s appropria- 
tion of tribal land during the 18th and 19th centuries. **° 
Congress established the forum out of a recognition that 
the treaties underlying many land transfers were inequi- 
table.**” However, the Commission was not empowered 
to transfer land back to tribes, and instead made finan- 
cial awards to successful claimants. *?® Over the course of 
approximately 30 years, the Commission resolved over 
500 claims and awarded approximately $800 million to 
tribal claimants.*%? 


The ICC was ostensibly established to redress the harms 
inflicted on Native populations during the United States’ 
campaign of colonization and relocation that began in 
the late 18th century. Government transgressions during 
this period were as diverse as they were devastating. **° 
They included not only a staggering dispossession of 
land, but also the widespread killing of Native Americans 
that many, including California Governor Gavin 
Newsom, have called a genocide.**! During this period, 
spurred by the doctrine of Manifest Destiny, the gov- 
ernment acquired nearly two billion acres of land from 
Indigenous peoples, leaving just 140 million acres under 
Native control.**” This dispossession was accomplished 
by various means, including outright conquest, treaty, 
executive order, and federal statute.** 


Although the government’s misconduct during this pe- 
riod was far-reaching, the ICC’s focus was solely on land 
transactions, mostly notably in the treaty process. Many 
government leaders and historians have claimed that 
these transactions were fair and equitable,*** but others 
have recognized that they were a means “to dismantle 
Native land ownership and codify its expropriation.”**> 
The treaties were “[nlegotiated under duress or facili- 
tated with bribes, [and] were often violated soon after 
ratification, despite the language of perpetuity.” **° 
Moreover, the Indian Removal Act of 1830** codified 
the federal policy of relocating Native Americans to 
make way for settlers, which left tribal land owners 
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with a Hobson’s choice: either sell their land via treaty, 
or be forcibly removed without compensation.***® Those 
removals led to many atrocities, including the Trail of 
Tears, in which the forced migration of Cherokee and 
other native peoples led to the deaths of thousands of 
Native Americans from disease and starvation**® 


Against the backdrop of these takings, tribes began 
to file legal claims in the U.S. courts in the early 19th 
century. But a succession of legal rulings and legisla- 
tion precluded Native Americans from even having 
their claims heard.**° Small progress was made in 
1881 when Congress passed a jurisdictional act grant- 
ing the Choctaw tribe access to the United States Court 
of Claims.**! This theoretically made the legal process 
available to Native Americans, but any tribe seeking re- 
dress first needed individual Congressional approval.*°” 
By 1946, almost 200 tribal claims had been filed in the 
Court of Claims, but only 29 received awards, and most 
of the remaining claims had been dismissed for jurisdic- 
tional technicalities. *°* “The Government, the Indians, 
and impartial researchers all deemed this process to be 
inadequatel[,]” and the prevailing dissatisfaction led to 
the creation of the Indian Claims Commission. *** 


In the late 18th century, the United 
States government acquired nearly 


2 Billion Acres 


of land from Indigenous peoples 


The Commission was established with the goal of effi- 
ciently and conclusively resolving tribal claims against 
the United States government. It had jurisdiction to hear 
claims from “any identifiable group of Indian claimants 
residing in the United States or Alaska.”*°° Much of the 
debate leading up to the enacting legislation centered 
on whether the entity should be adversarial or inves- 
tigatory, and also on what role, if any, Congress should 
play in resolving individual claims.*°° It was ultimately 
decided that, though labeled a “commission” with inves- 
tigatory powers, the ICC would also be a quasi-judicial 
and adversarial forum. *%” 


The ICC was limited to awarding monetary relief and 
thus did not have jurisdiction to restore title to land.*°® 
The authorizing legislation permitted various claims, 
including those premised on “fraud, duress, [and] un- 
conscionable consideration” as well as those based on 
“fair and honorable dealings.”*°? The Congressional 
Committee on Indian Affairs stated that the bill was 
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“primarily designed to right a continuing wrong to our 
Indian citizens for which no possible justification can 
be asserted.”*©° Indeed, the majority of claims alleged 
that “the United States acquired valuable land for un- 
conscionably low prices in bargains struck between 
unequals.”**! Another large swath of claims alleged that 
the government had failed to abide by treaty provisions 
and called for an historical accounting, including in 
instances where the government was alleged to have 
mismanaged tribal funds. *° 


The Commission initially comprised three members, 
all appointed by President Harry Truman.*®? It act- 
ed as a “quasi-judicial branch of the legislature” that 
considered voluminous documentary and testimonial 
evidence, rendered rulings on motions, and presided 
over trials.*°* Claims could be filed only during the first 
five years of the Commission.*® Neither the statute of 
limitations nor doctrine of laches could be raised as 
a defense to tribal claims, but all other defenses were 
available to the government.*®° 


In 1946, the Commission sent notice of the claims pro- 
cedures to every recognized tribe within the United 
States.*®” Native American tribes secured counsel of 
their choice and the government was represented by the 
Attorney General.*®® All land claims were divided into 
three phases: title, value-liability, and offsets.*°? In the 
title phase, the Commission sought to identify the ter- 
ritorial boundaries that the tribe exclusively occupied. 
This phase frequently relied on the testimony of histo- 
rians and anthropologists.*”° If the tribe successfully 
established title, the Commission proceeded to deter- 
mine whether the government bore any liability, and, if 
so, for what amount. During this stage, expert apprais- 
ers valued the land as of the treaty date and historical 
records were reviewed to determine the compensation 
originally paid.*”! The award was calculated based on 
the difference between the fair market value and the 
original compensation.*” Lastly, the Commission de- 
ducted “offsets” from any award based on “all money or 
property given to or funds expended gratuitously for the 
benefit of the claimant.”*”? Adverse rulings could be ap- 
pealed to the Court of Claims and, in certain instances, 
the United States Supreme Court.*” 


If a trial led to a financial award, the amount was cer- 
tified and reported to Congress after all appeals were 
exhausted.*” The award was then automatically in- 
cluded in the next year’s appropriations bill.*”° Final 
payment was deposited in the Treasury and Congress 
directed how it should be distributed.*” 


The ICC was initially set to terminate ten years after its 
first meeting,*’® but it was repeatedly extended until its 
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termination in 1978.*”° Individual cases often took sev- 
eral years to complete,**° and the appeal process alone 
typically took between eight months and three years.**! 
During its tenure, the Commission adjudicated more 
than 500 claims and issued tribal awards in over 60 per- 
cent of matters.*®* It awarded approximately $800 
million in total compensation to tribal claimants. **? At 
its termination in 1978, the Commission had not fully 
cleared its docket and the remaining matters were trans- 
ferred to the Court of Claims.*** 


The U.S. Indian Claims Commission awarded 


$800 Million 


in total compensation fo tribal claimants 


the centuries-long displacement and oppression of 
Native Americans.*®° The Commission was not em- 
powered to convey land back to tribes, *®° yet its rulings 
have barred all subsequent claims, including those to 
repossess land.*®” Nor did the Commission address 
issues such as the suppression of native languages, re- 
ligions, and forms of government.*®® And even where a 
tribe was able to secure a financial award, the amounts 
were significantly reduced in various ways. For exam- 
ple, awards were whittled down by offsets for monies 
purportedly spent by the government on behalf of the 
tribes.*8° Moreover, except in the rare claim premised 
on a Fifth Amendment “taking,” the Commission ruled 
that interest on amounts owed was not recoverable.**° 
The unpaid interest on successful claims likely amount- 
ed to several billion dollars. *”! 


Many historians have argued that a core defect in the 
ICC’s structure and practice was the adversarial rath- 
er than investigative nature of the proceedings.**” One 
scholar has observed that “the Commission, submissive 
to the requests of the lawyers who practice before it, 
has provided for a bewildering series of hearings on ti- 
tle, value offset, attorneys [sic] fees and all the motions 
that any party chooses present.”*%* Moreover, the gov- 
ernment’s role as adversary against the claimants meant 
that government attorneys often aggressively fought 
against proper compensation for tribal claimants, and, 
as a matter of policy, the Attorney General did not pur- 
sue settlement.*** Finally, the tribe’s obligation to retain 
counsel at its own cost diminished any eventual finan- 
cial award.**° In light of these and other inefficiencies, 
many have argued that the Commission should have 
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operated as an investigative rather than quasi-judicial 
body.**° Indeed, the Commission was statutorily autho- 
rized to conduct its own investigations,*” but it rarely 
employed those powers and instead consistently acted as 
a tribunal.*%% 


Despite its shortcomings, many contemporaneous po- 
litical leaders and early historians pointed to the ICC as 
proof that the United States had acted benevolently and 
had atoned for past transgressions.*°? Some have called 
these claims mere sanctimony and have argued that the 
ICC was established out of the government’s self-interest 
in cloaking itself with moral authority, especially in the 
context of the United States’ efforts to establish the post- 
World War II Nuremberg Trials.°°° Others have similarly 
argued that the Commission was simply a means of effi- 
ciently disposing of the “Indian problem.”°"! For example, 
Professor Harvey Rosenthal, author of a comprehensive 
history of the ICC,°°? has observed that “the [Clomission 
broke no new ground and was really a government mea- 
sure to enhance its own efficiency by disposing of the old 
claims and terminating the Indian Tribes.”°”? 


Tuskegee Study of Untreated Syphilis in the 
Negro Male 

From 1932-1972 in Macon County, Alabama a medical 
study observed the natural history of untreated syphilis 
in African American men. Following revelation of the 
study, a class-action lawsuit was filed against the federal 
government that resulted in a settlement of nearly $10 
million, which was divided amongst the study partici- 


refrain from drug treatment.°” Professor Boeck docu- 
mented the diagnosis and the clinical course in detail 
in all his patients, and the materials gathered from this 
clinical trial formed the basis for current knowledge 
about the course and prognosis of syphilis infections.°°° 
The work of Professor Boeck and his successors eventu- 
ally culminated in a 1955 dissertation referred to as the 
“Oslo study of untreated syphilis.”°” The significance of 
these findings served as the precursor to the Tuskegee 
Study of Untreated Syphilis in the Negro Male conducted 
in Macon County, Alabama between 1932 and 1972 on 
the campus of the Tuskegee Institute.°°° “In particular, 
it was the relative frequency of cardiovascular affections 
compared to neurological affections in patients with ad- 
vanced syphilis that interested [the Americans.] In the 
eyes of the Americans, the weaknesses of the material 
justified a prospective study, while they were also inter- 
ested in discovering whether the findings would be the 
same with ‘the negro.’”"°°? 


The United States Public Health Service Syphilis Study, 
also called the Tuskegee Study of Untreated Syphilis in 
the Negro Male, was intended to observe the natural his- 
tory of untreated syphilis in African American men.°!? 
A total of 600 African American men®! were enrolled in 
the study and told by researchers that they were being 
treated for “bad blood,” which colloquially in the region 
referred to anumber of diagnosable ailments including 
but not limited to anemia, fatigue, and syphilis.°!” The 
African American men in the study were only told they 
were receiving free health care from the federal govern- 

ment of the United States.°!? Of the 

600 enrolled men, most of whom 

were poor and illiterate sharecrop- 


African American men were enticed and enrolled in the study 
with incentives including medical exams, rides to and from the 
clinics, meals on examination days, free treatment for minor 
ailments, and guarantees that provisions would be made after 
their deaths consisting of burial stipends paid to their survivors. 


pers, 399 of them who had syphilis 
became part of the experimental 
group and 201 became part of the 
control group.°!* 


The men were enticed and en- 


pants and their families. In 1974, the federal government 
enacted legislation to require regulations to better 
protect human subjects in biomedical and behavioral 
research and issued a formal apology to the surviving 
syphilis study victims. 


From 1891 to 1910, around 2000 white patients with syph- 
ilis were admitted to a Norwegian hospital under the 
care of Professor Caesar Boeck, the head of the hospital’s 
skin department.°™ Professor Boeck held the belief that 
one should wait for the natural course of the disease and 
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rolled in the study with incentives 

including medical exams, rides to 

and from the clinics, meals on ex- 
amination days, free treatment for minor ailments, and 
guarantees that provisions would be made after their 
deaths in terms of burial stipends paid to their survi- 
vors.°!° Although there were no proven treatments for 
syphilis when the study began, penicillin became the 
standard treatment for the disease in 1947—however 
the medicine was withheld from both groups enrolled 
in the study, resulting in blindness, deteriorating 
mental health, and in some cases, sever health issues 
and death.””° 
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COURTESY OF NATIONAL ARCHIVES 


1 ovis Died Bed 


Participants in the Tuskegee Syphilis Study. 


Following a leak of the study and subsequent reporting 
by the Associated Press in July 1972, international public 
outcry led to a series of actions taken by U.S. federal agen- 
cies.°!” The Assistant Secretary for Health and Scientific 
Affairs appointed an Ad Hoc Advisory Panel, comprised 
of nine members from fields including health adminis- 
tration, medicine, law, religion, and education, to review 
the study.®°!® The panel ultimately concluded that there 
was evidence that scientific research protocol routinely 
applied to human subjects was either ignored or deeply 
flawed and thus, failed to ensure the safety and well-being 
of the men involved.°!’ Specifically, the men were nev- 
er told about or offered the research procedure called 
informed consent.°”° Researchers had not informed 
the men of the actual name of the study, its purpose, 
and the potential consequences of the treatment or 
non-treatment that they would re- 
ceive during the study.°”! The men 
never knew of the debilitating and 
life threatening consequences of 
the lack of treatments they were to 
receive, the impact on their wives, 
girlfriends, and children they may 
have conceived once involved in the 
research; and there were no choices 
given to the participants to quit the study when penicillin 
became available as a treatment and cure for syphilis.°”” 
One month after the panel’s October 1972 findings, the 
Assistant Secretary for Health and Scientific Affairs offi- 
cially declared the end of the Tuskegee Study.°”? 


Following the Ad Hoc Advisory Panel’s findings in 
October 1972, attorney Fred Gray filed a class-action 
suit on behalf of the men in the study, their wives, 
children and families resulting in a nearly $10 million 
out-of-court settlement in 1974.°** Under the 1974 settle- 
ment, 70 living syphilitic participants received $37,500 
each. The 46 living men in the control group received 
$16,000 each. The 339 deceased syphilitic participants 
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received $15,000 each. The deceased members of the 
control group received $5,000 each.°”° Attorney Gray 
also negotiated free healthcare for life for the partici- 
pants who were still living, as well as healthcare for their 
infected wives, widows, and children.>”° Attorney Gray 
was not able to locate 36 syphilitic participants and 8 
members of the control group.°”’ 


In 1974, Congress passed the National Research Act and 
created the National Commission for the Protection of 
Human Subjects of Biomedical and Behavioral Research 
to study and write regulations governing studies in- 
volving human participants.°”* The Commission was 
directed to consider: (1) the boundaries between bio- 
medical and behavioral research and the accepted 
and routine practice of medicine; (2) the role of as- 
sessment of risk-benefit criteria in the determination 
of the appropriateness of research involving human 
subjects; (3) appropriate guidelines for the selection 
of human subjects for participation in such research; 
and (4) the nature and definition of informed consent 
in various research settings.°’® In 1976, the Commission 
published the Belmont Report, which identified basic 
ethical principles and guidelines that address ethical 
issues arising from the conduct of research with hu- 
man subjects.°?° The Belmont Report attempted to 
summarize the basic ethical principles identified by 
the Commission in the course of its deliberations.**! In 
applying the general principles, the Belmont Report es- 
tablished new requirements for the conduct of research, 
including informed consent, risk/benefit assessment, 
and the selection of subjects of research.°?” 


Researchers had not informed the men of the actual name of the 
study, its purpose, and the potential consequences of the treatment 
or non-treatment that they would receive during the study. 


Following the Belmont Report, the Office for Human 
Research Protections (OHRP) was established in June 
2000 within the United States Department of Health 
and Human Services to oversee clinical trials.°?? OHRP 
replaced the Office for Protection from Research Risks 
(OPRR), which was created in 1972 and was part of the 
National Institutes of Health.°** OPRR had primary re- 
sponsibility within the U.S. Department of Health and 
Human Services for developing and implementing pol- 
icies, procedures, and regulations for the protection of 
human subjects involved in research.°?° OPRR and its 
successor agency was created to lead the Department 
of Health and Human Services’ efforts to protect human 
subjects in biomedical and behavioral research and to 
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provide leadership for all federal agencies that conduct 
or support human subject research under the Federal 
Policy for the Protection of Human Subjects.°°° To 
further protect patient interests and to ensure that par- 
ticipants are fully informed, Section 474 of the National 
Research Act also established Institutional Review 
Boards.°”’ Institutional Review Boards were established 


2. To develop a strategy to redress the dam- 
ages caused by the Study and to transform 
its damaging legacy. This is necessary be- 
cause an apology without action is only a 
beginning of the necessary healing. The 
Committee recommends the develop- 
ment of a professionally staffed center at 

Tuskegee for public educa- 

tion about the Study, training 

programs for health care pro- 


The Office for Protection from Research Risks and its successor 
agency was created to lead the Department of Health and 
Human Services’s efforts to protect human subjects in biomedical 
and behavioral research and to provide leadership for all federal 
agencies that conduct or support human subject research under 
the Federal Policy for the Protection of Human Subjects. 


viders, and a clearinghouse 
for scholarship on ethics in 
scientific research.°** 


The Committee’s report set forth 
an outline for the context of the 
apology, and provided possible 


at the local level consisting of at least five people, in- 
cluding at least one scientist, one non-scientist, and one 
person not otherwise affiliated with the institution.°°® 
No human subjects research may be initiated, and no 
ongoing research may continue, in the absence of an 
Institutional Review Board’s approval.°?9 


In February of 1994 at the Claude Moore Health Sciences 
Library in Charlottesville, Virginia, a symposium was 
held entitled “Doing Bad in the Name of Good?: The 
Tuskegee Syphilis Study and Its Legacy.”°4° The one-day 
symposium featured seven humanities scholars discuss- 
ing the Tuskegee Syphilis Experiments, their troubling 
historical reality, and their legacy.™"! Following this sym- 
posium, the Tuskegee Syphilis Study Legacy Committee 
was formed to develop ideas that had arisen at the sym- 
posium.°*? The Committee issued its final report in May 
1996,°*? presenting two goals: 


1. To persuade President Bill Clinton to apol- 
ogize to the surviving Study participants, 
their families, and to the Tuskegee com- 
munity. This apology is necessary for four 
reasons: the moral and physical harm to 
the community of Macon County; the un- 
deserved disgrace the Study has brought to 
the community and Tuskegee University, 
which is in fact a leading advocate for the 
health of African Americans; its contribu- 
tion to fears of abuse and exploitation by 
government officials and the medical pro- 
fession; and the fact that no public apology 
has ever been made for the Study by any 
government Official. 
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functions for the proposed Tuskegee 
research center.°*® 


On May 16, 1997, President Bill Clinton formally apol- 
ogized and held a ceremony at the White House for 
surviving Tuskegee study participants. Along with the 
apology, President Clinton pledged a $200,000 planning 
grant to allow Tuskegee University to pursue building 
a Center for Bioethics in Research and Health Care.>*° 
The President also announced the creation of bioeth- 
ics fellowships for minority students and extended the 
life of the National Bioethics Advisory Commission un- 
til 1999. Additionally, the President directed the Health 
and Human Services Secretary to draft a report outlin- 
ing ways to better involve all communities—especially 
minority communities—in research and health care.°*” 


COURTESY OF PAUL |. RICHARDS/AFP VIA GETTY IMAGES 


Herman Shaw speaks as US President Bill Clinton looks on during ceremonies at the White House in 
which Clinton apologized to the survivors and families of the victims of the Tuskegee Syphilis Study. (1997) 


In June 2022, the Milbank Memorial Fund—the foun- 
dation that paid the funeral expenses of the deceased 
study participants as an incentive for their participa- 
tion—publicly apologized to descendants of the study’s 
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victims for its role in the study.°*® The Milbank Memorial 
Fund conditioned the payment of these funeral expens- 
es on consent by the deceased’s descendants to conduct 
autopsies.°*? These autopsies facilitated the study’s 
ultimate purpose of observing untreated syphilis in 
African American men. The apology and an accom- 
panying monetary donation to a descendants’ group, the 
Voices for Our Fathers Legacy Foundation, were pre- 
sented during a ceremony in Tuskegee at a gathering 
of children and other relatives of men who were part 
of the study.°°° 


Japanese American Mass Incarceration 

In 1988, the federal government enacted legislation to 
acknowledge and provide redress for the mass incar- 
ceration of Japanese Americans in the United States 
between 1942 and 1946. The federal government’s plan 
included a cash payment of $20,000.00 for each surviv- 
ing incarceree, a program to fund public education of 
the events, and an apology. 


In early 1941, the United States House Committee on 
Un-American Activities (Committee) began investi- 
gating Japanese espionage in the United States.°°! The 
Committee, which existed since 1938, was authorized 
to investigate from time to time (1) the extent, charac- 
ter, and objects of un-American activities in the United 
States, (2) the diffusion within the United States of 
subversive and un-American propaganda that is insti- 
gated from foreign countries or of a domestic origin 
and attacks the principle of the form of government as 
guaranteed by the United States Constitution, and (3) 
all other questions in relation thereto that would aid 
Congress in any necessary remedial legislation.®°” The 
Committee’s focus on Japan reflected general European 
and American suspicion of Japanese espionage.*°? A year 
before the Japanese attack on Pearl Harbor in Hawai i, 
the United States Army’s Signal Intelligence Service 
broke Japan’s highest-level diplomatic code.*** The mes- 
sage appeared to reveal widespread Japanese espionage 
networks operating along the West Coast of the United 
States, which proved decisive for President Franklin D. 
Roosevelt’s authorization of the mass incarceration of 
Japanese Americans.°*°° 


On February 19, 1942, President Franklin D. Roosevelt 
signed Executive Order 9066 incarcerating Japanese 
Americans and creating a zone “from which any or all 
persons may be excluded,” at the discretion of the 
Secretary of War or appropriate military commander, 
from the whole of California, the western halves of 
Washington State and Oregon, and the southern third 
of Arizona.°*°° By the fall of 1942, all Japanese Americans 
were forcefully removed from California and sent to one 
of ten detention camps built to imprison them.°°’ Many 
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incarcerated Japanese Americans lost their property and 
assets as they were prohibited from taking more than 
what they could carry with them and what remained was 
either sold, confiscated, or destroyed in government 
storage.°°° The Masuda family, for example, owned the 
Wanto Grocery in Oakland, California, and proclaimed 
that they were American even as they were forced to sell 
their business before they were imprisoned in August 
1942.°°° The Masudas and others were among the tens 
of thousands of Japanese Americans who were incarcer- 
ated in desolate detention camps for up to four years.°° 


COURTESY OF DOROTHEA LANGE VIA NATIONAL ARCHIVES 


Oakland, California. Following evacuation orders, this store was closed. The owner, a University of 
California graduate of Japanese descent, placed the “I AM AN AMERICAN” sign on the store front 
the day after Pearl Harbor. (1943) 


Nearly 70 percent of those incarcerated were American 
citizens by birth, and the remaining 30 percent were 
Japanese nationals who were legally barred from natural- 
ization because of the de jure racist policies of the time.°™! 
Many resisted government imposed curfews and chal- 
lenged the constitutionality of the exclusion orders on 
U.S. citizens based on racial ancestry; however, resisters 
were convicted for curfew violations and the United States 
Supreme Court upheld convictions arguing the Court was 
not in a position to question claims of military necessi- 
ty.°® In the mid-1980s, these convictions were eventually 
vacated by federal court orders for writ of error coram nobis, 
which helped spur the passage of the of 1988—the law that 
eventually provided a formal apology and redress from 
the United States to Japanese Americans.°™ 


In 1948, President Harry S. Truman signed the Japanese 
American Evacuation Claims Act (1948 Act) to com- 
pensate Japanese Americans for losses incurred at the 
time of their official removal from the West Coast in 
1942.°° The 1948 Act was the first civil rights-associ- 
ated law enacted in the 20th century.*® However, the 
legislation proved largely ineffectual in compensating 
victims, because the claims process placed onerous bur- 
dens on them to prove their losses and included a lot 
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of bureaucratic red tape that slowed the claims process 
to a crawl.°°° “In all, the government paid $38 million 
to settle damage claims—a fraction of actual losses by 
Japanese Americans. Many families paid more in law- 
yer’s fees than they received in compensation.”°” 


In 1980, Congress and President Jimmy Carter ap- 
proved the Commission on the Wartime Relocation 
and Internment of Civilians (Commission).°°® The 
Commission was established to: (1) review the facts 
and circumstances surrounding the relocation and in- 
carceration of thousands of American civilians during 
World War IJ under Executive Order Numbered 9066 
and the impact of that Order on American citizens and 
resident aliens; (2) review directives of United States 
military forces requiring the relocation and incarcera- 
tion of American citizens, including Aleut civilians and 
permanent resident aliens of the Aleutian and Pribilof 
Islands (The Aleutian Islands stretch westward for about 
995 miles beyond the Alaska Peninsula in south-west- 
ern Alaska, separating the Bering Sea from the North 
Pacific Ocean.°*°? The Aleuts occupied this island chain 
for at least 8,000 years.°”° The Aleut civilian residents 
of the Pribilof Islands and the Aleutian Islands west of 
Unimak Island were removed from their land during 
World War II to temporary detention camps in isolat- 
ed regions of southeast Alaska where they remained, 
under United States control and care, until long after 
any potential danger to their home villages had passed 
571) -572 and (3) recommend appropriate remedies.°” In 
December 1982, the Commission released a unanimous 
467-page report titled Personal Justice Denied detailing 
the history and circumstances of the wartime treatment 
of people of Japanese ancestry and the people of the 
Aleutian Islands.°”4 


Two years after the Commission was approved, California 
enacted legislation permitting the filing of claims with 
the state for salary losses for up to five years at $1,000 
per year for employees who were dismissed from state 
service because of their Japanese ancestry (Los Angeles 
and San Francisco later enacted similar provisions).°”° 


The Civil Liberties Act of 1988 paid 


$20,000 


to each surviving incarceree 


The Commission’s findings and recommendations along 
with state and local efforts to provide compensation to 
the victims helped bring about the passage of the Civil 
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Liberties Act of 1988 (1988 Act). The 1988 Act, which was 
signed by President Ronald Regan, provided “redress” 
from the nation in the form of $20,000.00 for each 
surviving incarceree.°*”° Under the 1988 Act, the U.S. 
Attorney General was charged with identifying and lo- 
cating eligible individuals within 12 months of the date 
the 1988 Act was signed.°”” No application was required. 
The onus was on the Attorney General to complete the 
identification and notification process.°”° 

Eligible individuals had the right to refuse payment.°”” 
If they accepted payment, they had to waive all claims 
against the government.°®° The 1988 Act allowed for 
payments to survivors of eligible individuals who were 
deceased, priority payments to the oldest eligible indi- 
viduals, and tax treatment that excluded payments as 
income under the internal revenue laws.°*! By 1999, re- 
dress payments had been distributed to approximately 
82,220 claimants.°*” About thirty lawsuits were filed 
against the United States by those who had been found 
ineligible for redress.°°? A later settlement on a lawsuit 
filed by Japanese Latin Americans resulted in $5,000 re- 
dress payments for those claimants.°°* 


To operationalize the 1988 Act, the federal govern- 
ment established the Office of Redress Administration 
(ORA) located within the Civil Rights Division of the 
Department of Justice. °°° The ORA had 10 years to com- 
plete its work from the date the Act was signed. °*° At its 
peak, the ORA had around 100 employees.°®” Because 
the 1988 Act only authorized redress payments and did 
not itself appropriate funds, separate appropriations 
had to be secured from Congress.°°* By 1990 only $20 
million were available for redress payments, or about 
1.6 percent of the amount authorized.°°? Congress later 
resolved this issue by amending the 1988 Act, requiring 
the necessary funds to be appropriated.°”° 


The ORA worked to build trust within the commu- 
nity, working with Japanese American organizations, 
including the Japanese American Citizen League and 
the National Coalition for Redress/Reparations.°”! 
It organized redress check ceremonies throughout 
the country and held workshops to meet commu- 
nity members and disseminate information on the 
redress program. °”” 


As the life of the ORA drew to an end, the remaining 
focus turned to paying on claims that had initially 
been denied, °%? or locating recipients who had not re- 
sponded to outreach. The ORA prioritized the oldest 
living recipients.°** Cases that were initially denied 
and subsequently reviewed for reconsideration includ- 
ed Japanese Latin Americans, children of “voluntary 
evacuees,” minor children who had gone to Japan with 
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their families, and those Japanese Americans who lived 
in Hawai i and were excluded from their homes, but 
were not necessarily incarcerated.°” In some cases, 


letters of apology in 1990. 


where written documentation did not exists, the ORA 
was able to approve redress claims based on affidavits 
by contemporaneous witnesses.°”° 


The 1988 Act also established the Civil Liberties Public 
Education Fund (Public Education Fund) within the U.S. 
Treasury, which was to be administered by the Secretary 
of the Treasury and used for disbursements by the 
Attorney General and the newly established Civil Liberties 
Public Education Fund Board of Directors.°*’ The Public 
Education Fund initially received appropriations total- 
ing $1,650,000,000, and the Public Education Fund’s 
purpose was “to sponsor research and public education- 
al activities, and to publish and distribute the hearings, 
findings, and recommendations of the Commission, so 
that the events surrounding the evacuation, relocation, 
and internment of United States citizens and permanent 
resident aliens of Japanese ancestry will be remembered 
...."598 The Public Education Fund would terminate once 
the funds appropriated to it were exhausted or 10 years 
after the enactment of the 1988 Act.°°° Additionally, all 
documents, personal testimony, and other records cre- 
ated or received by the Commission during its inquiry 
were kept and maintained by the Archivist of the United 
States who was directed to preserve such documents, tes- 
timony, and records in the National Archives of the United 
States and make them available to the public for research 
purposes.°°° The Act also called upon each department 
and agency of the U.S. Government to review with “lib- 
erality,” giving full consideration to the findings of the 
Commission, any application by an eligible individual for 
the restitution of any position, status, or entitlement lost 
because of any discriminatory act of the U.S. Government 
against those of Japanese ancestry during the period of 
internment. Finally, the Act provided a formal letter 
of apology for each surviving incarceree.°°”? President 
George H. W. Bush signed the first letters of apology in 
1990.°°? One such letter from President Bush read: 


A monetary sum and words alone cannot re- 
store lost years or erase painful memories; 
neither can they fully convey our Nation’s re- 
solve to rectify injustice and to uphold the 


The 1988 Act provided a formal letter of apology for each 
surviving incarceree. President George H. W. Bush signed the first 
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rights of individuals. We can never fully right 
the wrongs of the past. But we can take a clear 
stand for justice and recognize that serious in- 
justices were done to Japanese 
Americans during World War II. 


In enacting a law calling for 
restitution and offering a 
sincere apology, your fellow 
Americans have, in a very real 
sense, renewed their tradition- 
al commitment to the ideals of 
freedom, equality, and justice. You and your 
family have our best wishes for the future.°™* 


September II, 2001 

The federal government passed legislation in 2004, 2011, 
and 2019 to compensate victims of the September 11, 
2001, terrorist attacks. Congress’s plan includes a Victim 
Compensation Fund where victims who have a physical 
injury or condition caused by the terrorist attacks can 
file claims for pain and suffering and past and future 
lost earnings. 


The militant Islamist network al-Qaeda carried out 
four coordinated suicide terrorist attacks against the 
United States on September 11, 2001, commonly known 
as 9/11.°°° Terrorists hijacked four commercial airlin- 
ers and crashed two planes into the Twin Towers of the 
World Trade Center in New York City, one plane into the 
Pentagon in Arlington, Virginia, and one plane ina field in 
Shanksville, Pennsylvania that was intended to hit a fed- 
eral government building in Washington, D.C.°°° Nearly 
3,000 people died in the attacks. °” 


COURTESY OF UNIVERSAL HISTORY ARCHIVE/UNIVERSAL IMAGES GROUP VIA GETTY IMAGES 


New York firefighters amid the rubble of the World Trade Center. (2001) 


The incineration of the Twin Towers and the crashed air- 
crafts on September 11, 2001, released clouds of noxious 
toxins at each of the crash sites.°°* First responders, vol- 
unteers, and residents near Ground Zero inhaled harmful 
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dust, smoke, toxic chemicals, and particle remnants.°? 


This toxics exposure subsequently caused various illness- 
es including more than 60 types of cancer, respiratory 
conditions, and digestive disorders.°!° Thousands of sur- 
vivors and first responders have been diagnosed with 
9/ll-related illnesses and thousands more have died.*!! 
The compensation provided to 9/11 victims and their fam- 
ilies or representatives addresses the damages from both 
the terrorist attacks and the clean-up efforts.” 


Almost immediately after the September 11, 2001 terror- 
ist attacks, Congress passed the Air Transportation Safety 
and Stabilization Act, which enacted the September 11th 
Victim Compensation Fund (VCF).°" This bill was enact- 
ed to bring financial relief to any individual, or relative 
of a deceased individual, who was physically injured or 
killed as a result of the terrorist attacks.°!* The claims 
window for this first round of funding under the VCF, 
or “VCF1,” closed in 2004. °° 


The VCF was reopened on January 2, 2011, when 
President Barack Obama signed the James Zadroga 9/11 
Health and Compensation Act of 2010 (Zadroga Act).°!® 
While VCFI1 only covered the victims (or their repre- 
sentatives) who were either killed or injured as a direct 
result of the 9/11 terrorist attacks, the Zadroga Act ex- 
panded the VCF to compensate victims for injury or 
death related to the debris removal process conducted 
in the aftermath of the terrorist attacks and to expo- 
sure to the toxic air in lower Manhattan and the other 
crash sites during that time.°” Eligible individuals must 
have been present at the World Trade Center, the sur- 
rounding New York City exposure zone, the Pentagon 
crash site, or the Shanksville, Pennsylvania crash site 
at some point between September 11, 2001, and May 
30, 2002, and diagnosed with a 9/ll-related illness. °!® 
Compensation was available to first responders; those 
who worked or volunteered in construction, clean-up, 
and debris removal; and people who lived, worked, or 
went to school in the exposure zone.°’ The claim filing 
deadline was in 2016.°° 


The 2011 Zadroga Act also established the World Trade 
Center (WTC) Health Program to provide medical mon- 
itoring and treatment for responders and survivors 
with chronic health conditions arising from the 9/1] at- 
tacks.°”! Unlike the VCF, the WIC Health Program covers 
mental health conditions.©’*The WIC Health Program 
is administered by the director of the National Institute 
for Occupational Safety and Health (NIOSH) and con- 
ducts scientific research to better identify, diagnose, and 
treat physical and mental health conditions related to 
9/ll-related exposures. °”? 
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In 2015, the Zadroga Act was reauthorized and extended 
until December 2020. °* Certain award calculations were 
changed.” The original VCF paid an average death claim 
award of over $2 million®”° and awarded anywhere from 
$500 to over $8.6 million in personal injury claims.°”’ Due 
to budgetary concerns, the reauthorization of the Zadroga 
Act in 2015 restricted victim compensation.®°”® It capped 
awards for non-economic loss from cancer conditions at 
$250,000, awards for non-economic loss from non-can- 
cer conditions at $90,000, and awards for economic loss 
of annual income at $200,000.°° 


The Zadroga Act of 2015 paid 


$250,000 


for loss from cancer 


$200,000 


for economic loss of annual income 


$90,000 


for loss from non-cancer conditions 


In early 2019, the VCF announced reductions to claim 
awards by 50 to 75 percent because of insufficient 
funds.®*° Outraged, the public demanded increased 
funding and Congress held hearings on fund and claim 
deadline extensions.®*! In July 2019, Congress passed the 
Never Forget the Heroes, James Zadroga, Ray Pfeifer, and 
Luis Alvarez Permanent Authorization of the September 
1lth Victim Compensation Fund Act (VCF Permanent 
Authorization Act), fully funding the VCF as necessary 
to pay all eligible claims through the extended filing 
deadline of October 1, 2090.°*? It also compensated any 
victims who received reduced awards due to budgetary 
restrictions with the full value of their award.°? 


Now, to receive compensation, claimants must meet 
two deadlines: the registration deadline and the claim 
deadline. ®** For both personal injury and deceased 
claims, a new or subsequent government determina- 
tion that a condition or injury is 9/ll-related triggers 
a two-year registration window. °° The two-year time 
frame applies when claimants know of both the physical 
injury and its causal connection to 9/11. °° Registration 
alerts VCF of a potential claim and preserves the right 
to file a claim in the future.®*’ Claimants can still reg- 
ister prior to having a diagnosis that their injury or 
condition is 9/l1-related. °° If registration is timely for 


Chapter 15 —{5—Examples of Other Reparatory Efforts 


any condition or injury, then all eligible conditions are 
considered for a claim.°? 


The VCF was designed to be a compensation scheme in 
lieu of tort litigation for the economic and noneconomic 
losses incurred by victims who were physically injured 
and families of victims whose lives were taken as a result 
of the terrorist attacks.©!° Claimants who participate in 
this compensation scheme waive their right to sue for 
damages for injury or death as a result of the terrorist 
attacks.°*! A compensation fund was chosen as an al- 
ternative to potential class action toxic tort litigation, 
because it is a more efficient and effective solution for 
compensating victims. *” The VCF was enacted to relieve 
victims and their families from navigating through the 
legal system and possibly having their claims rejected 
under government immunity or other potential bars.°** 


The VCF is administered by the U.S. Department of 
Justice.°** To be eligible for compensation from the 
VCF, claimants must have a physical injury or condi- 
tion caused by the 9/11 terrorist attacks or by the rescue, 
recovery, and debris removal efforts during the imme- 
diate aftermath of the terrorist attacks.°*° Claimants 
must have at least one of the pre-determined WTC- 
Related Physical Health Conditions in order to be 
eligible. °° Claimants must demonstrate a diagnosis 
through a private physician process and/or a WTC 
Health Program. °*” 


After a diagnosis, claimants then fill out a claim form 
that includes eligibility and compensation information 
and attach certain supporting documents to demon- 
strate presence at a 9/11 crash site, at a debris-removal 
route, or within a exposure zone.°** Examples of accept- 
able documentation include sworn affidavits, medical 
records, lease or mortgage documents, and employer 
letters.©*° The VCF first reviews the claim for eligibility 
and if approved, the VCF then reviews the losses claimed 
for compensation.®°° At the claimed losses stage, the 
VCF reviews non-economic loss (pain and suffering) 
based on the severity of the physical harm and reviews 
economic loss based on past and future lost earnings. °°! 
Once the total amount of compensation is calculated, 
the claimant is informed of the outcome and has an 
opportunity to appeal within 30 days.” If no appeal 
is exercised, then the U.S. Treasury authorizes the pay- 
ment and disburses it to the bank account designated in 
the claim application. 


The most significant issue with implementation has 
been the consistent capitalization of the fund. Over 
the past two decades, the Fund struggled to meet rising 
medical costs and cancer rates.®* Many exposure symp- 
toms and 9/ll-related diseases took years to manifest.°° 
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Additionally, as described above, the fund went through 
various iterations of funding and scope throughout 
its lifetime. 


Another issue has been claimants providing inadequate 
documentation for their claim or filing premature 
claims. According to the VCF’s 2022 Annual Report, 54 
percent of claims are deactivated for failure to provide 
the minimum required information, 41.9 percent of all 
claims are submitted with insufficient proof of presence 
documents, and 32.3 percent do not have a certified 
physical condition at the time the claim is filed.°°° 


Sandy Hook Elementary School 

In the years following the 2012 Sandy Hook Elementary 
school shooting, one of the deadliest in U.S. history, the 
federal Departments of Justice and Education issued 
several grants to establish a new Sandy Hook school at a 
vacant campus, to hire and train staff, including mental 
health professionals, and to help staff private charities 
that were handling donations intended for victims and 
victims’ families. 


On December 14, 2012, Adam Lanza shot and murdered 
twenty children and six adult staff members, including 
the school principal and school psychologist, at Sandy 
Hook Elementary School in Newton, Connecticut, af- 
ter killing his mother.®” Lanza had gathered an AR-15, 
two semi-automatic pistols, as well as several hundred 
rounds of ammunition stored in high-capacity maga- 
zines; his mother had purchased several of the guns.°°° 
When he arrived at the school, he shot and killed the 
school's principal and school psychologist.®? Teachers, 
who heard the gunshots, entered lockdown procedures, 
but Lanza was able to enter a classroom where he killed 
the teacher and fourteen children. He entered a sec- 
ond classroom and killed the teacher and six students; 
he also killed a special education aide and a behavior- 
al therapist.°°! When police arrived at the school, they 
discovered that Lanza had killed himself.°©? It is the 
deadliest mass shooting at an elementary school in U.S. 
history and the second deadliest school shooting over- 
all.°°? The school was demolished in 2014 and replaced 
by a new building in 2016.°* 


On January 3, 2013, Connecticut Governor Dannel P. 
Malloy established the Sandy Hook Advisory Commission, 
to investigate the facilities, recommend public policy 
implementation, and recommend law enforcement re- 
forms.°°° The Commission found that Lanza acted alone, 
but did not identify a motive.®° The Commission made 
several recommendations, including investment in men- 
tal health professionals and funding for short-term and 
long-term recovery plans and behavioral health and ed- 
ucation responses to crisis events.°° 
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At least $28 million was raised by more than 77 chari- 
ties in the years after the shooting, with about a quarter 
of that amount distributed to families by the end of 
2014.°°° Families settled a lawsuit with Remington, the 
manufacturer of the gun used by Lanza, for $73 mil- 
lion®? and won judgements of $965 million and $473 
million against Alex Jones, the founder of Infowars, for 
defamation, infliction of emotional distress, and viola- 
tions of Connecticut’s Unfair Trade Practices Act.°”° 


The federal Departments of Justice and Education have 
awarded several grants to supplement these funds. A 
Hartford Courant review found that the federal govern- 
ment had given the town of Newton and several agencies 
related to Sandy Hook over $17 million in aid, used pri- 
marily to enhance mental health services and school 
security, in the two years following the shooting.°”! Much 
of the money from the grants went directly to opening 
the new Sandy Hook Elementary.°” 


On December 17, 2013, the U.S. Department of Justice 
Office for Victims of Crime granted $1.5 million to the 
Connecticut Judicial Branch to reimburse organizations 
and agencies that provided direct support to victims, 
first responders and the Newton community.°” The 
grant provided reimbursements for costs incurred by 
organizations that provided crisis intervention services, 
trauma-informed care, victim-related law enforcement 
support, and costs incurred in moving students from 
Sandy Hook to a new school location.® The grant was 
distributed through the Antiterrorism and Emergency 
Assistance Program, which grants awards for crisis re- 
sponse, and is funded by the Crime Victims Fund for 
the Antiterrorism Emergency Reserve Fund.®” The 
Department of Justice also provided $2.5 million in 
funding for Connecticut and Newtown law enforcement 
agencies through the Bureau of Justice Assistance.°”° 


In June 2014, the Department of Justice issued anoth- 
er grant for $7.1 million through its Office for Victims 
of Crime.” This grant was for victim services, school 
safety efforts, and new mental health services.°”® 
Additionally, the town of Newton and the state received 
$2.5 million from the Department of Justice for police 
overtime costs.°”? 


The federal funding was split between several groups. 
Newton Recovery & Resiliency Plan received $826,443: 
$618,000 went to hiring four fulltime staffers.°°° The 
second group, Resiliency Center of Newton, received 
$501,000, with $408,000 used for hiring therapists. °*! 
The United Way of Western Connecticut received around 
$131,355 from the Department of Justice, of which half 
was spent to hire a lobbying firm for public relations. °°” 
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The Sandy Hook Foundation used $122,000 of the funds 
to hire an Executive Director.°” 


School Emergency Response to Violence (SERV) Grants 
from the Department of Education totaled $6.4 million; 
$1.3 million was earmarked for mental-health provid- 
ers working with student survivors.°** The rest was 
used to hire teachers, security guards, and other per- 
sonnel. In total, the federal government has given $17 
million in additional aid for mental health services and 
school security. °°° 


The Federal Government has given 


$17 Million 


in additional aid for mental health 
services and school security 


The grants were designed to strengthen the aid in- 
frastructure and create programs that will aid in the 
recovery process for many years.°°° Immediately after 
the shooting, there was an increase in crisis referrals for 
mental health assistance, an increase in chronic absen- 
teeism, and an increase in school nurse visits. °°” 


Parents and community members criticized the fund 
disbursement process, since most of the grants were 
for support services, and none of the federal money 
was designated for survivors or their families.°** Parents 
have said in public meetings that “trying to get help has 
been at best confusing, and at worst impossible, for 
many families” and that the advertised supports were 
inaccessible and difficult to identify.°°? Some have also 
argued that the funds have gone towards hiring public 
relations and lobbying firms rather than going to di- 
rect aid.°°° The Sandy Hook Foundation, for example, 
raised $12 million for victims’ families through private 
donations and distributed only $7.7 million, without ac- 
counting for the rest." The Department of Justice still 
granted the Foundation $173,830, most of which was 
used to pay the salary of the director. °?” 


Iranian Hostages 

In 2015, Congress created the United States Victims 
of State Sponsored Terrorism Fund to compensate 
American diplomats and staff who had been abduct- 
ed and held hostage by Iranians at the U.S. Embassy in 
Tehran for 444 days between 1979 and 1981.°”? Each for- 
mer hostage is entitled to receive $10,000 for each day 
they were held in captivity; spouses and children of the 
former hostages are entitled to a lump sum of $600,000 
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each.°°* However, due to issues with funding, the former 
hostages and their families have yet to receive the entire 
amount each are due.®”° 


On November 4, 1979, a group of 3,000 Iranians stormed 
the U.S. embassy in Tehran and took 63 American men 
and women hostage.°”° The seizure took place shortly 
after the Iranian Revolution. Mohammed Reza Shah 
Pahlavi, the previous ruler of Iran who was deposed in 
January of 1979, had been a close ally to the U.S.; after he 
was deposed, the revolutionary government treated the 
U.S. cautiously and suspiciously.®”’ The U.S. embassy had 
been the scene of frequent demonstrations by Iranians 
who opposed the American presence in Iran and, on 
February 14, 1979, the embassy was attacked and brief- 
ly occupied by guerillas, trapping the U.S Ambassador 
William H. Sullivan and 100 members of his staff in- 
side.°°® The Ambassador called on Ayatollah Khomeini, 
the revolutionary leader of Iran for help; Khomeini’s 
forces freed the hostages, but several personnel were 
wounded or killed.®°? No compensation program has 
been proposed for the February 14 hostages. 
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This photo taken on the first day of occupation of the U.S. Embassy in Tehran shows American 
hostages being paraded by their militant Iranian captors. (1979) 


In October 1979, the Shah Pahlavi travelled to New York 
City to obtain medical treatment. U.S. authorities in- 
formed the Iranian prime minister, Mehdi Bazargan, 
of the trip and Bazargan guaranteed the safety of the 
U.S. embassy and its staff from potential retaliation for 
Americans welcoming the deposed ruler.’”°° The leaders 
of the storming of the embassy, a group of about sixty 
Iranian university students, who called themselves the 
Students Following the Imam’s Line, demanded that the 
Shah be returned immediately to face the revolution.””! 
In the following days, the Carter Administration and 
diplomats from other countries attempted but failed to 
negotiate the release of the hostages.’°* On November 
12, acting foreign minister Abolhasan Bani-Sadr pro- 
posed a release of the hostages if: (1) the United States 
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ceased interfering in Iranian affairs, (2) the Shah was 
returned to Iran for trial, and (3) assets in the Shah’s 
possession were declared stolen property.’”? The U.S. re- 
sponded by stating that it would support establishing an 
international commission to investigate human rights 
abuses under the Shah’s regime and by refusing to pur- 
chase Iranian oil, instituting an international economic 
embargo against Iran, and freezing billions of dollars in 
Iranian assets in the United States.”°* On November 17, 
13 hostages, all women or African Americans, were re- 
leased on orders of Khomeini on the grounds that they 
were unlikely to be spies.’°° 


On April 24, 1980, a small group of special operations 
soldiers attempted to free the hostages by force.’°° Their 
mission failed, however, when three of eight helicopters 
malfunctioned; U.S. forces withdrew, and one helicopter 
crashed.’” Eight U.S. service members were killed. ’°° 
No diplomatic progress was made until later in the year. 
In Mid-August, Iran implemented a permanent govern- 
ment; in September, Iraq invaded Iran. ’°? The economic 
embargo and Iran-Iraq War led to Iran re-engaging in 
hostage negotiations. ”’° Algerian diplomats eventually 
brokered an agreement, the Algiers Accords, and the 
hostages were released on January 20, minutes after the 
inauguration of Ronald Reagan. ”! The hostage crisis is 
widely believed to have contributed to Reagan’s victory 
over Carter.’ The Algiers Accords included, among oth- 
er items, a provision preventing the freed hostages from 
seeking compensation from Iran in U.S. courts.”? As a 
result, former hostages and their families have never 
successfully won judgments or collected damages from 
the harms of the hostage crisis. 


The Hostage Relief Act of 1980, passed during the crisis, 
did not provide a cash payment to former hostages or 
their families, but did provide other benefits, includ- 
ing: the creation of an interest-bearing salary savings 
fund including retroactive interest; reimbursement of 
medical expenses; extension of various forms of ser- 
vice members’ relief to hostages; tax relief, including 
deferred assessment of taxes for the period of captiv- 
ity and refunding of tax collected prior to enactment 
of the Act; and educational expenses for family mem- 
bers and hostages.” A proposal to provide each hostage 
with $1,000 per day of captivity, to be funded by frozen 
Iranian assets, was rejected by the State Department on 
the grounds that it would complicate negotiations.’ 


On the same day that the Algiers Accords were signed, 
President Carter created the President’s Commission 
on Hostage Compensation, with the goal of providing 
recommendations on financial compensation to former 
hostages. “© The commission issued a report that the 
United States, as the employer of the former hostages, 
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should not be held liable in a “tort sense” but that the 
former hostages should receive a payment of tax-ex- 
empt detention benefits in the amount of $12.50 per day 
of captivity, similar to benefits paid to Vietnam War pris- 
oners of war.”” These recommendations were debated 
in Congress, but ultimately not adopted.”!® 


In 2015, Congress passed the United States Victims of 
State Sponsored Terrorism Act, establishing a fund 
through the Consolidated Appropriations Act of 2015.”!° 
The Fund initially included an appropriation for $1.025 
billion for Fiscal Year 2017.”7° Further funding has 
been provided by proceeds of federal enforcement 
actions.’! At the time of passage, 37 former hostages 
were still alive.’””” Each hostage is entitled to receive 
$10,000 per day of captivity, and spouses and children 
are each entitled to a lump sum of $600,000.”7? Some of 
the appropriated money came from a $9 billion penalty 
assessed on Paris-based bank BNP Paribas, for violating 
sanctions against Iran, Sudan, and Cuba.’*4 


In November 2019, Congress enacted the United States 
Victims of State Sponsored Terrorism Fund Clarification 
Act, amending the original legislation by extending the life 
of the Fund and expanding eligibility to receive payments 
from the Fund.”° The Consolidated Appropriations Act 
of 2021 again amended the legislation.’”° 


An eligible claimant was originally statutorily limited to: 


e aU.S. person”’ with a final judgment issued by a 
U.S. district court under state or federal law against 
a state sponsor of terrorism and arising from an act 
of international terrorism; 


a U.S. person who was taken and held hostage from 
the United States embassy in Tehran, Iran, from 
the period beginning November 4, 1979, and end- 
ing January 20, 1981, or the spouse and child of that 
person, and who is also identified as a member of 
the proposed class in case number 1:00-CV-03110 
(EGS) of the U.S. District Court for the District of 
Columbia (Roeder I);”8 or 


the personal representative of a deceased individual 
in either of the two categories.”° 


On May 17, 2016, the Attorney General appointed 
Kenneth R. Feinberg as the Special Master to admin- 
ister the Fund.’°° The Clarification Act removed the 
requirement that the former hostage be identified as a 
class member of Roeder I, but the requirement remains 
for the hostages’ spouses and children.”*! 
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Former hostage applicants for the fund were required 
to apply by October 12, 2016.”°? Each applicant needed 
to establish eligibility. Former hostages were required 
to verify their identities and the date that they were re- 
leased; spouses were required to verify that they were 
married to the former hostage during the hostage peri- 
od, and children were required to produce birth records 
showing that they were born before January 20, 1981.77 


The United States Victims of State 
Sponsored Terrorism Act of 2015 gave 


$10,000 Per Day 


of captivity to the Americans 
held hostage at the United 
States Embassy in Iran 


The Special Master has ultimate authority over compen- 
sation of the fund, and their decisions are not subject to 
administrative or judicial review.’** A claimant whose 
claim is denied may request a hearing before the Special 
Master within 30 days of receipt of the denial.”*° The 
Special Master hosted two telephonic town hall meetings 
to provide potential claimants, their lawyers, and the 
public with the opportunity to ask questions concerning 
the Act, and the Special Master also met personally with 
victims’ advocates.’°° 


The Special Master extended the application deadline to 
December 2, 2016 and received a total of 2,883 applica- 
tions for both the former Iran hostages and their families 
and those who had received eligible judgements.”°’ By 
August 2017, $1 billion had been disbursed.’?8 


The Fund distributed another $1 billion between 2017 
and 2019, and another $1.2 billion between 2019 and 
2022. As of the 2023 report, $107.8 billion in compen- 
satory and statutory damages remained unpaid for the 
former hostages other individuals eligible for com- 
pensation from the fund.” The Fund is scheduled to 
terminate in 2039, and the Special Master will authorize 
annual payments if sufficient funds are available.“° 


The Act was amended in 2019 to include 9/11 victims who 
had won judgements against Iran and the Fund was con- 
verted to be disbursed on a pro rata basis.”! Following 
the amendment, the Fund was to be divided in half: half 
to be provided for 9/11-related victims of state sponsored 
terrorism and half to non-9/1] victims.” The half allocat- 
ed to non-9/11 related victims is further divided on a pro 
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rata basis, based on the amounts outstanding and unpaid 
on eligible claims, until such amounts are paid in full.” 


As a result of the inclusion of 9/l1-related claimants to the 
fund, only a fraction of the amount designated for for- 
mer hostages and their families has been distributed.”“* 
The former hostages have received occasional payments; 
Fund administrators estimate that the non-9/1] beneficia- 
ries, including the former hostages, have received about 
24% of what they are eligible for.”° As of September 26, 
2021, only 35 hostages remained alive.” As long as the 
Fund is maintained and there are outstanding payments, 
the Special Master will authorize payments on an annual 
basis. ““” The Fund sunsets on January 2, 2039.48 


State and Local Reparatory Efforts 
Rosewood, Florida 

The Florida Legislature passed a claim bill in May 1994 
to acknowledge and provide redress for the destruction 
and massacre of Rosewood, Florida, a small, predomi- 
nantly African American community with approximately 
120 residents that had wealth in the form of homes and 
businesses.”° Florida’s restitution to victims included 
approximately $2.1 million in compensation and a state 
scholarship fund for direct descendants. °° 


COURTESY OF BETTMANN VIA GETTY IMAGES 


ope, 


the report from Taylor, a white vigilante mob led by 
Levy County Sheriff Robert Elias Walker descended 
upon Rosewood.’°? The mob tortured and killed an 
African American man named Sam Carter.’°* For the 
next week, hundreds of white vigilantes arrived in 
Rosewood.’®° They burned every home and building 
structure, such as churches and schools, murdered 
six African American residents, and wounded dozens 
more.’°° Two white men also died in a shootout.’°’ 
News of the “race war” traveled quickly throughout the 
state and country,’”°® but the Florida Governor never 
sent in the National Guard to protect African American 
residents and end the violence.” Many of Rosewood’s 
African American residents fled to the nearby swamps 
and hid during the riots.’°° A rescue train evacuated 
fleeing residents to Gainesville.” At the end of the 
violence, only the house of John and Mary Jane Hall 
Wright, the white residents of Rosewood, remained 
standing.’©? On February 12, 1923, a grand jury con- 
vened in Bronson, Florida, to investigate the Rosewood 
massacre.’°? Four days later, the grand jury found in- 
sufficient evidence to prosecute.’°* African American 
residents never returned to Rosewood.’© 


In 1994, restitution to Rosewood victims passed the 
Florida House of Representatives as a claim bill, spon- 
sored by Representative Miguel 
DeGrady.’° A claim bill provides 
compensation to those injured by 
an act or omission of the state, its 
subdivisions, agencies, officers, or 
employees.’ The bill “recognize[d] 
an equitable obligation to redress 
the injuries as a result of the destruc- 
tion of Rosewood” and consisted of: 
(1) a finding of facts; (2) a direction 
to the Florida Department of Law 
Enforcement to conduct a crimi- 
nal investigation in and around the 
Rosewood incident; (3) $500,000 
to be distributed from the General 
Revenue Fund to African American 
families from Rosewood to compen- 
sate for demonstrated property loss; 
(4) compensation of $150,000 from 
the General Revenue Fund for each 


Ruins of a two-story shanty near Rosewood, Florida, where twenty Black people barricaded themselves and fought off a 
white vigilante mob. The race riots followed an alleged brutal attack on a white woman. (1923) 


The decimation of Rosewood started on January 1, 1923, 
when a white woman named Fannie Taylor reported 
an attack by an unidentified African American man in 
the town next to Rosewood.”*! Many African American 
descendants of Rosewood contend that the “attack” was 
a cover-up for a visit from her white lover.”°? Hearing 
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of the nine living survivors; (5) the 

establishment of a state scholarship 
fund for direct descendants of Rosewood families; (6) a 
direction to the state university system to continue re- 
searching the Rosewood incident and the history of race 
relations in Florida and develop educational materials 
about the destruction of Rosewood.’°8 
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After weeks of sensation in the news following the vi- 
olence in January 1923, the story of the Rosewood 
massacre disappeared from public media, as survivors 
largely never spoke of the event.’°? In 1982, investiga- 
tive reporter Gary Moore from the St. Petersburg Times 
unraveled the history of Rosewood in a comprehensive 


of Rosewood descendants. 


article that later became a story on CBS’s 60 Minutes.””° 
The media attention galvanized Arnett Doctor, a descen- 
dent of Rosewood residents, who had been gathering the 
history of Rosewood for years.” Doctor was the driv- 
ing force behind Rosewood becoming a public issue.””” 
He secured the counsel of Holland & Knight to help 
descendants and victims seek compensation from the 
state for the violence and destruction of Rosewood.’ 
With the firm’s help, former Rosewood residents and 
their descendants were named in a claim bill, alleging 
physical and emotional suffering that resulted from acts 
or omissions of law enforcement and other county and 
state officials.’“* However, they missed the filing dead- 
line for the 1993 session, so the bill was not introduced. 


That year, however, two other bills 
addressing Rosewood’s history were 
introduced and failed to pass.’ 
Nonetheless, coupled with public 
pressure, the failed bills paved the 
way for the commission of an aca- 
demic report that substantiated the 
claims of Rosewood descendants.’ 
Chaired by Dr. Maxine Jones of the Florida State University 
Department of History, the team issued its December 1993 
report, A Documented History of the Incident Which Occurred 
at Rosewood, Florida in January 1923.” Opponents attacked 
the report as hearsay.’’*° One of the authors of the report 
admitted that “perhaps the most damaging charge against 
the historical report was that it failed to include state- 
ments or interviews by accused whites or their friends or 
relatives.”””? But white people in the area refused to be 
interviewed for the report and were even hostile to the 
historians in some instances.’°° The historical report 
was enough evidence to support an equitable cause of 
action, even if it might not have survived scrutiny in a 
court proceeding.”*! 


Coupled with public pressure, the failed bills paved the way for the 
commission of an academic report that substantiated the claims 
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The claim bill for compensation was reintroduced in the 
legislative 1994 session and hearings were held to elicit 
testimony from Rosewood survivors.’®? At the hearings, 
survivors and expert witnesses testified about post-trau- 
matic stress disorder symptoms and other suffering 
from the violence of the Rosewood massacre.’°? When 
the bill was on the state House floor, 
opponents attacked the bill with 
similar arguments—the violence was 
over 70 years ago, there was a lack 
of definite evidence of who com- 
mitted the harms, and there was a 
fear that passing this bill would seta 
precedent for other groups injured 
in Florida’s past to make claims.’** 
The equitable nature of the claim bill served as a retort to 
these arguments since claim bills were not precedential. 
The bill passed on May 4, 1994; the House vote was 71-40 
and the Senate vote was 26-14.7°° 


The flexibility of a claim bill was critical to the descendants’ 
success in securing compensation. If the descendants had 
asked for compensation in a claims proceeding in a court 
of law, their case would have been barred by hearsay or 
statutes of limitations, but since the claim bill hearing was 
an equitable proceeding, the legislature was not bound by 
those rules of law.’”*° Restitution for the Rosewood mas- 
sacre became a moral issue for Florida, thus securing its 
passage even if it could not have been adjudicated in a 


At the hearings, survivors and expert witnesses testified about post- 
traumatic stress disorder symptoms and other suffering from the 
violence of the Rosewood massacre. 


court of law. Additionally, advocates of the bill were care- 
ful not to use the word “reparations” during discussions 
seeking compensation, and the word cannot be found in 
the bill.”°’ This was done in order to achieve passage of the 
bill.”88 Attorneys at Holland & Knight focused the bill on 
private property rights and the moral obligation Florida 
had to Rosewood victims and descendants. °° 


The Rosewood Family Scholarship Program is codi- 
fied in the state’s Education Code’”° and the Florida 
Department of Education promulgated the criteria to 
receive an award.””! The Rosewood Family Scholarship 
provides student financial assistance to a maximum 
of 50 students annually and currently provides up to 
$6,100 per student per academic year.’”” To be eligible, 
applicants must: be direct descendants who complete 
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a Florida financial aid application; provide documen- 
tation of ancestry such as a birth certificate, marriage 
license, death certificate, church record, or obituary; 
and enroll in a state university, Florida College System 
institution, or career center authorized by law.’%? 
Applicants are selected based on need.’ 


The General Appropriations Act provides funding for 
the Scholarship program.’° The scholarship award is 
distributed before each semester’s registration period 
on behalf of the student to the president of the uni- 
versity or Florida College System institution, his or her 
representative, or to the director of the career cen- 
ter where the recipient is attending.””° Since the bill’s 
enactment, there have been no notable issues with im- 
plementation. Some recent scholarship recipients have 
noted the pressure of Rosewood’s history looming over 
them on campus, resulting in a sense of purpose and 
worry about upholding the legacy of their ancestors.’%” 


In 2004, a Florida Historical Marker co-sponsored by the 
state and the Real Rosewood Foundation, a non-profit ded- 
icated to preserving the history of Rosewood, was placed on 
State Road 24 to note where the community once was.’°° It 
states: “Those who survived were forever scarred.””?9 


North Carolina Sterilization 

In 2002, Governor Mike Easley apologized for forced steril- 
izations performed under the purview of the State of North 
Carolina’s Eugenics Board.®°° In 2013, North Carolina was 
the first state to pass legislation to compensate victims of 
state-sponsored eugenic sterilizations. The law set aside a 
$10 million pool for compensation payments, and at least 
215 victims received $20,000 in 2014, $15,000 in 2015, and 
a final payment of around $5,000 in 2018.9"! 


In 1919, North Carolina passed its first forced-steriliza- 
tion law, which was amended in 1929 to allow the head 
of any penal or charitable institution that received even 
some state funding to “have the necessary operation 
for asexualization or sterilization performed upon any 
mentally defective or feeble-minded inmate or patient 
thereof.”®° The North Carolina Supreme Court invali- 


Eugenics Board to implement the new forced-steriliza- 
tion law that had very limited appeal rights.°™ 


The five members of the Board heard petitions brought by 
heads of state institutions, county superintendents of wel- 
fare, next of kin, or legal guardians arguing that individuals 
should be sterilized due to being either epileptic, “feeble- 
minded,” or mentally diseased.®° There was a very limited 
appeal process, but the Board approved about 90 percent 
of the petitions.*®° The state ultimately sterilized around 
7,600 persons, the third-largest number in the country.®” 
The program was somewhat unique in that it also sterilized 
non-institutionalized individuals, not just those residing in 
penal or mental facilities.°°* Moreover, the vast majority of 
sterilizations took place after World War II.°° 


North Carolina ultimately sterilized 


~7,600 Persons 


the third-largest number in the country 


Governor Bev Perdue established the North Carolina 
Justice for Sterilization Victims Foundation as part 
of the North Carolina Department of Administration 
in 2010 to function as a clearinghouse to help vic- 
tims of the former North Carolina Eugenics Board.®!® 
During 2011 and 2012, the Foundation also supported 
the separate Gubernatorial Task Force on Eugenics 
Compensation established under Executive Order 
83.8" This effort culminated in the State Legislature 
creating the Eugenics Asexualization and Sterilization 
Compensation Program in 2013.°!” 


The statute set out a program to compensate individ- 
uals who were asexualized or sterilized involuntarily 
under the authority of the Board under either the 1933 
or 1937 version of the law.®!* This requirement that the 
state Board have been involved and/or have a record 
of the sterilization caused implementation issues, as it 
turned out that many individuals 
were sterilized at the county level 
without the involvement of the state 


The law set aside a $10 million pool for compensation payments, 
and at least 215 victims received $20,000 in 2014, $15,000 in 2015, 
and a final payment of around $5,000 in 2018. 


Board.®"* A sterilization was “invol- 
untary” under the statute if done 
in the case of: (1) a minor child with 
the consent of the child’s parent or 
guardian, (2) an incompetent adult, 
with or without the consent of the 


dated the law in 1933, because it failed to provide any adult’s guardian or with a court order, or (3) a compe- 


notice or opportunity for appeal.*°’ In response, the 
North Carolina Legislature created the North Carolina 
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tent adult without the adult’s informed consent but with 
the presumption that the adult gave informed consent.*® 
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Aclaimant must also have been alive on June 30, 2013 in 
order to receive compensation.*'© 


The State Legislature allocated $10 million to pay com- 
pensation claims.®”” The first payment was to be made to 
those claimants deemed qualified by October 31, 2014.°8 
Any claimants determined to be qualified recipients af- 
ter that date were to receive their initial payment within 
60 days, and final payment checks splitting the remain- 
ing funds among qualified recipients were to be sent out 
within 90 days of the exhaustion of the last appeal.®!® 
Applications needed to be received by September 23, 
2014 in order to be considered for the program.®”° 


Now-Senator Thom Tillis was a co-sponsor of the legisla- 
tion while he was North Carolina Speaker of the House. 
Discussing the need for financial payments, Tillis stated: 


“We decided that we were going to take the hits 
and do the right thing for the victims. It was not 
easy. We had opposition from both sides, some 
saying we shouldn't do it at all, others saying 
we weren't doing enough. But those had been 
the arguments that had prevented it from hap- 
pening in the past, and we decided that we were 
going to push through and do the right thing for 
the victims.”°”! 


The bill specifically stated that financial compensa- 
tion would not be subject to tax and other limitations: 
(1) Any payment should not be 
considered income or assets for 
purposes of determining the eli- 
gibility for, or the amount of, any 
benefits or assistance under any 
State or local program financed in 
whole or in part with State funds; 
and (2) the N.C. Department of 
Health and Human Services should 
disregard compensation mon- 
ey in the determination of public 
assistance or recovery of Medicaid- 
paid services.®”? Once he became a 
United States Senator, Tillis authored a bill to protect 
compensation payments from any determination for 
federal benefits.*”° 


North Carolina only repealed its sterilization law in 
2003. As part of the repeal, then-Governor Easley is- 
sued a public apology.®* He stated, “To the victims and 
families of this regrettable episode in North Carolina’s 
past, I extend my sincere apologies and want to assure 
them that we will not forget what they have endured.”®”> 
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The statute creating the compensation program 
formed the Office of Justice for Sterilization Victims 
in the North Carolina Department of Administration 
to administer claims. Applicants were able to submit 
claims to the Office between until June 30, 2014.°° 
Claims needed to be dropped off in person or mailed, 
and be received by the above date to be considered. 
Claims were assessed by the North Carolina Industrial 
Commission (“Commission”).°”” 


A deputy commissioner first assessed the claims to de- 
termine eligibility, and if the claim was not approved, 
the deputy commissioner had to set forth in writing the 
reasons for the denial and notify the claimant.°®”° If not 
approved, a claimant could submit additional docu- 
mentation and request a redetermination by the deputy 
commissioner.®”? A claimant whose claim was not ap- 
proved at either previous stage had the right to request 
a hearing before the deputy commissioner, where the 
claimant could be represented by counsel, present evi- 
dence, and call witnesses.°?° The deputy commissioner 
who heard the claim had to issue a written decision 
of eligibility.°* 


A claimant could then file a notice of appeal with the 
Commission within 30 days; such appeal was to be 
heard by the full Commission, and the Commission 
had to notify all parties concerned in writing of its de- 
cision. °°? A claimant could appeal the decision of the full 
Commission to the state Court of Appeals within 30 days 


“We decided that we were going to take the hits and do the right 
thing for the victims. It was not easy. We had opposition from 
both sides, some saying we shouldn’t do it at all, others saying we 
weren't doing enough. But those had been the arguments that had 
prevented it from happening in the past, and we decided that we 
were going to push through and do the right thing for the victims.” 


of the date notice of the decision is given.*** Decisions 
favorable to the claimant were final and not subject to 
appeal by the State.°*4 


If a claimant was determined to be a qualified re- 
cipient, the Commission gave notice to the Office of 
Justice for Sterilization Victims and the Office of State 
Controller. The Office of State Controller then made a 
payment of compensation to the qualified recipient.®”° 
Compensation was intended to be in the form of two 
payments, with the first by October 31, 2014 (or 60 days 
after a claim was approved if approval happened after 
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October 31, 2014), and the second payment after the 
exhaustion of all appeals arising from denial of eligi- 
bility.°°° Several court cases appealing denials of claims 
took several years to progress through the courts, so the 
state ultimately sent three payments to victims between 
2014 and 2018. 


There were two groups of court cases regarding who 
qualified as a claimant under the program. First, a group 
of plaintiffs argued they should be eligible for compen- 
sation payments as heirs to victims of sterilization. The 
state court ruled it was not an Equal Protection Violation 
for the statute to provide compensation only to those 
victims alive on the date the statute was passed.°?” 
Second, a group of plaintiffs challenged the limitation 


with “white” being defined as a person “who has no 
trace whatsoever of any blood other than Caucasian.”**” 
The Racial Integrity Act was bolstered by the eugenics 
efforts like the Eugenic Sterilization Act, which saw non- 
White people as having inferior genes.*** One inmate, 
Carrie Buck, appealed her order of sterilization, but U.S. 
Supreme Court upheld the Virginia state law in Buck v. 
Bell (1927) by a vote of 8 to 1. *** The controversial rul- 
ing was never overturned, but the law was repealed in 
1974.845 Between 1927 and 1972, about 8,300 Virginians 
were sterilized. 54° 


In 1980, the American Civil Liberties Union sued the 
Lynchburg Training School and Hospital (previously the 
Virginia State Colony for Epileptics and Feebleminded) 
on behalf of the men and wom- 
en who had been sterilized there. 
In Poe v. Lynchburg Training School 


Several court cases appealing denials of claims took several and Hospital (1981), the U.S. District 


Court for the Western District of 
Virginia ruled that while the ster- 


years to progress through the courts, so the State ultimately sent 
three payments to victims between 2014 and 2018. 


of compensation to only those whose sterilization was 
directly under the auspices of the State Eugenics Board, 
rather than a county official or state judge. The state 
court eventually ruled that the plaintiffs’ equal protec- 
tion claim lacked merit.*?° 


Virginia (Eugenics) 

On May 2, 2002, 75 years after the Buck v. Bell Supreme 
Court decision that upheld Virginia’s eugenics statute, 
Virginia Governor Mark R. Warner issued an apology 
for the state’s embrace of eugenics and denounced the 
state’s practice that involuntarily sterilized persons con- 
fined to state institutions from 1927 to 1979.°°9 


In 1924, Virginia passed its Eugenical Sterilization Act, 
which authorized the sexual sterilization of inmates 
at state institutions. The Act provided that the super- 
intendent of the Western, Eastern, Southwestern, or 
Central State Hospital or the State Colony for Epileptics 
and Feeble-Minded could impose sterilization when he 
had the opinion that it was for the best interest of the 
patients and of society that any inmate of the institution 
under his care should be sexually sterilized and the re- 
quirements of the Act were met.**° The Act responded 
to fifty years of scholarly debate over whether certain 
social problems, including shiftlessness, poverty, and 
prostitution, were inherited and ultimately could be 
eliminated through selective sterilization.*“! The Act was 
passed alongside the Racial Integrity Act, which banned 
interracial marriage by requiring marriage applicants 
to identify their race as “white,” “colored,” or “mixed” 
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ilizations had been legal, there 

was cause to believe that correct 

procedure had not always been fol- 
lowed.®*” The plaintiffs later settled with the state out 
of court, with the state agreeing to inform women what 
had been done to them and to provide them with coun- 
seling and medical treatment.**® 


In 2013, Virginia House Member Robert G. Marshall 
introduced House Bill 1529, the Justice for Victims of 
Sterilization Act.**° The bill as introduced would have 
provided compensation in the amount of $50,000 to per- 
sons involuntarily sterilized between 1924 and 1979.°°° 
Funds would be administered by the Department of 
Social Services. °°! The provisions of the bill would expire 
July 1, 2018. °°? The bill, however, never left the House 
and died in Appropriations by February 2013.°? 


Virginia ultimately sterilized 


~8,500 Persons 


between 1927 and 1972 


In 2014, Virginia House Member Robert G. Marshall 
reintroduced the Justice for Victims of Sterilization Act 
as House Bill 74.°°* The bill included an updated sun- 
set of July 1, 2019.°°° House Bill 74 was referred to the 
Committee on Appropriations but was voted on to be 
continued in 2015.°°° 


Chapter 15 —{5—Examples of Other Reparatory Efforts 


In 2015, Virginia House Member Patrick Hope rein- 
troduced the Justice for Victims of Sterilization Act as 
House Bill 1504.°°” The bill remained the same and in- 
cluded a sunset provision. The House assigned House 
Bill 1504 to the General Government and Capital Outlay 
Subcommittee, but by February 2015, the bill was left 
in Appropriations.*°° The same year, Virginia House 
Member Benjamin Cline introduced an identical bill, 
House Bill 2377.°°° However, House Bill 2377 was left in 
Appropriations in February 2015.°° 


Despite both bills not making it out of Appropriations, an 
amendment was added to the 2015 House Budget Bill, HB 
1500, to allocate $400,000 from the state general fund 
for compensation to individuals who were involuntarily 
sterilized pursuant to the Virginia Eugenical Sterilization 
Act and who were living as of February 1, 2015.°°! As writ- 
ten in the budget, the funds were to be managed by the 
Department of Behavioral Health and Developmental 
Services and limited to $25,000 per person instead of the 
proposed $50,000.°® Furthermore, should the funding 
provided for compensation be exhausted prior to the 
end of fiscal year 2016, the department was ordered 
to continue to collect applications.*** The department 
was required provide a report to the Governor and the 
Chairmen of the House Appropriations and Senate 
Finance Committees on a quarterly basis on the number 
of additional individuals who had applied. The Virginia 
House and Senate approved House Bill 1500, and the 
bill was signed by the Governor on March 26, 2015, es- 
tablishing the Virginia Victims of Eugenics Sterilization 
Compensation Program (VESC). As of the enactment, 
there were only 11 surviving victims. 


To apply for compensation through the Victims of 
Eugenics Sterilization Compensation Fund, authorized 
through the 2015 Appropriation Act, claimants must 
complete and mail an application form and provide 
supporting documentation to the Virginia Department 
of Behavioral Health and Developmental Services.°* 


An individual or lawfully authorized representative is 
eligible to request compensation under this program if 
the individual was: 


e Involuntarily sterilized pursuant to the 1924 Virginia 
Eugenical Sterilization Act; 


Living as of February 1, 2015; and 


Sterilized while a patient at Eastern State Hospital; 
Western State Hospital; Central State Hospital; 
Southwestern State Hospital; or the Central Virginia 
Training Center (formerly known as the State Colony 
for Epileptics and Feeble-Minded; now closed). 
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On October 7, 2016, the Treatment of Certain Payments 
in Eugenics Compensation Act was signed by the 
President and became law as Public Law 114-241. This 
federal law provides that payments made under a state 
eugenics compensation program shall not be considered 
as income or resources for purposes of determining the 
eligibility of a recipient of such compensation for, or the 
amount of, any federal public benefit.°© 


California Sterilization Compensation Program 
In 2008, the State of California formally apologized 
for its eugenic sterilization program that took place 
until 1979.°° This included apologies from Governor 
Gray Davis, Attorney General Bill Lockyer, and a reso- 
lution passed by the State Senate expressing profound 
regret over the program.*®® In 2021, the California 
State Legislature passed Assembly Bill (AB) 137 creat- 
ing the California Forced or Involuntary Sterilization 
Compensation Program, apologizing for sterilizations at 
state prisons, ordering the creation of memorial plaques 
and allocating $4.5 million for financial compensation 
to those sterilized by the State.°° 


In 2021, California allocated 


$4.5 Million 


for financial compensation to 
those sterilized by the State 


California’s eugenic sterilization program began in 
1909, with the passage of Chapter 720 of the Statutes 
of 1909 (revised in 1913 [Chapter 363 of the Statutes of 
1913] and 1917 [Chapters 489 and 776 of the Statutes of 
1917]), which authorized medical superintendents in 
state homes and state hospitals to perform “asexualiza- 
tion” on patients.*°° This allowed medical personnel to 
perform vasectomies for men and salpingectomies for 
women who were identified as “afflicted with mental 
disease which may have been inherited and is likely to 
be transmitted to descendants, the various grades of 
feeblemindedness, those suffering from perversion or 
marked departures from normal mentality or from dis- 
ease of a syphilitic nature.”®”° 


The law passed unanimously in the State Assembly, and 
drew only one dissenting vote in the State Senate in 
1909.8”! The subsequent amendments shifted the focus 
of the program from the castration of those imprisoned 
in state prisons and towards the sterilization of those 
held in state mental hospitals.°” 
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California maintained 12 state homes and state hospitals 
that housed thousands of patients who were committed 
by the courts, family members, and medical authori- 
ties.°’? While many sterilizations included the use of 
consent forms, such consent was often a condition of 
release from commitment.®” This, along with other 
conditions such as lack of full information, prevented 
true consent. Moreover, AB 137 notes that even though 
the law did not target specific racial or ethnic groups, 
in practice, “labels of ‘mental deficiency’ and ‘feeble- 
mindedness’ were applied disproportionately to racial 
and ethnic minorities, people with actual and perceived 
disabilities, poor people, and women.”®” For example, 
between 1919 and 1952, “women and girls were 14 per- 
cent more likely to be sterilized than men and boys,” 
“male Latino patients were 23 percent more likely to be 
sterilized than non-Latino male patients, and female 
Latina patients were 59 percent more likely to be steril- 
ized than non-Latina female patients.”®”° 


California’s eugenic sterilization law was repealed in 
19798’, but sterilization without proper consent con- 
tinued in state institutions. In 2014, the California State 
Auditor released an audit of female inmate sterilizations 
that occurred in the state prison system’s medical facil- 
ities between fiscal years 2005-06 and 2012-13.°”8 The 
auditor discovered 144 women imprisoned by the State 
were sterilized through bilateral 
tubal ligation, which is not med- 
ically necessary and is solely used 
for female sterilization.®”? The au- 
ditor found that officials failed to 
receive informed consent in at least 
39 of these cases, but more broad- 
ly, expressed serious reservations 
about all of the procedures as they 
were “unable to conclude wheth- 
er inmates received educational 
materials, whether prison medical 
staff answered inmates’ questions, or whether these 
staff provided the inmates with all of the necessary in- 
formation to make such a sensitive and life-changing 
decision as sterilization.”*°° Following this report, the 
Legislature prohibited the sterilization for the purpose 
of birth control for any individual under the con- 
trol of the California Department of Corrections and 
Rehabilitation (CDCR).**! There are an estimated 244 
survivors of illegal prison sterilization.*** 


The California Legislature passed, and the Governor 
signed, AB 137 in the 2021-2022 legislative session.°°? 
AB 137 created the California Forced or Involuntary 
Sterilization Compensation Program, which financially 
compensates survivors of state-sponsored sterilization. 
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The California Victim Compensation Board (CalVCB) 
administers the Program.*** 


AB 137 sets out specific criteria for those who can apply 
for compensation from the Program: “(1) Any survivor 
of state-sponsored sterilization conducted pursuant 
to eugenics laws that existed in the State of California 
between 1909 and 1979. (2) Any survivor of coercive 
sterilization performed on an individual under the cus- 
tody and control of the Department of Corrections and 
Rehabilitation after 1979.”°°° 


To be eligible under the first category, a person must 
have been: (1) sterilized pursuant to the eugenics laws 
in place between 1909-1979; (2) sterilized while the in- 
dividual was at a facility under the control of the State 
Department of State Hospitals or the State Department 
of Developmental Services; (3) and alive at the start date 
of the Program, July 1, 2021.°°° 


To be eligible under the second category, the following 
conditions must be met: (1) sterilization procedure oc- 
curred after 1979; (2) claimant was sterilized while in 
the custody of CDCR; (3) sterilization was not required 
in an emergency life-saving medical situation or due to 
a chemical sterilization program for convicted sex of- 
fenders; (4) sterilization was for birth control purposes; 


AB 137 notes that even though the law did not target specific racial 
or ethnic groups, in practice, “labels of ‘mental deficiency’ and 
‘feeblemindedness’ were applied disproportionately to racial and 
ethnic minorities, people with actual and perceived disabilities, 
poor people, and women.” 


and (5) the claimant was sterilized under one of the fol- 
lowing conditions: without consent, with consent given 
less than 30 days before sterilization, with consent given 
without counseling or consultation, or with no record 
or documentation of providing consent.*®’ The law 
also requires CalVCB to affirmatively identify and dis- 
close coercive sterilizations that occurred in California 
prisons after 1979 so that individuals may then apply 
for compensation. **° 


AB 137 allocated $4.5 million for direct financial compensa- 
tion to applicants who met the above eligibility criteria.°°? 
Each approved applicant receives an initial payment of 
$15,000 within 60 days of notice of confirmed eligibility.°°° 
After all applications are processed and all initial payments 
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are made, any remaining program funds will be disbursed 
evenly to the qualified recipients by March 31, 2024.°°! 
Applications to the program are accepted from January 1, 
2022, through December 31, 2023.89” 


Sponsor of the bill, California Latinas for Reproductive 
Justice, summarized the rationale for the apology and 
financial compensation: 


California will become the third state to com- 
pensate survivors of forced sterilizations under 
eugenics laws, following North Carolina (2013) 
and Virginia (2015). It will also become the first 
state to compensate survivors of involuntary 
sterilizations performed outside of formal eu- 
genic laws. Enactment of this bill would send 
a powerful message around the country that 
forced sterilizations will not be tolerated in 
carceral settings, including prisons, detention 
centers, and institutions.°% 


The bill specifically stated that financial compensation 
would not be subject to tax and other limitations: 


Notwithstanding any other law, the payment 
made to a qualified recipient pursuant to this 
program shall not be considered any of the 
following: (1) Taxable income for state tax pur- 
poses; (2) Income or resources for purposes 
of determining the eligibility for, or amount 
of, any benefits or assistance under any state 
or local means-tested program; (3) Income or 
resources in determining the eligibility for, or 
the amount of, any federal public benefits as 
provided by the Treatment of Certain Payments 
in Eugenics Compensation Act (42 U.S.C. Sec. 
18501); (4) Community property for the pur- 
pose of determining property rights under the 
Family Code and Probate Code.*** 


Moreover, the financial compensation shall not be sub- 
ject to an enforcement of amoney judgment under state 
law, a money judgment in favor of the Department of 
Health Care Services, the collection of owed child sup- 
port, or the collection of court-ordered restitution, fees, 
or fines.8%° 


Each approved applicant receives an initial payment of $15,000 
within 60 days of notice of confirmed eligibility. 
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In 2003, the State Legislature, Governor, and Attorney 
General all issued formal apologies for the 1909-1979 
eugenic sterilization program.®”° Specifically, the State 
Senate passed a resolution expressing “profound regret 
over the state’s past role in the eu- 
genics movement and the injustice 
done to thousands of California 
men and women,” addressing “past 
bigotry and intolerance against the 
persons with disabilities and oth- 
ers who were viewed as ‘genetically 
unfit’ by the eugenics movement,” 
recognizing that “all individuals must honor human 
rights and treat others with respect regardless of race, 
ethnicity, religious belief, economic status, disability, or 
illness,” and urging “every citizen of the state to become 
familiar with the history of the eugenics movement, in 
the hope that a more educated and tolerant populace 
will reject any similar abhorrent pseudoscientific move- 
ment should it arise in the future.”°°” 


In 2021, as part of the passage of AB 137, the State 
Legislature formally expressed regret for the steril- 
izations that took place after 1979.°°* Specifically, the 
Legislature stated, “The Legislature also hereby ex- 
presses its profound regret over the state’s past role in 
coercive sterilizations of people in women’s prisons and 
the injustice done to the people in those prisons and 
their families and communities.”°°? 


AB 137 also requires the State Department of State 
Hospitals, the State Department of Developmental 
Services, and CDCR, in consultation with stakeholders 
to establish markers or plaques at designated sites.°°° 
Stakeholders must include at least one member and one 
advocate of those who were sterilized under California’s 
eugenics laws between 1909 to 1979, and of those who 
were sterilized without proper authorization while 
imprisoned in California state prisons after 1979.°" 
These memorials should “acknowledge the wrong- 
ful sterilization of thousands of vulnerable people 
under eugenics policies and the subsequent steriliza- 
tion of people in California’s women’s prisons caused, 
in part, by the forgotten lessons of the harms of the 
eugenics movement.” ?° 


The compensation program is administered by CalVCB.°% 
The law gives CalVCB six months from passage to have 
applications ready for the public, and applications are 
accepted from January 1, 2022, through December 31, 
2023.°°* Applications are available through CalVCB’s 
website, over the phone, through the mail, or by visiting 
in person, and they can be returned by mail, email, or fax. 
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The individual submitting the application will receive 
a letter from CalVCB either confirming a complete ap- 
plication or requesting additional information. Once 
the application is screened and deemed complete, the 
application will be considered for eligibility. The stat- 
ute sets out eligibility criteria (discussed above) and 
the specific documents and document types CalVCB 
may use to determine eligibility.°°° Upon completion 
of the eligibility review, a letter will be sent out with 
the determination.°°° 


If eligibility is verified, the claimant will receive a confir- 
mation letter, and they shall receive an initial payment of 
$15,000 within 60 days of the CalVCB's determination.°” 


If eligibility is not verified, the application will be 
denied. Notification will be sent with the necessary ap- 
peal information. An individual may file an appeal to 
CalVCB within 30 days of the receipt of the notice of 
decision, and after receiving the appeal, CalVCB shall 
again attempt to verify the claimant’s identity pursuant 
to statutory requirements.°°° If the claimant’s identity 
cannot be verified, the claimant can provide additional 
evidence including, but not limited to, documentation 
of the individual’s sterilization, sterilization recom- 
mendation, surgical consent forms, relevant court or 


closed as incomplete, and 159 are being processed. 7”! 
Experts estimate there may be about 600 people alive 
today that qualify for compensation, and the CalVCB is 
undertaking several actions to try to spread the word 
about the program.?”” This includes sending posters 
and fact sheets to 1,000 skilled nursing homes and 500 
libraries, and distributing more than 900 posters to the 
state’s 35 correctional institutions to post in common 
areas and housing units, in hopes of reaching more 
people.*’ The State also signed a $280,000 contract in 
May with JP Marketing to launch a social media cam- 
paign that will run through the end of 2023. The biggest 
push began in December 2022, when the State will pay 
for TV and radio ads in Los Angeles, San Francisco, and 
Sacramento that will run through October 2023.°!4 


Chicago Police Department 

Between 1972 and 1991, Jon Burge, a high-ranking officer 
in the Chicago Police Department , led a group of detec- 
tives and officers in an organized operation to torture 
and abuse over 120 African American criminal suspects, 
with some cases resulting in coerced confessions.° 
Investigations revealed that Burge led operations of 
abuse that included physical torture and psychological 
abuse such as “trickery, deception, threats, intimidation, 
physical beatings, sexual humiliation, mock execu- 
tion, and electroshock torture.”*"® 
Evidence also suggests that judges 
and some city officials facilitated 


Between 1972 and 1991, Jon Burge, a high-ranking officer in 
the Chicago Police Department, led a group of detectives and 
officers in an organized operation to torture and abuse over 120 
African American criminal suspects, with some cases resulting 
in coerced confessions. 


the abuse and its cover-up.°”” Many 
of Burge’s African American victims 
ended up in prison due to coerced 
confessions and some were sen- 
tenced to death.*!® Efforts to hold 
Burge accountable for his actions 


institutional records, or a sworn statement by the sur- 
vivor or another individual with personal knowledge of 
the sterilization.°°? CalVCB has 30 days to rule on an 
appeal, and any successful appeals will receive compen- 
sation as above. 


After exhaustion of all appeals arising from the denial 
of an individual’s application, but by no later than two 
years and nine months after the start date of the pro- 
gram, CalVCB shall send a final payment to all qualified 
recipients. This final payment shall be calculated by di- 
viding the remaining unencumbered balance of funds 
for victim compensation payments by the total number 
of qualified recipients.°!° 


According to CalVCB, as of December 20, 2022, the pro- 
gram has received 309 applications. Of those, 45 have 
been approved, 102 have been denied, three have been 
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were unsuccessful because the stat- 

ute of limitations had expired for 
many of the cases of torture.”’? Community members 
sought alternative methods to obtain justice, and those 
efforts eventually led to the passage of the Ordinance 
for Reparations for the Chicago Police Torture Survivors 
(Reparations Ordinance).°”° 


Years before the Reparations Ordinance was passed, 
community activist organizations in Chicago, including 
the Chicago Torture Justice Memorial (CTJM) and attor- 
ney Joey Mogul of Peoples Law Office, fought to have the 
harms inflicted by Burge and his officers acknowledged 
and the survivors compensated.*”! 


They litigated torture cases in court seeking justice for 
the survivors.°*” One of those survivors was Andrew 
Wilson who had been sentenced to death because of the 
false confession Burge and other officers coerced from 
him using torture.**? Wilson filed suit under 42 U.S.C. § 
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1983 seeking damages from Burge.*** An all-white jury 
found in favor of Burge, but the United States Court of 
Appeal for the Seventh Circuit reversed the verdict and 
ordered a new trial.°”* 


Another survivor who sought relief through the courts 
was Aaron Patterson who was sentenced to death.°”° 
His claim against Burge was raised in a post-conviction 
petition, which asked the court to determine whether 
Patterson was a victim of torture.°?’ 
After denials in the lower court, the 
Illinois Supreme Court heard the 


each survivor $100,000 in financial compensation along 
with non-financial reparations such as psychological 
counseling, healthcare, and an official memorial. °*° 
The Ordinance was drafted by attorney Joey Mogul who 
worked with survivors, their families, and other activ- 
ists.°*’ There was no temporal limit for filing claims. 


The intended recipients of the Reparations Ordinance 
included all torture survivors that have credible claim 


cage speciticallytodddsesewhether The Reparations Ordinance approved a $5.5 million fund that 


evidence of physical injury was nec- 
essary to prove that a confession was 
coerced using torture.®** The Illinois 
Supreme Court held that proof of 


would be used to award each survivor $100,000 in financial 
compensation along with non-financial reparations such as 
psychological counseling, healthcare, and an official memorial. 


physical injury was not required 
to establish that a confession was 
physically coerced.°”? 


These were two examples of the many cases where sur- 
vivors pursued remedies through the courts with mixed 
results. Some claims were raised in post-conviction pro- 
ceedings, seeking damages; others were filed to address 
limited issues/questions, and other actions were filed 
seeking new trials based on the coerced confessions. 
The results varied, and the overall frustration of the 
survivors, their attorneys, and activists led them to seek 
support from international human rights organizations 
like the Inter-American Commission for Human Rights 
(Inter-American Commission) and the United Nations 
Committee Against Torture (Committee Against Torture) 
to hold Burge and the City of Chicago accountable. They 
filed petitions with the Inter-American Commission 
and the Committee Against Torture seeking redress.°*° 
The Inter-American Commission did not take official 
action.®*! But the Committee Against Torture issued a 
report affirming the survivors’ position and urging the 
United States to provide redress “by supporting the 
passage of the Ordinance entitled Reparations for the 
Chicago Police Torture Survivors.”°*? In its report, the 
Committee Against Torture expressed concern that no 
police officer had been convicted for their crimes and 
that the majority of victims still had not receive “compen- 
sation for the extensive injuries suffered.”** Although 
Burge was convicted for perjury and obstruction of jus- 
tice, there was not sufficient evidence to prosecute him 
for violating the constitutional rights of the survivors. °* 


In May 2015, the efforts of the survivors, their attorneys, 
and the activists culminated in the Chicago City Council 
“approvling] a municipal ordinance giving reparations to 
Burge torture survivors.”** The Reparations Ordinance 
approved a $5.5 million fund that would be used to award 
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of torture or physical abuse at the hands of Job Burge or 
his subordinates, their immediate family members, and 
in some cases, to their grandchildren. The ordinance 
requires the individual must have a credible claim of 
torture or physical abuse by Jon Burge or one of the 
officers under his command between May 1, 1972, and 
November 30, 1991.%8 


The Reparations Ordinance intended to fully address 
the harm Burge and his subordinates caused by pro- 
viding for a formal apology, financial compensation, 
services and support for survivors, funding for public 
education, and a memorial. First, the formal apology ac- 
knowledged the extent of the police abuse and admitted 
that the City of Chicago and other public officials were 
complicit in the abuse of over 100 African Americans.°*° 
Second, each survivor with a credible claim of torture 
or abuse by Burge or one of the officers under his com- 
mand would receive financial reparations of $100,000.°° 
The Ordinance created the Chicago Police Torture 
Reparations Commission, which was responsible for dis- 
bursing financial reparations to the survivors. Third, 
the Ordinance provided survivors and their families free 
tuition at the City Colleges of Chicago and free access 
to job training.®*” Fourth, in addition to financial and 
educational reparations, the Ordinance also provided 
psychological services to survivors and family members 
at a dedicated community center .**? Finally, the City of 
Chicago promised to work with the activist group CTJM 
to “construct a permanent memorial to the Burge vic- 
tims; and beginning in the 2015-2016 school year, the 
Chicago Public Schools [would] incorporate into its 
existing U.S. history curriculum for eighth-grade and 
tenth-grade students a lesson about the Burge case and 
its legacy.” °* 
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The claims process for obtaining reparations under 
the Ordinance began with CTJM providing the City of 
Chicago with a list of individuals CTJM determined were 
eligible for reparations. Both the City and CTJM would 
investigate the claim, and if both parties agreed the sur- 
vivor had a credible claim, the survivor would be entitled 
to the financial reparations from the fund.* If CTJM and 
the City disagreed about an individual’s credibility, that 
individual would have the opportunity to present infor- 
mation and evidence to an independent arbitrator who 
would make a final and binding decision.°*® 


The only remaining unfulfilled reparation is the memori- 
al.°’ This is, in part, because the Reparations Ordinance 
did not specify the timeline for the memorial and specific 
funding was not provided. As of 2021, the memorial still 
had not been built, but individuals at CTJM have been 
meeting with the Mayor and remain hopeful the process 
for building the memorial will start soon.*** 


Evanston, Illinois 

The City of Evanston passed a racial equity scheme, the 
Restorative Housing Program (37-R-27), in March 2021 
to redress the city’s discriminatory practices in hous- 
ing, zoning, and lending that created a wealth and 
opportunity gap between white and African American 
Evanstonians.**? Under this scheme, African American 
Evanstonians, their descendants, or other residents 
who experienced housing discrimination by the City of 
Evanston are provided up to $25,000 to either purchase 
a home, conduct home improvements, or pay down 
their existing mortgage.*%° On March 27, 2023, the City 
Council unanimously added direct cash payments as a 
fourth option.*' The Restorative Housing Program was 
the first reparatory program enacted by the City, but 
Evanston has also studied its discriminatory past and 
produced a report, created a City 

Reparations Fund, honored local 

historical African American sites, 


for economic development on the grounds that they 
were “unsanitary” or “overcrowded”; providing per- 
mits to Northwestern University to develop temporary, 
segregated housing for veterans after World War I; 
segregating post-World War II temporary housing for 
veterans; and failing to enact a fair housing ordinance 
to outlaw housing discrimination until the late 1960s.°* 


The Restorative Housing Program was created in 
March 2021°%° with the aim of increasing African 
American homeownership in order to revitalize and 
preserve African American owner-occupied homes in 
Evanston.°” To be eligible, the home must be located in 
Evanston and be the applicant’s primary residence.°” 
The program has three categories of intended recip- 
ients—Evanston residents over the age of 18 years, of 
Black/African American ancestry, and, in order of pri- 
ority, either: (1) an Ancestor, a resident who lived in 
Evanston between 1919 and 1969, was at least 18 years 
old during that time, and experienced housing dis- 
crimination due to the City’s polices/practices; (2) a 
Direct Descendant of an Ancestor (e.g., child, grand- 
child, great-grandchild, and so on); or (3) a resident that 
does not qualify as an Ancestor or Direct Descendant, 
but experienced housing discrimination due to City 
ordinance, policy, or practice after 1969.%* The City 
Manager’s Office is primarily responsible for adminis- 
tering this program.°* The City Manager’s Office takes 
in applications and verifies eligibility based on the 
guidelines established by the Reparations Committee, 
discussed below.°® At the close of the first round of ap- 
plications, 122 Ancestor-applicants were verified by the 
city and 16 were randomly selected on January 13, 2022, 
via the City’s lottery to receive the first round of pay- 
ments.°* In March 9, 2023, Evanston planned its second 
round of disbursements for 35 to 80 Ancestors.°” 


and issued an apology. 


The City Council enacted the 
Restorative Housing Program 
to redress the injustices found 
in the report commissioned for 
the City Council’s Reparations 
Subcommittee, Evanston Policies 
and Practices Directly Affecting the 
African American Community, 1900- 
1960 (and Present).°°? According to 
the report, “the City of Evanston 


Through the Restorative Housing Program, African American 


Evanstonians, their descendants, or other residents who 
experienced housing discrimination by the City of Evanston are 
provided $25,000 to either purchase a home, conduct home 
improvements, or pay down their existing mortgage. On March 27, 
2023, the City Council unanimously added direct cash payments 


as a fourth option. 


officially supported and enabled the practice of seg- 
regation”** by passing a zoning ordinance in 1921 that 
condoned implicit race-based housing segregation; de- 
molishing homes owned by African American families 
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Upon approval by the City Council, funds are sent elec- 
tronically or via check to the closing agent for disbursal 
when the applicant closes on a home purchase, to the 
contractor upon receipt of invoice, or to the lender for 
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COURTESY OF DIGITAL SCHOLARSHIP LAB UNIVERSITY OF RICHMOND 


Rue Simmons led the charge for 


NO.1 MAP SECTION p- 


— 


reparatory justice with the sup- 
port of the City’s Equity and 
Empowerment Commission.?” 
First, the Commission studied the 
discriminatory past of the City by 
enlisting the help of two Evanston- 
based historical organizations, the 
Shorefront Legacy Center and the 
Evanston History Center, to iden- 
tify past harms inflicted against 
African American Evanstonians. 
These organizations produced a 
draft report that provided justifi- 
cation for the enactment of a racial 
equity scheme by listing historical 
and contemporary instances where 
the City of Evanston might have 
facilitated, participated in, enact- 
ed, or stood neutral in the wake 
of acts of segregated and discrim- 


inatory practices.°* The report 


neighborhoods, even if it was middle class. The City of Evanston is outlined. (1940) 


mortgage payment.°*™ City Council selected this method 
of fund disbursement due to Internal Revenue Service 
(IRS) reporting requirements; the City lacks the requi- 
site authority to exempt direct payments from either 
state or federal income taxes. Consequently, a recipient 
would be liable for the tax burden associated with the 
award. A recipient could end up being required to 
pay between 24 to 28 percent to the IRS and Illinois.°® 
By distributing payments to the financial institution or 
vendor, instead of the Evanston resident, the financial 
institution or vendor becomes responsible for the tax 
liability.°°° For the direct cash payment option that was 
added to the Restorative Housing Program in March 
2023, the Law Department of the City of Evanston de- 
termined that payments made under the “General 
Welfare Exclusion” will not qualify as taxable income.°” 
Accordingly, applicants who wish to utilize the cash pay- 
ment option must be income qualified in order to avoid 
tax liability and must receive a grant from the general 
welfare fund.°° For the other three grant options in the 
Restorative Housing Program, contracts are paid in in- 
stallments, with half of the money arriving upfront, a 
quarter halfway through the job, and the final quarter 
upon completion.*°? Approved funds must be utilized 
within the year of approval.°’”° Funding can be layered 
with other housing assistance programs by the city, 
state, or federal government.*” 


Evanston’s recent movement for reparatory justice be- 
gan in 2019.9” Former Evanston Alderperson Robin 


AHomeowner's Loan Corporation map of Chicago detailing A, B, Cand D grade areas of the city. An “A” rating, shaded in green, was 
or the best neighborhoods that were new and all white. A “D” rating, shaded in red, was the worst category, and reserved for all-Black 
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described Evanston’s historic seg- 
regated practices in transportation, 
public spaces, and employment, 
delayed desegregation efforts, and housing and zon- 
ing policies that led to overcrowding, higher rents, 
and segregated inferior housing for African American 
residents.°”° The Commission also held community 
meetings to gather public input and recommend ac- 
tions to the City Council.?”° Both the National Coalition 
of Blacks for Reparations in America (NCOBRA) and the 
National African American Reparations Commission 
(NAARC) provided advice regarding Evanston’s repa- 
ratory process.?”” Additional town halls and meetings 
were hosted by the City to further engage residents in 
program specifics.°”° 


In November 2019, Evanston adopted Resolution 126- 
R-19 to study community recommendations for “repair 
and reparations” and create the City Reparations Fund 
to collect tax revenues.°”? Resolution 126-R-19 commit- 
ted the first $10 million of the City’s Municipal Cannabis 
Retailers’ Occupation Tax (three percent on gross sales 
of cannabis) to fund local reparations for housing and 
economic development programs for African American 
Evanston residents over the course of 10 years.?°° 
Individual residents, churches, and local businesses can 
also donate to the City Reparations Fund.**! Following 
the establishment of the funding source, Evanston 
formed a permanent Reparations Subcommittee and 
hosted several town hall and Subcommittee meetings to 
solicit feedback on the structure of local reparations. °°” 
In June 2020, the Evanston Preservation Commission of 
City Council passed Resolution 54-R-20 to preserve and 
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honor historical African American sites in Evanston’s 
Fifth Ward.°°? In November 2022, the City Council 
passed a resolution to delegate $1 million annually from 
the graduated real estate transfer tax (collected from 
all property purchased above $1.5 million) to the City 
Reparations Fund for a period of 10 years.°°* An addi- 
tional funding recommendation came in late November 
2022 when the City Council proposed to pass Resolution 
125-R-22 to transfer $2 million from the City’s General 
Fund to the Reparations Fund.?*> 


Prior to creating a racial equity scheme, the City Council 
of Evanston created the Equity and Empowerment 


race, and residency.°°? To prove Direct Descendent eli- 
gibility, applicants must provide documentation of age, 
race, and relationship to an Ancestor via birth certifi- 
cate, marriage record, hospital record of birth or death, 
yearbook, or other means. °”° To prove eligibility based 
on discrimination as a resident, applicants must show 
proof of age, residency, and the City ordinance, policy, 
or procedure that served to discriminate against the ap- 
plicant in the area of housing.*”! 


Issues of funding, restrictive eligibility and spending, 
distribution, and other criticisms arose during the 
implementation of Evanston’s Restorative Housing 
Program. First, the cannabis tax has 
not generated enough revenue to 
provide payments to all eligible ap- 


Only Ancestors who currently reside in Evanston are eligible, plicants.°°2 When the City Council 


drafted the resolution, it expected 
three cannabis stores to open in 


leaving out many African American homeowners who were 
victims of Evanston’s discriminatory policies but moved away. 


Commission in 2018 to address systemic inequali- 
ties and adopted Resolution 58-R-19, “Commitment 
to End Structural Racism and Achieve Racial Equity.” 
In Resolution 58-R-19, Evanston’s City Council: (1) 
apologized for the damage caused by its history of racial- 
ly-motivated policies and practices such as zoning laws 
that supported neighborhood redlining, municipal dis- 
investment in the African American community, and a 
history of bias in government services; (2) declared itself 
an anti-racist city; and (3) denounced white suprema- 
cy.°8° The Resolution begins with findings laying out 
the foundation for an apology and then proceeds with 
a series of pronouncements against anti-Black racism: 


Now, therefore, be it resolved by the city council of the 
City of Evanston, Cook County, Illinois, that in accor- 
dance with the fundamental principles set forth in the 
declaration of independence, which asserts as a funda- 
mental basis that all people are created equal and are 
endowed with the unalienable rights of life, liberty and 
the pursuit of happiness: 


Section 1: The City Council of Evanston hereby acknowl- 
edges its own history of racially-motivated policies 
and practices, apologizes for the damage this history 
has caused the City, and declares that it stands against 
White Supremacy...°°’ 


To receive funds from the Restorative Housing Program, 
interested applicants must provide proof of eligibili- 
ty based on the sample list of documents cited in the 
program guidelines. °°8 To prove Ancestor eligibility, 
applicants must provide documentation of their age, 
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Evanston; however, so far only one 

has opened.°”? In late 2022, the City 

secured alternative sources of fund- 
ing to supplement the cannabis tax—the graduated real 
estate transfer tax and the general fund. Additionally, 
community members and business contribute private 
donations to the Reparations Community Fund.?** 


Funding restrictions have also been a critique of the 
Evanston racial equity scheme. Only Ancestors who 
currently reside in Evanston are eligible, leaving out 
many African American homeowners who were vic- 
tims of Evanston’s discriminatory policies but moved 
away.°?° Alderman Peter Braithwaite (2nd Ward), chair 
of the Reparations Committee, said that restricting 
reparations to current residents was necessary be- 
cause of the city’s limited staff and resources.°°° Other 
residents complained that funding was too narrowly 
constrained to housing-based projects, ignoring other 
potential needs for reparatory justice.°*’ In response, 
leaders stated that the housing program was only the 
first of many reparatory justice programs to come and 
housing was identified as the most urgent need among 
those who attended the public subcommittee and town 
council meetings.°°? As an example of the funding’s 
restraints, two of the 16 selected in the first round of ap- 
plications for funding did not own property and almost 
lost the funds.°°° On March 2, 2023, the Reparations 
Committee approved a direct cash payment for those 
two Ancestors.!°°° Less than one month later, the City 
Council approved an option to provide direct payment 
to all reparations recipients.'°°! 


Another issue in the disbursement process is that many 
residents believed the money should have gone directly 
into the hands of the eligible and not to the banks who 
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facilitated racial discrimination in the first place. To ad- 
dress this concern, the City hopes to provide a resource 
guide for grant recipients with a list of Black banks, banks 
with a history of fair lending, and a directory of Black 
contractors, realtors, real estate attorneys, appraisers, 
and surveyors that fund recipients can hire.!°°? Many 
residents have complained that the pace of the racial eq- 
uity scheme is too slow.!°°? Seven Ancestors died before 
they were selected for a restorative housing grants.!04 
The Reparations Committee added a requirement for 
Ancestors to name a beneficiary to pass down the rights 
of the grant once they have been awarded.!0° 


Finally, some experts critiqued the Evanston reparatory 
program as being piecemeal and potentially distracting 
from the priority of a comprehensive national repara- 
tions program.!©°° Economic and public policy experts 
William A. DarityJr. and A. Kirsten Mullen objected to the 
Evanston programs restrictions on funding, preferring 
unrestricted direct payments, and 
said that the program did not go far 
enough to address the huge racial 
equity gap between Black and white 
Evanston residents.!°°’ They also 
said that Evanston’s municipal gov- 
ernment lacks the budget necessary 
to adopt an adequate reparations 
proposal, which would require 
$3.85 billion to close the $350,000 
per capita racial wealth gap.!0%8 


Asheville, North Carolina 

The City of Asheville, North Carolina, unanimously 
passed Resolution 20-128 on July 14, 2020, to consider 
reparations for the city’s participation in and sanction- 
ing of the enslavement of Black people, its enforcement 
of segregation and accompanying discriminatory prac- 
tices, and carrying out an urban renewal program that 
destroyed multiple successful Black communities. !0°9 
Asheville has formed a Reparations Commission, which 
anticipates presenting final policy recommendations 
to be voted upon by August 30, 2023 and submitting a 
written report by October 31, 2023.!°!° Only two rec- 
ommendations have been made as of May 2023— one, 
to provide funding in perpetuity and two, to request a 
third-party audit of the City of Asheville and Buncombe 
County to ensure harms done to Black residents 
are stopped.!0!! 


According to Resolution 20-128, the Reparations 
Commission intends to address the following harms 
to Black people: unjust enslavement, segregation, and 
incarceration; the denial of housing through racist 
practices in the private realty market, including redlin- 
ing, steering, blockbusting, denial of mortgages, and 
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gentrification; discriminatory wages paid in every sector 
of the local economy regardless of credentials and expe- 
rience; the disproportionate unemployment rates and 
reduced opportunities to fully participate in the local job 
market; systematic exclusion from historic and present 
private economic development and community invest- 
ments; segregation from mainstream education and 
within present day school programs; denial of educa- 
tion through admission, retention, and graduation rates 
of every level of education in Western North Carolina 
and through discriminatory disciplinary practices; his- 
toric and present inadequate and detrimental health 
care; unjust targeting by law enforcement and criminal 
justice procedures, incarceration at disproportionate 
rates, and subsequent exclusion from full participation 
in the benefits of citizenship that include voting, em- 
ployment, housing, and health care; disproportionately 
forced to reside in, adjacent to, or near Brown zones and 
other toxic sites; disproportionately limited to confined 


The City of Asheville, North Carolina, unanimously passed 
Resolution 20-128 on July 14, 2020, to consider reparations for 
the city’s participation in and sanctioning of the enslavement of 
Black people, its enforcement of segregation and accompanying 
discriminatory practices, and carrying out an urban renewal 
program that destroyed multiple successful Black communities. 


routes of travel provided by public transportation; and 
disproportionately suffering from isolation of food and 
childcare deserts.!°!” Asheville did not provide any spe- 
cific timeline of the harms the Reparations Commission 
is intended to address. 


Resolution 20-128 states that the Reparations 
Commission will make short-, medium-, and long- 
term recommendations to “make significant progress 
toward repairing the damage caused by public and 
private systemic racism.”!°° The resolution tasks the 
commission to issue a report so the City of Asheville 
and local community groups may incorporate it into 
their short- and long-term priorities and plans.'°'* The 
resolution states the “report and the resulting budget- 
ary and programmatic priorities may include but not 
be limited to increasing minority homeownership and 
access to other affordable housing, increasing minority 
business ownership and career opportunities, strategies 
to grow equity and generational wealth, closing the gaps 
in health care, education, employment and pay, neigh- 
borhood safety and fairness within criminal justice.”!0 
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The city manager and city staff have reeommended a 
three-phase process that includes: information sharing 
and truth-telling; formation of the reparations commis- 
sion; and finalization and presentation of the report.!°! 
Phase One occurred from May 2021 to June 2021, and 
was intended to: 


Provide a better understanding of policy impacts and 
where those impacts occurred; 


Identify and understand current disparities and ar- 
eas that need focus; 


Identify barriers to addressing generational 
wealth; and 


Inspire our community to identify collaborative op- 
portunities to create a more equitable Asheville.’°” 


During Phase One, three events were held in June 2021 
— namely, three information sharing and truth-telling 
speaker series regarding past policies and practices, 
present trends and disparities, and future initiatives.!°% 
Information from this speaker series was used to inform 
the development of the Reparations Commission and 
itsscope of work.!!9 


Phase Two was the formation of the Reparations 
Commission, which will address disparities in housing, 
economic development, public health, education, public 
safety and justice.!©2° The City announced on March 8, 
2022, the approval of five members for the Reparations 
Commission appointed by the Asheville City Council, as 
well as 15 members and two alter- 
nates appointed by the historically 
impacted Black neighborhoods. !©”! 


commission role, develop IFA recommendations (by 
May 31), community engagement and input (by May 31), 
recommendation vetting and refinement (by July 31), 
present recommendations for commission voting (by 
August 30), and submit written report and close project 
(by October 31).!°?4 The documents reflect a few draft 
recommendations, but no final recommendations have 
yet been presented. !©” 


On June 8, 2021, the Asheville City Council voted to al- 
locate $2.1 million of the city’s proceeds from the sale 
of city-owned land (a portion of which includes land 
the city purchased in the 1970s through urban renewal, 
a policy that “resulted in the displacement of vibrant 
Black communities and the removal of Black residents 
and homeowners, many into substandard public hous- 
ing”).!°*° The city anticipates that of the $2.1 million, 
$200,000 will fund the Reparation Commission’s plan- 
ning and engagement process, leaving approximately 
$1.9 million in initial funding for reparations. !°”’ 


Asheville’s reparations scheme has not gone without any 
criticism. Economic expert William A. Darity stated that 
he was “deeply skeptical about local or piecemeal ac- 
tions to address various forms of racial inequality being 
labeled ‘reparations.’”!°”® Darity has written that rep- 
arations would “have to close the pretax racial wealth 
disparity in the United States, which would cost about 
$10 to $12 trillion,” in order to be effective.'©”? Darity 
further notes that “piecemeal reparations taken singly 
or collectively at [the state and municipal level] cannot 
meet the debt for American racial injustice.”!°%° With 
respect to the local community, reactions have been 


On June 8, 2021, the Asheville City Council voted to allocate $2.1 
million of the city’s proceeds from the sale of city-owned land. 
The city anticipates that of the $2.1 million, $200,000 will fund the 
Reparation Commission’s planning and engagement process, 


The Commission members are serv- 
ing on five Impact Focus Area (“IFA”) 
workgroups — criminal justice, eco- 
nomic development, education, 
health and wellness, and housing 


~ which are responsible for ana- leaving approximately $1.9 million in initial funding for reparations. 


lyzing information on these areas 
and reporting key findings to the 
full Commission. !©”* 


As of the publication of this report, the Commission is 
in Phase Three, but according to documents from the 
January 9, 2023 Commission meeting, the priorities 
are no longer short-, medium-, and long-term rec- 
ommendations but rather feasibility and community 
impact.!°”? The documents also reflect an updated time- 
line with ten different activities, the last six of which 
are slated to occur in 2023 — reaffirm resolution and 
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mixed. During the virtual meeting at which the repa- 
rations resolution was passed, a resident of Montford, 
North Carolina, “argued that the city’s Black police chief, 
city manager and council members are ‘an indication 
that Blacks can succeed in Asheville. So, to dump this all 
on us [w]hite folk — I think is offensive.”!°! Conversely, 
aresident who identifies as white, stated “White people: 
We have to realize that we are complicit, and our souls 
are in jeopardy.”!0°? 
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A number of news articles have been written about 
Asheville’s reparations scheme.'°? Bloomberg noted: 


Asheville’s reparations are not focused on slav- 
ery or redlining — though it was not innocent 
of either — but rather on its participation in 
what was considered one of the largest urban 
renewal projects in the South, if not the coun- 
try. Throughout the 1960s and 1970s, Asheville’s 


African Americans or Descendants. 


clearance of areas considered blighted ended 
up displacing thousands of Black Ashevillans, 
stripping them of their land, businesses and 
properties without recompense. According to 
local historian Wesley Grant, one Black neigh- 
borhood alone, East Riverside, lost “more than 
1,100 homes, six beauty parlors, five barber 
shops, five filling stations, 14 grocery stores, 
three laundromats, eight apartment houses, 
seven churches, three shoe shops, two cabinet 
shops, two auto body shops, one hotel, five fu- 
neral homes, one hospital, and three doctor’s 
offices.” Most of the Black families and workers 
displaced ended up living in housing projects, 
mostly cut off from the rest of Asheville society 
and its growing economy. '°"4 


Bloomberg further noted that Asheville’s reparations 
scheme will be a “community reparations model,” which 
means that instead of making direct payments to indi- 
viduals, Asheville will look for areas within the city’s 
budget to add resources to address the racial disparities 
that persist today.!°%° The city manager will also work 
with surrounding Buncombe County and other commu- 
nity stakeholders to define what reparations will be.!°?° 
Accordingly, the exact form of reparations will remain 
unknown until the issuance of the final report in 2023 
and eventual adoption of specific reparations measures. 


Providence, Rhode Island 

After the murder of George Floyd in the summer of 
2020, the mayor of Providence, Rhode Island signed 
an executive order to launch a “Truth, Reconciliation 
and Municipal Reparations” process to “eradicatle] bias 
and racism” against its Black and Indigenous residents 


Providence has issued a formal apology and enacted a 2023 
city budget which includes $10 million earmarked for reparatory 
programs, but does not include direct cash payments solely to 
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and other people of color.!°®” Following that three-part 
process, the city has issued a formal apology and en- 
acted a 2023 city budget which includes $10 million 
earmarked for reparatory programs, but does not in- 
clude direct cash payments solely to African Americans 
or Descendants.'°?8 


Beginning with a truth-telling phase, the Rhode Island 
Black Heritage Society collaborated with city and state 
historical institutions to publish a 
200-page report, titled, A Matter 
of Truth: The Struggle for African 
Heritage and Indigenous People 
Equal Rights in Providence, Rhode 
Island (1620-2020).!°°° The report 
documents the history of harm 
that Providence sought to reme- 
dy, including the lasting wounds 
caused by slavery, the genocide of 
Indigenous People, and the ongo- 
ing racial discrimination from 1620 to 2020 throughout 
the City of Providence and the State of Rhode Island.'°!° 


In the reconciliation phase, the Providence Cultural 
Equity Initiative and Roger Williams University 
published a report detailing their efforts to survey 
Providence community members, develop guiding prin- 
ciples for reparations, and develop a model and proof of 
concept to continue reconciliation in perpetuity, includ- 
ing through a multimedia initiative.!°"! For its guiding 
principles on reconciliation, the Reconciliation Report 
noted the need for ongoing, communal learning, a fo- 
cus on particular people, places, and the importance of 
efforts to cross barriers of identity and empathy.!°”” The 
city’s reconciliation principles also rejected depictions 
of participants that reduce them to racialized catego- 
ries or tropes, while celebrating resilience both past 
and present.'°*? Finally, Providence’s reconciliation 
principles underscored action, emphasizing a com- 
munity-owned but institutionally supported process, 
and the principle that reconciliation cannot be accom- 
plished without reparations. !°** 


In the third and final phase, labeled reparations, the 
mayor of Providence signed an executive order creating 
the Municipal Reparations Commission (Commission), 
consisting of 13 members from the local commu- 
nity.!°*® The Commission held over a dozen public 
meetings, discussing the justifications for reparations 
and the form they might take.!°#° Among other things, 
presenters at the public meetings discussed the in- 
ternational framework for reparations and its five 
elements, as well as international treaties and reports, 
including the Universal Declaration for Human Rights, 
the International Convention on the Elimination of 
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All Forms of Racial Discrimination (which the United 
States ratified in 1994), the Civil Rights Congress’s pe- 
tition to the United Nations for Relief from Crimes 
Against Humanity by the United States Government, 
and a UNESCO publication titled, Healing the Wounds 
of Slave Trade and Slavery.'©*” 


Following its public hearings, the Commission pub- 
lished a report listing its final recommendations for 
an 1l-point reparatory program.!°*8 In its recom- 
mendations, the Commission defined “reparations” 
as “closing the racial wealth and equity gap between 
Providence residents and neighborhoods|.]”!°42 When 
defining the communities eligible for its reparatory 
programs, the Commission identified Indigenous 
People, African Heritage People, Providence residents 
facing poverty, and Providence residents living in 
qualifying census tracts and neighborhoods.'©°° While 
the latter two categories—residents facing poverty and 
those in qualified census tracts—include Providence 
residents of any race, the Commission included those 
categories of eligibility to comply with limitations im- 
posed by federal funding, as the city was relying upon 
federal COVID-19 relief as a source of initial funding 
for its reparatory program.'©°! 


In November 2022, the mayor of Providence signed a 
city budget allocating $10 million—provided to the city 
from the American Rescue Plan Act—to fund programs 


across seven of the Commission’s recommendations:!>°? 


2022 PROVIDENCE, RHODE ISLAND REPARATIONS BUDGET 


While some Commission and community members ex- 
pressed concern that $10 million would be insufficient 
to redress the harms identified in the Truth Report, 0? 
others observed that the $10 million represented a start 
to the reparatory programs, not the end, and that once 
the programs were enacted, future funding could be 
drawn from other public and private sources.!°°* 


The mayor of Providence also issued an executive or- 
der recognizing and apologizing for the city’s role in 
discriminating against African Heritage and Indigenous 
People.!°°> The order apologizes for the city’s role in 
“discriminatory practices, including lack of equal ac- 
cess to public education, voting rights and general 
civil rights that led to the subjugation, enslavement, 
de-tribalization, death, and control of African Heritage 
and Indigenous People in past and present day.”!°° The 
order also apologizes for Providence’s actions after the 
King Philip’s War, where city leaders transferred cap- 
tured and surviving Indigenous People into slavery in 
the West Indies.!°°’ The Order further apologizes for 
the systemic harm enacted upon African Heritage and 
Indigenous communities through school segregation, 
unjust incarceration, police use of force, family desta- 
bilization, employment discrimination, warning out 
laws, deliberate denials of public assistance, including 
red-lining policies and the city’s failure to intervene 
in the destruction of African Heritage and Indigenous 
neighborhoods and communities, including during ri- 
ots in the 1800s.!0%8 


RECOGNITION OF HARM 

Reimagining Building & Sites $400,000 
EQUITY BUILDING 

Homeownership & Financial Literacy $1,000,000 
Home Repair Fund $1,000,000 
Capacity Investments in Community Organizations $500,000 
Earn & Learn Workforce Training $1,000,000 
Small Business Acceleration $1,500,000 
Expansion of Guaranteed Income Program $500,000 
Expansion of Youth Internship Program $250,000 
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2022 PROVIDENCE, RHODE ISLAND REPARATIONS BUDGET 


Establish a Legal Defense Fund Facing Rental Evictions $250,000 
CREATION & DEVELOPMENT OF MEDIA 

Invest in Media Firms $250,000 
Expand Operational Capacity $1,000,000 
Preserve, Safeguard & Promote Cultural Programs $200,000 
CREATION OF SURVIVORS & DESCENDANTS OF URBAN RENEWAL FUND 

Establish a Fund Dedicated to Urban Renewal Impacts $200,000 
Develop Grant Program to Assist Urban Renewal Impacted Neighborhoods $200,000 
EXPANSION OF CULTURAL ENGAGEMENT & EDUCATIONAL OPPORTUNITIES 

Creation of K-12 “A Matter of Truth” Curriculum $50,000 
Advancing Public Education Campaigns $50,000 
Funding To Establish History School $50,000 
Creation Of Artist In Residence Fund $100,000 
K-12 Curriculum Grounded In Rhode Island & New England History $100,000 
Creation Of Resident Scholarship Fund $500,000 
Creation of Fund For Home-Based Day Care Providers $250,000 
Invest In District Wide Coordinator For Educational Enrichment $100,000 
MOVEMENT TOWARDS A MORE EQUITABLE HEALTHCARE SYSTEM 

Expansion of Mental & Behavioral Support Programs $150,000 
Collaborate With Neighborhood Providers Including Barbershops $250,000 
ACCELERATE THE EVOLUTION OF AAAG INTO POLICY INSTITUTE MODEL 

Creation of Policy & Research Center $150,000 
TOTAL $10,000,000 
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RECOMMENDATION FOR A FORMAL APOLOGY 


CHAPTER 16 = Recommendation for a California Apology 


I. Introduction 


Reparative apologies situate the harms of the past in 
society’s present injustices, pay tribute to victims, and 
encourage communal reflection to ensure the his- 
toric wrongs are never forgotten and never repeated. 
The international framework for reparations reflects 
this understanding, as set forth in the United Nations 
General Assembly Resolution 60/147, which delineates 
the Basic Principles and Guidelines on the Right to a 
Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of 
International Humanitarian Law (hereafter UN Principles 
on Reparation).' 


The UN Principles on Reparation include the principle of 
“satisfaction.” “Satisfaction” for victims will differ with 
the atrocity. It can include a public apology that consti- 
tutes an “acknowledgement of the facts and acceptance 
of responsibility,” “judicial and administrative sanctions 
against persons liable for the violations,” and “commem- 


orations and tributes to the victims,” among others.* 


Apologies alone are inadequate to provide justice to 
victims or redress wrongs.° But when combined with 
material forms of reparations, apologies provide an op- 
portunity for communal reckoning with the past and 
repair for moral, physical, and dignitary harms.° An ef- 
fective apology should both acknowledge and express 
regret for what was done to victims and their relatives 
and take responsibility for the culpability of the apolo- 
gizing party.’ Subtle differences in phrasing can denote 
unequivocal acceptance of responsibility for providing 
redress to victims and for making the changes neces- 
sary to guarantee non-repetition.* An apology should 
also be accompanied by a request for forgiveness.° As 
an example, when tribal leaders in Ghana performed 
a traditional ceremony of atonement for their role in 
the slave trade, they asked first for forgiveness for the 
horrors of slavery and their complicity in them.'° 


Auniversally satisfactory apology does not exist, because 
each victim group has unique needs. However, in 2012, 
the Inter-American Court of Human Rights determined 
that the following elements form a “good” apology: (1) it 
must be made publicly; (2) it must be made at the place 
where the events occurred; (3) it must acknowledge re- 
sponsibility for the violations that have been committed; 


California State Capitol building in Sacramento 
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(4) it must be made in the presence and with the partic- 
ipation of a considerable number of survivors and next 
of kin; (5) it must involve the highest state authority and 
senior state officials; and (6) it must be broadcast and 
disseminated fully throughout the state.” 


California has issued apologies in the compensation 
programs enacted for the human rights abuses in 
its eugenics sterilization program, violence and de- 
struction of tribal communities, and incarceration of 
Japanese Americans. In 2003, the 
Legislature, Governor Gray Davis, 
and Attorney General Bill Lockyer 


More recently, in February 2020, the Assembly adopted 
a resolution that apologized to all Americans of Japanese 
ancestry for the state’s past actions in support of the un- 
just exclusion, removal, and incarceration of Japanese 
Americans during World War II, and for its failure to 
support and defend the civil rights and civil liberties of 
Japanese Americans during this period."* Similar to the 
apology to Native Americans in June 2019, this apology 
was not accompanied by any form of monetary compen- 
sation, nor any other affirmative act. 


ai aeied tonal aolonies ton the California has issued apologies in the compensation programs 


1909-1979 eugenics sterilization 
program that forcibly sterilized pa- 


enacted for the human rights abuses in its eugenics sterilization 
program, violence and destruction of tribal communities, and 


tients in state hospitals and homes 
without true consent.'? Governor 
Davis’s apology came quickly 
after he was informed of the ster- 
ilizations, but the apology was issued through a press 
release and did not call for deeper examination of the 
program. Reaction to the apology was mixed, with 
some expressing that it had come prematurely, with- 
out adequate examination of the history and without 
sufficient effort to identify the individuals who would 
have been the recipients of an apology." Later, in 2021, 
the Legislature passed Assembly Bill No. 137 (2021-2022 
Reg. Sess.), apologizing for sterilizations at state pris- 
ons, creating the California Forced or Involuntary 
Sterilization Compensation Program, ordering the 
creation of memorial plaques in consultation with 
stakeholders, and allocating $4.5 million for financial 
compensation to those sterilized by the state. 


In June 2019, Governor Gavin Newsom signed Executive 
Order N-15-19, issuing an apology on behalf of the State 
of California to California Native Americans for the 
many instances of violence, exploitation, dispossession, 
and the attempted destruction of tribal communities 
inflicted upon California Native Americans throughout 
the state’s history. Executive Order N-15-19 established 
a Truth and Healing Council to “bear witness to, re- 
cord, examine existing documentation of, and receive 
California Native American narratives regarding the 
historical relationship between the State of California 
and California Native Americans in order to clarify the 
historical record of this relationship in the spirit of 
truth and healing.”'® This apology was not accompa- 
nied by compensation or remuneration or any other 
form of reparations intended to redress the violence, 
exploitation, dispossession, and the attempted destruc- 
tion of tribal communities, but the Council established 
by Executive Order N-15-19 may recommend further 
measures of reparation and restoration.” 
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incarceration of Japanese Americans. 


The Task Force recommends the Legislature build upon 
the structure of previous state apologies and conform to 
international standards for the principle of satisfaction. 
The Legislature must apologize on behalf of the State of 
California for the perpetration of gross human rights 
violations and genocide of Africans who were enslaved 
and their descendants through public apology, requests 
for forgiveness, censure of state perpetrators, and trib- 
utes to victims. But the Task Force does not reeommend 
the Legislature issue an apology without taking other re- 
quired steps recommended by the Task Force to conform 
to the international standards for satisfaction; such an 
apology would be hollow and ineffective. 


In issuing its apology, the Legislature must formally 
apologize on its own behalf, and on behalf of the State of 
California, for all of the harms delineated in this report, 
and for the atrocities committed by California state ac- 
tors who promoted, facilitated, enforced, and permitted 
the institution of chattel slavery and its legacy of ongoing 
badges and incidents of slavery that form the systemic 
structures of discrimination. California—its executive, ju- 
dicial, and legislative branches—denied African Americans 
their fundamental liberties and denied their humanity 
throughout the state’s history, from before the Civil War to 
the present. By participating in these horrors, California 
further perpetuated the harms African Americans faced, 
imbuing racial prejudice throughout society through seg- 
regation, public and private discrimination, and unequal 
disbursal of state and federal funding. 


The apology must also include a censure of the gravest 
barbarities carried out on behalf of the state by its rep- 
resentative officers, governing bodies, and the people. 
Anon-exhaustive list includes: 
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e Anavid white supremacist, the first elected California 
Governor, Peter Hardeman Burnett (1849-1851), en- 
couraged laws to exclude African Americans from the 
state. When the laws failed to pass, Burnett scorned 
the Legislature in an 1851 speech that claimed any “free 
persons of color” Californians would become so poor 
and disgruntled with unequal civil rights that they 
would start a race war against whites.”° Later, as a jus- 
tice of the California Supreme Court, Burnett enforced 
the 1852 California fugitive slave law and ordered the 
return of fugitive slave Archy Lee to his enslaver.” 


e John LeConte, a physicist and Confederate from 
South Carolina, was the first acting President of the 
University of California (1869-70). 


e Although California entered the Union in 1850 out- 
lawing slavery, the California Supreme Court stated 
that the antislavery law in the California Constitution 
was only a “declaration of a principle” in a unani- 
mous decision authored by Chief Justice Hugh C. 
Murray, and joined by Justice Alexander Anderson 
(who also wrote a concurrence) and Justice Solomon 
Heydenfeldt.*? The California Constitution said the 
state would not tolerate enslavement, but California 
had not enacted any laws to enforce this provision 
and emancipate slaves.** The California Supreme 
Court also enforced the federal fugitive slave law 
until the official end of enslavement in 1865.” 


COURTESY OF LIBRARY OF CONGRESS 


Effects of the Fugitive-Slaw Law. The California Supreme Court enforced the federal fugitive slave 
law until the official end of enslavement in 1865. (1850) 


e California prevented African Americans from testi- 
fying in court against a white person, leading to what 
one legislator called “a legislative license for the com- 
mission of crimes.”*° The ban on African American 
testimony was repealed in 1863.” 


e The California Legislature and Governor Henry 
Haight (1867-1871) opposed Congress’s Reconstruction 
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civil rights laws and delayed ratifying the 14th and 
15th Amendments to the federal constitution.”* 


California disenfranchised African American citizens 
through racial barriers to voting such as poll taxes 
and literacy tests.*° 


California prohibited interracial marriage and passed 
an anti-miscegenation law in its first legislative ses- 
sion in 1850.°° The Legislature repeatedly refused to 
repeal the law after the California Supreme Court 
struck it down in 1948, and only did so I years later.” 


California constructed monuments, memorials, state 
markers, and plaques memorializing and preserv- 
ing confederate culture and glorifying slavery and 
white supremacy.” 


From the brutality of enslavement to contemporary 
police killings, state and local government-sanctioned 
violence, such as lynching, coercive sterilization, 
torture, and property destruction, inflicted death, 
physical injuries, and psychological harms on African 
Americans.” In particular, the Ku Klux Klan exerted 
significant political influence in local governments 
across California.** 


California endorsed minstrel shows.*° 


California openly allowed segregation and discrimi- 
nation against African Americans in the United States 
with respect to musicians, workers, and artists.*° 


California crafted restrictive zoning ordinances, 
licensing laws, fire and safety codes, and anti-nui- 
sance laws to disrupt African American businesses 
and their customers. Through racially targeted en- 
forcement, eminent domain, and outright exclusion, 
these restrictions disproportionally and adversely af- 
fected African Americans, especially descendants. *’ 
California also targeted African American mu- 
sicians, including hip-hop artists, and African 
American-owned businesses that provided leisure 
opportunities and safe communal spaces to African 
Americans in California. 


California censored cinematic depictions of dis- 
crimination and African Americans integrating in 
white society.” 


California implemented anti-cruising/anti-gathering 
laws and curfews that disproportionally and adversely 
affected African Americans, especially descendants. 
In 2021, California law recognized the celebrated 
history and culture of cruising by encouraging local 
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officials and law enforcement to work with local car 
clubs to conduct safe cruising events, in effect con- 
demning anti-cruising/anti-gathering laws.*° 


e California law enforcement and local governments 
harassed and suppressed the Black Panther Party in 
the 1960s and 1970s." 


Discriminatory housing policies including redlining, 
residential zoning ordinances, and loan practices 
have produced persistent and longstanding housing 
segregation and inequities in home ownership in 
California.” By 2019, African American Californians’ 
homeownership rate was less than in the 1960s, when 
certain forms of housing discrimination were legal.** 


2019 CALIFORNIA HOMEOWNERSHIP 
BY RACE 


African American 
White 


The State of California and local governments 
targeted property owned by African Americans 
in urban renewal and development projects for 
unjust uses of eminent domain, often without 
providing just compensation.** As a result, the 
construction of public infrastructure in California 
disproportionately displaced and fractured African 
American communities.” 


e Added by voters in 1950 through the passage of 
Proposition 10, Article XXXIV of the California 
Constitution requires local voter approval before any 
state agency can build low-income housing projects. *® 
Proponents of Proposition 10 appealed to racist fears 
of integrating neighborhoods to ensure its passage. *” 
State Senator Earl Desmond authored the argument 
in favor of Proposition 10 in the official ballot guide, 
and it was also supported by State Senator Arthur H. 
Breed Jr.** Article XXXIV has been an impediment to 
efficiently building affordable housing and promot- 
ing residential racial integration.*® 


e California enabled oil and gas production and haz- 
ardous waste facilities to be disproportionately 
located near African American-majority neighbor- 
hoods, leading to increased exposure to carcinogenic 
chemicals and greater health consequences like asth- 
ma, especially for African American children growing 
up in those neighborhoods. 
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e State and local segregation laws historically excluded 


African Americans from outdoor recreation, public 
transit, and other public infrastructure.®' “Whites 
Only” policies erected barriers to myriad facets 
of life, from where one could swim to where one 
could live.*? 


Prior to school segregation ending in 1890, California 
either denied education to African American chil- 
dren completely or forced them to attend segregated 
schools with fewer resources and funding than the 
schools attended by white children.™ Even after 1890, 
African American students continued to attend in- 
adequately funded, under-resourced, and highly 
segregated public schools. Government policies seg- 
regated schools and school funding by neighborhood 
through racially-restrictive covenants, opposition to 
integration plans, and the use of local property tax 
revenue for education funding.®** Unequal funding 
led to fewer opportunities for African American stu- 
dents, including less competitive courses for college 
admissions and heightened referral to law enforce- 
ment for school code infractions. 


From November 1964 until 1967, when it was de- 
clared unconstitutional by the U.S. Supreme Court, 
Proposition 14 amended the California Constitution 
to nullify the 1963 Rumford Fair Housing Act and ear- 
lier fair housing provisions, and allowed California 
property sellers, landlords, and agents to continue 
to segregate communities on racial grounds when 
selling or renting accommodations, undermining 
efforts to integrate schools through the desegrega- 
tion of communities.®*® State Senator Jack Schrade 
authored the argument in favor of Proposition 14 
for the official ballot guide,*’ and the Los Angeles 
Times and Oakland Tribune explicitly supported 
passage of Proposition 14.°* The Proposition was also 
supported by the California Republican Assembly, 
the largest California Republican organization, 
and the United Republicans of California, a smaller 
Republican organization.°*° 


California voters and courts intentionally segre- 
gated students by race after the Brown v. Board of 
Education Supreme Court ruling in 1954. In 1979, 
majority-white Californians approved Proposition 
1, alaw that stopped courts from ordering school de- 
segregation plans, unless families or students suing 
to desegregate the schools could prove that inten- 
tional discrimination by school officials caused the 
segregation or a federal court could impose the 
same order.®° Proposition 1 was spearheaded by Alan 
Robbins, State Senator from the 20th District (San 
Fernando Valley), and was in fact also referred to as 
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the “Robbins Amendment.”® From the mid- to late- 
1970s through the 1990s, courts removed or limited 
desegregation orders in many California districts. 


California’s then-Governor Ronald Reagan (1967- 
1975) was recorded making racist remarks to 
then-President Nixon regarding African delegates 
to the United Nations.*®* 


In 1996, California voters approved Proposition 209, 
which terminated state and local government affir- 
mative action programs in public employment, public 
education, and public contracting to the extent these 
programs involved “preferential treatment” based 
on race, sex, color, ethnicity, or national origin.™ 
Proposition 209 was supported by Governor Pete 
Wilson (1991-1999), who authored the arguments in 
favor of Proposition 209 in the official voter guide, and 
Attorney General Daniel Lungren.® Ward Connerly, 
a member of the University of California Board of 
Regents, was chairperson of the campaign, along with 
Darrell Issa.® This resulted in an annual loss of more 
than $1 billion for minority and women-owned busi- 
nesses, perpetuating the wealth gap between races.” 
Proposition 209 also significantly reduced the enroll- 
ment level of African American students at California 
public universities. Still further, Proposition 209 
substantially limits the state from remedying the sys- 
temic racism in California, in education, housing, 
wealth, employment, and health- 

care, which is implanted in laws, 

policies, and institutions that 


without consent.” State psychological institutions 
contributed to the over-incarceration, forced steril- 
ization, and denial of educational opportunities for 
African Americans in California.” 


California law enforcement disproportionately 
stops, arrests, injures, and kills people perceived to 
be Black or African American.” 


Partially as a direct result of the above, African 
Americans are overrepresented in state correctional 
facilities, and African American youth are over- 
represented in juvenile facilities.”> Consequently, 
the collateral effects of arrests and convictions 
also disproportionally impact African Americans 
in California. 


The California Constitution continues to permit 
involuntary servitude as a form of criminal punish- 
ment, an “exception” that disproportionately harms 
African Americans given the over-policing and 
over-incarceration of African American Californians 
and other biases in the criminal legal system.” 


California historically barred African Americans from 
serving on juries.” Today, California prosecutors’ dis- 
criminatory use of peremptory challenges continues 
to disproportionately exclude African Americans 
from juries.” 


perpetuate racial inequalities. 
Demonstrating how challenges 
to equity for African Americans 
continue to today, Proposition 
209 was reaffirmed in 2020 
when California voters failed to 


California’s child welfare system has experienced some of the 
worst racial disparities in the country, with African American 
children suffering the highest rate of system involvement and 
the correspondingly heightened risks and harms associated with 
entering foster care. 


pass Proposition 16, which would 
have permitted the reintroduc- 
tion of these critical programs 
in California.®° 


California’s child welfare system has experienced 
some of the worst racial disparities in the country, 
with African American children suffering the highest 
rate of system involvement and the correspondingly 
heightened risks and harms associated with entering 
foster care.” Among other inequities, youth who en- 
ter foster care exhibit achievement gaps compared to 
children not involved in foster care.” 


The eugenics movement thrived in California and 
thousands of African Americans were forcibly ster- 
ilized or were the subjects of medical experiments 
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e African American Californians experience persistent 


discrimination in healthcare services and access 
through inaccurate diagnoses, use of involuntary 
force, high costs, and a lack of culturally competent 
services.” As a result, African Americans suffer dis- 
parate health outcomes. African American mothers 
experience significantly higher rates of maternal 
mortality and infant death than any other ethnic 
group.*° The life expectancy of an average African 
American Californian is 75.1 years, six years short- 
er than the state average. Compared with white 
Californians, Black Californians are more likely to 
have diabetes, die from cancer, or be hospitalized 
for heart disease.*! 
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e State licensure systems historically worked in tan- 
dem with unions and professional societies to 
exclude African American workers from skilled, 
higher-paying jobs. *? 


e State and local governments failed to meaningfully 
protect the equal rights of African Americans work- 
ers and job applicants, denying African Americans 
secure jobs, higher pay, and career advancement, 
particularly in public-sector employment.** 


e African Americans have been routinely excluded 
from professional careers in California. For exam- 
ple, African American physicians, psychologists, and 
psychiatrists are underrepresented in California’s 
medical fields, further exacerbating the inequities in 
the healthcare system.** And African Americans com- 
prise 6 percent of the adult population in California 
but only 3 percent of all attorneys, while in contrast, 
white people comprise 39 percent of California’s 
adult population but 66 percent of the state’s active 
licensed attorneys.*° 


UNDERREPRESENTED PROFESSIONS 
2022 CALIFORNIA LICENSED ATTORNEYS 


AFRICAN AMERICAN 
POPULATION vs ATTORNEYS 
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In addition to acknowledging these and other of the 
atrocities committed by the state, as delineated in this 
report, the Legislature’s formal apology should also 
acknowledge California’s responsibility to repair the 


WHITE 
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harms and guarantee non-repetition. To be effective, 
a considerable number of survivors and their relatives 
must participate in the development of the apology. 
As occurred with the apology to California tribal com- 
munities, the Legislature should establish a program 
or government body, such as the California American 
Freedman Affairs Agency, to facilitate listening sessions 
that allow victims and their relatives to narrate personal 
experiences and recount specific injustices caused by 
the State of California. The listening sessions should in- 
form the language of the Legislature’s apology and the 
methods enacted by the Legislature to satisfy victims. In 
rendering its apology, the Legislature should also find 
a way to effect specific recognition of all who come for- 
ward to participate in these listening sessions and share 
their personal stories of harm, loss, and deprivations 
of liberty. 


Additionally, the Legislature should order the commis- 
sion of plaques or other public commemorative tributes 
to secure communities’ memory of the victims and the 
injustices, as occurred in California’s apology for forced 
sterilizations. Physical markers of 
past atrocities serve as reminders 
of the terror and harm and ensure 
the collective memory does not gloss 
over the past. Created in collabora- 
tion with the victims of the atrocities 
delineated in this report and their 
families and advocates, plaques and 
memorials should honor survivors 
and raise awareness of descendants’ 
ongoing struggle for justice. 


For all aspects of the state’s apolo- 
gy, the Task Force recommends that 
there be an intensive public educa- 
tion and communications strategy. 
The Legislature should ensure that pursuit of the Task 
Force’s recommendations for educating the public, set 
forth in Chapter 33, includes this requirement and fund- 
ing for its development and implementation. 
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PART IV 


METHODOLOGIES FOR CALCULATING 
COMPENSATION AND RESTITUTION 


CHAPTER 1/7 = Final Recommendations 


COURTESY OF BETTMANN VIA GETTY IMAGES 


“There are those who still feel that if the Negro is to rise out of 
poverty, if the Negro is to rise out of slum conditions, if he is to 
rise out of discrimination and segregation, he must do it all by 
himself... [bJut ... they never stop to realize the debt that they 
owe a people who were kept in slavery 244 years. 


In 1863 the Negro was told that he was free as a result of the 
Emancipation Proclamation being signed by Abraham Lincoln. 
But he was not given any land to make that freedom mean- 
ingful. It was something like keeping a person in prison for a 
number of years and suddenly, suddenly discovering that that 
person is not guilty of the crime for which he was convicted. And 
... you dont give him any money to get some clothes to put on 
his back or to get on his feet again in life.” 


- Dr. Martin Luther King, Jr.' 


I. Introduction 


AB 3121 charges the Reparations Task Force with calcu- 
lating “any form of compensation to African Americans, 
with a special consideration for African Americans who 
are descendants of persons enslaved in the United 
States.”? As demonstrated in Chapters 1 through 13 of 
this report, the breadth and depth of the historical and 
ongoing harm done to this group of people make clear 
that the relevant question is not whether compensation 
should be given, but rather, how much is necessary and 
how the Legislature should go about enacting a state- 
wide compensation scheme, specific measures, and 
individualized restitution for the extensive harms done. 
To this end, the Task Force consulted with a team of eco- 
nomic and policy experts—Dr. Kaycea Campbell, Dr. 
Thomas Craemer, Dr. William Darity, Kirsten Mullen, 
and Dr. William Spriggs—to develop a methodology for 
analyzing and calculating losses to African American de- 
scendants of a chattel enslaved person, or descendants 
of a free African American person living in the United 
States prior to the end of the 19th Century, to establish 
the amount of compensation due. 


As explained in Chapter 14, two essential elements of 
reparations are restitution and compensation. Chapter 
14 notes that it is difficult to provide restitution to the 
beneficiaries of the reparations intended by AB 3121, 


One of the last pictures to be taken of Dr. Martin Luther King, Jr., who was speaking at a rally in Memphis, TN. (1968) 
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particularly given the moral damage caused to victims 
and their descendants,’ and full compensation is sim- 
ilarly difficult to provide, but these challenges should 
not prevent California from making reparations. The 
Task Force has thus formulated the following recom- 
mendations to address the requirement that reparations 


II. Eligibility 


Through AB 3121, the Legislature directed that the Task 
Force formulate recommendations as to the forms and 
methods of calculating restitution and compensation 
and “who should be eligible for such compensation.”® 
Prior to formulating this aspect of its recommenda- 
tions, the Task Force heard testimony from experts and 
the author of AB 3121. After careful consideration, the 


include both restitution and compensation. In ren- 
dering its recommendations to the Legislature in this 
chapter, the Task Force defines compensation to include 
two different forms, as directed by AB 3121:* cumulative 
compensation for the eligible class and particular com- 
pensation for individual, provable harms. 


Task Force voted to recommend that the “community 
of eligibility” for reparations be “based on lineage, de- 
termined by an individual being a Black descendant of 
a chattel enslaved person or a descendant of a free Black 
person living in the United States prior to the end of the 
19th Century.”® 


III. Particular Reparations Compensation and Restitution 


This report details the array of harms visited upon 
African Americans broadly, and more specifically, African 
Americans living in California since the state’s found- 
ing. While below, the Task Force delineates methods for 
awarding cumulative compensation to the whole of the 
class of eligibility, many African Americans in California 
have suffered particular injuries that can and must be ad- 
dressed through restitution or particular compensation. 


As discussed in Chapter 14, under international law, res- 
titution refers to a remedy given to a person to undo a 
particular loss or injury.’ An example of partial restitu- 
tion is the State of California’s return of Bruce’s Beach to 
descendants of the African American family who owned 
the property when the state seized the beach, in 1924, 
due to their race.* No effort was made to compensate 
for the years in which the family was deprived of ac- 
cess to the property. Not all specific harms perpetrated 
against the state’s African American residents involve 
land—or other property that can be easily returned. In 
those cases, those individual harms must be remedied 
with monetary compensation.? 


Therefore, the Task Force recommends that the 
Legislature create a method for eligible individuals to 
submit claims and receive compensation or restitution 
for those particular harms California inflicted upon the 
claimant or their family. The Task Force recommends a 
specific entity (potentially the recommended California 
American Freedman Affairs Agency) be charged with 
processing these claims and rendering payment in an 
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efficient and timely manner. Once the Legislature de- 
fines the scope of eligibility for the payment of claims, 
the entity’s responsibilities should include: (1) support- 
ing claimants in obtaining evidence to substantiate 
qualifying claims; (2) providing advocates to assist ap- 
plicants with claims; (3) reviewing and determining 
the sufficiency of the claims and amount of restitution 
required to make the individual whole; and (4) ensur- 
ing that direct payments are timely remitted to eligible 
applicants. Such a process could follow existing mod- 
els, such as the California Victim Compensation Board, 
which provides monetary compensation to the victims 
of certain crimes.'° 


In the manner described above, the reeommended 
program would ensure that monetary compensation 
and restitution are made to individuals or their survi- 
vors for the wrongs committed against them that the 
Legislature and the designated entity determines to 
merit an award. Compensation and restitution for par- 
ticular injuries is a necessary step toward comporting 
with international standards for reparations, but it is 
not enough. Compensation or restitution for particular 
injuries, alone, would not provide a sufficient remedy 
for the many other longstanding laws and policies, and 
the scope of harm caused by them, detailed in Chapters 
2 through 13 of this report against the whole class of 
people impacted by those atrocities. For these harms 
established by the detailed factual record recounted in 
Chapters 2 through 13, cumulative monetary payments 
must be made. 
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IV. Cumulative Compensation 


The Task Force defines cumulative compensation as the 
monetary payment owed to African American descen- 
dants of a chattel enslaved person, or descendants of a 
free African American person living in the United States 
prior to the end of the 19th Century—members of the 
eligible class, as defined by the Task Force"—to reme- 
dy the full history of harm documented in Chapters 2 
through 13 of this report. Unlike particular compen- 
sation or restitution, cumulative compensation would 
not require any member of the 
eligible class to provide evidence 
documenting their harm. Rather, 
as detailed in Chapters 2 through 
13 of this report, the historical 
record demonstrates that all mem- 
bers of the eligible class have been 
affected and must receive indem- 
nification to undo the harm done. 
The rest of this chapter addresses 
potential methods for calculating 
cumulative compensation. 


Key Questions for the Calculation of 
Cumulative Compensation 

To develop a model for calculating collective compensa- 
tion, the Task Force’s economic experts posed four main 
questions before calculating the amount of the losses to 
African Americans caused by California state policies for 
which relevant data is held by the state.” 


First, what is the time frame for measurement of the 
harm? After consulting with the Task Force’s economic 
experts, the Task Force recommends that the Legislature 
apply a different timeframe for calculating damages de- 
pending upon the category of harm, since different laws 
and policies inflicted measurable injury across different 
periods of time. For example, the state’s participation 
in the discriminatory denial of equal healthcare, unjust 
property takings, and devaluation of African American 
businesses began with the founding of the state in 1850 
and has continued to this day. After consultations with 
its economic experts, the Task Force recommends that 
the Legislature measure the period of harm for the spe- 
cific harms considered in this Chapter as follows: 


e Health Harms: 1850-present™® 
e Housing Discrimination: 1933-1977 or 1850-present 


e Mass Incarceration & Over-policing: 1971-present 
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e Unjust Property Takings: 1850-present 


e Devaluation of African American Businesses: 
1850-present 


Second, will there be a California residency require- 
ment? If yes, how will it be determined? The Task Force 
recommends that, for cumulative reparations com- 
pensation, the Legislature require eligible recipients to 


The Task Force recommends that the Legislature apply a different 
timeframe for calculating damages depending upon the category 
of harm, since different laws and policies inflicted measurable 
injury across different periods of time. 


establish, using a low threshold of proof, their residence 
in California during the relevant periods of harm listed 
above for a minimum of six months (or any shorter min- 
imum length of residency defined in existing California 
code or regulation) for each year in which the eligible 
recipient might be entitled to cumulative reparations 
compensation. The six-month length of this require- 
ment is consistent with existing California law that 
recognizes a presumption of residency after presence 
in the state for six months." To illustrate this require- 
ment in effect: if an eligible Californian has lived in the 
state for five years of a relevant period of harm—but 
had to travel out of state for work for three months in 
each of those years—that Californian would be entitled 
to cumulative reparations worth five years of residency 
in the state. For particular reparations compensation or 
restitution, the Task Force recommends that there be no 
separate residency requirement, as the individual would 
already need to separately prove that the individual was 
harmed by California’s actions.” 


Third, will only direct victims or all members of the 
eligible class receive remuneration? The Task Force 
recommends that all members of the eligible class be 
compensated for all five calculable areas of harm dis- 
cussed in this chapter. The State of California created 
laws and policies discriminating against and subjugating 
free and enslaved African Americans and their descen- 
dants. In doing so, these discriminatory policies made 
no distinctions between these individuals; the compen- 
satory remedy must do the same. 
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Fourth, how will cumulative reparations compensation 
be paid and measured to ensure the form of payment 
aligns with the estimate of damages? The bulk of this 
chapter addresses this last question: how to quantify 
the wounds caused by the long and ongoing damage of 
slavery and discrimination. Ultimately, the Task Force 
recommends that any reparations program include the 
payment of cash or its equivalent to members of the 
eligible class. Given that the process of calculating the 


amount of some of the losses and determining the meth- 
ods and structure for issuing payments could involve 
a lengthy process, the Task Force further recommends 
that the Legislature make a “down payment” with an im- 
mediate disbursement of a meaningful amount of funds 
to each member of the eligible class, as discussed below. 


Model for Calculating the Costs of Harms 
and Atrocities 

As documented throughout Chapters 2 through 13 of 
this report, the State of California holds at least par- 
tial responsibility for a wide-ranging set of harms and 
atrocities inflicted upon African Americans, especially 
descendants of persons enslaved in the United States. 


The task of calculating the cost of tears and blood and 
human rights violations is a challenge. While no amount 
can encompass the full scope of damage done by the 
institution of slavery and ongoing discrimination, the 
Task Force has consulted with a group of experts who 
have identified five key categories of ongoing harm for 
which there may be sufficient data and methods to esti- 
mate monetary losses experienced by African Americans 
in California: 


Health Harms 


. Mass Incarceration and Over-Policing of 
African Americans 


Housing Discrimination 
Unjust Property Takings by Eminent Domain 


Devaluation of African American Businesses 


No amount can encompass the full scope of damage done by 
the institution of slavery and ongoing discrimination. 
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Based on available data, the Task Force and its econom- 
ic experts have calculated preliminary estimates of 
monetary losses to African Americans across the first 
three categories: Health Disparities, African American 
Mass Incarceration and Over-Policing, and Housing 
Discrimination. Further, the Task Force and its experts 
have identified a method for calculating losses for Unjust 
Property Takings by Eminent Domain and Devaluation 
of African American Businesses, though the data neces- 
sary to allow the Task Force’s experts 
to conduct that calculation in time 
for the publication of this report 
was not readily available from the 
respective state agencies. The Task 
Force recommends that when the 
Legislature engages in its eventu- 
al determination, it releases to the 
public the data underpinning this calculation to allow 
scholars and experts to have access to this information 
and to better understand the process by which the costs 
were calculated. 


The list of harms and atrocities included in this chapter’s 
calculations is not exhaustive. The Task Force and its eco- 
nomic experts focused on these five categories for two 
main reasons: they reflect areas where there is sufficient 
historical data to quantify the harm done, and they rep- 
resent discriminatory policies directly attributable to the 
State of California, rather than to federal, local, or private 
actors. These five categories may not reflect all important 
harms and atrocities inflicted upon African Americans 
in California, nor their full quantitative impact. In many 
instances, there may be harms or atrocities that cannot 
be quantified because California has not collected the 
required data (e.g., due to Proposition 209) or the data is 
not readily available (e.g., on occupational, pay, and em- 
ployment discrimination) to make that calculation. The 
Task Force anticipates that the Legislature will be able to 
add additional harms and atrocities to this list, using cal- 
culation methods similar to the ones outlined below, with 
access to more data than was available to the Task Force. 


Since this list of harms and atrocities is not exhaustive, 
the total of the estimated losses to African Americans is 
not a final estimate of all losses. Rather, it is a very cau- 
tious initial assessment for what cost, ata minimum, the 
State of California is responsible. Further data collec- 
tion and research would be required to augment these 
initial estimates. 


Additionally, since the Task Force and its economic 
experts’ estimates for losses are based on readily-avail- 
able data — which is limited - and the Legislature may 
need to provide compensation in sums greater than the 
amount calculated. Further, since the estimates are not 
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exhaustive, the Legislature may want to consider how 
to provide compensation for difficult-to-estimate loss- 
es. For example, pain and suffering from generations of 
discrimination represent real losses for which the Task 
Force’s experts cannot provide an estimate, because they 
depend on the subjective experience of those harmed 
and on their current needs. Finally, since the estimates 
are preliminary and more research is required, the 
Legislature may want to consider enacting a substantial 
initial down-payment, to be followed with additional 
payments as new evidence becomes available. 


If the Legislature enacts such a payment process, the 
Task Force recommends that the Legislature communi- 
cate to the public that the initial down-payment is the 
beginning of a process of addressing historical injus- 
tices, not the end of it. The Task Force recommends the 
down payment as an essential first step to avoid paral- 
ysis due to the need for further research and analysis. 
To delay is an injustice that causes more suffering and 
may ultimately deny justice, especially to the elderly 
among the harmed. The Task Force also recommends 
the Legislature consider prioritizing elderly recipients in the 
roll-out of a compensation program. 


Informed by the economic experts, the Task Force 
recommends that the Legislature establish an agency 


V. Collective Compensation: 


Specific Atrocities 


Atrocity 1: Health Harms 

As documented in Chapter 12, Mental and Physical Harm 
and Neglect, discriminatory policies have led to devas- 
tating health consequences for African Americans in 
California.'® One clear way to measure the impact of these 
discriminatory health harms is through the difference 
in life expectancy between Black non-Hispanics” and 
white non-Hispanics in California.’* This reduction in 
life expectancy is the cumulative result of discrimination, 
including state-sanctioned medical experimentation 
and sterilization, segregation of healthcare facilities and 
the denial of funds to facilities or doctors that treated 
African Americans in California, unequal access to health 
insurance and health care based on occupational discrim- 
ination, discriminatory local zoning that exposes African 
American neighborhoods to greater environmental harm 
(e.g., placement of toxic industries in residential neigh- 
borhoods, creation of food deserts, etc.), and explicit 
and implicitly discriminatory behavior of medical per- 
sonnel from which the state should shield its residents.!° 
These discriminatory practices were compounded by the 
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(potentially the California American Freedman Affairs 
Agency discussed in Chapter 18) to make direct payments 
to eligible recipients and aid recipients with establish- 
ing eligibility. This is preferable to an indirect approach 
where the agency oversees the distribution of resourc- 
es through non-profit community organizations. These 
recommendations are reflected in Chapters 18 through 
30 of this report, where the Task Force offers policy rec- 
ommendations for the Legislature to remedy injuries to 
California’s African American population. 


Further, the Task Force recommends that compensation 
for community harms be provided as uniform payments 
based on an eligible recipient’s duration of residence in 
California during the defined period of harm (e.g., res- 
idence in an over-policed community during the “War 
on Drugs” from 1971 to 2020). In addition, as discussed 
above, the Task Force recommends that the Legislature 
enact an individual claims process to compensate indi- 
viduals who can prove particular injuries, for example, 
an individual who was arrested or incarcerated for a 
drug charge during the war on drugs, especially if the 
drug is now considered legal. 


Finally, the Task Force recommends that there should 
be no time limit on when a harmed individual or their 
heirs can submit claims for compensation. 


Calculations for 


State of California’s willing complicity in federal redlin- 
ing policies that created de jure racially segregated living 
arrangements in California,”® and its unwillingness to 
address occupational discrimination, as documented by 
its ban on affirmative action in public education and em- 
ployment.” The Task Force’s experts estimated the cost of 
health differences between Black non-Hispanic and white 
non-Hispanic Californians as follows: 

1. Take an individual's value of statistical life (roughly 
$10,000,000) and divide it by the white non-Hispan- 
ic life expectancy in California (78.6 years in 2021) 
to obtain the value for each year of life absent racial 
discrimination ($127,226).” 


The experts then calculated the difference in average 
life expectancy in years between Black non-Hispanic 
and white non-Hispanic Californians (7.6 years in 2021). 


The experts then multiplied the two to arrive at 
an average total loss in value of life due to racial 
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discrimination experienced by a Black non-Hispanic 
Californian who spends their entire life in California 
and lives until the average life expectancy (71 years of 
age) of a Black non-Hispanic Californian ($966,918). 
4. The annual value for the time an eligible individual 
resides in California is thus: $966,918 / 71 = $13,619. 


Some economists estimate the value of a statistical life 
in the United States to fall between $9,000,000 and 
$11,000,000 in 2020 dollars.?? Taking the midpoint be- 
tween these amounts, this report divides $10,000,000 
by the white non-Hispanic life expectancy in California 
(78.6 years in 2021)** to obtain the value for each year 
of life absent racial discrimination ($127,226). The ex- 
perts then multiplied the value of each year of life absent 
discrimination with the average difference in life expec- 
tancy between Black non-Hispanic Californians and 
white non-Hispanic Californians. 


Based on 2021 figures, white non-Hispanic Californians 
live on average 7.6 years longer than Black non-Hispanic 
Californians (78.6 years, compared to 71 years).”° The to- 
tal value of 7.6 years difference in life expectancy would 
be (7.6 years) x ($127,226) = $966,918, providing the av- 
erage total loss in value of life, over a lifetime, due to 
racial discrimination in California. But since not every 
member of the eligible class will have spent the entire- 
ty of their life in California, this report calculates each 
African American’s individual health harm by taking the 
average total loss in value in life due to racial discrimi- 
nation in California and dividing it by the average Black 
non-Hispanic Californian life expectancy: $966,918 / 71 
years = $13,619. This would be the estimated value of 
health harm to each year of life an African American 
individual has spent in California, to which an eligible 
descendant would be entitled. 


Atrocity 2: Mass Incarceration and Over- 
Policing of African Americans 

Though federal and state governments have long tar- 
geted African Americans for discriminatory arrest and 
incarceration, the scope of such unjust policing leapt 
exponentially when the “War on Drugs” began in 1971. 
Survey research reveals that “[p]eople of all races use and 
sell illegal drugs at remarkably similar rates.”*® To mea- 
sure racial mass incarceration disparities in the 49 years 
of the War on Drugs from 1971 to 2020, the Task Force’s 
experts estimate the disproportionate number of years 
spent behind bars for Black non-Hispanic drug offend- 
ers, compared to white non-Hispanic drug offenders, 
and multiplies those years with what a California state 
employee would have earned in an average year. In doing 
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so, the experts used the average salary for a California 
state employee because, as described in Chapter 11, 
Stolen Labor, incarcerated individuals were also forced 
to provide unpaid labor for the state. The experts also 
added compensation for loss of freedom, compara- 
ble to the reparation payments provided to Japanese 
Americans incarcerated in World War II. Through these 
methods, the Task Force’s experts calculated $159,792 
per year (in 2020 dollars) lost due to the disproportion- 
ate mass incarceration and over-policing of African 
Americans during the War on Drugs. 


To estimate the number of disproportionately incarcer- 
ated Black non-Hispanic individuals, 


1. The Task Force’s expert team used total California 
arrest figures for felony drug offenses and African 
American non-Hispanic drug felony arrests for each 
year from 1971 to 2020, to compute the annual per- 
centage of overall felony drug arrests involving Black 
non-Hispanic Californians. 


The experts then computed the difference between 
the percentage of Black non-Hispanic Californians 
arrested for drug felonies and the estimated per- 
centage of Black non-Hispanic Californians in the 
population for each year. The difference between the 
two provides an estimate of the percentage of dispro- 
portionate Black non-Hispanic drug felony arrests. 


The experts obtained the estimated number of 
Black non-Hispanic Californians disproportion- 
ately arrested for drug felonies by multiplying the 
percentage of excess Black non-Hispanic drug felony 
arrests times the total number of drug felony arrests. 


. The experts then multiplied the number of Black 
non-Hispanic Californians disproportionately 
arrested for drug felonies by the average drug-pos- 
session related prison term of 1.48 years” and the 
annual compensation amount ($159,792, see above) 
and add the annual amounts up over the entire time 
period from 1971 to 2020 to arrive at a total sum of 
$227,858,891,023 in 2020 dollars. 


The disproportionate police presence in Black commu- 
nities had dramatically negative impacts on the quality 
of life for all African Americans who lived in the state 
during the War on Drugs.” In rendering their calcu- 
lations, the experts therefore divided the total sum of 
harm among the estimated 1,976,911 Black non-Hispanic 
California residents who lived in the state in 2020, for 
an amount per person of $115,260 in 2020 dollars, or 
$2,352 for each year of residency in California during 


Chapter 17 —{3— Final Recommendations 


the 49-year period between 1971 and 2020. African 
American residents in California who were incarcerat- 
ed for the possession or distribution of substances now 
legal, such as cannabis, should additionally be able to 
seek particular compensation for their period of incar- 
ceration, as discussed above. 


While discriminatory arrest and sentencing may go back 
to the beginning of the State of California, the phenom- 
enon of mass incarceration in the United States has its 
starting point with the beginning of the War on Drugs. 
The term was popularized in 1971 after President Nixon 
declared drug abuse “public enemy number one” in a 
press conference that year.”° 


An explosion of the prison population in the United 
States was driven by convictions for drug offenses in the 
War on Drugs. Yet scholars have observed that, “patterns 
of drug crime do not explain the glaring racial dispari- 
ties in our criminal justice system. People of all races use 
and sell illegal drugs at remarkably similar rates.”*° For 
example, the 2000 National Household Survey on Drug 
Abuse, revealed that 6.4 percent of white Americans, 
and 6.4 percent of African Americans, were current ille- 
gal drug users in 2000.” Results from the 2002 National 
Survey on Drug Use and Health by the U.S. Department 
of Health and Human Services, revealed nearly identi- 
cal rates of illegal drug use among white Americans and 
African Americans, with only a single percentage point 
between them.” And the 2007 version of the survey 
showed essentially the same results.*? Scholar Michelle 
Alexander observes, 


If there are significant differences in the sur- 
veys to be found, they frequently suggest that 
whites, particularly white youth, are more like- 
ly to engage in illegal drug dealing than people 
of color. One study, for example, published in 
2000 by the National Institute on Drug Abuse 
reported that white students use cocaine at sev- 
en times the rate of [B]lack students, use crack 
cocaine at eight times the rate of [B]lack stu- 
dents, and use heroin at seven times the rate 
of [B]lack students. That same survey revealed 
that nearly identical percentages of white and 
[B]lack high school seniors use marijuana. The 
National Household Survey on Drug Abuse re- 
ported in 2000 that white youth aged 12-17 are 
more than a third more likely to have sold ille- 
gal drugs than African American youth. ... [W] 
hite youth have about three times the number 
of drug-related emergency room visits as their 
African American counterparts.** 
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More recent numbers from the 2019 version of the survey 
suggest that 13.6 percent of white non-Hispanic Americans 
and only a single percentage point more, 14.6 percent, of 
Black non-Hispanics admitted to illicit drug use.* 


This evidence is important, as it speaks directly to the 
fairness or lack thereof of racial arrest and imprison- 
ment disparities. According to the National Research 
Council, “[i]f racial disparities in imprisonment per- 
fectly mirrored racial patterns of criminality, then an 
argument could be made that the disparities in impris- 
onment were appropriate.”*° They continue that, “Black 
people are, however, arrested for drug offenses at much 
higher rates than whites because of police decisions to 
emphasize arrests of street-level dealers” in dispropor- 
tionately Black neighborhoods, despite abundant data 
that white individuals use or sell equivalent or even 
higher amounts of illicit substances.” As discussed in 
Chapter 11, An Unjust Legal System, federal laws also im- 
posed the longest sentences for crack cocaine offenses, 
for which African Americans are arrested much more of- 
ten than white Americans (including a 100 to 1 disparity 
in the punishment for crack cocaine, versus powdered 
cocaine, disproportionately consumed by white users).** 


Given the similarity between African Americans and 
white Americans in the number of drug offenses they 
may have been party to (drug possession or selling), racial 
disparities in drug enforcement should be non-existent. 
However, Figure 3 paints a shockingly different picture. 
It suggests that the massive increase in incarceration for 
drug offenses may be due to disproportionate arrests of 
African Americans. 


Figure 1: Drug arrest rates for African Americans and white 
Americans per 100,000 population, 1972 to 2011.°° 
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As a result of these discriminatory practices, it is not sur- 
prising that Black non-Hispanics were by far the most 
over-represented group in the U.S. prison population. 
While they represented 13 percent of the U.S. population 
in 2010, they represented 40 percent of the prison popu- 
lation, an over-representation of 27 percentage points.*° 
In contrast, Hispanics (of any race) were overrepresented 
by only 3 percentage points (16 percent of the U.S. popu- 
lation and 19 percent of the prison population).“ Asian 
Americans were underrepresented by 4.1 percentage points 
(5.6 percent of the U.S. population and 1.5 percent of the 
prison population), and white non-Hispanics underrep- 
resented by 25 percentage points (64 percent of the U.S. 
population and 39 percent of the prison population).” 


To measure racial mass incarceration disparities in the 
49 years of the War on Drugs from 1971 to 2020, the Task 
Force’s experts estimated the disproportionate years 
spent behind bars for Black non-Hispanic Californian 
drug offenders compared to white non-Hispanic drug 
offenders. Since these disparities are measurable in years, 
the experts attached a monetary value to these dispro- 
portionate years spent in prison by calculating what an 
average California state employee would have earned in 
a year. The experts used California state employees as a 
baseline of comparison since, as described in Chapter 11, 
imprisoned individuals are frequently forced to provide 
unpaid labor for the state. While many incarcerated peo- 
ple may have otherwise worked in lower-paid positions 
with fewer benefits, this trend would also be due to past 
occupational, pay, and employment discrimination and 
would therefore taint this report’s calculations. 


In 2019, full time state workers earned on average $143,000 
annually, with benefits.** Adjusting for inflation, this 
would be $145,002 in 2020.* In addition to lost wages, 
the experts include compensation for loss of freedom, 
comparable to the amount paid to Japanese Americans in- 
carcerated in World War II, who received $20,000 in 1988 
dollars for three years of incarceration from 1942 to 1945. 
This would amount to $6,667 per year in 1988 dollars, or 
$14,790 in 2020 dollars.** The total average compensation 
would therefore be $145,002 + $14,790 = $159,792 per year 
of disproportionate incarceration in 2020 dollars. 


To estimate the number of disproportionately incarcer- 
ated Black non-Hispanic Californians, Table 1, below, 
provides observed incarcerations, estimated incarcera- 
tions, and derived incarcerations. The first column gives 
the year (1971-2020), and the second column provides the 
California population total for each year the decennial U.S. 
Census was taken (the numbers in bold) and the popula- 
tion in each year in between decennial censuses estimated 
by linear interpolation (the numbers in italics). The third 
column gives the number of Black non-Hispanics based on 
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the population figures from the U.S. Census Bureau” and 
the percentages of the Black non-Hispanic population*® 
for each decennial census (numbers in bold). Again, the 
figures between decennial censuses are estimated using 
linear interpolation (numbers in italics). 


The next columns estimate the number of Black non-His- 
panic Californians arrested for drug offenses. The fourth 
column in Table 1 provides the total number of arrests in 
California as recorded by the California Department of 
Justice. The fifth column provides the total number of 
felony drug arrests—because the California Department 
of Justice recorded drug felony arrests in California only 
for the years 1980-2020 (2022), the numbers for 1971- 
1979 were estimated using the 1980 drug felony arrests 
to calculate what percentage of all arrests in that year 
were drug felony arrests (4.2195 percent), and applying 
that same ratio of drug arrests to total arrests between 
1971-1979. Drug felony arrests of Black non-Hispanic 
Californians are listed in the sixth column, again esti- 
mated figures for 1971-1979 based upon the percentage 
of Black non-Hispanic drug felony arrests out of all drug 
felony arrests conducted in 1980 (28.8767 percent). 


Columns 7 through 10 then compare the percentage of 
felony drug arrests of Black non-Hispanic Californians 
with the percentage of Black non-Hispanic Californians 
in the overall population to reflect the disproportionate 
rates of arrest. Column 7 presents the Black non-His- 
panic population percentage. Column 8 provides the 
Black non-Hispanic percentage of all drug felony ar- 
rests (numbers in regular print) and is estimated for the 
years 1971-1979 based on the 1980 percentage (numbers 
in italics). Column 9 provides the percentage of excess 
Black non-Hispanic drug felony arrests and represents 
the difference between column 8 (Black non-Hispanic 
drug felony arrests as a percentage of all drug felony 
arrests) and column 7 (Black non-Hispanic percentage of 
the overall California population). The calculations re- 
flect a significant disproportionate arrest rate for Black 
non-Hispanic Californians for the entire observed time 
period, and ranges from a minimum of 8.25 percentage 
points in 2013 to a maximum of 29.58 percentage points 
in 1988. Column 10 translates this percentage into the 
total number of Black non-Hispanic Californians dispro- 
portionately arrested for drug felonies by multiplying 
the excess percentage in column 9 with the number of 
all drug felony arrests in column 5. 


Finally, the last column (11) multiplies Black non-His- 
panic excess drug felony arrests by the average 
drug-related prison term of 1.48 years*® and the an- 
nual reparations amount of $159,792 calculated above. 
The annual amounts are added up and yield the sum of 
$227,858,891,023 or $228 billion in 2020 dollars. 
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Table 1: Reparations for Disproportionate Black non-Hispanic Drug Felony Arrests (DEA) During the ‘War on Drugs’ in 
California (1970-2020) 


(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (Il) 
nae TOTAL ate oe BLACK BLACK BLACK aa ert A REPARATIONS 
POPULATION' HISPANICS? ARRESTS® ARRESTS! DFA® POP%° DFA% DFA% ARRESTS AMOUNT’ 
19,953,134 | 1,396,719 | 1,340,072 8 © 7.00 7 8 8 
1971 20,324, 611 1446391 | 1,347,479 56,857 | 16,418 712 28.88 21.76 12,372 | $2,925,943,745 
1972 20,696,088 | 1,496,062 | 1,340,438 56,560 | 16,333 723 28.88 21.65 12,244 $2,895,637,612 
1973 21,067,564 1545,733 | 1,383,234 58,366 | 16,854 734 28.88 21.54 12,572 $2,973,136,160 
1974 21,439,041 | 1595404 | 1,488,102 62,791 18,152 744 28.88 21.44 13,459 $3,183,014,246 
1975 21,810,518 | 1,645,076 | 1,439,857 60,755 | 17544 754 28.88 21.33 12,962 | $3,065,308,280 
1976 22,181,995 694,747 | 1,395,447 58,881 | 17003 764 28.88 21.24 12,504 $2,957)71,463 
1977 22,553,472 1 744,418 | 1,402,930 59197 | 17094 773 28.88 2114 12,515 $2,959,813,921 
1978 22,924,948 | 1,794,090 | 1,382,805 58,548 | 16,849 785 28.88 21.05 12,283 $2,904,751,967 
1979 23,296,425 1,843,761 | 1,442,037 60,847 17571 791 28.88 20.96 12,755 $3,016,451,872 
23,667,902 | 1,893,432 | 1,542,850 65,101 | 18,799 8.00 28.88 20.88 13,591 $3,214,146,027 
1981 24,277114 1.912.409 | 1,632,351 67,384 | 18,591 788 2759 19.71 13,283 $3,141,297,563 
1982 24,886,526 1.931386 | 1,621,944 68,616 | 18,453 776 26.89 19.13 13,128 $3,104,628,229 
1983 25,495,538 | 1,950,363 | 1,653,914 79,422 | 22,477 765 28.30 20.65 16,401 | $3,878,792,888 
1984 26,104,750 | 1,969,340 | 1,680,721 93,124 | 27,801 754 29.85 22.3] 20,776 $4,913,298,231 


1985 26,713,962 1988,517 | 1,716,040 | 108,729 | 34,147 744 31.41 23.96 26,054 $6,161,641,024 
1986 27,523,173 | 2,007294 | 1,794,481 131,672 | 45,037 735 34.20 26.86 35,364 | $8,363,245,339 
1987 27932,385 | 2,026,271 | 1,859,342 | 146,588 | 50,558 725 34.49 27.24 39,924 $9,441,763,959 
1988 28,541,597 | 2,045,248 | 1,903,067 | 170,156 | 62,529 717 36.75 29.58 50,336 |  $11,904,040,719 
1989 29,150,809 | 2,064,225 | 1,969,168 | 174,779 | 61,933 708 35.44 28.35 49,557 $11,719,739,045 


29,760,021 | 2,083,201 | 1,979,355 | 145,551 | 45,570 7.00 31.31 24.31 35,381 | $8,367,430,805 
1991 50,171,184 207811 | 1,791,312 125,241 | 38,095 6.89 30.42 23.53 29,469 $6,969,124,007 
1992 50,582,546 | 2,073,021 | 1,718,254 | 135,448 | 36,645 6.78 27.05 20.28 27464 | $6,494,943,20 
1993 50,993,509 2067931 | 1,667,522 | 136,943 | 32,024 6.67 23.38 16.71 22,887 $5,412,588,89 
1994 51,404,672 | 2,062,840 | 1,652,723 155,175 | 34,408 6.57 ZA 15.61 24,215 $5,726,707,019 
1995 31,815,835 | 2,057750 | 1,608,147 | 141,394 | 26,986 6.47 19.09 12.62 17841 $4,219,273,56 


1996 52,226,997 | 2,052,660 | 1,622,535 | 139,772 | 32,103 6.37 22.97 16.60 23,200 | $5,486,710,386 
1997 52,638,160 | 2047570 | 1,620,381 | 153,099 | 33,299 6.27 21.75 15.48 23,694 $5,603,50798 


1998 53,049,523 | 2,042,479 | 1,571,724 | 141,766 | 34,640 6.18 24.43 18.25 25,879 $6,120,116,07 
1999 53,460,485 | 2057389 | 1,496,459 | 133,437 | 32,983 6.09 24.72 18.63 24,858 | $5,878,745,780 
33,871,648 | 2,032,299 | 1,424,893 | 128142 | 29,803 6.00 23.26 1726 22,114 $5,229,901,142 
2001 54,209,879 | 2,052,593 | 1,420,680 | 124,726 | 27,895 6.00 22.37 16.37 20,4ll $4,827145,534 
2002 54,548 110 | 2,072,887 | 1,426,233 | 131,506 | 29,669 6.00 22.60 16.60 21,791 $5,153,315,521 
2003 54,886,340 | 2,093,180 | 1,471,083 | 140,744 | 31,321 6.00 22.25 16.25 22,876 | — $5,410,079,789 
2004 35,224,571 2,113,474 | 1,499,083 | 150,305 | 34,097 6.00 22.69 16.69 25,079 $5,930,915,933 
2005 55,562,802 | 2153,768 | 1,508,210 | 159,944 | 35,389 6.00 22.13 16.13 25,792 | $6,099,690,928 
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(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (I!) 
BLACK TOTAL DRUG BLACK EXCESS EXCESS REPARATIONS 

POPULATION! bibs ARRESTS? FELON POP%° etic Be Oe AMOUNT’ 

HISPANICS? ARRESTS* DFA% ARRESTS 

2006 | 35,901,033 | 254,062 | 1,539,364 | 154,468 | 36,338 | 600] 23.52 1752 27070 | $6,401,823,852 
2007 56,239,264 2174,356 | 1,551,900 | 143,692 | 34,987 6.00 24.35 18.45 26,365 $6,235,229,315 
2008 | 36577494 | 2194,650 | 1,543,665 | 129,080 | 32,885| 600] 25.48 19.48 25140 | $5,945,460,201 
2009 36,915,725 | 2,214,944 | 1,466,852 | 118,684 | 26156 | 600] 22.04 16.04 19,035 | $4,501,618,806 
2010 | 37,253,956 | 2,235,237 | 1,394,425 | 121,286 | 21,813 | 6.00 1798 1198 14,536 | —_ $3,437,612,199 
2011 57,482,383 | 2,209,405 | 1,267,196 115,332 18,519 5.89 16.06 10.16 1,721 $2,771,862,587 
2012 37710,809 | 2,183,572 | 1,238,496 | 120,995 | 18,083} 579) 14.95 915 1,077 | $2,619,627559 
2013 37,939,256 2157739 | 1,205,536 137,125 19,116 5.69 13.94 8.25 11,317 $2,676,432,102 
2014 38167663 | 2131907 | 1,212,845 | 137054 | 19708| 559) 14.38 879 12,053 | $2,850,360,036 
2015 38,396,090 2106,0/4 1,158,812 44,629 7,564 5.49 16.95 11.46 56 $1,209,903,987 
2016 38,624,516 | 2,080,242 | 120,759 | 38988 | 6442} 539} 1652 114 4,342 | — $1,026,891,961 
2017 58,852,943 | 2,054,409 | 1,097,083 29,955 4,739 5.29 15.82 10.53 3,155 $746 152,484 
2018 39,081,370 | 2,028,576 | 1,091,694 | 28,376 | 4,355 519} 15.35 1016 2,882 $681,594,451 
2019 | 39,309,796 | 2,002,744 | 1,055,622) 27280) 3906| 509) 1432 9.22 2,516 | — $595,048,968 
2020 | 39,538,223 | 1,976,911 | 853,576 | 25,71| 3,425 | 5.00] 13.29 8.29 2136 | $505,253,675 
Total: | $227,858,891,023 


Numbers in bold print are observed, numbers in italics are estimated; numbers in the table were computed without rounding, 
but are presented rounded to the nearest whole number. 


! Bold: U.S. Census Bureau, Quick Facts: California (2021) (as of May 15, 2023). Italics: Linear Interpolation. 

? Bold: ibid.; and Johnson et al., California’s Population (Jan. 2023) Public Policy Institute of Cal. (as of May 15, 2023) for Black popula- 
tion percentages. Italics: Linear Interpolation. 

3 For 1970-1979: Lockyer, Crime & Delinquency in California (2000) Cal. Dept. of Justice, at p. 112 (as of May 15, 2023); for 1980-2020: Cal. 
Dept. of Justice, Open Justice Data (as of May 15, 2023). 

4 Bold: 1980-2020: Open Justice Data, supra. Italics: 1970-1979 estimated based on 1980 percentage 4.2195 percent drug felony arrests. 
5 Bold: 1980-2020: ibid. Italics: 1970-1979 estimated based on 1980 percentage of 28.8767 percent. 

© Bold: California’s Population, supra. Italics: linear interpolation. 


7 Black non-Hispanic excess drug felony arrests times 1.48 year average prison term for drug related offenses, Proposition 36: Five Years 


Later, supra, at p. 24, times $159,792 average annual losses (which includes both lost wages and an estimated value of lost freedom, 
based on the reparations for Japanese internment). 
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Figure 2: Estimated number of Black non-Hispanic Californians 
Disproportionately Arrested for Drug Felonies (1971-2020). 
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Though the figures above measure the harm perpetuat- 
ed by over-incarceration through the number of African 
American Californians disproportionately arrested for 
drug felonies, this system of discriminatory arrests 
was ultimately directed at the entire African American 
community, and affects all descendants who lived in 
the state during the War on Drugs from 197] to 2020. 
For example, people in neighborhoods targeted for the 
War on Drugs may avoid encounters with the police lest 
they be treated as suspects and potentially be subject 
to police violence.®° This may interfere with legitimate 
law enforcement investigations and may lead to ele- 
vated levels of unresolved crime.” This in turn would 
reduce the quality of life, and depress property values, 
which in turn would lead to underfunded schools in the 
neighborhood, and so on. The whole neighborhood and 
community may suffer from disproportionate policing 
as a consequence of the War on Drugs.” Thus, all those 
who are eligible should be compensated for lost quality 
of life due to racial profiling and biased law enforce- 
ment. To apportion the overall monetary losses resulting 
from the War on Drugs in California, the Task Force’s 
experts divided the sum of $227,858,891,023 among the 
estimated 1,976,911 non-Hispanic African American res- 
idents who lived in the state in 2020,*° for an estimated 
loss per recipient totaling $115,260 in 2020 dollars—or 
$2,352 for each year of residency in California during 
the 49-year-period (1971-2020). 


Atrocity 3: Housing Discrimination 

As detailed in Chapter 5, Housing Segregation, 
federal, state, and local government officials discrimi- 
nated against and segregated African American residents 
throughout California, from the beginnings of the state’s 
founding.™ Individual participants in the housing mar- 
ket discriminated against African American buyers or 
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renters, local zoning rules enforced segregation, and the 
state allowed this discrimination to occur even though 
the Supreme Court ruled it unconstitutional.® As a re- 
sult, in 2019, a year before the Reparations Task Force 
was established, African American Californians con- 
trolled far less of the state’s average per-capita housing 
wealth than did white Californians.® 


The Task Force presents two potential methods to cal- 
culate the losses due to housing discrimination. The 
first calculates all monetary losses due to racial hous- 
ing discrimination by calculating the average per capita 
white to African American homeownership wealth gap 
in 2019, and compounding interest on that gap until 
2022. However, critics may object that by sweeping in 
all forms of housing discrimination, this method does 
not focus on discrete forms of housing discrimination 
by state actors. 


The second method offered here calculates monetary 
losses specifically due to redlining. As discussed in 
Chapter 5, Housing Segregation, redlining is a clear 
case of state-sanctioned housing discrimination be- 
ginning with the New Deal in 1933, and lasting for 44 
years until the Community Reinvestment Act of 1977 
formally (although not effectively) sought to combat 
the persisting effects of redlining.®’ While redlining de- 
nied federally insured, affordable mortgages to those in 
African American neighborhoods based on federal law, 
California could have insured redlined homes in place 
of the federal government to address this injustice in a 
timely fashion. But not only did California not engage 
in any policies to ameliorate the effect of federal redlin- 
ing, it embraced redlining policies and other policies 
discriminating against African American Californians. 


Local zoning laws discriminated against African 
Americans in every corner of the United States, includ- 
ing California, with “zoning rules decreeing separate 
living areas for [B]lack and white families . . . prohib- 
iting African Americans from buying homes on blocks 
where whites were a majority and vice versa.”°° The U.S. 
Supreme Court eventually ruled these expressly dis- 
criminatory zoning laws unconstitutional in 1917,°° but 
this ruling was often ignored by government entities as 
well as individuals.” 


In addition, as discussed in Chapter 5, Housing 
Segregation, the discriminatory government policy of 
redlining has created devastating and persisting conse- 
quences for African American communities.” Though 
redlining was instituted through federal law, that 
policy shaped home ownership through bank financ- 
ing—and banks in this country have long been subject 
to a “dual banking system,” subject to parallel state and 


Chapter 17 —{3— Final Recommendations 


federal regulation.® Thus, California’s parallel duty 
to regulate banks gave it the authority to treat African 
Americans equitably, encourage residential integra- 
tion, and to provide state-level insurance for mortgages 
purchased by residents in redlined areas ineligible for 
federally insured mortgages. Instead, California failed 
to act until decades later,“ sanctioning or maintaining 
redlining discrimination against its African American 
residents, giving the state a responsibility to redress in- 
tergenerational wealth harms resulting from housing 
discrimination in California. 


Before the federal government began insuring mortgag- 
es in 1933, “[h]omeownership remained prohibitively 
expensive for working- and middle-class families: bank 
mortgages typically required 50 percent down, inter- 
est-only payments, and repayment in full after five to 
seven years, at which point the borrower would have to 
refinance or find another bank to issue a new mortgage 
with similar terms.”® These remained the conditions for 
African American borrowers even after 1933, while for 
white borrowers, the Home Owners’ Loan Corporation 
(HOLC) not only subsidized the mortgages with much 
lower interest rates, the HOLC also rescued and refi- 
nanced white families’ existing mortgages subject to 
imminent foreclosures, issuing them new mortgages 
with repayment schedules of up to 15 years (later ex- 
tended to 25 years).® In addition, HOLC mortgages were 
amortized, meaning that when the loan was paid off, 
white borrowers would own the home.” Since African 
American home buyers were excluded from govern- 
ment insured mortgages, they depended on traditional 
financing models with much more expensive or risky 
conditions®*—to the extent that they could even attempt 
to afford a home that would otherwise have been heav- 
ily subsidized for a white home buyer. The result was a 
growing racial homeownership gap.” 


Given the financial consequences of redlining, two 
scholars have proposed the following loss-estimation 
procedure: “the differences in mean household wealth 
attributable to home ownership, multiplied by the num- 
ber of African American” households in California.” The 
Task Force’s experts agree that this formula “provides a 
reasonable estimate of the aggregate debt resulting from 
housing and lending discrimination.”” 


This report offers two potential ways to perform that cal- 
culation here: (1) using 2019 data, to estimate losses due 
primarily to all forms of housing discrimination until 
the present; or (2) using 1930 and 1980 data, to estimate 
losses due primarily to redlining. 
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Method 1: Estimating Financial Losses Due to 
All Forms of Housing Discrimination Until 

the Present 

In 2019, one year before the Legislature enacted AB 3121, 
and one year before the COVID-19 pandemic, the aver- 
age African American non-Hispanic home in California 
had a value of $593,200, and the average white non-His- 
panic home had a value of $773,400.” At the time, about 
36.8 percent of African American Californian households 
owned their own home, while 63.2 percent of white 
Californian households did, reflecting a homeowner- 
ship gap of 26.4 percentage points.” Using 2019 census 
figures for the average number of people living in African 
American and white California households, the experts 
estimated the total wealth in home values controlled col- 
lectively by African American and white Californians. 


2,213,986 / 2.44 = 907,371 
[2,213,986 African Americans living in California in 
2019" / 2.44 average number of African Americans 
per household in California in 2019” = 907,371 
African American households in California] 


14,364,928 / 2.36 = 6,086,834 
[14,364,928 white Americans living in California 
in 2019” / 2.36 average number of white 
Americans per household in California in 2019” 
= 6,086,834 white households in California] 


The experts then estimated the total wealth in homes 
controlled in 2019 collectively by all African American 
non-Hispanic Californian households, and the total 
wealth in homes controlled in 2019 collectively by all 
white Californian households. 


($593,200 - 907,371).368 = $198,076,911,610 
[($593,200 average value of African American 
home in California)”® (907,371 African 
American households in California) (0.368)”= 
$198,076,911,610 in homeownership wealth 
owned by African American Californians in 2019] 


($773,400 - 6,086,834).632 = $2,975,176,286,659 
[($773,400 average value of white home in 
California)®° (6,086,834 white households 
in California) (0.632)* = $2,975,176,286,659 
in homeownership wealth owned by white 
Californians in 2019] 


After calculating the total housing wealth controlled 
by each of the two racial groups, the experts com- 
puted the estimated per-capita amount held by each 
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group—including those who do not own houses, due to 
housing discrimination. 


$198,076,911,610 / 2,213,986 = $89,466 
[$198,076,911,610 / 2,213,986 African Americans 
in California = $89,466 per capita African 
American Californian homeownership wealth] 


$2,975,176,286,659 / 14,364,928 = $207,114 
[$2,975,176,286,659 / 14,364,928 white 
Californians = $207,114 per capita white 
Californian homeownership wealth] 


Comparing the two shows an estimated per capita 
home ownership wealth gap of $117,648 in 2019. Adding 
a compounded, annual 30-year mortgage interest rate 
(3.10 percent in 2020; see Table 2 below),*” the African 
American and white homeownership gap in California, 
in 2020, is approximately $121,295 in 2020 dollars. 


[$117,648 (1+ 0.031) = $121,295 in 2020 dollars] 


While this figure represents the cumulative effect of 
all sources of discrimination, individual level (home 
owners, real estate agents), corporate (banks and local 
zoning boards) as well as state and federal level (redlin- 
ing), it represents a cautious estimate because it assumes 
that reparations for de jure discrimination (i.e., redlin- 
ing) should not have been paid earlier (i.e., after 1977 
when the federal government passed a law attempting 
to counteract the persisting effects of redlining). 


Method 2: Estimating Financial Losses Due 
Primarily to Redlining 

Alternatively, the Legislature could estimate the finan- 
cial losses due to housing discrimination by calculating 
losses due primarily to redlining. This process follows 
a similar method to the one used above but uses data 
instead from 1930 (three years before the start of fed- 
eral redlining in 1933) and 1980 (three years after the 
Community Reinvestment Act of 1977 formally sought 
to end private lending practices that reproduced redlin- 
ing). While the Task Force would ideally use data from 
1933 and 1977 to perform this calculation, at the time of 
this report, relevant data from those years is unavail- 
able, and the Task Force relies instead on data from the 
nearest decennial censuses (1930 and 1980). 


In 1930, African American homes in California had a 
mean value of $4,535, and white homes in California had 
a mean value of $6,067,*? reflecting a $1,532 difference. 
That year, there were 22,595 African American house- 
holds and 1,482,203 white households in California.** 
At the time, in California, about 37.6 percent of African 
Americans owned their own home, versus 48.2 percent 
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of white Americans, revealing a homeownership gap of 
10.6 percent.*° From this data, the Task Force’s experts 
estimated the total wealth held in home values collec- 
tively by African Americans and white Californians. 


The Task Force’s expert team estimated the total wealth 
in homes held in each year. For 1930: 


($4,535 - 22,595).376 = $38,528,090 
[($4,535 mean value of an African American 
home in California in 1930) (22,595 African 
American households in California in 1930*°) 
(0.376) = $38,528,090 total African American 
wealth in California homes in 1930] 


($6,067 - 1,482,203).482 = $4,334,397,340 
[($6,067 mean value of a white home in 
California in 1930) (1,482,203 white households 
in California in 1930%’) (0.482) = $4,334,397,340 
total white wealth in California homes in 1930] 


Calculating the total wealth held by each of the two ra- 
cial groups, they then computed the estimated wealth 
per-capita (i.e. per person) in each group (whether 
homeowner or not). 


$38,528,090 / 81,048 = $475 
[$38,528,090 total African American wealth 
in California homes in 1930 / 81,048 African 
Americans in California in 1930*8 = $475 African 
American per capita wealth in California homes 
in 1930] 


$4.,334,397,340 / 5,408,260 = $801 
[$4,334,397,340 total white wealth in California 
homes in 1930 / 5,408,260 white Americans in 
California in 1930* = $801 white per capita 
wealth in California homes in 1930] 


Taking the difference between the two ($801 - $ 475) 
results in an estimated per capita African American- 
white home value wealth gap of $326 (in 1930 dollars), 
favoring white Californians. This gap represents the 
unequal starting positions for African American and 
white Californians even before the federal government 
massively subsidized white homeownership (while ex- 
cluding African American applicants) through the New 
Deal and GI Bill.°° 


The experts then repeated the calculation with data 
from 1980, three years after the federal government 
attempted to end the effects of redlining through the 
Community Reinvestment Act of 1977.°' Because the 1980 
census did not provide a breakdown of white or African 
Americans per household in California, the experts 
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calculated this figure by dividing the total number of 
white and African American Californians by the mean 
or average number of white Americans and African 
Americans per household that year: 


1,819,281 / 3.67 = 495,717 
{1,819,281 African Americans in California 
in 1980 / 3.67 average number of African 
Americans per household in 1980°% = 495,717 
African American California households] 


18,030,893 / 3.22 = 5,599,656 
[18,030,893 white Americans in California 
in 1980% / 3.22 average number of white 
Americans per household® = 5,599,656 white 
American California households] 


In 1980, the average African American non-Hispanic 
California home was worth $66,670, and the average 
white non-Hispanic California home worth an estimat- 
ed $100,516 in 1980 dollars. 


The California homeownership gap in 1980 amounted to 
20.1 percentage points, with 40.6 percent of Black homes 
being owner-occupied, and 60.7 percent of white homes 
being owner occupied.°” 


($66,670 - 495,717).406 = $13,418,077,670 
[($66,670 average value of an African American 
home in California in 1980) (495,717 African 
American households in California in 1980) 
(0.406) = $13,418,077,670 total homeowner- 
ship wealth of African Americans in California 
in 1980] 


($100,516 - 5,599,656).607 = $341,652,998,655 
[($100,516 average value of a white home in 
California in 1980) (5,599,656 white American 
households in California in 1980) (0.607) = 
$341,652,998,655 total homeownership wealth 
of white Americans in California in 1980] 


Divided by the entire African American population in 
California in 1980, and the entire white population 
in California in 1980, respectively, each of these esti- 
mates yields the per-capita wealth in homes held by 
each group. The estimated average per capita African 
American wealth in California homes in 1980 amounted 
to $7,375, and the estimated per capita white homeown- 
ership wealth in California homes amounted to $18,948. 
In short, white Californians’ per capita home wealth 
was $11,573 (in 1980 dollars) greater than that of African 
American Californians. 
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To identify how much of the 1980 per-capita homeown- 
ership wealth gap was due to California’s complicity in 
federal redlining discrimination, the 1930 per-capita 
homeownership wealth gap can be subtracted from the 
1980 value. After adjusting the 1930 per-capita home- 
ownership wealth gap into its equivalent purchasing 
power in 1980 dollars,®* subtracting the 1930 per-capita 
homeownership wealth gap from the 1980 per-capita 
homeownership wealth gap ($11,573 - $1,483) results in 
a redlining per-capita wealth gap of $10,090, quanti- 
fying how much African American Californians lost in 
homeownership wealth due to federal redlining dis- 
crimination and California’s complicity in this policy. 
Compounding $10,090 up to 2020 using the annual 
30-year mortgage interest rates®’ yields a per-capita 
value of $161,508 in 2020 dollars. In other words, the 
Task Force’s expert team calculates that discriminatory 
redlining facilitated by the State of California caused the 
average African American in California to lose $161,508 
in homeownership wealth. 


To estimate a hypothetical amount California might 
have to pay to make up only for redlining, the expert 
team multiplied the average loss to African American 
Californians due to redlining with the number of 
African Americans living in the State in 1980. While the 
Task Force recommends reparations payments to a de- 
fined eligible class, specifically, because the U.S. Census 
does not currently identify individuals in a manner that 
would allow them to be categorized in this way, this 
report uses the number of census respondents who 
identified as Black or African American alone as a rough 
estimate. Multiplying the average-per capita housing 
wealth gap in 2020 dollars ($180,932.50) with the num- 
ber of African American residents in California in 1980 
(1,819,281)! yields $329,167,059,533—or approximate- 
ly $329 billion (in 2020 dollars). If all 1,976,911 African 
American non-Hispanic California residents who lived 
in the state in 2020" were eligible, each would receive 
housing reparations up to $166,506—or $3,784 for each 
year between 1933 and 1977 spent as a resident of the 
State of California. 


A Note on Unhoused Persons 

Originally, the Task Force asked its economic experts 
to include housing discrimination calculations for the 
losses to African Americans in California experiencing 
homelessness. This, however, proved difficult for both 
conceptual reasons and lack of data. While housing 
discrimination is one major factor causing dispropor- 
tionate African Americans experiencing homelessness 
in California, there are other factors. For example, from 
the late 1950s to early 1980s, a movement for the deinsti- 
tutionalization and local care of the mentally ill coincided 
with the Reagan Administration’s cuts to social services.' 
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As a result, de-institutionalized individuals suffering 
from mental illness and other conditions swelled the rank 
of the unhoused population, not only in California but 
nationwide.’ Owning a larger share of the real estate, it 
was easier for white households to absorb the effects of 
de-institutionalization than it was for African American 
households.'* Another factor is the War on Drugs that 
caused not only a massively disproportionate incarcera- 
tion of African Americans, but also unemployment and 
housing displacement in many economically depressed 
African American communities once incarcerated African 
Americans were eventually released (see the discussion 
on Atrocity 2: Mass Incarceration and Over-Policing of 
African Americans above).!% 


One approach to estimating reparations for African 
Americans experiencing homelessness caused by dis- 
crimination might be to establish the percentage of 
unhoused African Americans in California dispropor- 
tionate to the percentage of African Americans in the 
California population, and to multiply this number 
with the state average price of a one-bedroom apart- 
ment. This calculation would assume that the percent 
of African Americans in California who are unhoused 
would have been equal to the percent of white people 
who are unhoused if not for the various forms of dis- 
crimination documented in Chapters 2 through 18 of 
this report. 


Table 1: Freddie Mac 30-Year Mortgage Rates for Compounding of Uncompensated per-Capita Wealth Gap due to Redlining 


MORTGAGE INTEREST RATE'°° 


UNCOMPENSATED PER-CAPITA WEALTH GAP DUE TO REDLINING'”” 


1980 13.74% $10,090.00 
151 16.63% SL 767.97 
1982 16.04% $13,655.55 
1983 13.24% $15,463.54 
1984 13.88% $17,609.88 
1985 12.43% 1979379) 
1986 10.19% $21,816.29 
1987 10.21% $24,043.73 
1988 10.34% $26,529.85 
1989 1Qr3270 $29°267173 
1990 10.13% $32,232.56 
1991 32970 $35,214.07 
1992 8.39% $38,168.53 
1993 7.31% $40,958.65 
1994 8.38% $44,390.98 
IES T9370 $47,911.19 
1996 7.81% $51,653.05 
1997 7.60% $55,578.68 
1998 6.94% $59,435.84 
1392 7.44% $63,857.87 
2000 8.05% $68,998.43 
2001 6.97% $73,807.62 
2002 6.54% $78,634.64 
2003 5.83% $83,219.04 
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MORTGAGE INTEREST RATE'° 


UNCOMPENSATED PER-CAPITA WEALTH GAP DUE TO REDLINING'”” 


2004 5.84% $88,079.03 
2005 5.87% $93,249.27 
2006 6.41% $99,226.54 
2007 6.34% 105,517.50 
2008 6.03% $111,880.21 
2009 5.04% $117,518.98 
2010 4.69% $123,030.62 
2011 4.45% $128,505.48 
2012 3.66% $133,208.78 
2013 3.98% $138,510.49 
2014 4.17% $144,286.38 
2015 Bo70 $149,841.40 
2016 3.65% $155,310.61 
2017 Gis le vas $161,507.51 
2018 4.54% $168,839.95 
2019 3.94% $175,492.24 
2020 3.10% $180,932.50 


Atrocity 4: Unjust Property Takings 

As documented in Chapter 5, Housing Segregation, 
California built its cities over the bones of the African 
American neighborhoods that it tore apart through em- 
inent domain,’ building the highways, cities, and parks 
that have enabled the State of California to become the 
fourth or fifth largest economy in the world.'°° The un- 
just taking of land did more than just seize property—it 
destroyed communities and forced African Americans 
out of their historical neighborhoods. At its peak in 1980, 
7.7 percent of the population in California was African 
American." By 2020, that number dropped to about 5 
percent." In 2018 alone, 75,000 Black Americans left the 
state.'” The state’s more expensive coastal cities alone 
have shed 275,000 Black residents."* 


Due to the voluminous records associated with the 
state’s many eminent domain actions throughout 
history, the Task Force and its experts did not have suf- 
ficient capacity, within the lifespan of the Task Force, 
to provide a calculation of the harm caused by unjust 
property takings throughout California. Nevertheless, 
the Task Force’s economic expert team explored two 
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potential methods to quantify the damage caused by 
these actions, examining the displacement of African 
American Californians by the state and its local govern- 
ments through eminent domain. 


The Legislature could calculate the loss in property value 
experienced by displaced African Americans. This could 
be accomplished by examining the market value of the 
seized property at the time it was taken, subtracting the 
amount paid to the owner after eminent domain, and 
adding the increase in the property’s net value by adding 
in a fair measure of the estimated appreciation to the 
present day. A second method of estimating loss could 
measure the compensation due by using the current 
value of the property seized from African Americans. 
These methods for calculating harm are complicated 
if the property value has declined in value since it was 
seized, or if the seized property is now being used for 
infrastructure whose value is difficult to quantify. But, 
based on its experts’ recommendations, the Task Force 
suggests some strategies to assist the Legislature in over- 
coming that hurdle. 
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The Task Force also recommends that the Legislature 
consider the factors below when calculating the harm 
caused by these unjust takings: 


Figure 3: Factors to Consider when Estimating Loss from Unjust 
Property Takings 


Property Takings 


REMAINED PROPERTY 
AT PROPERTY a SOLD 
LOST VALUE/PROFITS ADVERSE HEALTH 
FROM BUSINESS OUTCOMES 


While the records of harm under this atrocity proved 
too voluminous to provide a calculation in this report, 
this report highlights several instances of eminent do- 
main and unjust takings that the Legislature should 
examine, at minimum, when calculating the harm 
caused. As discussed in Chapter 5, Housing Segregation, 
in the 1940s and 1950s, African Americans lived in San 
Francisco’s Fillmore District, forming a vibrant commu- 
nity known as the Harlem of the West." But the African 
American community there was destroyed by unjust tak- 
ings and urban renewal projects during the 1960s and 
1970s."° Between 1970 and 2010, San Francisco’s African 
American population declined about seven percent, 
or about 96,000 people, despite the overall popula- 
tion growth of the city."° Similarly, in Palm Springs, the 
city’s “redevelopment plan” in the 1960s destroyed an 
integrated neighborhood known as Section 14, once 
on part of the Agua Caliente Band of Cahuilla Indians’ 
Tribal Reservation, forcing out many of the African 
American residents that had resided in that neighbor- 
hood."” And in Hayward, “redevelopment projects” in 
the 1960s likewise destroyed African American homes 
and businesses."* 


These instances reflect just a few examples of state and 
local agencies’ active role in the destruction of African 
American homes to advance political ends. To investi- 
gate the degree to which the state has displaced African 
American families to pursue its projects, the Task Force 
recommends that the Legislature study—or elicit a 
further report from one or more state agencies with spe- 
cific responsibility for this area, such as the California 
Department of Transportation, California Department 
of General Services, or the California Natural Resources 
Agency—the history of the state’s construction of its 
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roads, railways, highways, bridges, water systems, 
dams, airports, and other major infrastructure, as these 
all reflect public projects that may have been built by 
displacing African American families from their land. 
For instance, when President Eisenhower created the 
Federal Interstate Highway System in 1956, developers 
tore through the nation’s cities and towns with free- 
ways that carved up African American communities, 
including freeways in California." The construction 
of Interstate 10 required the demolition of the African 
American neighborhood of Sugar Hill as well as the 
Pico neighborhood, forcing out many more African 
American families.’ The creation of Interstate 105—the 
Century Freeway—also threatened numerous African 
American communities, prompting legal challenges 
from the NAACP."! These events, and the many more 
unjust takings throughout California history,’ must be 
catalogued and studied by the Legislature to provide a 
full calculation of the harm caused by the state’s seizure 
or destruction of African American property. 


Atrocity 5: Devaluation of African 
American Businesses 

As detailed in Chapters 10 and 13, discriminatory pol- 
icies resulted in the decimation and devaluation of 
African American businesses.'*? Business formation 
results from a combination of factors creating demand 
for businesses—including the public sector, house- 
holds, business-to-business transactions, and the 
entrepreneurial environment—as well as existing rules, 
regulations, and taxes. But, as documented in Chapters 
10 and 13, the doors to entrepreneurial opportunity have 
been much less available to the state’s African American 
residents than its white ones due to discrimination and 
its effects, including sharp differences in access to capi- 
tal and equity.'** While the lack of business data collected 
by the State of California limited the Task Force’s experts’ 
ability to quantify the harms caused by discrimination 
against African American businesses, other available 
data from the United States Census can be used to ap- 
proximate some of those harms. Based on its experts’ 
analysis, the Task Force recommends a method for the 
Legislature to calculate the harms caused by discrim- 
ination against African American businesses based on 
the expected number of African American businesses 
that should exist in California, given the state’s policies, 
aggregate household incomes, and demand for public 
investments, goods, and services. 


The State of California does not collect information on 
business establishments by race, and does not main- 
tain a database of contractors at the state or local level 
by race. Instead, the Task Force’s experts reviewed the 
U.S. Census Bureau’s Survey of Business Owners, which 
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provides information about businesses, including in- 
formation distinguished by race.’ The most recent 
data from the Census’s survey of business owners is 
from 2012.’ Though the Census only gives a snapshot 
of differences in business ownership in 2012, it displays 
the total wealth acquired by African American versus 
white businesses in California, reflecting the cumulative 
effects of racial inequalities resulting from actions by 
the State of California. As a result, it provides a guide 
for measuring the losses to business wealth caused 
by discrimination. 


NUMBER OF FIRMS WITH OR WITHOUT PAID EMPLOYEES PER 10,000 POPULATION 
CALIFORNIA 2012 US CENSUS SURVEY OF BUSINESS OWNERS 
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In 2012, the U.S. Census Bureau reported that there were 
1,875,847 white non-Hispanic owned firms in California, 
compared to 166,553 African American non-Hispanic 
owned firms.!”’ Given California’s population in 2012,'8 
the state had a business ownership rate of roughly 806.7 
firms per 10,000 white residents and 738.9 per 10,000 
African American residents.’ The white non-His- 
panic owned firms had total sales, receipts or value of 
shipments totaling around $1.14 trillion, while African 
American non-Hispanic owned firms had about $14 
billion.'®° In other words, white-owned firms had total 
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sales, receipts, or value of shipments 80-times larger 
than that of African American-owned firms. 


Census data show that African American-owned busi- 
nesses are not overrepresented in the type of ethnic 
enclave industries of accommodations and food 
services, or retail sales catering towards an African 
American market." So, if there were no discriminatory 
restrictions on access to capital or business equity—that 
is, if African American and white entrepreneurs com- 
peted on an equal playing field—the industry of African 
American and white businesses would be far more sim- 
ilar, reflecting the business opportunities that exist in 
California. For instance, the discrimination documented 
in this report explains why African American businesses 
lag behind white ones in the construction industry, a 
capital-intensive industry where access to government 
contracts matters greatly.’ The history and ongoing 
effects of residential segregation and redlining further 
limited opportunities for African American construc- 
tion firms in the private sector,'*’ highlighting again how 
discrimination has produced the African American and 
white business wealth gap in construction, a trend that 
reoccurs across nearly every other industry. '* 


The Task Force recommends estimating the effect of 
discrimination against African American businesses 
by implementing an equation that calculates a figure 
for each state separately, based on the general demand 
environment of state and local government contract- 
ing and household income. Controlling for each state 
allows us to then control for differences in each state’s 
business environment. Then estimates can incorporate 
the number of businesses formed, and sales and receipts 
generated on those factors. This is an approach used by 
many sociologists researching differences in business 
formation using the business environment.!*° 


This method of calculation, however, relies only on the 
raw number of businesses and the gap in ownership 
numbers between African American and white resi- 
dents. It does not estimate the loss in business wealth 
due to discrimination based on the volume of businesses 
that would be expected for a state with California’s public 
expenditures and household income. 


To also account for the expected number of businesses 
absent discrimination when estimating business loss- 
es due to discrimination, the Task Force, based on its 
experts’ analysis, proposes the Legislature employ the 
following formula: 


1 
F. = f(G,,E,)+BR+yRe +I, ( 1 ) + ,(Pr,Pe) 
151 
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F is the number of businesses in in each state in 2012, 
for a given race (non-Hispanic African Americans and 
Total), and f(G, E) is a function of G, which represents 
the level of state and local government expenditures in 
each state (and the District of Columbia). E represents 
the level of personal income in in each state. B is a pa- 
rameter estimating the effects of race (R=1 for African 
Americans) on the number on businesses in each state. 
And y is a parameter to be estimated, where (R=1 for 
African Americans in California) on the effect of being 
African American in California compared to the average 
effect of being African American in the other states. And 
the parameter I is a vector of fixed effects estimated for 
each state (using a matrix of design variables for each 
state). And ¢ estimates the mean number of firms per 
person in Total and for the African American popula- 
tion, where P,, is the total population and P, the African 
American population. 


For G and E—the level of state and local government 
expenditures and personal income in each state—the 
Task Force’s experts used 2007 data from the US Bureau 
of Economic Analysis.'*° The Task Force’s experts rec- 
ommend use of 2007 data to ensure that the effects of 
government expenditures and personal income in each 
are exogenous—that is, to isolate the effect of govern- 
ment expenditures and personal income, separate from 
the effect of the size of firms in 2012—and because 2007 
represents the previous peak in economy.'”” 


The coefficient y, enables this report to estimate how 
many fewer businesses African American Californians 
were able to create, considering the average number 
of firms that would ordinarily be created by African 
Americans, given California’s demand as estimated by 
the levels of state and local government expenditures 
and personal income. And, as stated above, because the 
average value of a business (outside of the financial in- 
dustry) is generally 2.3 times the value of its total sales, 
the formula can calculate the financial losses in busi- 
ness value by multiplying 2.3 times the average values 
of sales by businesses in California with the number 
of African American-owned firms that discrimination 
had prevented African American residents from creat- 
ing. Once that amount of loss is determined, the Task 
Force recommends that the Legislature calculate the 
total value of that loss if compounded interest were 
added to that figure until the present. Finally, the re- 
sulting sum can be divided by the number of African 
American residents in California to reflect the business 
losses due to each resident because of the discrimina- 
tion that produced these losses in African American 
business wealth. 


Chapter 17 —{3— Final Recommendations 


The result of the estimation is y = -59950.91. That is, 
though given fewer African American firms are creat- 
ed in each state than would be expected, given a state’s 
leading demand, or pull, factors for business formation 
(0.09 per person, compared to 0.05—the models esti- 
mate of ~), African Americans in California were able 
to create 59,951 firms fewer than African Americans in 
other states, on average, under the same circumstances. 
This gap reflects something that is unique to California 
that speaks to disadvantages peculiar to this state. 


The average sales of firms in California, according to the 
2012 U.S. Census Survey, was $1,103,966.'°* Because the 
average value of a non-financial business is generally 2.3 
times its sales value139 that would give these firms an 
average value of approximately $2,539,122. Multiplying 
that value times the missing number of businesses 
yields $152,222,903,022 in missing African American 
business wealth in California. On a per capita basis, us- 
ing the African American population as of 2020,'° that 
would amount to roughly $77,000 per African American 
in California. 


Other Harms and Atrocities 

Although the Task Force and its experts attempted to 
quantify five major categories of atrocities and harms, 
its focus on those five categories was due, in part, to 
the availability of data or the feasibility of creating a 
method for financially quantifying the harm caused. 
Other harms that should or may include compensa- 
tion, reparations, and or redress by California include 
labor discrimination, segregated education, lack of 
representation in government, environmental harm, 
transgenerational harm, and other harms. Of these, only 
labor discrimination includes sufficient data for the Task 
Force to offer a recommendation as to calculation. 


For New-Deal-based labor discrimination, the Task 
Force suggests that the Legislature quantify harm using 
historical data beginning in 1933, when farm labor- 
ers and domestic service laborers (industries in which 
African Americans were over-represented) were exclud- 
ed from progressive labor legislation. This calculation 
could further use data up until when Congress enacted 
Title VII of the Civil Rights Act of 1964, prohibiting racial 
discrimination in businesses with over 25 employees. Of 
course, de jure labor discrimination in California likely 
goes back to the founding of the state, and de facto labor 
discrimination continues unabated to this day, meaning 
this formula would capture only a piece of the financial 
losses suffered due to racial discrimination. 


Based on its experts’ analysis, the Task Force recom- 
mends the Legislature calculate the loss to African 


624 


Americans from discrimination in employment, rather 
than the gains to whites. This measurement consists of 
two major components: (1) a reduction in wages and (2) 
a greater likelihood of being unemployed. A suitable 
annual “loss function” could take the following form: 


L=(D*W*H)+((A*C)+(D* W*C)) 


Where: 

L = the lost wages; 

D = the average percentage reduction in wages due to 
discrimination or the discrimination coefficient; 

W = the average white wage; 

A = the average African American wage; 

H = total hours African Americans worked for pay in a 
given year; and 

C = the total hours of work African Americans were de- 
nied by discrimination. 


For example, using national data from 2019, the meth- 
od the Task Force recommends for estimating loss in 
earnings due to discrimination in employment might 
work as follows. First, the average wage gap can reflect 
the amount of wages lost due to pay discrimination. In 
2019, the average wage for white workers was $29.33 
per hour and the average wage for African American 
workers was $24.83 per hour." Assuming, conserva- 
tively, that African Americans lost five percent of what 
white workers earn, on average, due to employment 
discrimination (as opposed to taking the full difference 
between average white and African American wages as 
wages lost due to employment discrimination) the hour- 
ly wage loss for each African American worker due to 
discrimination would be $1.47.'” If the typical full-time 
worker was paid for 48 weeks, five days a week, for an 
eight hour workday, the typical full-time worker would 
have worked 1,920 total hours in a year. If there were 
about 20 million African American labor force partic- 
ipants and a 6.1 percent annual unemployment rate,'** 
18.6 million black Americans worked for pay for over 
35.7 billion hours in the year—the value of H in the for- 
mula above. Multiplying H by $1.47 leads to an estimated 
loss of approximately $52.48 billion due to unequal pay 
from discrimination.“ 


Second, the difference in the African American and 
white unemployment rates in 2019 can be used to 
calculate the amount of wages lost due to unemploy- 
ment caused by discrimination. In 2019, the white rate 
of unemployment was 3.3 percent, compared to the 
African American rate of unemployment at 6.1 percent. 
Subtracting 3.3 percent from 6.1 percent results in an 
African American and white unemployment gap of 2.8 
percent. Multiplying 20 million African American labor 
force participants by the 2.8 percent unemployment 
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gap yields 360,000 African Americans subjected to ex- 
cess unemployment. Then, multiplying 360,000 African 
Americans by 1920 annual hours leads to a total of 691.2 
million hours of work lost due to discrimination, the val- 
ue of C. Multiplying C by the average African American 
wage increased by the amount assumed to have been 
lost due to discrimination ($24.83 + $1.47) leads to an 
estimated loss of approximately $18.18 billion due to the 
fully denied wages due to discrimination.” 


Adding together the estimated losses due to unequal pay 
($52.48 billion) and the estimated losses due to unequal 
unemployment ($18.18 billion) amounts to an aggregate 
loss of approximately $70.66 billion in 2019 for African 
American workers due to discrimination. Dividing that 
total amount by the number of African American labor 
force participants, this amounts to an average loss of 


about $35,742 per African American labor force partic- 
ipant, nationwide, in 2019. 


While the Task Force’s experts provided a potential meth- 
odology to calculate labor harms, for the remaining 
harms and atrocities not addressed in this chapter, the 
Task Force had insufficient data to reeommend further 
methodologies for calculating reparations. Accordingly, 
the Task Force recommends that the Legislature conduct 
a further analysis regarding the development of data and 
quantification of cumulative reparations. And, in the 
period following an appropriate “down payment” of an 
initial meaningful amount of reparations and the creation 
of appropriate claims and compensation programs, the 
Legislature should complete the California reparations 
program by quantifying and paying cumulative repara- 
tions for all of the atrocities and harms raised herein. 


VI. Conclusion and Recommendation Regarding 
Monetary Compensation for the Eligible Class 


As set forth in this chapter, even limited to the relative- 
ly few categories of harms that the Task Force found to 
be calculable, the immense nature of the loss is signif- 
icant.'*° This loss must be compensated with monetary 
payments to those who suffered the loss. The Task 
force reiterates its recommendation that, however the 
Legislature ultimately determine to make monetary 
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payment for these losses, that monetary payment should 
be restricted to African American descendants of a 
chattel enslaved person, or descendants of a free Black 
person living in the United States prior to the end of the 
19th Century—members of the eligible class, as defined 
by the Task Force.'*” 
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In Memoriam 


WILLIAM E. SPRIGGS, PH.D. 
1955 - 2023 


With respect and gratitude for his contributions 
to the Task Force and, in particular, the recom- 


mendations set forth in Chapter 17, the Task Force 
honors the memory of our friend, Bill Spriggs, 
who lent his expertise in economics, labor, dis- 
crimination, and policy to the work of the Task 
Force. His legacy lives on in this historic report 
and the indelible impact of his life’s work. 
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POLICY RECOMMENDATIONS 


CHAPTER ] 8 =x Introduction to the Task Force’s Policy Recommendations 
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“Tf you stick a knife in my back nine inches and pull it out six inches, 
there’s no progress. If you pullit all the way out, that’s not progress. 
The progress is healing the wound that the blow made.” 


—Malcolm X! 


I. Introduction 


The chapters comprising this part of the report set forth 
policy recommendations that are tailored to the harms 
discussed in Chapters 1 through 13. The Task Force’s in- 
tent in formulating these recommendations has been to 
ensure “[s]pecial [clonsideration for African Americans 
[wlho are [dJescendants of [p]ersons [e]nslaved in the 
United States ....”* In the Task Force’s view, adoption 
and implementation of these recommendations are cru- 
cial to effectuating AB 3121’s purpose and beginning the 
long-overdue process of providing true reparations for 
African Americans. 


As the Legislature recognized in AB 3121,* and as 
Chapters | through 13 of this report document, while 
the enslavement of Africans was our nation’s “original 
sin,” emancipation did not bring an end to the atroci- 
ties and deprivations visited upon African Americans. 
Through lynching and other terror, including the Black 
Codes, Jim Crow laws, disenfranchisement, segregation, 
discrimination, exclusion, and neglect in every facet of 
life, government at all levels has perpetuated the legacy 
of slavery. African Americans as a group, and especially 
descendants of those enslaved, live with the persistent 
consequences of this legacy. These consequences in- 
clude, among numerous other devastating impacts: a 
shorter life expectancy due to inadequate and biased 
health care, environmental harms, and a whole range 
of other factors addressed in this report, as well as a 
vast wealth gap, borne of stolen labor, political disen- 
franchisement, limited education and employment 
opportunities, property deprivation, the decimation 
of cultural institutions, mass incarceration, and a host 
of policies that pathologized and undermined African 
American families.* Mass enslavement may have end- 
ed, but the badges and incidents of slavery have not. 
Descendants of those who were enslaved have carried 
the weight of the harms and atrocities visited upon their 
ancestors, as trauma and loss have passed from gener- 
ation to generation. 


American civil rights leader Malcolm X (1925 - 1965) speaking. (1964) 
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The harms African Americans have experienced have not 
been incidental or accidental—they have been by design. 
They are the result of discriminatory laws, regulations, and 
policies enacted and implemented by government. These 
laws and policies have enabled government officials and 
private individuals and entities to perpetuate the legacy of 
slavery by subjecting African Americans to discrimination, 
exclusion, neglect, and violence in every facet of American 
life. And there has been no countervailing comprehensive 
effort to disrupt and dismantle institutionalized racism, 
stop the harm, and address the specific injuries caused to 
descendants’ and the larger African American community. 
AB 3121 calls for this to change. 


AB 3121 invokes the international standards of reme- 
dy for wrongs and injuries caused by the state. The UN 
Principles on Reparation recognize that true reparations 
cannot be made without fulfillment of all five of the in- 
ternational standard’s required pillars: (1) restitution; 
(2) compensation; (3) rehabilitation; (4) satisfaction; 
and (5) guarantees of non-repetition.® In developing its 
policy recommendations, presented in this chapter and 
the chapters that follow, the Task Force follows the UN 
Principles on Reparation. Specifically, the Task Force rec- 
ommends to the Legislature a slate of policies that are 
needed both to cease and to redress the harms delineated 
in Chapters | through 13. These recommended changes or 
substantially similar measures must be implemented in 
some form in order for any California reparatory effort 
to be able to satisfy the international reparations frame- 
work’s requirements that there be both “rehabilitation” 
and “guarantees of non-repetition.” Further, anumber of 
the policies recommended in the following chapters are 
also intended to provide restitution, to augment the Task 
Force’s recommendations for restitution and compensa- 
tion set forth in Chapter 17 of this report. 


In making its recommendations, consonant with the 
statute and in recognition that the legacy of slavery 
weighs most heavily on those directly harmed, the 
Task Force has given special consideration to African 
Americans who are descendants of persons enslaved 
in the United States.” However, also in line with the 
language of AB 3121, and the extensive testimony and 
other evidence submitted, the Task Force considered 
the impact of historic and ongoing discrimination on 
the larger community of African Americans living in 
California.* The UN Principles on Reparation simi- 
larly take an expansive view of what it means to bea 
“victim.” The term includes “persons who individual- 
ly or collectively suffered harm, including physical or 
mental injury, emotional suffering, economic loss or 
substantial impairment of their fundamental rights, 
through acts or omissions that constitute gross vio- 
lations of international human rights law, or serious 
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violations of international humanitarian law.”® The 
term has been interpreted to include “not only the 
person who was the direct target of the violation, but 
any person affected by it directly or indirectly... .”'° 


As this report has documented, little of slavery’s legacy 
has receded. To be African American in America today is 
to be part of a collective that bears the badges and inci- 
dents of slavery and suffers the “lingering material and 
psychosocial effects of slavery” and the injuries that their 
perpetuation cause." While recommending that monetary 
reparations be limited to the eligible class as discussed in 
Chapter 17, the Task Force recognizes that the five pillars 
of reparations and AB 3121 require that it also endeavor 
to ensure cumulative harms of the past four centuries do 
not continue to be visited upon “living African Americans 
and on society in California and the United States.”” 


The Task Force therefore grappled with the appropriate 
scope of its policy recommendations, considering AB 3121's 
mandate, the international standards for reparations, 
practical aspects of implementation, and the anticipated 
impact of recommended policies. Following testimony 
and public comment in hearings held over the span of two 
years, extensive original research, analysis, and delibera- 
tion, the Task Force believes it has struck the appropriate 
balance. Every one of the Task Force’s recommendations is 
intended to benefit descendants and a substantial number 
are intended to benefit descendants exclusively. The Task 
Force has determined, in its judgment, that the scope of 
each recommendation matches what is needed to bring 
repair to all those who have endured the harms outlined in 
this report and to ensure that guarantees of non-repetition 
for those harms are fully realized. 


COURTESY OF CAROLYN COLE/LOS ANGELES TIMES VIA GETTY IMAGES 


The California Reparations Task Force meets to hear public input on reparations at the 
California Science Center in Los Angeles. (2022) 


The enormity of the task before California and the nation 
cannot be overstated. The policies reeommended here, 
while wide-ranging, are not exhaustive—they are only a 
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start. The harms to be repaired have been more than 400 
years in the making. Their undoing will require cease- 
less vigilance and acommitment to continually learn and 


Time and again, the Task Force was confronted with the 
stark reality that policies and programs that have not 
been specifically directed to stop and repair the harm 


meet the challenges ahead. Their 
undoing will also require what the 
Legislature courageously did not 
mask in enacting AB 3121— the explic- 
it consideration of race in redressing 
the harms perpetrated against gen- 
erations of African Americans in 
California and the nation. 


The perpetuation of “color blind” thinking, rather than advancing 
social justice, has allowed injustice to fester and entrench. 
The system of oppression that centers on race, and which has 
dehumanized and brutalized on the basis of race, thrives when 
the basic fact underlying the system is denied. 


As one expert testified before the 

Task Force, California has become a 

“Don't Say Black”"’ state because of 

Proposition 209, which the Task Force recommends be 
repealed. The system of oppression that centers on race, 
and which has dehumanized and brutalized on the basis of 
race, thrives when the basic fact underlying the system is 
denied. Similarly, as Pulitzer Prize winning journalist and 
Task Force expert witness Isabel Wilkerson has written, “[i] 
n America, race is the primary tool and the visible decoy for 
caste.” The perpetuation of “color blind” thinking, rather 
than advancing social justice, has allowed injustice to fester 
and entrench. 


that continues to be done to African Americans have 
actually benefited non-African Americans while exac- 
erbating the harm to African Americans.” Channeling 
the voices of the hundreds of individuals who testified 
or offered public comment in Task Force meetings, 
who wrote letters and e-mails, and who participated 
in community listening sessions, the Task Force urges 
California’s Legislature to bring an end to the ongoing 
harms and atrocities endured by African Americans. This 
time must be different. 


II. General Structural Policy Recommendations 


The policy recommendations set forth in this chapter 
are not limited to one set of harms or another. The Task 
Force has formulated these policies to address reparatory 
needs that cut across the areas of harm documented in 
Chapters 1-13 of this report. A first order need, and thus 
the Task Force’s first recommendation, is a fully funded 
independent agency dedicated to advancing all of the 
recommendations contained in this report. Additional 
recommendations set forth in this Chapter are intended 
to advance reparations more broadly by removing criti- 
cal structural barriers to change and ensuring that future 
legislative and agency action does not repeat the mistakes 
of the past. These general structural recommendations 
would, if implemented, create an environment in which 
the collective recommendations of this report could set 
California on the path to acknowledging and repairing 
the causes and consequences of human rights violations 
and inequality resulting from the incidents of slavery and 
human rights violations perpetuated by the legacy of slav- 
ery. These proposals, detailed below, are to: 


e Create and Fund the California American Freedman 
Affairs Agency 


e Repeal Proposition 209 


e Mandate Effective Racial Impact Analyses 
e Require Agency Transparency 


e Make Legislative Findings that Build Legislative Records 
that Reflect the Historic and Present State of Pervasive 
Structural Barriers and Discrimination Against African 
Americans and Support Reparative Enactments 


e Transmit the AB 3121 Task Force Report to the President 
of the United States and the United States Congress 


Create and Fund the California American 
Freedman Affairs Agency 

As documented in Chapters 1 through 13, government 
agencies at all levels, including California's state agen- 
cies, have been complicit in the atrocities committed 
against African Americans in California and across the 
country. And, throughout the history of the state and the 
nation, government programs designed to benefit the 
general public either intentionally or incidentally ex- 
cluded or minimized the benefits to African Americans. 
When African Americans are not an exclusive focus of 
reparative policies and programs, they invariably end 
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up at the back of the line and receive disproportionately 
fewer benefits than others. 


To ensure that this time is different, and that there will 
be focus on efforts flowing from this report, the Task 
Force recommends that the Legislature create an agen- 
cy that is dedicated to the implementation and success 
of the recommendations of this report. Complex new 
functions will be needed to implement the Task Force’s 
recommended reparations proposals and administer 
the monetary components of the Task Force’s recom- 
mendations, including determinations of eligibility and 
disbursement of payments. 


In addition, as discussed below, the Task Force recom- 
mends that the Legislature provide the agency with 
an oversight role to ensure that existing state agencies 
properly implement the legislative enactments result- 


The California American Freedman Affairs Agency shall 
include the following to ensure the performance of crit- 
ical functions and services: 


1. A Genealogy Office to support potential reparations 
claimants by providing access to expert genealogical 
research to confirm reparations eligibility and expe- 
dited assistance with the reparations claims process. 

2. An Office of Strategic Communications/Media Affairs 

to provide streamlined access to information and ser- 

vices to assist the descendant community, the media, 
and the general public in understanding the work per- 
formed by the Agency. 

3. ACommunity Support Office to improve accessibility, 

transparency, and public trust in California’s repara- 

tions program and its claims process. 


4. A Business Affairs Office to: (a) 
provide support in the establish- 


The Task Force recommends the creation of the California 
American Freedmen Affairs Agency (Agency), the mission of 
which will be to support the implementation of the statutes 
approved by the Legislature and the Governor in response to 
this report. 


ment of a Freedmen’s Savings & Trust 
Bank; (b) support for entrepreneur- 
ialism and a foundation for financial 
literacy; (c) provide business grants 
and assistance in obtaining business 
licenses; (d) employment training 


ing from the Task Force’s recommendations where those 
recommendations fall within the scope of those existing 
agencies’ authority. Finally, there will be some instanc- 
es where the new agency will have to provide direct 
services to fill in gaps or augment existing services, to 
ensure that the needs of those eligible for its services are 
fully met, without bias or delay. 


For these reasons, the Task Force recommends the 
creation of the California American Freedmen Affairs 
Agency (Agency), the mission of which will be to sup- 
port the implementation of the statutes approved by the 
Legislature and the Governor in response to this report. 


The Task Force also believes that it is essential for the 
Agency to be fully funded and staffed to carry out its 
mission and obligations, and these resources should be 
allocated and authorized in perpetuity. The Task Force 
recommends that the Agency be headquartered in 
Sacramento, and have satellite offices around the state 
to ensure that descendants and other applicants are able 
to obtain services and support close to where they reside. 
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and apprenticeship programs to 

train unhoused descendants for em- 

ployment in housing construction 
and related trades; and (e) establish public-private 
reparative justice-oriented partnerships. (See Chapter 
27, Policies Addressing Stolen Labor and Hindered 
Opportunity, for the text of the Task Force’s recom- 
mendation to fund African American banks.) 


5. An Office of the Chief Financial Officer to provide 
policy leadership in strategic planning, budgeting, 
and financial management. The Officer’s duties shall 
include: (a) processing claims for direct compensa- 
tion in the five atrocity areas; (b) conducting internal 
audits for management purposes, to evaluate the ef- 
ficiency, economy, effectiveness, financial aspects, 
or other features of the Agency, its branches, and 
programs; (c) administration (including auditing) of 
contracts and grants; (d) assisting in the establishment 
of a state-sponsored or state-chartered Freedmen’s 
Savings & Trust Bank to service the descendant com- 
munity; and (e) potentially collaborating with 501(c)(4) 
organizations where beneficial to the goals and pur- 
pose of the Agency. This Office would also administer 
the compensation fund(s) that the Task Force rec- 
ommends be created by the Legislature, for all those 
eligible to receive compensation. 


6. 


8. 


9. 
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A Creative, Cultural, and Intellectual Affairs Office 
to address the disruption of cultural centers in the 
name of redevelopment, and to address the history of 
censorship of descendant-produced media and arts. 
The duties of this branch should include: (a) build- 
ing, restoring, and maintaining American Freedmen/ 
African American/descendant cultural/historical sites, 
creative centers, public displays, and monuments; 
(b) advocating for and monitoring removal of harm- 
ful relics; (c) supporting knowledge production and 
archival research with community archives and re- 
positories; (d) supporting legacy families; (e) providing 
support for descendants in the arts, entertainment, 
and sports industries, including identifying and re- 
moving barriers to advancement into leadership and 
decision-making positions in these industries; (f) 
supporting descendants in news publications, arts 
(including film, radio, television, podcasting, and 
new media), and lifestyle activities; and (g) supporting 
parity in sports participation, coaching, management, 
and ownership. 


A Data Research and Collection Office to identify and 
analyze trends in past, current, and potential future 
badges and incidents of chattel slavery, and to advise 
the Governor, Legislature, and other state and local 
governmental entities as to policy changes designed 
to heal and repair the descendant community from 
these badges and incidents. 


A Civic Engagement/Self- 
determination Office to 
support ongoing education 
on African American history 
and political engagement, and 
to support civic engagement, 
political participation, and 
self-determination among the 
descendant community. 


An Office of General Counsel to 
provide legal advice, counsel, 
and services to the Agency and 
its officials, and to ensure that 
the Agency’s programs are ad- 
ministered in accordance with 
applicable legislative authority. 
The office would also advise the 
head of the Agency on legislative, legal, and regulato- 
ry initiatives and serve as an external liaison on legal 
matters with other state agencies and other entities. 


The Agency would be authorized to engage in over- 


sight and monitoring of the state agencies tasked with 
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engaging in direct implementation of recommendations 
already falling within the scope of their existing author- 
ity. The oversight and monitoring should include at least 
the following: 


1. 


2. 


An Education Office, to provide oversight and 
monitoring of the payment of tuition to the state’s 
community colleges, California State University 
schools, and University of California schools for 
California residents who are descendants, and to 
ensure that existing state educational agencies elim- 
inate barriers to higher education for descendants. 
The Education Office shall also encourage, oversee, 
and monitor the building of infrastructure for the 
operation of new Freedmen schools, colleges, and 
universities. The Education Office would also provide 
oversight and monitoring of educational grants and 
support education initiatives focused on descendants. 


A Social Services and Family Affairs Office, to pro- 
vide oversight of state agencies’ efforts to identify and 
mitigate the ways that current and previous policies 
implemented by existing agencies have damaged and 
destabilized descendant families. The Office’s over- 
sight would include: (a) monitoring of existing state 
agencies’ recruitment and training of descendants 
in industries that assist descendant seniors, such 
as healthcare systems; (b) providing housing advo- 
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Students enter the California State University, Long Beach 32nd annual Black Graduation Celebration. (2019) 


cates and housing attorneys to assist with housing 
and houselessness; (c) providing financial and social 
support services for housing unhoused relatives; (d) 
developing a hotline to report harms related to hous- 
ing; (e) providing financial support services to support 
descendant homeownership; (f) ensuring treatment 
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for trauma and family healing services to strengthen 
the family unity; and (g) providing descendant-in- 
formed mental health and stress resiliency services, 
financial planning services, career planning, and civil 
and family court services. 


A Medical Services Office to provide oversight to mon- 
itor the state’s effort to provide technical assistance 
for community wellness centers! in local descen- 
dant communities across the state to: (a) decrease 
state-sanctioned health harms, including, but not 
limited to mental, physical and public health harms 
and neglect; (b) mental health stigma; (c) teach stress 
reduction and resilience tools; (d) create communal 
spaces; (e) support cultural and racial socialization to 
support mental health; (f) provide community-de- 
fined evidence and promising practices prevention 
and early intervention mental health programs; 
and (g) offer mental and physical health screening 
and referrals. 


. A Labor and Employment Office, to oversee and 
monitor labor and employment discrimination and 
benefits claims involving the descendant community 
handled by other state-level complaint investigation 
and adjudication agencies. 

5. A Development Office, to provide oversight and 

monitoring of state-sponsored and state-funded in- 

frastructure development, to ensure that descendants 
receive a proportionate share of the development of 
housing (e.g., subdivisions, multi-family, mixed use), 
business/commercial districts, and towns/cities. In 
addition to Allensworth, African American towns such 
as Teviston, Fairmead, Cookseyville, Bowles Colored 

Colony, South Dos Palos, and Sunny Acres all existed 

in California’s Central Valley, and should receive the 

same investment from the state. 


6. A Legal Affairs Office, to: (a) provide oversight and 
monitoring of state agencies that provide legal ser- 
vices to descendants, including in criminal cases, and 
oversight and monitoring of state entities that receive, 
document, and investigate civil rights violations and 
hate crimes, and ensure that such entities provide a 
hotline and database for the descendant communi- 
ty; (b) advocate for civil and criminal justice reforms, 
including, but not limited to, youth and adult de- 
carceration programs, abolition, and housing and 
houselessness legal services; and (c) monitor provision 
of civil legal services, including free arbitration and 
mediation services and other forms of conciliation 
courts, to the extent needed to close the justice gap. 
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7. A Strategic Partnerships Office, to oversee and mon- 
itor the state’s collaboration with community-based 
organizations (CBOs) and other relevant organiza- 
tions, and to oversee and audit state funds disbursed 
to identified CBOs and other relevant stakeholders to 
ensure that said funding is directed toward eligible 
individuals or entities. 


Repeal Proposition 209 

California voters passed Proposition 209, now enshrined 
in California’s Constitution, in 1996. The measure bars 
the state from “discriminatling] against, or grantling] 
preferential treatment to, any individual or group on 
the basis of race, sex, color, ethnicity, or national origin 
in the operation of public employment, public educa- 
tion, and public contracting.”” 


Since its passage, Proposition 209 has had far-reaching 
impact on efforts to remediate entrenched, systemic 
anti-Black bias and discrimination. The area of public 
contracting provides one example. The Equal Justice 
Society commissioned a study to determine the impact 
of Proposition 209 in the sphere of public contracting. 
The study concluded that between $1 billion and $1.1 
billion in contract dollars were lost annually by busi- 
nesses owned by women and people of color due to 
Proposition 209.'* With respect to education and the 
end of race-conscious admissions at the University of 
California, admissions declined for applicants from un- 
derrepresented groups, including African Americans, 
at every campus.’ Also, civil service employment of 
African Americans dropped sharply.”° More broadly, 
Proposition 209 is widely viewed as an impediment to 
the adoption of remedial measures.” The chilling effect 
has been far-reaching. 
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Students hoping for a repeal of California’s Proposition 209 hold signs as they protest outside of 
the Ninth U.S. Circuit Court of Appeals. (2012) 
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In November 2020, Proposition 16 appeared on the gen- 
eral election ballot, asking California voters to amend 
the California Constitution to repeal Proposition 209. 
However, Proposition 16 failed to achieve enough sup- 
port to pass, and Proposition 209 remains in effect.” 


In recognition of the systemic discrimination faced by the 
African American community and the barriers to justice 
and repair imposed by Proposition 209, the Task Force 
recommends that the Legislature take steps within its au- 
thority to seek the repeal of Proposition 209. This effort 
must continue until California’s Constitution has been 
cleansed of this or any other measure rooted in racism. 


Mandate Effective Racial Impact Analyses 
For too long, the country and state have taken a “head 
in the sand” approach to the pernicious impact of rac- 
ism on all types of decision-making. Outside of limited 
contexts, courts in particular have prevented a more 
nuanced look at the impact of racism, instead requir- 
ing proof of intent to discriminate when presented 
with evidence of discriminatory impact.** The result, as 
documented throughout this report, is persistent, ever 
more entrenched racial disparities that result in African 
Americans experiencing the worst outcomes while par- 
adoxically being denied justice by the courts. 


To address this, the Task Force recommends that the 
Legislature require that the racial impact of laws, poli- 
cies, and ordinances from the local to the state level be 
identified and addressed prior to enactment, and that 
implementation be carefully monitored and measured 
in order to assess real-world results. Where those results 
demonstrate negative racial impact has resulted, the law, 
policy, or ordinance should be required to be repealed 
and, where possible, re-promulgated in a manner that 
avoids the adverse racial impact. 


The Task Force’s recommendation builds on the recogni- 
tion that racism is a public health emergency, with major 
harm to African Americans in California.** Recognizing 
the pernicious impact of racism in this manner is 
intended to “spur changes across all sectors of govern- 
ment—including criminal justice, education, health 
care, housing, transportation, budgets and taxes, eco- 
nomic development and social services... .””> Numerous 
municipalities and states have taken the step of formally 
recognizing racism as a public health emergency.”® 


At the state level in California, Senate Concurrent 
Resolution No. 17 (2021) declared California’s obser- 
vance of March 21, 2021, as the International Day for the 
Elimination of Racial Discrimination. In the resolution, 
“the Legislature declare[d] racism a public health crisis 
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and [committed to] actively participate in the disman- 
tling of racism|.]””” In 2020, Senator Dr. Richard Pan 
introduced Senate Bill No. 17, which would have created 
a Racial Equity Commission, but the bill did not pass.”8 


On September 13, 2022, Governor Newsom 
issued Executive Order N-16-22 which: 


established the state’s first Racial Equity 
Commission; and 


. directed state agencies and departments to 
take additional actions to address disparities 
for historically underserved and marginalized 
communities by implementing equity analyses 
and considerations in their mission, policies, 
and practices.*? The Racial Equity Commission, 


which is staffed by the Governor’s Office of 
Planning and Research, is required to develop 
resources, best practices, tools for furthering 
racial equity, and a statewide Racial Equity 
Framework; provide technical assistance, upon 
request by a state agency, on implementing 
strategies for racial equity consistent with the 
framework; engage and collaborate with policy 
experts and community members to conduct 
analyses and develop tools; and prepare an 
annual report, with the first to be completed 
between December 1, 2025, and April 1, 2026, 
and annually thereafter.*° 


To ensure that future laws and policies do not perpetu- 
ate the state’s history of discrimination against African 
Americans, and to ensure that there is a long-term and 
ongoing commitment to remedying and avoiding the 
harms caused by the history and trauma of state-spon- 
sored discrimination against African Americans 
across all sectors, the Task Force recommends that the 
Legislature require comprehensive racial impact anal- 
yses of legislative and executive actions at the state and 
local levels. 


Racial impact analyses are tools for lawmakers to evalu- 
ate potential disparate impacts of proposed legislation 
prior to adoption and implementation.” Similar to fis- 
cal or environmental impact statements, a racial impact 
analysis enables policy decision-makers to anticipate 
and address racial or ethnic disparities arising from 
implicit bias and systemic racism and discrimination. 
Requiring such an analysis also assists in the consider- 
ation of alternative policies to accomplish the goals of 
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proposed legislation without causing or contributing to 
avoidable racial and ethnic disparities.** 


This recommendation for a requirement of racial im- 
pact analyses encompasses all proposed legislation, 
budget proposals, proposed regulations, and contracts 
subject to bidding, and is intended to include, but not be 
limited to, governmental agencies at all levels, including 
cities, counties, school districts and boards (including 
charter schools), special districts, and each state or local 
agency, board, or commission. 


The Task Force urges that, in furtherance of this ef- 
fort, the Legislature take steps within its authority 
to require a racial impact analysis for all future leg- 
islation, including potential amendments to the 
California Constitution. The Task Force recommends 
the Legislature create a process and provide funding 
for the appropriate agency or office** to conduct racial 
impact analyses of all bills while they are in committee. 
The Task Force also recommends that the Legislature 
require the analyses to be submitted in writing and 
include specific findings of the impact proposed leg- 
islation will likely have on African Americans. Similar 
assessments should also be made by any state agency 
involved in the rulemaking process. Also, the Task Force 
recommends that the racial impact analyses continue 
after enactment of legislation, with the requirement 
that data be gathered to empirically establish the racial 
impact of implemented policies. 


The Task Force further recommends that the Legislature 
establish a process for amendinga policy, law, or regulation 
if data verifies a disparate impact on African Americans. 


amendments to the California Constitution. 


California has a history of enacting laws that even if not 
affirmatively discriminatory on their face have had the 
impact of fostering, permitting, or exacerbating dis- 
crimination against African Americans.*? Many have 
been used in a discriminatory manner. For example, 
zoning ordinances, licensing laws, fire and safety codes, 
and anti-nuisance provisions have been used to discrim- 
inate against African American business owners and 
their African American customers.*° With this propos- 
al, the Task Force seeks to ensure that disproportionate 
negative impact on African Americans is addressed 


The Task Force urges that, in furtherance of this effort, the 
Legislature take steps within its authority to require a racial 
impact analysis for all future legislation, including potential 
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during the legislative process rather than hoping for 
repair through the judicial process, which, as discussed 
throughout this report, has historically been skewed 
against African Americans. 


The Task Force further recommends that the Legislature 
enact legislation requiring the Governor to conduct ra- 
cial impact analyses for California’s annual budget and 
any proposed agency regulations. The legislation should 
require the Governor to submit a written report of the 
analyses to the Legislature along with the budget pro- 
posal and proposed regulations. 


The Task Force also recommends that the Legislature 
enact legislation requiring general contractors who 
participate in the state government requests for pro- 
posal (RFP) process to include disparate impact analyses 
in their bids, especially those related to public safety 
and housing. 


Require Agency Transparency 

Members of the public in their public comments and 
other communications with the Task Force have re- 
peatedly raised concerns about responsiveness and 
transparency related to the treatment and disposition 
of complaints from African Americans raising civil 
rights concerns. 


Responding to the concerns raised, the Task Force rec- 
ommends that the Legislature direct the Civil Rights 
Department and the Department of Education to col- 
lect anonymized data for all complaints transmitted to 
each respective agency, including the following: (1) the 
race, gender, age, and other critical 
demographic information of com- 
plainants; (2) a description of each 
complaint received; (3) any action 
taken by the agency in response to 
the complaints received and the 
timeline for such action; and (4) the 
disposition of the complaints. The 
Task Force further recommends 
that this data be published on the 
agencies’ websites and transmitted to the California 
American Freedman Affairs Agency for the Agency to 
create and publish dashboards that allow the public to 
view the collected data. 


The Task Force urges the Civil Rights Department and 
the Department of Education, as well as any other state 
agency similarly situated, to recommit their focus to 
reviewing and efficiently and effectively redressing the 
concerns of African Americans filing complaints with 
them as required by law. 
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Make Legislative Findings that Build 
Legislative Records that Reflect the 
Historic and Present State of Pervasive 
Structural Barriers and Discrimination 
Against African Americans and Support 
Reparative Enactments 

When enacting the Task Force’s recommendations, the 
Legislature should (1) declare the state’s compelling and 
statewide interest in remedying the longstanding and 
ongoing harm caused by chattel slavery and the badg- 
es and incidents of slavery, as documented by the Task 
Force’s report and any other supplemental findings the 
Legislature finds necessary; (2) where applicable, identify 
the specific harms caused by chattel slavery and its lega- 
cy that the statute seeks to remedy, and explain how the 
government was involved in such discrimination; and (3) 
for those provisions that may be subject to strict scrutiny, 
demonstrate that the policies enacted have been narrowly 
tailored to remedy that harm. 


641 


Transmit the AB 3121 Task Force Report to 
the President of the United States and the 
United States Congress 

The Task Force recommends that the Legislature trans- 
mit the Task Force’s final report and its findings to the 
President and Congress, with arecommendation that the 
federal government create a Reparations Commission 
for African Americans through statute or executive 
action. Further, the Task Force recommends that the 
Legislature urge the federal government to match the 
breadth and comprehensiveness of the Task Force’s final 
report and its findings—or accept the Task Force’s find- 
ings without the need for further study—and commit to 
full and effective reparations under international law, 
in line with the Task Force’s recommendations. 
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I. Policy Recommendations 


This chapter details policy proposals to address harms set 
forth in Chapter Two, Enslavement. The Task Force rec- 
ommends that the Legislature take the following actions: 


e Enact a Resolution Affirming the State’s Protection of 
Descendants of Enslaved People and Guaranteeing 
Protection of the Civil, Political, and Socio-Cultural 
Rights of Descendants of Enslaved People 


e Amend the California Constitution to Prohibit 
Involuntary Servitude 


e Require Payment of Fair Market Value for Labor 
Provided by Incarcerated Persons (Whether in Jail 
or Prison) 


e Emphasize the “Rehabilitation” in the California 
Department of Corrections and Rehabilitation (CDCR) 


e Abolish the Death Penalty 


e Prohibit Private Prisons from Benefiting from 
Contracts with CDCR to Provide Reentry Services to 
Incarcerated or Paroled Individuals 


Enact a Resolution Affirming the State’s 
Protection of Descendants of Enslaved 
People and Guaranteeing Protection of the 
Civil, Political, and Socio-Cultural Rights 
of Descendants of Enslaved People 
According to the UN Principles on Reparation, full 
and effective reparations must include, among other 
elements, restitution, satisfaction, and a guarantee of 
non-repetition. To satisfy these requirements, the Task 
Force recommends the Legislature adopt a resolution 
affirming the state’s protection of descendants. The res- 
olution should also guarantee the protection of the civil, 
political, and socio-cultural rights of descendants. 


Rescue crew of incarcerated women leaves a memorial service at the debris field of a deadly mudslide in La Conchita, CA. (2005) 
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Amend the California Constitution to 
Prohibit Involuntary Servitude 

As discussed in Chapter 2, Enslavement, and elsewhere 
throughout this report, the legacy of slavery persists and 
continues to have devastating impacts on the descen- 
dant community in particular. One persistent vestige 
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Inmate work crews from the California Correctional Facility battle a blaze in Diamond Bar, CA. (2008) 


of slavery and ensuing efforts to subjugate and steal the 
labor of African Americans is a form of involuntary ser- 
vitude that continues to exist in California and is in fact 
mandated under current law. Although the California 
Constitution prohibits slavery, it still permits involuntary 
servitude as a form of criminal punishment.! Article I, 
section 6 of the California Constitution states: “Slavery is 
prohibited. Involuntary servitude is prohibited except to 
punish crime.”* This “exception” is particularly disturbing 
given that this constitutional allowance for involuntary 
servitude is applied excessively to African Americans 
because they have been disproportionately targeted for 
enforcement and subjected to a criminal justice system 
that has historically been used for the very purpose of 
involuntary servitude.’ 


The persistence of state-sanctioned involuntary servi- 
tude is a reality for tens of thousands of incarcerated 
individuals throughout California. Overall, approxi- 
mately 58,000 incarcerated persons are assigned jobs 
in the state’s prisons, working an average of 6.5 hours 
per day for a total of approximately 32 hours per week.* 
Approximately 7,000 incarcerated individuals work for 
the California Prison Industry Authority, which cre- 
ates products and provides services to the state, other 
public entities, and the public.® Individuals who are in- 
carcerated in California perform a wide variety of jobs, 
including food service, clerical work, custodial work, 
and construction.® With the exception of firefighters, 
these incarcerated individuals are typically paid less 
than $1.00 per hour.’ 
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The Task Force recommends the Legislature amend the 
California Constitution to end involuntary servitude and 
thereby dissolve a remnant of slavery and a continued 
cause of racial inequality. Former State Senator Sydney 
Kamlager-Dove introduced Assembly Constitutional 
Amendment (ACA) 3, which would have defined slav- 
ery to include involuntary servitude and forced labor 
compelled by the use or threat of physical or legal coer- 
cion.® ACA 3 did not pass,° however, leaving California 
as a state that continues to sanction, impose, and profit 
from involuntary servitude. This must end. 


Require Payment of Fair Market Value for 
Labor Provided by Incarcerated Persons 
(Whether in Jail or Prison) 

According to a recent report, 1.2 million people are in- 
carcerated in the U.S., and nearly 800,000 people are 
forced to work against their will while being paid pen- 
nies on the dollar.10 Incarcerated workers generate $2 
billion in goods and $9 billion worth of prison mainte- 
nance services, yet are only paid, on average, between 
13 and 52 cents per hour.11 The Task Force recommends 
the Legislature provide payment of the fair market value 
of the labor provided by incarcerated persons, whether 
they are in jail or prison. Toward a similar end, State 
Senator Steven Bradford introduced Senate Bill No. 1371, 
which would have required the Secretary of the CDCR 
to adopt a 5-year implementation schedule to increase 
the compensation for incarcerated individuals working 
under CDCR’s jurisdiction.” 


Nationwide, incarcerated workers generate 


$2 Billion in goods 
but are paid on average between 
8¢ and $20.44 per hour in California 


Emphasize the “Rehabilitation” in the 
California Department of Corrections and 
Rehabilitation (CDCR) 

As discussed in Chapter 11, An Unjust Legal System, mass 
incarceration has been used to reinforce the subjuga- 
tion of African Americans nationally and in California.” 
Recidivism is a substantial contributor to mass incar- 
ceration. According to CDCR data, approximately 
two-thirds of formerly incarcerated people in California 
will recidivate, meaning they will return to prison 
within three years, either through new offenses or pa- 
role violations.14 “Research has shown that targeting 
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rehabilitation programs towards the highest-risk, high- 
est-need offenders has the greatest potential to reduce 
recidivism rates.”!° Nonetheless, prison vocational pro- 
grams often fail to prepare incarcerated persons to 
secure employment once released,'® and most of the 
jobs incarcerated people are required to perform have 
no real-life application outside of prison." A Legislative 
Analyst’s Office report showed that less than 3.5 percent 
of the money spent on incarcerating a person goes to- 
wards rehabilitative services.'® 


To undo these harms that disproportionately affect 
African Americans in California, the Task Force recom- 
mends the Legislature require the CDCR to prioritize 
education, job training, substance 
use and mental health treatment, 
and other rehabilitative programs for 
incarcerated people. Rehabilitation 
programs have proven to be effective 
in reducing recidivism." One federal 
prison study found that, “on aver- 
age, inmates who participated in correctional education 
programs had 43 percent lower odds of recidivating than 
inmates who did not.””° 


Abolish the Death Penalty 

Nearly 30 years ago, then-U.S. Supreme Court Justice 
Harry Blackmun urged the country to no longer “tinker 
with the machinery of death.”*! Despite once supporting 
the death penalty, he later felt “morally and intellectually 
obligated simply to concede that the death penalty exper- 
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(2019) 


San Quentin State Prison’s death row gas chamber is shown before being dismantled. 


iment has failed. It is virtually self-evident . . . now that 
no combination of procedural rules or substantive regu- 
lations ever can save the death penalty from its inherent 
constitutional deficiencies . . . [T]he inevitability of 
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factual, legal, and moral error gives us a system that we 
know must wrongly kill some defendants... .”” And it is 
asystem that has unjustly, and disproportionately, target- 
ed and killed African Americans.” For example, “despite 
accounting for only 6.5% of California’s population, over 
one third of people on death row in the state are Black.”™* 
Another example can be found from a 1977-1986 San 
Joaquin County study, which “found that the likelihood 
of being charged with a special circumstance for defen- 
dants in cases with a Black victim was one-fifth the 
likelihood in cases with a white victim.”” 


The Task Force recommends the Legislature amend the 
California Constitution to abolish the death penalty, in 


At the time of this report, 23 states have abolished the death penalty 
and three states, including California, have moratoriums on its use. 


all cases. In 2021, the California Committee on Revision 
of the Penal Code issued a report recommending abol- 
ishment of the death penalty.*® The Committee found 
that the death penalty in California has not only become 
too costly—it has been imposed arbitrarily and discrim- 
inatorily, particularly against African Americans.”’ The 
Committee also found that, no matter what safeguards 
are imposed, innocent people are far too often sen- 
tenced to death.”* In 2019, Governor Newsom declared 
a moratorium on executions in California.*? In 2020, 
Assemblymembers David Chiu and Marc Levine intro- 
duced Assembly Constitutional Amendment 2, which 
would have abolished the death penalty, but the bill 
died in committee.*° At the time of this report’s pub- 
lication, 23 states had abolished the death penalty and 
three states, including California, had moratoriums on 
its use.*! 


Prohibit Private Prisons from Benefiting 
from Contracts with CDCR to Provide 
Reentry Services to Incarcerated or 
Paroled Individuals 

Despite the steps California has taken to leave the pri- 
vate prison business,” the state remains heavily invested 
in backing for-profit correctional services, including fa- 
cilities that closely resemble the private prisons the state 
has sought to move away from funding.*? The Task Force 
recommends the Legislature eliminate one major state 
funding stream to private prison companies, by barring 
state-funded contracts with for-profit correctional com- 
panies for the provision of reentry services. 
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I. Policy Recommendations 


This chapter details policy proposals to address harms 
set forth in Chapter 3, Racial Terror. 


e Advance the Study of the Intergenerational, Direct, 
and Indirect Impacts of Racism 


e Establish and Fund Community Wellness Centers in 
African American Communities 


e Fund Research to Study the Mental Health Issues 
Within California’s African American Youth 
Population, and Address Rising Suicide Rates Among 
African American Youth 


e Expand the Membership of the Mental Health 
Services Oversight and Accountability Commission 
to Include an Expert in Reducing Disparities in 
Mental Health Care Access and Treatment 


e Fund Community-Driven Solutions to Decrease 
Community Violence at the Family, School, and 
Neighborhood Levels in African American Communities 


e Address and Remedy Discrimination Against African 
American LGBTQ+ Youth and Adults, Reduce 
Economic Disparities for the African American 
LGBTQ+ Population, and Reduce Disparities in 
Mental Health and Health Care Outcomes for 
African American LGBTQ+ Youth and Adults 


e Implement Procedures to Address the Over-Diagnosis 
of Emotional Disturbance Disorders, Including 
Conduct Disorder, in African American Children 


e Disrupt the Mental Health Crisis and County Jail 
Cycle in African American Communities 


e Create and Fund Equivalents to the UC-PRIME-LEAD- 
ABC Program for Psychologists, Licensed Professional 
Counselors, and Licensed Professional Therapists 
(See Chapter 29 for the text of this recommendation.) 


African Americans suffer from weathering—constant stress from chronic exposure to social and economic disadvantage. 
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e Eliminate Legal Protections for Peace Officers Who 
Violate Civil or Constitutional Rights 


e Recommend Abolition of the Qualified Immunity 
Doctrine to Allow Access to Justice for Victims of 
Police Violence 


e Assess and Remedy Racially Biased Treatment of African 
American Adults and Juveniles in Custody in County 
Jails, State Prisons, Juvenile Halls, and Youth Camps 
(See Chapter 28 for the text of this recommendation.) 


Advance the Study of the Intergenerational, 
Direct, and Indirect Impacts of Racism 

As documented in Chapter 12, Mental and Physical Harm 
and Neglect: 


African Americans suffer from weathering—con- 
stant stress from chronic exposure to social and 
economic disadvantage, which leads to accelerat- 
ed decline in physical health. Social environments 
that pose a persistent threat of hostility, deni- 
gration, and disrespect lead to chronically high 
levels of inflammation. Studies have shown that 
Black youth who are exposed to discrimination 
and segregation have worse cases of adult in- 
flammation due to race-related stressors. In fact, 
race-related stress has a greater impact on health 
among African Americans than their diet, ex- 
ercise, smoking, or being low income. Cortisol, 
which is a stress hormone, locates itself in bod- 
ies in response to racism—consequently African 
American adults have higher rates of cortisol than 
their white counterparts.... 


A growing body of research has begun to document rac- 
ism’s impact on health,' but work remains to be done. 
Of note, the field of pediatrics has not systematically 
addressed racism’s impact on child health, leaving pedi- 
atricians inadequately prepared to identify and respond 
to racism-related risks and harms.’ Psychologists writing 
in JAMA Psychiatry noted that the intergenerational im- 
pacts of racism have been less studied than research on 
structural racism and the experience of racial discrim- 
ination, and shared research providing some evidence 
that “like risk for psychopathology, the nefarious effects 
of structural racism and of the experience of discrimi- 
nation can be transmitted to subsequent generations.”® 
They went on to propose that viewing racism through 
an intergenerational lens helps to address mental health 
disparities by creating new opportunities for action and 
intervention, and offering models of healing, values, 
and intergenerational resilience.* 


RACISM’S IMPACT ON HEALTH 
IS GREATER THAN THAT OF DIET, EXERCISE, OR POVERTY 
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The Task Force recommends funding to the California 
Health and Human Services Agency (or California 
Department of Public Health within the agency) to fur- 
ther advance the study of the intergenerational, direct, 
and indirect impacts of racism and to formulate recom- 
mendations for enhanced mental health care, including 
educating mental health care workers. While not focused 
exclusively on children, in recognition of the harms that 
racism inflicts upon children, this proposal adopts and 
directly incorporates recommendations of the American 
Academy of Pediatrics so that funding would include 
support for the study of: 


1. the impact of perceived and observed experiences of 
discrimination on child and family health outcomes; 


2. the role of self-identification versus perceived race on 
child health access, status, and outcomes; 


3. the impact of workforce development activities on 
patient satisfaction, trust, care use, and pediatric 
health outcomes; 


4. the impact of policy changes and community-lev- 
el interventions on reducing the health effects of 
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racism and other forms of discrimination on youth 
development; and 


integration of the human genome as a way to iden- 
tify critical biomarkers that can be used to improve 
human health rather than continue to classify people 
on the basis of their minor genetic differences and 
countries of origin.® 


This study could be facilitated through grants to fund 
the research of established and emerging experts. 


Establish and Fund Community Wellness 
Centers in African American Communities 
As discussed in Chapter 3, throughout the history of 
the United States, racial terror has played a critical role 
in reinforcing and perpetuating the badges and inci- 
dents of slavery. Enslavement was followed by decades 
of violence and intimidation intended to subordinate 
formerly enslaved people and their descendants across 
the United States.® Racial terror, especially lynching and 
the threat of lynching, pervaded every aspect of African 
American life during and after slavery.’ “California is no 
exception; the state, its local governments, and its peo- 
ple have played a significant role in enabling racial terror 
and [allowing] its legacy to persist here in California.”*® 


In addition to physical assault, threats of injury, and 
destruction of property, racial terror inflicts psycholog- 
ical trauma on those who witness the harm and injury.°® 
African Americans continue to experience the effects 
of trauma induced by racial terror today.'’® That trau- 
ma manifests as heightened suspicion and sensitivity to 


health outcomes. 


threat, chronic stress, decreased immune system func- 
tioning, and an increased risk for depression, anxiety, 
and substance use.” 


Despite the clear and significant need for mental health 
interventions to address the effects of historical and 
current racial trauma, African Americans continue to 
experience a range of mental health care disparities.” 
These disparities include problems of access, bias, 


Despite a significant need for mental health interventions to 
address the effects of historical and current racial trauma, African 
Americans experience a range of mental health care disparities. 
These disparities include problems of access, bias, poorer quality 
of care, misdiagnosis, inadequate research, and poorer mental 
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poorer quality of care, misdiagnosis, inadequate re- 
search, and poorer mental health outcomes.” Further, 
due to the lack of accessible prevention and early in- 
tervention (PEI) programs that prevent serious mental 
illness in adults, African Americans are more likely to 
have their first contact with the mental health system 
through a hospital emergency room or the criminal 
justice system." For African American children, PEI pro- 
grams are also lacking, resulting in African American 
children being over-diagnosed with emotional and 
behavioral disorders.” 


Additional barriers include stigma within the communi- 
ty associated with seeking mental health treatment and 
distrust of the mental health system, which stems from 
the discrimination that African Americans have expe- 
rienced when they have sought treatment." The lack of 
licensed African American mental health professionals 
or culturally congruent” mental health professionals 
who can provide effective services to California’s African 
American residents increases that distrust." 


To address these harms, the Task Force recommends 
that the Legislature enact legislation to establish and 
fund Community Wellness Centers (CWCs) within his- 
torically African American neighborhoods and in other 
communities in each city and county where significant 
numbers of African Americans reside. These CWCs will 
serve three functions: 


First, the CWQs will serve as a source for educating the 
community about mental health to remove the stigma 
from experiencing mental health issues and seeking 
treatment. The CWCs will collab- 
orate with religious leaders, who 
have traditionally served as a men- 
tal health resource for members of 
their communities,'? and with com- 
munity-based organizations (CBOs) 
to educate community members on 
mental health issues. The CWCs will 
also partner with CBOs to offer pro- 
grams on parenting, processing grief 
and loss, substance abuse, and inti- 
mate partner violence. 


Second, the GCWCs will provide PEI mental health 
programs that are supported by community-defined 
evidence practices (CDEPs).?° The programs should 
focus on trauma-informed services anchored in ad- 
dressing racial stress and trauma. Examples of CDEPs 
include support groups and healing circles.” Support 
groups and healing circles are examples of CDEPs that 
have been used by the African American community 
to address stress from racial terror and trauma. These 
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practices are rooted in a cultural perspective that has 
helped African Americans develop resilience in the face 
of historical and current racial terror and trauma.” The 
CWCs will also function as community gathering spac- 
es for cultural celebrations and other opportunities for 
the residents to be in community 

with one another, which is healing 

unto itself. 


Racial socialization and racial identity have been documented as 


In addition to communal practic- 
es like racial healing circles, the 
CWCs will also provide program- 
ming that focuses on instilling a 
positive racial identity in African 
American children, beginning as 
early as age three.*? The develop- 
ment of a positive racial identity is 
a protective factor against racism. “Racial socialization 
and racial identity have been documented as culturally 
strength-based assets—resources that enhance adaptive 
coping—that are particularly important and protective for 
Black families.”** Specifically, a positive racial identity has 
been linked to higher resilience, self-efficacy, and self-es- 
teem.” A recent study indicated that African American 
adolescents experienced 5.21 racist incidents on aver- 
age per day, including in schools.*° These experiences 
lead to short-term increases in depressive symptoms.” 
Developing a positive racial and ethnic identity has been 
shown to weaken the effects of both teacher discrimina- 
tion and other daily discrimination.** 


In developing the programming, the CWCs would col- 
laborate with CBOs that promote programs that foster 


positive racial identity in African American children, 
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Healing Circles are safe spaces for individuals of African ancestry that draw upon culturally- 
grounded healing strategies in coping with anti-Black racial trauma/stress and community violence. 


like cultural programs and visual and performing 
arts programs, to offer those programs at the CWCs. 
The programs would also have a parental education 
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component to provide resources to help parents be- 
come more knowledgeable about the importance of 
fostering a positive racial identity and tools to do so at 
home. At a minimum, the programs would: 1) expose 
African American children to historical figures and in- 


culturally strength-based assets—resources that enhance adaptive 
coping—that are particularly important and protective for African 
American families. Specifically, a positive racial identity has been 
linked to higher resilience, self-efficacy, and self-esteem. 


formation about African Americans’ accomplishments, 
capacities, values, and culture; 2) redefine and reframe 
the concepts of success, strengths, and accomplishments 
in terms of family commitment, survival of the commu- 
nity, demonstration of spiritual and moral integrity, and 
the efficacy of civil rights efforts in combatting discrim- 
ination, rather than by using standards and definitions 
based on Euro-American culture and worldview; and 
3) expose African American children to Black people in 
positions of power and control, including those in other 
countries, using film and other media. 


Third, the CWCs will serve as access points for screening 
and referrals to the appropriate level of care for both 
mental health and medical care. Each CWC should be 
staffed by a licensed mental health professional who is 
culturally congruent with the African American culture, 
who can provide screening and appropriate referrals for 
people in the community, and who, if requested, can 
provide urgent mental health intervention. This should 
include screening for depression and suicide risk for 
children and adolescents, the group for whom suicide 
rates have increased the most.”* The licensed mental 
health professional should also have knowledge about 
PEIs, including those supported by CDEPs. 


The Task Force relatedly recommends that the 
Legislature ensure sufficiently increased funding for 
mental health services provided in traditional clinical 
settings, including outpatient and inpatient services, to 
absorb the increased referrals from the CWCs. County 
departments of mental health across the state should be 
required to provide CBOs with access to PEI resources 
at the county level, align county priorities with non-ev- 
idence-based intervention opportunities, and provide 
annual accountability updates to demonstrate the extent 
to which the cultural and contextual needs of African 
American residents in their county are addressed. 
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The staff of the CWCs should also include a culturally 
congruent general medical provider and a culturally 
congruent health care advocate. A 2022 survey of Black 
Californians about their experiences with accessing 
medical care revealed that about one-third of the re- 
spondents experienced racial discrimination from a 
healthcare provider.*° About one-fourth of respondents 
reported avoiding care because of concerns about be- 
ing treated unfairly or disrespectfully when accessing 
medical care.*! The respondents requested that the 
medical healthcare system implement several changes 
to improve care for Black Californians. Those improve- 
ments included increasing Black representation among 
health care leadership and the health care workforce, 
establishing more Black-led, community-based clinics, 
and expanding community-based education on how to 
navigate the health care system and advocate for quality 
care for Black Californians.” 


Nearly ] in 3 


African American Californians 
experienced racial discrimination 
from a health care provider 


To address these concerns, the CWCs will be staffed by 
a medical provider who is culturally congruent with 
African American culture and be able to screen adults 
and children for medical conditions, including those 
that may present as mental illness,** and refer them out 
for appropriate medical treatment. Further, each CWC 
should be staffed by a culturally congruent healthcare 
advocate or a medical social worker who will assist mem- 
bers of the community in navigating the medical and 
mental health systems to ensure 

access and provide advocacy when 

community members experience 


Fund Research to Study the Mental 

Health Issues Within California’s African 
American Youth Population, and Address 
Rising Suicide Rates Among African 
American Youth 

Anxiety, depression, and suicide rates have been ris- 
ing among African American children and teenagers in 
recent years.*° The COVID-19 pandemic compounded 
these issues by disrupting the lives of adolescents and 
limiting their social activities.*” Forty-four percent of 
African American teenage girls said they need help for 
emotional and mental health problems such as feel- 
ing sad, anxious, or nervous.** The rates for suicide for 
African American children has also increased signifi- 
cantly when compared to the suicide rates for white 
children. Specifically, suicide rates among white chil- 
dren have dropped from the 1993-1997 to the 2008-2012 
periods, but rates have steadily increased among African 
American elementary school-aged children.*” 


Thirty-seven percent of elementary school-aged chil- 
dren who died by suicide were African American, as 
were 12 percent of the early adolescents who died by 
suicide.*° Between 2014 and 2020, the death-by-suicide 
rates among African American youth doubled, rising to 
twice the statewide average.*! Almost one in four (22 per- 
cent) African American seventh graders has considered 
suicide—more than twice the rate of white students (10 
percent) and the highest of any group in seventh grade.” 
As of 2018, suicide was the second leading cause of death 
among African American children aged 10 to 14, and the 
third leading cause of death among African American 
adolescents aged 15 to 19.*° 


Despite the increase in suicidal thoughts, suicide at- 
tempts, and deaths by suicide among African American 
youth, only a small number of research studies have ex- 
amined death by suicide in African American children; 
very little is known about causality.** “‘[C]ommon’ risk 
factors associated with suicidal behaviors recently have 


Ai asia ae Gna eb As of 2018, suicide was the second leading cause of death among 


not receive respectful and prop- 
er care.** Additionally, the Office 


African American children aged 10 to 14, and the third leading 
cause of death among African American adolescents aged 15 to 19. 


of Health Equity, which is housed 

in the California Department of 

Public Health,® should be required 

to collect data regarding the number of people using 
the medical screening and referral services at CWCs to 
assess whether there is a need for additional resources 
for a specific CWC or community. 
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been found to not be associated with suicidal behav- 
iors among Black youths.”*° The few studies that have 
examined the issue suggest that there are a number 
of factors that could be contributing to the increase. *® 
Multigenerational cultural trauma, community violence, 
adverse childhood experiences (ACEs), stress-response 
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patterns, systemic and institutional violence, and bul- 
lying may play a role.*’ Research also suggests that 
discrimination plays a significant role in the increase 
in the risk of suicide among African American youth. 


Specifically, one study concluded that discrimination 
was a universal risk factor for suicidal ideation among 
African American youth, regardless of their ethnicity or 
gender.** Exposure to online racial traumatic events, 
such as police killings and videos of people being beat- 
en, is also associated with an increase in depression, 
post-traumatic stress symptoms, and suicide risk.*® 


Compounding these issues are disparities in access to 
mental health services for African American youth. 
African American youth are less likely than white youth 
to receive mental health treatment, even after a suicide 
attempt.” “Only 16% of Black youth in Medi-Cal have been 
screened for depression and provided with a follow-up 
plan if needed.”® In combination, the higher rates of 
misdiagnosis among African Americans, psychiatric di- 
agnostic tools that have explicitly racist origins, and a 
lack of sufficient African American 
medical professionals lead many 
African American children and ad- 
olescents not to trust the American 
medical system, which may prevent 
them from seeking help for mental 
health issues.*? 


African American youth may express symptoms differently than 


Existing research indicates that 
“[saving] the lives of Black children 
and youth [will require] greater 
investment in protective factors, 
including social and emotional supports. . . while si- 
multaneously addressing structural racism|[,] [the social 
determinants of their health, mental health stigma, 
and help-seeking; and [providing] culturally tailored 
treatment opportunities.”** The Task Force accordingly 
recommends a multi-prong approach to researching sui- 
cide risk and prevention strategies for African American 
youth and for addressing their overall mental health. 


The Task Force recommends that the Legislature 
amend the Mental Health Services Act (MHSA) to autho- 
rize the Office of Health Equity to establish and fund 
practice-based suicide prevention research centers 


African American youth are less likely than white youth to receive 
mental health treatment, even after a suicide attempt. 
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throughout California to study suicide risk and preven- 
tion in African American youth, building on the example 
of the National Institute of Mental Health (NIMH), which 
issued a Notice of Special Interest at the national level 
to fund research focused on the risk 
and prevention of suicide in African 
American youth.®® The Office of 
Health Equity is authorized by 
Health and Safety Code section 
131019.5 to lead the effort to reduce 
health and mental health dispar- 
ities to vulnerable communities, 
including African Americans. Like the NIMH, the Office 
of Health Equity has the authority to direct and fund 
research on suicide and risk prevention in California, 
including specific research on suicide risk and preven- 
tion in African American youth. 


The Task Force recommends that the Legislature enact 
legislation to mandate annual screening for depression 
symptoms in all school children beginning in kindergar- 
ten, with culturally appropriate screening for African 
American children, especially those descended from 
an enslaved person. This recommendation builds on 
the American Academy of Pediatrics’ endorsement of 
a recommendation to use a self-report screening tool 
to assess for depression in youth® and recognizes that 
symptoms of depression and anxiety are increasingly 
seen in younger children.” A self-report tool designed 


Guidelines for assessing depression symptoms in children must 
note the lack of cultural relevance in empirically-supported 
approaches to assessing depression in African American children. 


other populations. 


to measure core depressive symptoms in children and 
adolescents can be used for annual screenings without 
requiring extensive testing for each child.®* Youth who 
present with significant depression symptoms should 
receive further evaluation beyond the mandatory 
screening required for all students. 


At the same time, the guidelines for assessing depres- 
sion symptoms in children and youth must note that 
there is a lack of cultural relevance in empirically-sup- 
ported approaches to assessing depression in African 
American children and adolescents, and that African 
American youth may express symptoms differently than 
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other populations.°? The Task Force recommends that 
the Legislature fund and support research to develop 
screening and treatment approaches that are inclusive 
of African American children and youth and appropri- 
ately matched to their needs. 


The Task Force also recommends that the Legislature 
enact legislation to increase funding for public schools 
throughout California to provide counselors, social 
workers, and mental health professionals whose prac- 


funding to establish healing circles or sharing circles 
for African American students who may be experiencing 
discrimination at school.® Healing and sharing circles 
are examples of CDEPs® that have been shown to help 
African Americans process racial trauma. 


The Task Force further recommends that the Legislature 
enact legislation to develop, require, and fund training 
in “anti-racist and trauma-informed mental health 
practices” for teachers and school personnel in public 
schools throughout California.© 


The Task Force recommends that 


The Task Force recommends that the Legislature enact legislation the Legislature enact legislation 
to fund training for teachers and 
school personnel in social and emo- 
tional learning programs to teach 


techniques that can be used to help 


to fund implementation of programs that address trauma and 
chronic stress among students, teachers and staff, and the larger 
school community at high-need schools. 


tices are culturally congruent® with African American 
culture. Relatedly, the Task Force recommends that the 
Legislature ensure sufficient state funding for schools to 
provide “[s]paces and programming aimed at breaking 
down mental health stigma.”® 


A recent study indicated that students are willing to 
seek help from school counselors, but that the limited 
availability of counselors creates a significant barrier to 
access. In expanding the number of counselors avail- 
able at each school, the Legislature should require and 
ensure that African American students have the same 
counselor-to-student ratio as students at schools in 
the wealthiest school districts in California. To address 
and mitigate any stigma some students may experience 
when seeking help, care must be taken to allow those 
accessing mental health services to be inconspicuous. 


The Task Force additionally recommends that the 
Legislature enact legislation to provide funding for 
confidential peer counseling and peer support groups 
in each school throughout California to help students 
who are struggling with depression or experiencing 
discrimination in the school but who may be reluctant 
to seek help from a school counselor. Studies indicate 
that peer counseling and peer support groups are ben- 
eficial to students experiencing depression.® Providing 
confidential peer support groups at school could be 
an important PEI protocol for those students at risk 
for suicide.™ 


The Task Force also recommends that the Legislature 
enact legislation to provide schools with additional 
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students cope with their anxiety 
and manage their emotions.® 


The Task Force recommends that the Legislature enact 
legislation to fund implementation of programs that 
address trauma and chronic stress among students, 
teachers, staff, and the larger school community at 
high-need schools.®° 


Expand the Membership of the Mental 
Health Services Oversight and 
Accountability Commission to Include an 
Expert in Reducing Disparities in Mental 
Health Care Access and Treatment 

The entity charged with overseeing the implementa- 
tion of mental health legislation in California is the 
Mental Health Services Oversight and Accountability 
Commission (MHSOAC).” The provision establishing 
the MHSOAC provides for 16 voting members.” One 
of the responsibilities of the MHSOAC is to develop 
strategies to overcome stigma and discrimination and 
to increase access to mental health services for un- 
derserved groups.” In 2017, Governor Brown vetoed 
legislation that would have added an expert in reducing 
mental health disparities to the MHSOAC.” 


The MHSOAC acknowledged in 2022 that structur- 
al racism has caused racial disparities to persist in 
California’s mental health system.” At its November 17, 
2022, meeting, the MHSOAC approved its Racial Equity 
Plan, which is the MHSOAC’s “initial step” to address 
the demonstrated disparities in access to mental health 
services and disparities in treatment that result from 
structural racism.” 
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In this “initial step,” the MHSOAC states that it will solicit 
the help of subject-matter experts in identifying “best 
practices of policy research that address disparities” 
and in evaluating and modifying its Racial Equity Plan 
to meet its “racial equity vision.”” The acknowledgment 
that the MHSOAC has to consult with outside experts on 
the issue of reducing disparities indicates that adding 
an expert in reducing mental health disparities to the 
MHSOAC is necessary to address issues of racial dispar- 
ities. There should be internal capacity and expertise 
on this subject given the centrality and import of racial 
disparities, the grace consequences of these disparities, 
and the MHSOAC’s responsibilities. 


The Task Force therefore recommends that the Legislature 
reintroduce legislation to increase the number of voting 
members from 16 to 17. In addition, the Task Force rec- 
ommends that the Legislature require and specify that 
the Governor appoint as a MHSOAC member an expert 
in reducing disparities in access to mental health services 
for African Americans, especially descendants of those 
enslaved in the United States. Appointing an additional 
member who has expertise in reducing disparities fits 
with the overall purpose of the MHSA.” The proposed 
appointment also aligns with the Racial Equity Plan ap- 
proved by the MHSOAC on November 17, 2022.8 


Fund Community- Driven Solutions to 
Decrease Community Violence at the 
Family, School, and Neighborhood Levels 
in African American Communities 

As detailed in Chapter 3 of the report, the racial ter- 
ror inflicted on the African American community has 
influenced the use of violence within the community, 
and as a result, African Americans experience violence 
at the family, school, and community levels.” Exposure 
to violent crime damages “people’s health and develop- 
ment,” and pushes “communities into vicious circles of 
decay.”®° And although rates of violent crime have de- 
clined significantly, African American communities are 
disproportionately affected by it.*! The data indicates 
that limited resources and “concentrated disadvantage,” 
in turn, influence the rate of violence within a neigh- 
borhood.® “Concentrated disadvantage” is a sociological 
term used to describe neighborhoods or communities 
with high percentages of residents who are poor and 
lacking in critical resources, such as access to quality 
healthcare and education.** Investing in programs that 
increase inclusion and belonging within the commu- 
nity, support education, help residents acquire skills, 
and increase access to jobs can reduce violent crime 
within neighborhoods.** 
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The Task Force recommends that the Legislature enact 
legislation to establish and fund a state-funded grant 
program to support community-driven solutions to 
decrease community violence at the family, school, and 


COURTESY OF SEVENTYFOUR/ISTOCK VIA GETTY IMAGES 


Psychologist supporting teenage patient. Programs that promote emotional regulation techniques 
have been shown to reduce violence among youth. 


neighborhood levels in African American communi- 
ties. The grant program should award grants to CBOs 
that offer programs to address violence in African 
American communities and in communities where 
there is a significant African American population. The 
grant program would operate similarly to the Ready to 
Rise Program in Los Angeles and would provide suffi- 
cient funding to each recipient organization to ensure 
that the full panoply of services can be provided at the 
level needed. The Task Force recommends that the 
Legislature require that the grant program prioritize 
funding for programs that use practices that are sup- 
ported by CDEPs to focus on violence prevention within 
the youth population. Programs that promote social- 
ization, emotional regulation techniques, and social 
and cultural competence in early-school-age children 
have been shown to reduce violence among youth.*®° 
These include programs that partner with schools to 
create a trauma-informed, safe, supportive, and eq- 
uitable learning environment for everyone within the 
school community. *° 


The Legislature should also prioritize funding for pro- 
grams that focus on youth empowerment through 
teaching skills in a variety of areas, such as computer cod- 
ing, political advocacy, culinary arts, performing arts, and 
sports. Funding would be provided for equipment and 
transportation for all children, regardless of means, so 
that poverty would not serve as a barrier to participation 
nor as a source of stigma for children who may lack the 
resources to pay for equipment and supplies. 
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Programs that provide services to children and families 
who have been victims of violence or otherwise ex- 
posed to violence should also receive priority for grant 
funding.*’ Peer-to-peer programs, for example, have 
demonstrated promise in helping victims of violence 
and their families heal from their experience.** The 
Task Force also recommends that the Legislature specify 
that funding be prioritized for CBOs that provide men- 
tal health support services, including PEI programs like 
healing circles,*® peer-to-peer support groups,” and oth- 
er practices supported by community-defined evidence, 
to African Americans throughout California. The Task 
Force urges the Legislature not to include a requirement 
that a client or customer have a mental health diagnosis 
to qualify for mental health support services funded by 
the grant program. The Task Force further recommends 
that the Legislature provide additional funding to CBOs 
to collect demographic data for the populations served, 
disaggregated by age, gender, and race. 


The Task Force recommends that the legislation also pri- 
oritize funding for programs with demonstrated success 
in gang prevention, gang intervention, and the disrup- 
tion of gang violence, as well as programs that partner 
adults within the community with children to escort 
them along safe routes to and from school to avoid “hot 
spots,” areas in the community where gang activity is 
likely to take place.” 


The Task Force recommends that the legislation that 
establishes and funds the grant program also priori- 
tize funding for programs that invest in rehabilitation 
of structures and public spaces within neighborhoods 
to strengthen community connection.” Some research 
studies have indicated that the presence of vacant lots 
or some types of commercial properties correlate to an 
increase in crime.”For this reason, the Task Force rec- 
ommends that funding is also prioritized for programs 
and CBOs that focus on ameliorating these conditions 
in African American communities and in communities 
where significant numbers of African Americans reside. 


Address and Remedy Discrimination Against 
African American LGBTQ+ Youth and Adults, 
Reduce Economic Disparities for the African 
American LGBTQ+ Population, and Reduce 
Disparities in Mental Health and Health Care 
Outcomes for African American LGBTQ+ 
Youth and Adults 

African Americans who identify as LGBTQ+** or Same 
Gender Loving (SGL)°® live at the intersection of mul- 
tiple forms of discrimination, as anti-Blackness and 
anti-LGBTQ+ sentiment compound to result in a higher 
incidence of discrimination, harassment, and violence in 
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every setting including schools, workplaces, the mental 
health system, and the health care system. The com- 
pounding effects of discrimination for African American 
LGBTQ+ individuals are reflected in the gaps in educa- 
tion, economic advancement, police interactions, and 
mental and physical health outcomes.*® Not only do the 
outcomes for African American LGBTQ+ individuals lag 
behind those for white people, but they also lag behind 
outcomes for African Americans who are non-LGBTQ+. 


African American LGBTQ: Youth 

African American LGBTQ+ youth experience higher rates 
of victimization than non-LGBTQ+ African American 
youth, with transgender and non-binary youth experi- 
encing higher rates of victimization than their LGBTQ 
cisgender peers.*’ Seventy-seven percent have felt dis- 
criminated against because of their gender identity 
compared to 56 percent of their African American lesbian, 
gay, bi and queer peers.** Forty percent have been phys- 
ically threatened or harmed because of their identity. 


HIGHER DISCRIMINATION RATES 
FOR AFRICAN AMERICAN LGBTQ+ 


Gender Identity 


LGBQ 


The educational system in particular has been hostile to 
LGBTQ+ youth.’” One study ofa national survey of African 
American LGBTQ+ students found that the majority of 
African American LGBTQ students surveyed felt unsafe 
at school because of their sexual orientation while 30 
percent felt unsafe because of their race.'*' Transgender 
and gender non-conforming African American students 
experienced greater levels of harassment than their 
cisgender LGBQ+ peers.'®” Because of the harassment 
they experienced, nearly a third of African American 
LGBTQ+ students surveyed missed at least one day of 
school in the previous month because they felt unsafe.'°* 
The harassment and victimization African American 
LGBTQ+ students experienced resulted in “lower lev- 
els of school belonging, lower educational aspirations, 
and greater levels of depression.”!* African American 
students in general are disproportionately disciplined 
at school, and research shows that African American 
LGBTQ: students are at an even greater risk for being 
disciplined inappropriately or disproportionately.'’” 


Chapter 20 —{3— Policies Addressing Racial Terror 


African American LGBTQ+ students who attended 
majority African American schools were more likely 
to experience “out-of-school discipline” than African 
American LGBTQ+¢ students at majority white schools. '° 
One study indicated that African American LGBTQ+¢ stu- 
dents were subject to school discipline even when they 
were being victimized.'” And African American LGBTQ+ 
students also experienced discipline based on discrim- 
inatory school policies that prevented them from using 
their preferred name or pronouns, using the restroom 
or locker room that aligned with their gender identity, 
expressing public displays of affection, or starting a Gay- 
Straight Alliance student organization at their school.'° 


Despite the significant levels of harassment and discrim- 
ination African American LGBTQ+ students experience 
because of their LGBTQ¢+ status and race, these students 
have few resources available to them. When they com- 
plain to teachers and school personnel about being 
assaulted or harassed, the response is often for the stu- 
dents to just “ignore it.”’°° Less than half of the African 
American LGBTQ+ students who responded to a 2017 


school climate survey reported having a supportive 
school administration."° Although there is evidence 
that Gay-Straight Alliances allow LGBTQ+ students to 
feel more connected to their schools and improve the 
overall climate of a school for LGBTQ+ students, LGBTQ+ 
students at majority African American schools are less 
likely to have access to a Gay-Straight Alliance." The lack 
of supportive resources in majority African American 
schools may be due in part to a lack of funding, as African 
American schools have disproportionately low levels of 
funding compared to majority white schools.'” 


LGBTQ+ students who experienced an unsupportive 
and unsafe school environment, one in which they ex- 
perience both homophobic and racist harassment, had 
poorer academic outcomes and decreased psychological 
well-being." These negative effects reverberate be- 
yond high school. African American LGBTQ+ students 
are less likely to pursue college or other post-second- 
ary education.'* And many experience greater levels 
of depression."° 


Inarecent study, 63 percent of African American LGBTQ+ 
youth reported experiencing symptoms of major de- 
pression." Fifty-five percent reported symptoms of 


One study indicated that African American LGBTQ+ students were 
subject to school discipline even when they were being victimized. 
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generalized anxiety disorder in the past two weeks.'” In 
the same study, 44 percent of African American LGBTQ+ 
youth and 59 percent of African American transgender 
and nonbinary"® youth reported that they considered 
suicide in the previous 12 months."* A separate study 
found that 25 percent of African American transgen- 
der or non-binary youth reported attempting suicide 
sometime within the last year.’”° And although a key fac- 
tor in suicide prevention is social support from family 
members, African American transgender and nonbinary 
youths were “far less likely than their Black lesbian, gay, 
bi and queer peers to receive [it].”" 


Despite this urgent crisis, African American youth are 
less likely than white youth to receive outpatient mental 
health treatment, even after a suicide attempt.'” A re- 
cent survey reported that 60 percent of African American 
LGBTQ+ youth who wanted mental health care in the pre- 
vious year did not receive it.'* Of these youth, more than 
half cited affordability as a barrier to mental health care. 
Over 40 percent of African American LGBTQ+ youth who 
did not receive mental health care cited concerns around 
parental permission.” African 
American transgender and nonbina- 
ry youth cited concerns with finding 
an LGBTQ+ competent provider and 
previous negative experiences with 
providers as reasons for not obtain- 
ing care.”° Other reasons African 
American LGBTQ+ youth did not ac- 
cess mental health care included issues related to trust, 
fear, and ineffectiveness of potential treatment.’”’ 


To address the issues facing African American LGBTQ+ 
youth in education and mental health, the Task 
Force recommends that the Legislature enact the 
following legislation. 


First, the Task Force recommends that the Legislature 
enact legislation to require the Department of Education 
to develop an effective anti-bullying and anti-harass- 
ment model policy for all ages and grade levels that is 
anti-racist and LGBTQ+-inclusive. The policy should 
specifically include language that addresses race, eth- 
nicity, sexual orientation, perceived sexual orientation, 
gender, gender identity, and gender expression. It is 
further recommended that the Legislature require the 
Department of Education to develop an evidence-based 
model policy for all ages and grade levels to address 
physical bullying and social bullying. The legislation 
also should require all local school agencies and school 
districts in California to adopt and implement the model 
policies developed by the Department of Education and 
provide reimbursement for costs associated with imple- 
menting the policies. 
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The Task Force recommends that the Legislature enact 
legislation requiring all public school personnel, staff, 
and administrators statewide to receive training and 
support to increase cultural humility’’* and cultural 
sensitivity around the treatment of all African American 


The Task Force also recommends that the Legislature 
fund public health and education campaigns that 
employ voices trusted by African American LGBTQ+ 
youth to promote mental health wellness and provide 
information on accessing mental health care within 


students, including those perceived 
to be LGBTQ+, as well as African 
American personnel and staff who 
identify as LGBTQ+. The training 
should focus on the specific health 
and safety of each sub-group within 
the LGBTQ+ community and inter- 
secting identities, including African 
American LGBTQ: students.'”° 


To address the mental health crisis currently facing African 
American LGBTQ+ youth, this Task Force recommends that 
the Legislature pass a measure declaring African American 
transgender and nonbinary youth suicide a public health 
crisis and enact legislation to fund state-wide research on the 
issue of suicide risk and prevention among African American 


The Task Force also recommends 
that the Legislature enact legisla- 
tion requiring public school districts 
to approve and fund a Gay-Straight 
Alliance at every school within a district where at least one 
student requests permission to start one. Because of the 
significant positive impact the presence of a Gay-Straight 
Alliance has on the overall school environment, the leg- 
islation should specifically prohibit local school districts 
and public schools from denying a student’s request to 
start a Gay-Straight Alliance at their school.'*° 


To increase school connectedness and address depres- 
sion, the Task Force also recommends that the Legislature 
enact legislation to fund peer-to-peer group programs 
and healing circles within public schools throughout 
California for African American LGBTQ+ youth. 


To address the mental health crisis that is currently 
facing African American LGBTQ+ youth, the Task Force 
recommends that the Legislature pass a resolution stat- 
ing that African American transgender and nonbinary 
youth suicide is a public health crisis and enact legisla- 
tion to fund state-wide research on the issue of suicide 
risk and prevention in LGBTQ+ youth, including African 
American transgender and African American nonbinary 
youth." The Task Force recommends that the legisla- 
tion funding the research also require that the Office 
of Health Equity within the California Department 
of Health collect data on suicide in African American 
LGBTQ+ youth in California. The legislation should also 
provide funding to support a public media campaign 
to disseminate the data the Office of Health Equity col- 
lects and the results of the research conducted. These 
measures are needed to educate African American com- 
munities and the larger public on protective factors 
shown to lower the risk of suicide for African American 
LGBTQ+ youth.” 
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LGBTQ+ youth. 


the African American community, including schools, 
churches, and other spaces where African American 
LGBTQ+ youth gather.'** 


To address disparities in mental health for African 
American LGBTQ+ youth, the Task Force recommends 
that the Legislature enact legislation to increase fund- 
ing to expand publicly-funded mental health treatment 
programs for African American LGBTQ¢+ youth. In addi- 
tion, funding should be provided for CBOs that provide 
mental health treatment services for African American 
LGBTQ+ youth. Funding should also be directed to fund 
the collection of demographic data by publicly-funded 
mental health treatment programs and CBOs for the 
population served, disaggregated by age, race, gender, 
and sexual orientation. 


A significant number of African American LGBTQ+ youth 
who want to access confidential mental health care with- 
out a parent’s permission are unable to do so. Therefore, 
the Task Force recommends that the Legislature enact 
legislation that will allow mental health providers to 
treat African American LGBTQ+ youth who are under 
age 18 and may otherwise not receive care because pa- 
rental permission is required." 


African American LGBTQ+ youth also encounter bar- 
riers to accessing mental health care when they are 
unable to find an African American mental health pro- 
vider or a provider who specializes in working with 
African American LGBTQ+ youth.’ The Task Force 
therefore recommends that the Legislature create 
and fund recruitment programs in California that re- 
cruit diverse candidates for masters and doctoral-level 
psychology programs and professional counselor and 
therapist training programs committed to serving 
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African American LGBTQ+ youth and adults, especially 
those who reside in African American communities and 
in other communities where a significant numbers of 
African Americans reside. 


The Task Force also recommends that the Legislature 
require and fund cultural humility and anti-racist 
training for all candidates in these programs. That train- 
ing should include, at a minimum, training protocols 
on interrogating a mental health 
professional’s personal biases and 
understanding how racial and 
heterosexual bias and oppression 
causes and exacerbates the mental 
health concerns that impact African 
American LGBTQ+ youth and lead 
that population to seek therapy.'*° 
The Task Force further recom- 
mends that the Legislature include 
adequate funding for the programs 
to collect and disseminate data disaggregated by race, 
gender, age, and sexual orientation of the candidates 
who were admitted into these programs, successfully 
matriculated through the programs, and are provid- 
ing mental health services to African American LGBTQ+ 
youth after graduating. 


The Task Force also recommends that the Legislature 
enact legislation requiring annual competence and cul- 
tural sensitivity training that certifies that a mental health 
professional is qualified to work with culturally diverse 
populations, specifically, African American youth and 
African American LGBTQ+ youth.’ 


African American LGBTQ: Adults 

The difficulties African American LGBTQ+ individuals 
face extend to employment. LGBTQ+ individuals ex- 
perience high rates of discrimination and harassment 
in hiring and in the workplace.'* For example, studies 
have shown that employers are less likely to reach out 
to perceived LGBTQ+ job candidates for interviews.'*° 
Discrimination is heightened for LGBTQ+ applicants 
who are African American. Seventy-eight percent of 
African American LGBTQ+ individuals who respond- 
ed to a survey conducted by the Center for American 
Progress in 2020 reported that discrimination affected 
their ability to be hired. For white LGBTQ+ individu- 
als, that number was 55 percent.™! Even when they are 
hired, racism and heterosexism affects the ability of 
56 percent of African American LGBTQ+ individuals to 
maintain their jobs.’ 


As detailed in Chapter 10, Stolen Labor and Hindered 
Opportunity, and Chapter 13, The Wealth Gap, the in- 
come disparity between African American and white 


economic status than Black non-LGBTQ adults.” 
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Californians is significant. The income disparity is worse 
for African American LGBTQ? adults. “Across all eco- 
nomic indicators... Black LGBTQ adults have a lower 
economic status than Black non-LGBTQ adults.”'? For 
example, African American LGBTQ? adults have higher 
unemployment rates compared to African Americans 
who are non-LGBTQ+.™* Thirty-nine percent of African 
American LGBTQ: adults in the United States had a 
household income of less than $24,000 a year compared 


“Across all economic indicators ... Black LGBTQ adults have a lower 


African American LGBTQ? adults have higher unemployment rates 
compared to African Americans who are non-LGBTQ+. 


to 33 percent of non-LGBTQ+ African Americans.” And 
more African American women who are LGBTQ+ live 
in low-income households than non-LGBTQ+ African 
American women."*° 


Disparities in outcomes for LGBTQ+ African Americans 
exist in the mental health and healthcare systems as well. 
“Consistent discrimination takes a significant toll on in- 
dividuals’ mental and physical health. Physiologically, 
harassment and mistreatment have been shown to lead 
to cortisol dysregulation, which affects a wide range of 
bodily functions. As a result, African American LGBTQ 
individuals often experience mental and physical health 
challenges.”’Both African American LGBTQ+ men and 
women are more likely to have been diagnosed with de- 
pression than non-LGBTQ+ African American men and 
women."* African American lesbians have a higher rate 
of suicide than other LGBTQ+ groups,'* but they are less 
likely to seek out traditional professional mental health 
help than their white counterparts.'°° 


Seeking treatment in the mental health and healthcare 
systems can often cause more harm, however. One bar- 
rier to seeking mental health treatment is the concern 
about being mistreated by mental health providers 
based on race or sexual orientation.”'! LGBTQ+ individ- 
uals can be harmed at every stage in the mental health 
system including referral, intake and assessment, and 
intervention.’ In one survey, African American LGBTQ+ 
clients who reported that they were very dissatisfied 
with the treatment they received most frequently felt 
their providers fell short in addressing race and eth- 
nicity concerns, trauma, sexual orientation concerns, 
and grief.’ Specifically, providers did not know how 
to help with respondents’ sexual orientation concerns 


For example, 
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or inappropriately focused on their sexual orientation 
when that was not the reason they sought treatment.'™ 
Some respondents to the survey also reported that 
their mental health provider made negative comments 
about their gender identity or expression.’*° Additional 
barriers to seeking treatment include mistrust of 
mental health treatment and lack of resources to pay 
for treatment.’ 


Medical doctors often lack awareness of LGBTQ+ pa- 
tients’ needs as well. This is in large part because more 
than half of medical school curricula do not provide 
information about the health issues and treatment of 
LGBTQ+ patients beyond work related to HIV.'” This 
leaves African American LGBTQ+ individuals facing 
compounded forms of stigma at the doctor’s office, and 
often encountering substandard care, harsh language, 
and even physical mistreatment. In a recent survey con- 
ducted by the Center for American Progress, 15 percent 
of African American LGBTQ+ individuals reported some 
form of negative or discriminatory treatment from a 
doctor or healthcare provider in the previous year, and 
seven percent reported being refused care entirely.’ 
Fourteen percent of African American LGBTQ+ indi- 
viduals reported that in order to receive appropriate 
care they had to teach their doctor about their sexual 
orientation.'* Eleven percent reported that the doctor 
who treated them “was visibly uncomfortable” because 
of their sexual orientation.’ 


14% 


of African American 
LGBTQ+ individuals 


had to teach their doctor 


about their sexual orientation 
to get appropriate care 


To increase the number of medical and mental health 
providers treating African American LGBTQ+ individ- 
uals, the Task Force recommends that the Legislature 
enact legislation to fund scholarships and loan forgive- 
ness for physicians and mental health professionals who 
focus on providing services to African American LGBTQ+ 
individuals through medical clinics, mental health treat- 
ment programs, and community-based organizations 
that provide mental health services in African American 
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communities and in communities where significant 
numbers of African Americans reside. The Task Force 
recommends that the Legislature create and fund re- 
cruitment programs in California that recruit diverse 
candidates for masters and doctoral-level psychology 
programs and professional counselor and therapist 
training programs committed to serving the African 
American LGBTQ+ community. The Task Force also rec- 
ommends that the Legislature include funding in the 
legislation for cultural humility and anti-racist training 
for all candidates in the program. That training would 
include, at a minimum, training protocols on interro- 
gating a mental health professional’s personal biases and 
understanding the role racial and heterosexual bias and 
oppression play in causing and exacerbating the mental 
health concerns that impact African American LGBTQ+ 
individuals and may lead them to seek therapy.'® The 
Task Force further recommends that the Legislature in- 
clude adequate funding for the programs to collect and 
disseminate data disaggregated by race, gender, age, and 
sexual orientation of the candidates who were admitted 
into these programs, successfully matriculated through 
the programs, and are providing mental health services 
to African American LGBTQ+ individuals. 


The Task Force recommends that the Legislature enact 
legislation requiring annual competence and cultural 
sensitivity training that certifies that a mental health 
professional is qualified to work with culturally diverse 
populations, including specifically, African American 
LGBTQ+ populations.’ One example of a set of prac- 
tices that would allow practitioners to develop cultural 
sensitivity skills in working with the African American 
LGBTQ+ population is the Gay Affirmative Practice mod- 
el, which addresses areas of reflection for mental health 
providers that could help strengthen overall cultural 
sensitivity in treating members of the African American 
LGBTQ+ community.’ 


To address the discrimination African Americans who 
are LGBTQ+ face in hiring and retention, which impacts 
their economic outcomes, the Task Force recommends 
that the Legislature amend Government Code section 
12999, which requires all employers in California with at 
least 100 employees to file an annual payee data record 
with the California Civil Rights Department (formerly the 
Department of Fair Employment and Housing) showing 
the number of employees by race, ethnicity, and sex in 
the job categories specified in Government Code section 
12999, subdivision (b).'** The Task Force recommends 
that the Legislature amend section 12999 to require em- 
ployers in California with at least 100 employees to also 
report the number of employees by sexual orientation in 
the categories specified in section 12999, subdivision (b). 
Employees would provide that information voluntarily 
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and the employer will be required to collect and store 
the demographic data separately from employees’ per- 
sonnel records. The Task Force further recommends 
that the Legislature amend section 12999 to require em- 
ployers to also include in their annual payee data record 
the number of employees advanced 
or promoted during the reporting 
period by race, sex, ethnicity, and 
sexual orientation. The Task Force 
further recommends that the 
Legislature amend section 12999 to 
require each employer to include 
in its data payee record the num- 
ber of unselected job applicants for 
the categories specified in section 
12999, subdivision (b) by race, eth- 
nicity, sex, and sexual orientation. 
Job applicants would provide this 
information voluntarily, and the 
information would be stored sepa- 
rately from the application. 


To assist African American LGBTQ+ 
employees who are terminat- 
ed from positions, the Task Force 
recommends that the Legislature 
enact legislation to provide fund- 
ing to CBOs that provide free job training services, job 
counseling, and free continuing education classes to 
African American LGBTQ+ individuals who were ter- 
minated from their positions. It is also recommended 
that the Employment Development Department in- 
clude on its provider list job services providers that 
provide job services and training to African American 
LGBTQ: candidates. 


Implement Procedures to Address the 
Over- Diagnosis of Emotional Disturbance 
Disorders, Including Conduct Disorder, 

in African American Children 

African American children are more likely to be placed 
in special education classes than white students and are 
two-to-three times more likely than white students to re- 
ceive a label of Emotional Disturbance in schools.'® African 
American children are also 2.4 times more likely than 


Compared to white students, 
African American students are 


2-3X 


to receive a diagnosis 


of Emotional Disturbance 
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white children to receive a Conduct Disorder diagnosis.'°° 
Historically, the adolescents who have been over-di- 
agnosed with Conduct Disorder, a subset of Emotional 
Disturbance, are “urban,” low-income, and African 
American.’ Research indicates that white children who 
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Teacher reading a book to a class of preschool children. A 2007 study found that African American children were 5.1 times more likely 
to be misdiagnosed with Conduct Disorder before eventually being diagnosed with Autism Spectrum Disorder. 


exhibit comparable behaviors that would lead to a Conduct 
Disorder diagnosis in African American children general- 
ly receive diagnoses of mood, anxiety, or developmental 
disorders—conditions that are deemed more treatable. 


Research also indicates that teachers and school staff of- 
ten have referred African American children, males in 
particular, for assessment for Emotional Disturbance and 
special education placements based on a misinterpreta- 
tion of behaviors that are rooted in cultural differences, 
such as their posture and how they walk and dress.'® 


Restrictive educational placements, like special edu- 
cation classes, “socialize Black children for prison and 
contribute to the school-to-prison pipeline.” '”° The 
majority of African American students who receive 
special education services under a referral of Emotional 
Disturbance drop out of school, and 73 percent of those 
students are arrested within five years of dropping out.” 


Studies suggest that African American children misla- 
beled with Emotional Disturbance or misdiagnosed with 
Conduct Disorder may be suffering from other condi- 
tions. Specifically, “many youth may express conduct 
problems in response to underlying mood or anxiety dis- 
orders.” Depression, for example, has been shown to be 
a precursor to conduct problems.'” Research also indi- 
cates that African American children are often labeled as 
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emotionally disturbed and underdiagnosed with Autism 
Spectrum Disorder because Autism Spectrum Disorder 
can be mistaken as bad behavior.’ A 2007 study found 
that African American children were 5.1 times more likely 
to be misdiagnosed with Conduct Disorder before even- 
tually being diagnosed with Autism Spectrum Disorder.'” 


Conduct problems or concerning behaviors may also be 
responses to environmental stressors.'” For instance, 
racial discrimination from teachers and peers predict- 
ed conduct problems and low academic performance 
for African American adolescents.'” Poor academic 
achievement also is a significant contributor to conduct 
problems.”* Therefore, clinicians evaluating a child for 
Conduct Disorder should always consider the child’s so- 
cial context or environment in order to reach an accurate 
diagnosis'” Recognizing the distinction between conduct 
problems that are a normal response to a negative so- 
cial environment and those that are the result of internal 
dysfunction, the textual commentary at the end of the 
criteria list for Conduct Disorder in the DSM-5-TR"® in- 
dicates that the diagnosis would be misapplied where a 
child’s conduct problems are a response to environmental 
stressors, such as living in “very threatening, high-crime 
areas,” and warns that “reactions to racism that involve 
anger and resistance-based coping may be misdiagnosed 
as conduct disorder by uninformed practitioners.”"*! 


To address both the over-diagnosing of behavioral con- 
ditions like Conduct Disorder and the underdiagnosing 
of other conditions like mood disorders or Autism 
Spectrum Disorder in African American children, and 
reduce excessive referrals of African American children 


to special education, the Task Force recommends that 
the Legislature amend California’s Education Code and 
California’s Code of Regulations,'®’ which govern stu- 
dent assessments in conformity with the Individuals with 
Disabilities Educational Act (IDEA) and its implementing 
regulations,'** to require clinicians in California to eval- 
uate first whether the behaviors a child is exhibiting are 
related to environmental stressors, including the child’s 
social context, before assessing a child for Emotional 


To increase the cultural competence of clinicians who 
diagnose and treat children, the Task Force recommends that 
the Legislature enact legislation to require those clinicians 
to complete continuing education or training on conducting 
culturally sensitive diagnosis and treatment of conduct 
problems, as part of the state’s licensing requirements. 
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Disturbance or Conduct Disorder. Requiring consider- 
ation of the impact of environmental stressors on a child’s 
behavior would ensure consistent application of the tex- 
tual commentary to the diagnosis in the DSM-5-TR and 
minimize the risk of a Conduct Disorder misdiagnosis. 


The Task Force also recommends that the Legislature 
amend California’s Education Code and assessment reg- 
ulations’ to require that a clinician evaluate a child for 
Autism Spectrum Disorder or mood disorders, for which 
early interventions and supports can be critical, and 
which are less stigmatizing than Emotional Disturbance or 
Conduct Disorder, before categorizing a child as meeting 
the legal criteria for Emotional Disturbance or diagnosing 
a child with Conduct Disorder. The regulations would re- 
quire a clinician making a diagnosis or special education 
referral to certify that assessments for environmental 
stressors, Autism Spectrum Disorder, or other conditions 
were completed before the assessment of Emotional 
Disturbance or Conduct Disorder was made. Parents and 
children would be entitled to appropriate statutory rem- 
edies where this step is omitted in an initial evaluation. 


To increase the cultural competence of clinicians who di- 
agnose and treat children, the Task Force recommends 
that the Legislature enact legislation to require those cli- 
nicians to complete continuing education or training on 
conducting culturally sensitive diagnosis and treatment 
of conduct problems as part of the state’s licensing re- 
quirements.'* Currently, psychologists are required to 
undertake four hours of training in cultural diversity or 
social justice.'** The continuing education requirement 
recommended here is more specific. The requirement 
would require culturally sensi- 
tive training in diagnosing and 
treating emotional disturbance dis- 
orders in children, including African 
American children in particular, 
and would apply to all psycholo- 
gists, psychiatrists, and other mental 
health professionals involved in 
diagnosing and treating children 
and adolescents. 


Consistent with the need for addi- 

tional training for clinicians who 
work with African American children, the Task Force 
recommends that the Legislature amend the MHSA to 
mandate that the Office of Health Equity provide grants 
to mental health treatment professionals’ member orga- 
nizations to implement training and continuing education 
programs for their members on how to conduct culturally 
sensitive diagnoses, including for Conduct Disorder. The 
curriculum for the training would impart the need for cli- 
nicians to take into account the following considerations 
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to ensure an accurate diagnosis: 1) the clinician's cultural 
biases, 2) the child client’s cultural background, 3) the cul- 
tural biases of any diagnostic assessment measures being 
used, and 4) a careful differentiation of the client’s culture 
and circumstances from a mental disorder.!®’ 


To ensure that the children who are appropriately 
placed in special education programs benefit from their 
placements, the Task Force also recommends that the 
Legislature enact legislation requiring the California 
Department of Education to revise 
the special education curriculum to 
include interventions that have been 


involved in responding to mental health emergencies, 
which can result in incarceration and in many instanc- 
es the use of force, when mental health professionals 
would have been better suited to address the situation.'* 


Although African Americans are more likely to be in- 
volved in the criminal justice system, once incarcerated 
if they have not been previously diagnosed with a mental 
illness, they are less likely than other groups to receive 
a mental health evaluation, and when they self-report a 


on . Although African Americans are more likely to be involved in the 
proven to be effective in helping stu- 


dents assessed as meeting statutory 
criteria for Emotional Disturbance 
benefit from their special education 


criminal justice system, there is evidence that, once incarcerated, 
they are less likely to be identified as having a mental health 
problem and are less likely to receive treatment. 


placements.'** Three interventions 
that have been proven to be bene- 
ficial for children placed in special 
education programs include 1) providing quality teacher 
feedback, including verbal praise, 2) allowing flexibility in 
the completion of academic tasks, and 3) using behavioral 
staff as a means of additional academic support.!® 


Disrupt the Mental Health Crisis 

and County Jail Cycle in African 

American Communities 

The overrepresentation of African Americans in the 
criminal justice system is well-established. African 
Americans are 4.2 times more likely than white people to 
be incarcerated in jail and nearly eight times more likely 
to be incarcerated in prisons in California.'*° People with 


MENTAL HEALTH IN JAIL POPULATION 2011-12 


Tin 4 met the threshold for serious psychological distress 
Tin 3 have a diagnosed mental illness 


mental illness are also overrepresented in the criminal 
justice system.!*! The most recent available data from 
the Bureau of Justice Statistics shows that more than 
one quarter of people in jail met the threshold for se- 
rious psychological distress and more than a third had 
been told by a mental health professional that they have 
a mental illness.’ One explanation for these findings 
is the use of police and the criminal justice system as 
a response to mental health crises.!*? Police are often 
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mental illness, they are less likely to receive treatment.!%° 
Evidence indicates that the mental health screening 
tools used in jails reproduce racial disparities, result- 
ing in fewer African Americans screening positive for 
mental health conditions and being referred to services 
to address their mental health needs.'*° Once released, 
formerly incarcerated people are nearly 10 times more 
likely to be homeless,'*” which can significantly worsen 
mental health conditions. 


To disrupt the cycle of mentally ill individuals being jailed 
and released without adequate mental health support, the 
Task Force recommends that the Legislature enact legisla- 
tion to implement and fund the following programs and 
protocols. First, to reduce calls to 911, which increases law 
enforcement involvement in behavioral health emergen- 
cies,'** the Task Force recommends that the Legislature 
enact legislation to fund a media campaign to increase 
awareness within African American communities of 988 
as a non-law enforcement emergency call-in option for 
those experiencing mental health emergencies or crises.'°° 


To decrease arrest rates and increase the opportunity for 
appropriate mental health services being provided to 
individuals who are experiencing behavioral health emer- 
gencies, the Task Force recommends that the Legislature 
enact legislation to require and fund the establishment of 
Police-Mental Health Collaboration (PMHC) programs at 
law enforcement agencies throughout California. PMHCs 
are collaborative partnerships among law enforcement, 
mental health providers, and often CBOs.”°° PMHCs are 
designed to allow law enforcement to safely respond to 
behavioral health emergencies and have been shown to 
be effective in diverting individuals to appropriate men- 
tal health settings instead of jails without a concomitant 
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increase in other harms.” Key features of effective PMHC 
programs include training for law enforcement officers 
on recognizing signs and symptoms of mental illness, 
education to increase officer awareness of mental health 
resources within their community and collaboration with 
those resources, and training for officers in de-escala- 
tion techniques.” The Task Force recommends that the 
Legislature require training for law enforcement officers 
that includes these elements and also require local law 
enforcement agencies to engage in routine evaluation 
and reporting of findings to determine effectiveness and 
to make program improvements.” 


The Task Force additionally recommends that the 
Legislature increase funding to courts to expand diver- 
sion and mental health collaborative court programs 
in each city and county. The Task Force further recom- 
mends that the Legislature enact legislation requiring the 
appropriate entity or agency, whether that is the district 
attorney or the court, to assess all individuals who have 
been diagnosed with or have a demonstrable mental ill- 
ness that can be connected to their illegal behavior for 
entry into a diversion and mental health collaborative 
court program.” The Task Force also recommends that 
the Legislature enact legislation and provide funding to 
require cities and counties to collect and retain screening 
and referral data for diversion and collaborative court 
programs, disaggregated by race, gender, and age.” 


The Task Force recommends that the Legislature enact 
legislation to increase funding to expand county pretrial 
support services with Public Defender offices, county 
partnerships that provide mental health services and 
treatment planning services within jails and other de- 
tention facilities, and programs that assess individuals 
before they are released to connect them with appropri- 
ate services within their community.”°° Where possible, 
the county should identify and augment opportunities 
for recently released individuals to be linked to cultur- 
ally congruent CBOs that have a successful history of 
providing services in African American communities, 
including programs that incorporate a peer support 
component in the reentry process.” 


The Task Force also recommends that the Legislature 
enact legislation to provide funding to expand existing 
Offices of Diversion and Reentry (ODR) programs in 
each county and to establish and fund ODR programs 
in counties throughout the state where those programs 
do not exist. Ata minimum, the ODR programs should 
provide mental health programming and services to in- 
dividuals held in county facilities and help individuals 
released from county facilities transition to communi- 
ty-based programs that provide mental health treatment 
planning services, mental health services, medications, 
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and permanent housing.”°* The Task Force recommends 
that the Legislature provide additional funding to each 
ODR program to collect demographic data for the pop- 
ulations served, disaggregated by age, race, and gender. 


The Task Force recommends that the Legislature enact 
legislation to increase funding for CBOs that provide 
mental health services, permanent housing, and mental 
health treatment planning to people recently released 
from county facilities, and provide those services in 
African American communities. The Task Force further 
recommends that the Legislature provide additional 
funding to CBOs to collect demographic data for the pop- 
ulations served, disaggregated by age, race, and gender. 


The Task Force recommends that the 
Legislature enact legislation to establish 
and fund 24/7 receiving centers in each city 
and county that will provide the following 
services for recently released individuals: 


e Serve as a welcoming station for recently 
released individuals who are waiting for as- 
signment to a treatment center, after-treatment 
living facility, home, or other safe destination; 


Connect recently released individuals with 
wrap-around services provided by CBOs; 


Provide transportation services to safe destina- 
tions for recently released individuals.” 


The Task Force further recommends that the Legislature 
fund and require each locality to collect demograph- 
ic data, disaggregated by race, gender, and age, for the 
population served by the receiving centers to assess the 
need for additional resources. 


The Task Force recommends that the Legislature enact 
legislation to increase funding for CBOs that provide 
wrap-around services, including, but not limited to, 
mental health services, housing, and treatment services, 
to individuals with mental health needs who have been 
recently released from county jail or prison.*”° This pro- 
posal further recommends that the Legislature ensure 
funding is provided to CBOs operated by staff that is 
culturally congruent with the African American com- 
munity and CBOs that have a demonstrated history of 
providing satisfactory services to African Americans and 
in African American communities.*" The Task Force fur- 
ther recommends that the Legislature include within 
the legislation additional funding to require each county 
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to collect and maintain demographic data on the CBOs 
that receive funding under this legislation, including the 
racial makeup of each CBO’s staff.” 


Finally, the Task Force recommends that the Legislature 
enact legislation to increase funding for culturally ap- 
propriate mental health treatment and services options 
for African Americans released from county facilities re- 
gardless of their mental health diagnosis. 


Eliminate Legal Protections for 

Peace Officers Who Violate Civil or 
Constitutional Rights 

Under existing law, police officers who violate a person’s 
civil or constitutional rights— such as through excessive 
force, unjustified shootings, or race-based policing—may 
be sued under state law (via the Tom Bane Civil Rights 
Act, Civ. Code § 52.1 et seq. or “Bane Act”) and federal 
law (via 42 U.S.C. § 1983). Under federal law, however, 
officers are protected by “qualified immunity,” which 
places an often-insurmountable burden on plaintiffs in 
such cases.” Qualified immunity is not applicable un- 
der California state law, but the Bane Act (and related 
judicial precedent) does pose at least one major obstacle 


The Task Force accordingly recommends strengthening 
the Bane Act by eliminating the requirement that a victim 
of police violence show that the officer “specifically intend- 
ed” to commit misconduct. At least two bills have been 
advanced that would have enacted this proposal (Senate 
Bill 2 (Bradford, 2021-2022 Reg. Sess.) and Assembly Bill 731 
(Bradford, 2019-2020 Reg. Sess.)), but neither were enact- 
ed with this specific provision included.”” The Act should 
also be amended to provide that unwanted touching or 
verbal assault can constitute a violation of its provisions. 


Recommend Abolition of the Qualified 
Immunity Doctrine to Allow Access to 
Justice for Victims of Police Violence 
As discussed in Chapter 3, Racial Terror, and Chapter H, 
An Unjust Legal System, African Americans, especially de- 
scendants of persons enslaved in the United States have 
faced centuries of violent, oppressive, and discriminatory 
policing by law enforcement that persists today. Yet the 
qualified immunity doctrine often shields law enforce- 
ment from liability for violating a person’s constitutional 
rights. Under this doctrine, a civil rights plaintiff must show 
that the officer violated “clearly established law” in order 
to state a viable claim for relief.”’* Thus, courts often hold 
that “government agents did violate 
someone's rights, but that the victim 
has no legal remedy simply because 


Qualified immunity is not applicable under California state law, 
but the Bane Act (and related judicial precedent) does pose at 
least one major obstacle to relief: the requirement that a plaintiff 
prove not only that an officer violated a civil or constitutional 
right, but also that the officer “specifically intended” to violate the 
person’s civil or constitutional rights. 


that precise sort of misconduct had 
not occurred in past cases.””!° As one 
analysis has concluded, “[q]ualified 
immunity is one of the most obvious- 
ly unjustified legal doctrines in our 
nation’s history.””° Additionally, le- 
gal scholarship has indicated that the 


to relief: the requirement that a plaintiff prove not only 
that an officer violated a civil or constitutional right, but 
also that the officer “specifically intended” to violate the 
person’s civil or constitutional rights.”* For example, in 
Reese v. County of Sacramento (9th Cir. 2018) 888 F.3d 1030, 
1035, a police officer knocked on Mr. Reese’s door and 
shot him after a brief confrontation. The jury ruled in fa- 
vor of Mr. Reese on his Bane Act claim, having determined 
that the shooting was unjustified and that Mr. Reese had 
not posed an immediate threat to the officer.” However, 
the Ninth Circuit Court of Appeals overturned the jury 
verdict because Mr. Reese had not proven that the officer 
specifically intended to violate his rights.”!° This artificial 
legal hurdle is anathema to efforts to redress the history 
of police violence against African Americans. 
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doctrine is rooted in an error made 

between the 1871 enactment of 42 

U.S.C. § 1983 and the first compilation 
of federal law in 1874, leading one federal appeals judge to 
issue an opinion expressing concern that “Congress’s literal 
language [may have] unequivocally negated the original 
interpretive premise for qualified immunity[.]”*” 


Recent legislative efforts to reform or end qualified im- 
munity at the federal level have failed, in part due to the 
threat and availability of a filibuster to block proposed 
legislation.’ The Task Force accordingly recommends 
that California’s Senate and Congressional Delegations 
urge Congress to end both the filibuster and the qualified 
immunity doctrine. The Task Force also recommends the 
creation of a state-funded compensation scheme for vic- 
tims of police misconduct whose claims would otherwise 
be-or have already been - barred by qualified immunity. 
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I. Policy Recommendations 


This chapter details policy recommendations to 
address harms set forth in Chapter 4, Political 
Disenfranchisement. The Task Force recommends 
that the Legislature take the following actions: 


e Require District-Based Voting and Independent 
Redistricting Commissions to Safeguard Against the 
Dilution of the African American Voting Bloc 


e Increase Funding to Support the California 
Department of Justice’s Enforcement of Voting 
Rights in California 


e Enact Legislation Aligning with the Objectives of 
AB 2576 and Establish Separate Funding to Support 
Educational and Civic Engagement Activities 


e Provide Funding to NGOs Whose Work Focuses on 
Increasing Civic Engagement Among African Americans 


e Declare Election Day a Paid State Holiday and Provide 
Support to Essential Workers to Increase Access to 
the Polls 


e Remove the Barrier of Proving Identity to Vote 


e Increase Jury Participation of Persons with Felony 
Convictions and Discourage Judges and Attorneys 
from Excluding Potential Jurors Solely for Having a 
Prior Felony Conviction 


e Increase Efforts to Restore the Voting Rights of 
Formerly and Currently Incarcerated Persons 
and Provide Access to Those Who Are Currently 
Incarcerated and Eligible to Vote 


Voters casting ballots on election day. 
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Require District-Based Voting and 
Independent Redistricting Commissions 

to Safeguard Against the Dilution of the 
African American Voting Bloc 

Political gerrymandering has a disproportionate impact 
on African American voters. The experience of African 
American voters, which is documented in Chapter 4, stems 
from the perception that African 
American voters pose a threat to the 
white political establishment, which 
historically aimed to maintain the 
racial hierarchy. Researchers have 
found that the expansion and pro- 
tection of Black Americans’ political 
rights improved the socioeconomic 
position of Black Americans and may 
have created opportunities for Black American workers 
to move up the economic ladder.! The Voting Rights Act 
(VRA) is a national law that protects African American vot- 
ers and others against attacks on their freedom to vote 
and their right to fair representation.” One of the law’s 
key enforcement mechanisms, section 2, bans racial dis- 
crimination in voting.* Because the U.S. Supreme Court 
weakened other protections offered by the VRA, many 
states and their political subdivisions have taken the op- 
portunity to pass more discriminatory district maps that 
unfairly silence the voices of African American voters.* 


The California Voting Rights Act of 2001 (CVRA) is the state 
law that expanded on the federal VRA. The CVRA prohib- 
its an at-large method of election that “impairs the ability 


of a protected class to elect candidates of its choice or its 
ability to influence the outcome of an election, as a result 
of the dilution or the abridgment of the rights of voters 
who are members of a protected class.”° Upon a finding of 
aviolation, a court is required to implement appropriate 
remedies that are tailored to remedy the violation, which 
could include, among other measures, the imposition of 
district-based elections.° The CVRA helped increase the 
number of by-district jurisdictions, by making it easier for 
potential plaintiffs to force at-large-election jurisdictions 
into by-district elections.’ To date, over 170 cities and 
towns, over 300 school and community college districts, 


At-large voting in particular poses barriers to equal voting. 
More equitable and representative results are produced when 
subdivisions elect their officials by district. Independent redistricting 
commissions put citizens and commissioners in charge of the 
process, removing politicking and partisan deal making. 
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and over 50 hospital, fire, airport, water, and other spe- 
cial districts shifted from at-large to by-district elections 
since the CVRA became law.® 


In order to address the harms associated with the historical 
political disenfranchisement of African Americans, the Task 
Force recommends that the Legislature implement mea- 


The Voting Rights Act (VRA) is a national law that protects African 
American voters and others against attacks on their freedom to 
vote and their right to fair representation. 


sures to protect the strength of the African American voting 
bloc by requiring district-based voting, and independent 
redistricting commissions whose maps have binding ef- 
fect. These independent redistricting commissions should 
be comprised of members who are representative of the 
districts being drawn or redrawn and they should be 
equipped with resources that are both adequate for their 
mandate and equal to those afforded to similarly charged 
commissions. The Task Force recommends that the 
Legislature take steps to counter political gerrymander- 
ing, which has a disproportionately disenfranchising and 
vote-diluting impact on African American voters. At-large 
voting in particular poses barriers to equal voting.? More 
equitable and representative results are produced when 
subdivisions elect their officials by district.!° Independent 
redistricting commissions put citi- 
zens and commissioners in charge 
of the process, removing politicking 
and partisan dealmaking." When the 
responsibility of drawing district lines 
is left with incumbents, concerns 
about gerrymandering arise, and 
special interests and protecting in- 
cumbency may prevail over fair and 
equal representation. The City of Los 
Angeles, for example, currently ap- 
points a commission to draw district 
maps; however, those maps are subject to revision by coun- 
cilmembers, and attempts to gerrymander certain districts 
could still occur.” 


Increase Funding to Support the 
California Department of Justice’s 
Enforcement of Voting Rights 

in California 

State attorneys general are uniquely positioned to mon- 
itor and take action on voting rights concerns within 
their jurisdictions. Voting rights investigations and 
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lawsuits, however, are unusually onerous to prepare, 
sometimes requiring as many as 6,000 hours in staff 
time combing through registration records in prepa- 
ration for trial.!* Moreover, with respect to federal 
lawsuits, “[e]ven when favorable decisions have finally 
been obtained, some of the States affected have merely 
switched to discriminatory devices not covered by the 
federal decrees or have enacted difficult new tests de- 
signed to prolong the existing disparity between white 
and Negro registration.”!* These concerns, along with 
the perverse incentive to prolong litigation in these mat- 
ters, result in relatively few attorneys willing to bring 
complex voting rights cases, and even fewer attorneys 
who have an opportunity to develop expertise to litigate 
these cases well.!° Consequently, state attorneys gener- 
al, who have a unique combination of law enforcement 
and state-level perspective, are better positioned to en- 
force, monitor, and investigate voting rights claims.'® 
This however, does not address the complexity and re- 
sources required to undertake this work. 


Sn 


es 


Astudent (picture right) 
of California, Irvine. (2018) 


In order to root out and address the harms associated 
with the erosion of voting rights of African American 
voters, the Task Force recommends that the Legislature 
dedicate funding for the California Attorney General’s 
Office to enforce the California Voting Rights Act and 
federal voting rights laws. This could include targeting 
at-large political subdivisions and reviewing efforts to 
transition to district-based representation where appro- 
priate. This work should also include monitoring and 
collecting data on racially polarized voting, and publish- 
ing racially polarized voting analyses, a key component 
of demonstrating violations of the federal Voting Rights 
Act. The publication of racially polarized voting anal- 
yses may provide greater clarity about and oversight 
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hands in her completed mail-in ballot to a poll worker at a busy polling station on the campus of the University 
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of sensitive regions and lead to a concentration of re- 
sources for areas that are at risk of disenfranchising 
African American voters. Enforcement by the California 
Attorney General should seek to determine whether 
political subdivisions use the drawing or redrawing of 
district lines to substantially dilute or weaken the polit- 
ical power of African Americans. 


Enact Legislation Aligning with the 
Objectives of AB 2576 and Establish 
Separate Funding to Support Educational 
and Civic Engagement Activities 

As discussed in Chapter 4, Political Disenfranchisement, 
African Americans faced increased threats to their lib- 
erty after the end of Reconstruction. Groups like the 
National Association for the Advancement of Colored 
People organized and mobilized to assert equal rights, 
including upholding the guarantees of the Fourteenth 
and Fifteenth Amendments to the United States 
Constitution. To ensure that these 
efforts are not lost on younger gen- 
erations, and to cultivate a sense 
of reverence for the journey of 
African American political power, 
the Task Force recommends that 
the Legislature provide funding and 
direction to support grants to coun- 
ty registrars of voters for programs 
that integrate voter registration and 
preregistration with civic education 
for high school students, including 
programs to allow students to serve 
as election workers, as was intended 
by Assembly Bill No. 2576.” Through 
this recommendation, the Task 
Force intends for these programs to 
be institutionalized through legisla- 
tion so that there is a long-term and 
continued commitment to increase 
the importance of African American 
civic engagement by creating educational opportunities 
for young adults. In implementing this reeommenda- 
tion, the Legislature could fulfill the objectives of AB No. 
2576 by providing separate funding with the intent to 
support African Americans, who have historically expe- 
rienced disproportionate disenfranchisement. 


A 


AB No. 2576 would have required the Secretary of State 
to provide grants to county elections officials or other 
specified entities for voter registration efforts in coun- 
ties where voter registration is less than 80 percent of 
eligible voters.'® AB No. 2576 would have also required 
the Secretary of State to make grants for learning 
and outreach, and to county registrars of voters for 
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programs that integrate voter registration and prereg- 
istration with civic education for high school students, 
including programs to allow students to serve as elec- 
tion workers. While some of these programs have been 
implemented under California Secretary of State Dr. 
Shirley N. Weber, the aim of this recommendation is 
to institutionalize these programs such that they re- 
main in place irrespective of future 
changes in administration. The 
Task Force recommends that the 
Legislature adopt the grant pro- 
grams contemplated by AB No. 2576, 
with a directed focus on school dis- 
tricts and voting precincts whose 
registered voter populations do 
not reflect the proportionality of 
African American populations. 


The Task Force recommends 

amendments to the Education Code and Elections 
Code, where appropriate, to provide opportunities 
for high school students to participate in live elections 
and take part in mock elections and other civic edu- 
cational opportunities. The Task Force recommends 
that the Legislature establish a funding stream specif- 
ically for schools predominately attended by African 
Americans or establish annual funding for a broader 
statewide program. Student surveys for a similar pro- 
gram in Illinois have shown that 93 percent of students 
reported being more likely to vote in the future, with 
90 percent reporting that they would be willing to serve 
as election judges again in the future. !9 


High School Student 
Engagement as Election Judges 


More likely to vote 
In the future 


*Results from student survey in Cook County Illinois. 


Willing to 
serve again 
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Provide Funding to NGOs Whose Work 
Focuses on Increasing Civic Engagement 
Among African Americans 

From Ella Baker to John Lewis, and from the Organization 
of Colored Ladies to the Student Nonviolent Coordinating 
Committee, African Americans and African American 
organizations have long played an important role in or- 


The Task Force recommends that the Legislature declare Election 
Day a paid state holiday. The aim of this recommendation is to 
address the historical barriers to voting, including the financial 
burdens that disproportionately affect African American voters 
and limit their ability to access the polls. 


ganizing, educating, and registering African American 
voters. To support the initiatives discussed above, the 
Task Force recommends that the Legislature provide a 
funding stream for local organizations that focus on in- 
creasing civic engagement among African Americans. 
Nongovernmental organizations in turn could provide 
support in campaign strategy training, political dis- 
course seminars, and workshops offering support and 
training for those wishing to organize within their com- 
munities. Funding could also support voter education 
and outreach campaigns in communities of low voter 
turnout and among youth to establish a pipeline of voter 
engagement. Selection and oversight of these organiza- 
tions could be administered by the California American 
Freedman Affairs Agency, which may review grant pro- 
posals and program efficacy. 


Declare Election Day a Paid State Holiday 
and Provide Support to Essential Workers 
to Increase Access to the Polls 

The Task Force recommends that the Legislature declare 
Election Day a paid state holiday. The aim of this recom- 
mendation is to address the historical barriers to voting, 
including the financial burdens that disproportionately 
affect African American voters and limit their ability to 
access the polls. While many voters utilize voting by mail, 
California could use this day to organize state-sponsored 
events on Election Day to facilitate voting, such as free 
public transportation and informational bulletins. The 
Task Force further recommends as a potential expansion 
of this recommendation that primary elections also be 
included for holiday consideration. This would recog- 
nize the history of excluding African American voters 
from state primary elections, as discussed in Chapter 4, 
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Political Disenfranchisement. For political subdivisions 
that are dominated by a single political party, primary 
elections often determine who will ultimately hold office. 


Further, to increase the impact of making Election Day 
a paid holiday, the Task Force recommends establishing 
a funding stream for the publication of voter educa- 
tion materials, such as fact sheets dispelling the myth 
of widespread voter fraud, and publications dissemi- 
nating post-election statistics to promote confidence in 
state elections. 


Remove the Barrier of Proving Identity 

to Vote 

Claims of voter fraud have been used to justify laws that 
suppress African American voting—most prominently, 
voter identification laws. States disproportionately en- 
force voter ID laws against African American voters. This 
is so despite that voter fraud is very rare. Indeed, voter 
impersonation is virtually nonexistent, and many in- 
stances of alleged fraud are, in fact, mistakes by voters or 
administrators.”° Voter ID laws have also served as a proxy 
for disenfranchising non-white voters.”! With respect to 
mail-in ballots, the votes of African Americans are often 
rejected at higher rates than those of white voters.” 
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My 


Young woman voting from home for the USA election. 


The Task Force recommends that the Legislature direct 
the undertaking of a study to identify, examine, and 
address barriers to voter registration that have been 
enacted in response to myths of voter fraud, such as by 
documenting the limited availability of DMV services in 
rural areas and the cost of obtaining identification or 
supporting documents to prove identity. In most cases, a 
California voter is not required to show identification to 
a polling place worker before casting a ballot. However, 
those voting for the first time after registering to vote by 
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mail and who did not provide a driver’s license number, 
California identification number, or the last four dig- 
its of their Social Security number on their registration 
form may be asked to show a form of identification when 
going to the polls.”? Additionally, a voter may have their 
qualification to vote challenged as not being the person 
whose name appears on the roster, at which point the 
voter may be required to affirm their identity to resolve 
the challenge.”* 


This recommendation seeks to recognize and address 
the harms in this area with respect to voter identification 
by cutting off an opportunity for voter disenfranchise- 
ment through identification requirements. The Task 
Force recommends that the Legislature provide African 
Americans with stipends or fee waivers to obtain gov- 
ernment-issued documents such as driver’s licenses, 
identification cards, birth certificates, and passports to 
meet any voter registration or identification require- 
ment that may be promulgated. 


Increase Jury Participation of Persons 
with Felony Convictions and Discourage 
Judges and Attorneys from Excluding 
Potential Jurors Solely for Having a Prior 
Felony Conviction 

In California, as of April 2020, the felony arrest rate of 
African Americans was 3,229 per 100,000 in the popu- 
lation, three and a half times the overall rate.”> Overall, 
African Americans remain overrepresented in 
California’s prison population.*° African American 
men are imprisoned at a rate 10 times higher than that 
of white men, while African American women are im- 
prisoned at a rate five times higher than that of white 
women.”’ Across the United States, one-third of African 
American men have been convicted of a felony.”® This 
data suggests that there may also be an overrepresenta- 
tion of African Americans who have been excluded from 
jury service because of their prior felony conviction. 


Existing California law now allows those with a prior 
felony conviction and those who have completed pro- 
bation and parole to participate injury service as long as 
they are not a registered felony sex offender.”? One aim 
of this law was to ensure that underrepresented groups, 
including African Americans, truly have a jury of their 
peers. While the law in this area restored eligibility for 
jury service, the aim of this recommendation is to en- 
courage participation in jury service. To accomplish this 
goal, the Task Force recommends that the Legislature 
offer guidance to courts about disfavoring the disquali- 
fication of jurors based solely on their prior status as an 
incarcerated individual or a person’s general opposition 


Chapter 21 —{5— Policies Addressing Political Disenfranchisement 


to the death penalty.° This should also include conduct- 
ing ongoing surveys and analyses of excused jurors to 
identify trends. The Task Force further recommends 
that the Legislature implement measures or programs 
to provide greater support for those serving on juries, 
including free childcare and transportation during jury 
duty, and educational materials that highlight the im- 
portance of jury duty among African Americans and the 
implications of not serving on a jury. 


To support this recommendation, the Task Force rec- 
ommends that the Legislature consider eliminating 
peremptory challenges altogether, as is the case in 
Arizona,*! or encouraging the modification of existing 
rules to emphasize that a prior felony conviction is an 
invalid basis for the exercise of aperemptory challenge. 


Increase Efforts to Restore the Voting 
Rights of Formerly and Currently 
Incarcerated Persons and Provide Access 
to Those Who Are Currently Incarcerated 
and Eligible to Vote 

The right to vote is fundamental to American citizen- 
ship, but the unjust legal system has perpetuated the 
disenfranchisement of African Americans. That disen- 
franchisement has left this community at a comparative 
disadvantage in political representation, as discussed 
in Chapter 4, Political Disenfranchisement. In October 
2022, the California Department of Justice issued two 
Information Bulletins that relate to the voting rights 
of persons with a criminal history. One Information 


The right to vote is fundamental to American citizenship, but our 
unjust legal system has perpetuated the disenfranchisement of 


at a comparative disadvantage in political representation. 
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Bulletin was directed to all local law enforcement 
agencies in California, detailing the categories of in- 
carcerated individuals who are and are not eligible to 
vote.*” Incarcerated individuals in California who are 
not eligible to vote are those serving time in state or 
federal prison, or in county jail under prison terms/ 
conditions. Proposition 17 was approved in November 
2020 and amended the California Constitution to pro- 
vide people on parole for felony convictions the right to 
vote in California.?? Another Information Bulletin was 
directed to all county probation de- 
partments in California, to ensure 
access to voting for eligible persons 
who are under the supervision of 
probation departments. ** 


African Americans. That disenfranchisement has left this community 


In order to begin to correct this as- 
pect of the legacy of an unjust legal 
system, the Task Force recommends 
that the Legislature enact legislation 
to preserve and expand the voting rights of incarcerated 
individuals. All eligible Californians deserve the right 
to vote, even those involved in the criminal justice sys- 
tem. Specifically, the Task Force recommends that the 
Legislature increase efforts to restore the voting rights 
of persons who have completed their terms or are on 
parole by increasing access to voter registration and poll- 
ing precincts. Legislation should require the California 
Department of Corrections and Rehabilitation (CDCR) 
to affirmatively provide individuals being released from 
prison with voter registration information.*® The Task 
Force further recommends that the CDCR and Secretary 
of State receive funding to facilitate voting in correc- 
tional settings by either establishing polling sites within 
correctional facilities or providing access to mail-in vot- 
ing while incarcerated, consistent with eligibility.*° 


Finally, the Task Force calls on the Legislature to take 
the re-enfranchisement movement further, and restore 
voting rights to all incarcerated persons, including those 
serving state or federal prison terms. 
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CHAPTER 2 2 = POLICIES ADDRESSING Housing Segregation & Unjust Property Takings 


COURTESY OF ERICA FISCHER VIA CREATIVE COMMONS 


I. Policy Recommendations 


This chapter details the policy proposals to address the 
harms set forth in Chapter 5, Housing Segregation. 


Prioritize Responsible Development in Communities 
and Housing Development 


Enact Policies Overhauling the Housing 
Industrial Complex 


e Collect Data on Housing Discrimination 


e Provide Anti-Racism Training to Workers in the 
Housing Field 


e Expand Grant Funding to Community-Based 
Organizations to Increase Home Ownership 


e Provide Property Tax Relief to African Americans, 
Especially Descendants, Living in Formerly Redlined 
Neighborhoods, Who Purchase or Construct a 
New Home 


e Provide Direct Financial Assistance to Increase Home 
Ownership Among African Americans, Especially 
Descendants, Through Shared Appreciation Loans 
and Subsidized Down Payments, Mortgages, and 
Homeowner's Insurance 


e Require State Review and Approval of All Residential 
Land Use Ordinances Enacted by Historically and 
Currently Segregated Cities and Counties 


e Repeal Crime-Free Housing Policies 


e Increase Affordable Housing for African 
American Californians 


e Provide Restitution for Racially Motivated Takings 


e Provide a Right to Return for Displaced African 
American Californians 


New City: San Francisco Redeveloped (1947) 
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Prioritize Responsible Development in 
Communities and Housing Development 
The Task Force recommends the Legislature prioritize re- 
sponsible development by enacting statewide “Responsible 
Development” standards to require new developments 
to enhance the surrounding contributing resources (e.g., 
prioritize a medical facility instead of a coffee shop), im- 
prove overall environmental quality, and advance climate 
justice. These standards should lead to the development 
of more hospitals, community-based mental health fa- 
cilities, urgent care medical training programs, and first 
responder ambulance services in neighborhoods signifi- 
cantly populated by African Americans, especially those 
who are descendants of enslaved persons. This expanded 
public health infrastructure should be staffed with cul- 
turally competent providers. The Legislature should also 
support community-based programs and research groups 
that use the “housing first” and harm reduction models to 
work with chronically homeless-dually diagnosed popu- 
lations suffering from mental illness and addiction due 
to self-medication. A “housing first” approach prioritizes 
providing permanent housing, therefore addressing peo- 
ple’s basic needs before attending to less critical needs like 
securing a job, budgeting properly, or attending to sub- 
stance use issues.! Harm reduction models aim to reduce 
the negative consequences of drug use and include strat- 
egies such as safer use, managed use, abstinence, meeting 
people who use drugs “where they’re at,” and addressing 
conditions of use along with the use 
itself.2 Harm reduction strategies 
are tailored to meet individual and 
community needs.’ 


half of Los Angeles County properties tested in 2022 “showed 


In tandem with “housing first” pro- 
gramming, the Legislature should 
fund mobile crisis units staffed 
with psychiatric experts to assist 
chronically unhoused people in lieu of criminalizing 
homelessness. Mobile crisis teams are often managed by 
community mental health organizations, hospitals, or 
government agencies, such as a health department, and 
provide a range of comprehensive crises services such as 
administering medication, referring people to additional 
treatment, and providing follow-up support.* 


Enact Policies Overhauling the Housing 
Industrial Complex 

As discussed in Chapter 5, the persisting harms of 
housing segregation include more than just the dis- 
crimination by those who directly own or sell homes. 
These persisting harms include the discrimination by 
many other entities that play a role in housing—from 
landlords to property developers to banks and financial 
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institutions. To address this historical and ongoing dis- 
crimination among these other parties that play a role 
in housing—what the Task Force refers to as the housing 
industrial complex®—the Task Force recommends the 
Legislature adopt several measures. 


First, the Task Force recommends the Legislature fund 
increased enforcement of laws requiring landlords to 
accept housing vouchers (such as federal Section 8 hous- 
ing vouchers). In 2020, the Legislature amended the Fair 
Employment and Housing Act to include people using a 
federal, state, or local housing subsidy as a group protect- 
ed from housing discrimination,® as landlords had long 
discriminated against those receiving housing subsidies 
as an often thinly-masked form of discrimination against 
African Americans.’ One study sponsored by California's 
Civil Rights Department found that nearly half of Los 
Angeles County properties tested in 2022 “showed evi- 
dence of unlawful discrimination.”* Housing advocates 
have called for greater enforcement of laws prohibiting 
discrimination against those receiving housing subsi- 
dies,° and the Task Force recommends that the Legislature 
adequately fund sufficient positions to enforce this 
anti-discrimination provision. 


Second, the Task Force recommends the Legislature fur- 
ther protect African American tenants by implementing 
rent caps—not just rent control—for historically red- 


The state’s Civil Rights Department, for instance, found that nearly 


evidence of unlawful discrimination.” 


lined ZIP codes; the Task Force recommends that the 
Legislature prohibit increased rents for units that are 
either run-down or that have not been improved, to 
prevent landlords from raising rents on units simply 
because the market rate has increased.!° 


Third, the Task Force recommends the Legislature 
provide funding for developers, land trusts, and commu- 
nity-based organizations for affordable housing operated 
by or serving African Americans, especially descendants 
of persons enslaved in the United States. Land trusts, for 
instance, provided a model of shared-equity homeown- 
ership that emerged during the civil rights movement to 
combat housing discrimination, and originated in efforts 
by African American farmers in the South to combat dis- 
crimination and eviction.! The Task Force recommends 
that the Legislature first fund studies documenting the 
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substantial evidence of discrimination and disparities in 
housing, to provide justification for such funding. 


Fourth, the Task Force recommends the Legislature pro- 
vide for a private right of action (or immediate action) 
against banks and private entities that knowingly or pur- 
posefully appraise African American-owned homes at 
lower values, a discriminatory practice that persists to this 
day in California, as homeowner Paul Austin relayed in his 
testimony before the Task Force.” 


Fifth, the Task Force recommends the Legislature provide 
compensation to redress the discriminatory harms eligible 
individuals experience from other predatory housing in- 
dustrial complex issues—such as having to pay higher costs 
on insurance—due to race or other contributing factors. 


Collect Data on Housing Discrimination 

The Task Force recommends the Legislature collect dataon 
housing discrimination by providing community-based 
organizations (CBOs) with resources and fund capacity to 
collect anecdotal (qualitative) data of stories about ongo- 
ing housing discrimination and to conduct focus groups. 


The Legislature should also require local governments 
to collect and make transparent quantitative data and 
statistics on housing disparities. This data should be 
racially-disaggregated data, including, where possi- 
ble, identifying those who are descendants of persons 
enslaved in the United States. Finally, the Legislature 
should provide resources to CBOs and subject mat- 
ter experts to periodically analyze the data and make 
recommendations for the remediation of continuing 
disparities exposed by the data. 


Provide Anti-Racism Training to Workers 
in the Housing Field 

The Task Force recommends that the Legislature pro- 
vide resources to community-based organizations with 
subject matter expertise in equity, cultural competence, 
and bias elimination to establish Diversity, Equity, and 
Inclusion (DED certification programs for affordable 
housing contractors, providers, and decision makers. 
The Legislature should also fund housing-focused an- 
ti-racism education programs and communications to 
help communities move away from the NIMBY (Not in 


The Legislature should also require governments to collect and make 
transparent quantitative data and statistics on housing disparity. 
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My Back Yard) mentality to the reparatory justice men- 
tality of redressing past harms due to state action. 


Expand Grant Funding to Community- 
Based Organizations to Increase 

Home Ownership 

Discriminatory policies, including redlining, have pro- 
duced persistent and longstanding housing segregation 
and inequities in home ownership in California.'? Between 
1934 and 1962, the federal govern- 
ment issued $120 billion in home 
loans, 98 percent of which went to 
white people.'* Between 1946 and 
1960 in Northern California, African 
Americans received less than one 
percent of Federal Housing Authority 
loans."® By ensuring that funds flowed 
almost entirely to white Californians, the state has enabled 
discriminatory policies that produce persisting inequi- 
ties today: in 2019, the percentage of African American 
Californians who owned homes was lower than the per- 
centage of African American Californians who did so in 
the 1960s, when express forms of housing discrimination 
were legal.'® 


To address housing discrimination, the Task Force rec- 
ommends providing hyper-local grants or contracts to 
community-based organizations that focus primarily on 
providing financial and homeownership assistance to 
African Americans, with funds reserved for those who are 
descendants of enslaved persons. This recommendation 
should include specific grant criteria or changes to existing 
local ordinances to ensure that community-based organi- 
zations—rather than government entities, for example—are 
the recipients of grants. This grant program will also facil- 
itate a process for community-based organizations to buy 
property in historically African American neighborhoods 
and create gathering spaces to act as a bulwark against 
African American pushout and displacement. 


Additionally, the Task Force recommends the Legislature 
(or administering agency) impose transparency and 
quality control mechanisms on these grants and con- 
tracts, including, for example, reporting requirements 
to assess whether the funds are being spent as intend- 
ed. The Legislature should also allocate funding for 
disparity studies of public contracts and grants to com- 
munity-based organizations seeking to provide financial 
aid (and other assistance) to increase homeownership 
among African Americans in California. 


If the Legislature enacts this proposal, the Legislature 
will need to identify a state agency that will adminis- 
ter the grants—likely the Housing Finance Agency or 
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Housing Community Development Agency!’—and the 
Legislature should define eligibility criteria for the re- 
cipient community-based organizations. 


Provide Property Tax Relief to African 
Americans, Especially Descendants, Living 
in Formerly Redlined Neighborhoods, Who 
Purchase or Construct a New Home 

To address housing discrimination, the Task Force rec- 
ommends providing property tax relief by allowing 
descendants who reside in formerly redlined neigh- 
borhoods to transfer the assessed value of their primary 
home to a newly purchased or constructed primary 
residence. If the Legislature enacts these property tax 
cuts, it should also consider accompanying proposals 
that would supplement any public school funding that 
would be lost from the reduced tax revenue. 


Such a proposal follows the model of Proposition 19, which 
amended the California Constitution to provide property 
tax relief to Californians who are severely disabled, vic- 
tims of wildfires, or over the age of 55 when purchasing 
or constructing a new home." Under Proposition 19, such 
individuals who purchase or construct a new home in 


their reparatory program. 


California “may transfer the taxable value of their prima- 
ry residence to a replacement primary residence located 
anywhere in this state, regardless of the location or value 
of the replacement primary residence[.]”!° A similar pol- 
icy created for African Americans, especially those who 
are descendants of a person enslaved in the United States, 
in formerly redlined neighborhoods would counteract 
the property tax barriers that have reinforced existing 
patterns of housing segregation. 


Provide Direct Financial Assistance to 
Increase Home Ownership Among African 
Americans, Especially Descendants, 
Through Shared Appreciation Loans and 
Subsidized Down Payments, Mortgages, 
and Homeowner’s Insurance 

As another proposal to address housing discrimination, 
the Task Force recommends providing financial aid to 
African Americans, with funds reserved for those who 
can demonstrate that they are the descendants of a 


Other jurisdictions, like the City of Evanston, Illinois, have also 
offered down payment and mortgage assistance as part of 
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person enslaved in the United States, who reside in for- 
merly redlined neighborhoods to enable them to become 
homeowners by: (1) providing them shared appreciation 
loans for the purchase of homes anywhere in the state,”° 
with subsidized down payments; and (2) subsidizing 
mortgage payments and homeowner’s insurance fees. 
Shared appreciation loans could follow the model of the 
existing California Dream for All Shared Appreciation 
Loan Program, which seeks to increase homeownership 
among low- and moderate-income homebuyers, gen- 
erally.”! Other jurisdictions, like the City of Evanston, 
Illinois, have also offered down payment and mortgage 
assistance as part of their reparatory program.” 


Alternatively, the Legislature could provide such finan- 
cial aid to those currently living in or seeking to move 
to formerly redlined neighborhoods, but further lim- 
it eligibility to first time homeowners or those who do 
not currently own a house to maximize home ownership 
and focus on those most in need. The Legislature could 
also consider an alternative approach, and provide such 
financial aid to any California African American, with 
funds reserved specifically for those who are descen- 
dants of an enslaved person, to broaden the eligible 
recipients of such aid. 


To the extent the state subsidizes 
down payments or homeowner’s in- 
surance, rather than providing the 
money to the eligible Californian, 
the state should disburse the funds 
to the closing agent when an appli- 
cant closes on a home purchase; to 
the lender for a mortgage payment; 
or to the insurance company for a homeowner’s insur- 
ance payment. Doing so would ensure maximum use of 
the subsidy to aid home ownership, as otherwise por- 
tions of the subsidy would become taxable income.”? 


Require State Review and Approval of All 
Residential Land Use Ordinances Enacted 
by Historically and Currently Segregated 
Cities and Counties 

Residential zoning ordinances have been used for de- 
cades in California to prevent African Americans from 
moving into neighborhoods, thereby maintaining res- 
idential segregation.** Various laws were also used to 
restrict additional housing from being built, effectively 
shutting out African Americans.”° 


To address local zoning laws that reinforce and recreate 
this systemic housing segregation, the Task Force rec- 
ommends that the Legislature: (1) identify California 
cities and counties that have historically redlined 
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neighborhoods and whose current levels of residential 
racial segregation are statistically similar to the degree of 
segregation in that city or county when it was redlined;”° 
(2) require identified cities and counties to submit all 
residential land use ordinances for review and approval 
by a state agency, with the agency rejecting (or requir- 
ing modification of) the ordinance if the agency finds 
that the proposed ordinance will maintain or exacer- 
bate levels of residential racial segregation;’ and (3) 
remove this process of additional review and approv- 
al for identified cities or counties if the city or county 
eliminates a certain degree of housing segregation in its 
geographic territory. 


Scholars have found that similar efforts by California to 
influence localities’ residential zoning decisions—through 
state supervisory authority—have had some beneficial ef- 
fects. In 1991, only 19 percent of California jurisdictions 
had a Housing and Community Development-approved 
housing element in place;?° in May 2023, about 73 percent 
of California jurisdictions had a Housing and Community 
Development-approved housing element.”° 


As an alternative to state review and approval of ordi- 
nances in the localities described above, the state could 
adopt a post-hoc approach by creating an administrative 
appeal board to review challenges to developmental 
permitting decisions or zoning laws and reversing the 
denial of a development permit if the underlying zoning 
requirement is deemed to maintain or reinforce resi- 
dential racial segregation. 


COURTESY OF FOTOSEARCH VIA GETTY IMAGES 


A Photograph of a Black male looking at a sign on a plot of land saying ‘This Tract is Exclusive and 
Restricted.’ (c. 1920) 


Repeal Crime-Free Housing Policies 

Crime-free housing policies have proliferated across 
California as part of a national trend adopted by land- 
lords and public housing authorities to ban renting to 
individuals with a criminal history, incorporate crime- 
free addendums into their lease agreements to facilitate 
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evictions, and evict tenants who allegedly commit crimes 
or drug-related activities.*° Alongside crime-free hous- 
ing policies, municipalities have often adopted chronic 
nuisance ordinances, which classify certain tenant activ- 
ities like excessive noise or contact with the local police 
department as a nuisance and encourage or require 
landlords to evict tenants who engage in those activ- 
ities.*’ The result of these policies and ordinances is a 
disproportionally negative effect on people of color and 
heightened racial segregation in housing.® According to 
the Los Angeles Times’s analysis of eviction data for Los 
Angeles, Long Beach, Oakland, and Sacramento, four of 
California’s largest cities, nearly 80 percent of those tar- 
geted for eviction under crime-free housing ordinances 
from 2015 through 2019 were not white.** In Oakland, 
African American tenants faced eviction under these pol- 
icies at twice their share of the city’s renter population.™ 


tnt fro tnt fro tnt fro fat fat 


Nearly 80% of people 


targeted for eviction under crime- 
free housing ordinances from 
2015-2019 were not white 


The Task Force recommends that the Legislature re- 
quire jurisdictions to review and modify or repeal any 
crime-free housing policies that result in disparate im- 
pacts on African Americans or otherwise violate state 
or federal fair housing laws. The Legislature should also 
limit the scope of crimes and associations with criminal 
activity that qualify for eviction and require landlords 
to use look-back periods and individualized assessments 
of relevant mitigating factors like post-conviction rent- 
al history, nature of underlying conduct, age of the 
conviction, age at the time of conviction, and gener- 
al post-conviction record when reviewing evictions. 
Landlords should be prohibited from evicting tenants 
based on any of the following: 

e Aprevious arrest that did not result in a conviction; 
Participation in, or completion of, a diversion or a 
deferral of judgment program; 


A conviction that has been judicially dismissed, 
expunged, voided, invalidated, sealed, vacated, 
pardoned, or otherwise rendered inoperative, in- 
cluding under sections 1203.4, 1203.4a, or 1203.41 of 
the Penal Code, or for which a certificate of reha- 
bilitation has been granted pursuant to Chapter 3.5 
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(commencing with section 4852.01) of title 6 of part 
3 of the Penal Code; 


A determination or adjudication in the juvenile 
justice system or information regarding a matter 
considered in or processed through the juvenile 
justice system; 


Information pertaining to a conviction, if consider- 
ation of that conviction would violate section 12269 of 
title 2 of the California Code of Regulations,® or any 
successor to that regulation, as it reads on the date of 
the application for rental housing accommodations; 


A conviction that is not directly related to one or 
more substantial, legitimate, nondiscriminatory pur- 
poses that support the owner’s business interests. In 
determining whether a criminal 
conviction is directly related, a 
practice should include consid- 
eration of the nature and severity 
of the crime and the amount of 
time that has passed since the 
criminal conduct occurred; 


Information pertaining to a conviction that oc- 
curred more than seven years before the date of the 
conviction; or 


Information indicating that an individual has been 
questioned, apprehended, taken into custody, 
detained, or held for investigation by a law enforce- 
ment, police, military, or prosecutorial agency. *° 


Assembly Bill No. 2383 (AB 2383), which was introduced 
in 2022 and passed all policy committees in both hous- 
es before being stopped by the Senate Appropriations 
Committee, would have prohibited landlords from 
inquiring about an applicant’s criminal record during 
the initial phase of the rental application.*’ The bill 
additionally would have completely banned inquiries 
into certain types of criminal records, such as arrests 
that did not result in a conviction, juvenile records, 
and convictions that were dismissed or expunged.38 
AB 2383 would have replicated existing protections for 
job seekers, but applied them in a housing context. The 
Task Force recommends that the would-be protections 
for housing applicants proposed in AB 2383 should 
be extended to protect prospective renters as well as 
existing tenants. 


Finally, the Task Force recommends the Legislature make 
affordable housing a fundamental right that entitles a 
tenant to legal representation in eviction proceedings. 
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Increase Affordable Housing for African 
American Californians 

Throughout California's history, state and local govern- 
ments displaced African American residents through 
various housing policies and prevented them from ob- 
taining access to sufficient funds or credit to purchase a 
home.*? As a result, African American Californians are 
more likely to rent than own their homes, and because 
home ownership has traditionally been a key means of 
wealth building, they cultivate less intergenerational 
wealth.*° Building out affordable housing in areas of 
high poverty or high segregation can facilitate racial and 
economic residential integration.*! Along with other 
policies addressing structural and systemic inequities, 
affordable housing can also help bridge the racial wealth 
gap. The Task Force recommends the Legislature increase 
affordable housing for African Americans in California by 


Black Californians are more likely to rent than own their homes, and 
thus own less assets and cultivate less intergenerational wealth. 


requiring housing built pursuant to the Regional Housing 
Needs Allocation (RHNA) process to explicitly advance ra- 
cial equity and address these housing needs. 


The California Housing and Community Development 
Department (HCD) issues a Regional Housing Needs 
Determination to each regional council of governments 
(COGs) in the state that requires the region to meet the 
housing needs of everyone in the community.* The 
COGs then determine how much housing is needed 
in each city for each income category and develops the 
RHNA and a Regional Housing Needs Plan.** The RHNA 
establishes the total number of housing units that each 
city and county must plan for in an eight-year planning 
period.** Cities and counties then update the housing 
elements of their general plans to account for how the 
city and/or county will grow and develop.” This involves 
zoning land to accommodate the region’s housing needs, 
identifying sites suitable for housing development, and 
issuing the quantity of housing permits that match their 
respective RHNA.*° 


The housing element of the city’s general plan requires a 
fair housing assessment.“ This analysis must include each 
of the fair housing issue areas: (1) segregation and inte- 
gration; (2) racially and ethnically concentrated areas of 
poverty (R/ECAPs); (3) access to opportunity; and (4) dis- 
proportionate housing needs, including displacement.** 
Cities and counties have discretion to develop their own 
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RHNA methodology that furthers the RHNA objectives, 
including affirmatively promoting fair housing.*? COGs 
must affirmatively further fair housing by “taking mean- 
ingful actions that, taken together, address significant 
disparities in housing needs and in access to opportunity, 
replacing segregated living patterns with truly integrated 
and balanced living patterns, transforming racially and 
ethnically concentrated areas of poverty into areas of 
opportunity, and fostering and maintaining compliance 
with civil rights and fair housing laws.”*° 


The Task Force recommends the Legislature: (1) require 
the RHNA objectives to be implemented in a race-con- 
scious way that includes tangible goals and realistic 
targets for compliance; (2) enforce RHNA objectives 
and withhold funding streams if racial equity goals/tar- 
gets are not met; (3) incorporate the housing needs of 
descendants as a factor in RHNA methodology; (4) rede- 
fine what qualifies as affordable housing by readjusting 
area median income limits for state subsidies, or, for 
example, redefine based on federal poverty guidelines; 
and (5) ensure that the construction of affordable hous- 
ing is accompanied by adequate renter protections to 
prevent gentrification and displacement by requiring 
regional councils of government to make funding for 
new development projects conditional upon protecting 
existing renters. 


Provide Restitution for Racially 

Motivated Takings 

The State of California and local governments targeted 
property owned by African Americans in urban renewal 
and development projects for unjust uses of eminent do- 
main, often without providing just compensation.” Asa 
result, the construction of public infrastructure dispro- 
portionately displaced and fractured African American 
communities.®*? One example of many discriminatory 


3,550 families 


were dislocated due to 


construction of the Century 
Freeway in Los Angeles in 1968 
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eminent domain takings is the construction of the 
Century Freeway in Los Angeles, which dislocated 3,550 
families, 117 businesses, and numerous parks, schools, 
and churches, mainly in the African American neigh- 
borhoods of Watts and Willowbrook, in 1968. Other 
examples of unjust takings include, but are not limited 
to, the 210 Freeway construction in Pasadena,™ construc- 
tion of the 10 Freeway in Santa Monica,® construction of 
Interstate 980 in Oakland,*® construction of Interstate 5 
in San Diego,*” Burgess family land in Coloma that now 
comprises the Marshall Gold Discovery State Historic 
Park,°® Bruce’s Beach in Manhattan Beach,°? Russell City 
in Alameda County,” the Fillmore District and Western 
Addition in San Francisco,* Sugar Hill in Los Angeles, 
and Section 14 in Palm Springs.® 


The Task Force recommends the Legislature restore 
property taken during race-based uses of eminent do- 
main to its original owners or provide another effective 
remedy where appropriate, such as restitution or com- 
pensation. To effectuate this idea, the Legislature should 
create and fund an agency, or utilize the California 
African American Freedman Affairs Agency proposed by 
the Task Force, to: (1) research and document California 
state properties acquired as a result of racially-motivat- 
ed eminent domain; (2) create a database of property 
ownership in the state; (3) review and investigate pub- 
lic complaints from people who claim their property 
was taken without just compensation; (4) distribute 
just compensation for the fair market value, adjusted 
for property price appreciation, of the property at the 
time of the taking; and (5) develop and implement a 
public education campaign regarding the cycle of gen- 
trification, displacement and exclusion, the connection 
between redlining and gentrification, and the history of 
discriminatory urban planning in California. 


The enactment of Senate Bill No. 796 (SB 796) in 2021 
to transfer “Bruce’s Beach,” an African American- 
owned beach resort, back to its former owners is an 
example of this policy proposal in action. In 1924, the 
Manhattan Beach Board of Trustees voted to condemn 
Bruce’s Beach through the power of eminent domain 
with the intention of bringing an end to a successful 
African American business and to thwart other African 
Americans from settling in or developing businesses in 
Manhattan Beach.™ The Bruce family was forcibly re- 
moved, preventing generational wealth accumulation. 
SB 796 amended the necessary deed provisions and tax 
code to facilitate the return of the public land to the 
Bruce family. 


Regulation of the realty market can only be effective 
if the necessary information is publically available. 
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Assembly Bill No. 889 (AB 889), which was introduced in 
2021 and passed by the State Assembly, but failed in the 
Senate Judiciary Committee, would have required ben- 
eficial owner transparency for rental properties that are 
owned by LLCs and thus evade disclosure requirements 
by not revealing the true owners on the deed.® Passing 
the disclosure requirements of AB 889 would help facil- 
itate the identification of current property ownership to 
include in the database of state property ownership to 
be developed by this proposal. 


Provide a Right to Return for Displaced 
African American Californians 

Throughout the 1900s, California state and local gov- 
ernment agencies targeted majority-African American 
communities for urban renewal projects.°° Racially re- 
strictive covenants simultaneously worked to segregate 
neighborhoods and prevent African American property 
ownership in white communities.®” State-sanctioned vi- 
olence and racial terror reinforced and exacerbated the 
exile of African American residents from their commu- 
nities.°* Redevelopment projects continue to displace 
African American residents in gentrifying neighbor- 
hoods today, perpetuating housing segregation harms. 


In response to displacement caused by redevelopment, 
the California Legislature codified a right for low- and 
moderate-income families to return to low- and mod- 
erate-income housing units in the redeveloped project 
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area as part of the Community Redevelopment Law (CRL) 
of 1951.”° Cities have also developed their own eligibility 
programs for providing displaced persons and business- 
es preference in rental housing, home ownership, and 
business opportunities at the redeveloped sites.” 


The Task Force recommends the Legislature enact mea- 
sures to support a right to return for those displaced by 
agency action, restrictive covenants, and racial terror 
that drove African Americans from their homes as de- 
scribed in Chapter 3. The right to return should give 
the victims of these purges and their descendants pref- 
erence in renting or owning property in and around 
the area of redevelopment. The right to return should 
extend to all agency-assisted housing and business op- 
portunities in the redevelopment project area.” 


The Task Force also recommends the Legislature give 
preference in rental housing, home ownership, and 
business opportunities for those who were displaced or 
excluded from renting or owning property in agency-as- 
sisted housing and business opportunities developed 
in or adjacent to communities formerly covered by 
restrictive covenants. This preference extends to all 
agency-assisted housing and business opportunities in 
the redevelopment project area formerly covered by a 
restrictive covenant. This preference should extend to 
the families and descendants of persons displaced by 
agency-assisted redevelopment. 
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CHAPTER 23 = POLICIES ADDRESSING Separate and Unequal Education 


COURTESY OF SEVENTYFOUR/ISTOCK VIA GETTY IMAGES PLUS 


I. Policy Recommendations = 


This chapter details policy proposals to address harms 
set forth in Chapter 6, Separate and Unequal Education. 


e Increase Funding to Schools to Address Racial Disparities 

e Fund Grants to Local Educational Agencies to Address 
the COVID-19 Pandemic’s Impacts on Preexisting 
Racial Disparities in Education 


e Implement Systematic Review of School Discipline Data 


e Improve Access to Educational Opportunities for All 
Incarcerated People 


e Adopt Mandatory Curriculum for Teacher 
Credentialing and Trainings for School Personnel 


and Grants for Teachers 


e Employ Proven Strategies to Recruit African 
American Teachers 


e Require that Curriculum at All Levels Be Inclusive 
and Free of Bias 


e Advance the Timeline for Ethnic Studies Classes 
e Adopt a K-12 Black Studies Curriculum 
e Adopt the Freedom School Summer Program 


e Reduce Racial Disparities in the STEM Fields for 
African American Students 


e Expand Access to Career Technical Education 
for Descendants 


e Improve Access to Public Schools 


e Fund Free Tuition to California Public Colleges 
and Universities 
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e Eliminate Standardized Testing for Admission to 
Graduate Programs in the University of California 
and California State University Systems 


e Identify and Eliminate Racial Bias and Discrimination 
in Statewide K-12 Proficiency Assessments 


Increase Funding to Schools to Address 
Racial Disparities 

As Chapter 6, Separate and Unequal Education, establish- 
es, “[als of the early 2000s and through today, the vast 
majority of African American children remain locked 
into schools separate from their white peers, and possibly 
more unequal than the schools that their grandpar- 
ents had attended under legal segregation.”! As the US. 
Government Accountability Office noted, even 60 years 
after the Supreme Court’s decision in Brown v. Board of 
Education (1954) 347 U.S. 483, African American students 
are increasingly attending segregat- 

ed, high-poverty schools where they 

face multiple educational dispari- 


or due to a lack of resources. California must end racial 
disparities once and for all. 


One way to provide this funding is through the Local 
Control Funding Formula (LCFF). The LCFF was first im- 
plemented in 2013-14 to provide schools with greater 
flexibility and authority over resources.® The LCFF sets 
forth specific funding allocations to all school districts 
and charter schools in California. Supplemental grants 
are provided to schools with targeted disadvantaged 
pupils—specifically, English learners, students meeting 
income requirements to receive a free or reduced-price 
meal, foster youth, or any combination of those factors.° 
However, critics have noted the LCFF does not focus spe- 
cifically on African American students or require schools 
to ensure that funds are spent on high-needs students.'° 
Assembly Bill (AB) No. 2774 serves as an example of a 
proposal that could do more to address disparities, es- 
pecially for African American students." The bill would 


ties.” Data from the U.S. Department “As of the early 2000s and through today, the vast majority of 
of Education’s Office of Civil Rights 
collected from 2014 to 2018 con- 
firm the same disparities—fewer 


resources and large and persistent 


African American children remain locked into schools separate 
from their white peers, and possibly more unequal than the schools 
that their grandparents had attended under legal segregation.” 


opportunity and achievement gaps 
for African American students.? 


As noted in Chapter 6, African American students are less 
likely to attend schools that offer advanced coursework 
and math and science courses, and they are less likely to be 
placed in gifted and talented programs.* Further exacer- 
bating these disparities is the severe and persistent funding 
disparity between schools serving white students and those 
serving African American students.° A 2021 report found 
that “[nJeighborhood poverty rates are highest in segre- 
gated communities of color (21 percent), which is three 
times higher than in segregated white neighborhoods (7 
percent).”° At the same time, wealthy and often more pre- 
dominantly white neighborhoods continue to fund their 
schools at greater levels, both because a percentage of 
funding for California schools comes from local property 
taxes and because wealthier communities can easily raise 
additional funds through donations and local bonds.’ 


The Task Force recommends that the Legislature pro- 
vide and direct additional funding to African American 
students, with a special consideration for those who are 
descendants, at the level needed to ensure that they have 
every resource needed to excel academically and close 
the opportunity gap. This last point bears emphasis. No 
student should have fewer opportunities because of race 
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have created new supplemental funding for California’s 
lowest performing subgroups of students who are not 
currently receiving funding.” 


Whether through an approach like AB 2774 or some 
other manner, the Task Force recommends that the 
Legislature commit the level of funding needed to ensure 
that African American students across California, espe- 
cially those who are descendants of persons enslaved in 
the United States, have every educational resource, sup- 
port, and intervention needed to end persistent racial 
disparities, permanently close the opportunity gap, and 
allow every student to thrive. The funding must be used 
for the direct benefit of students and should not be used 
on security, police, or law enforcement.” 


Fund Grants to Local Educational 
Agencies to Address the COVID-19 
Pandemic’s Impacts on Preexisting Racial 
Disparities in Education 

The COVID-19 pandemic exacerbated preexisting dis- 
parities in academic growth, access, and opportunities 
for African American students in public schools. In par- 
ticular, students appear to be falling even further behind 
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in math and reading." The evidence also shows that the 
academic growth gap has continued to widen for many 
African American students." African American students 
did not experience the recovery in growth in math and 
reading that their white peers experienced.!® 


Research from the U.S. Department of Education and 
other sources has shown further impacts on education 
resulting from the pandemic. During the pandemic, 
African American adults, among others, disproportion- 
ately faced increased health risks, including increased 
risk of contracting COVID-19, and economic disruptions 
that impacted their families and students in particular.” 
Technology barriers further worsened the existing in- 
equality in the educational system. As of summer 2020, 
nearly a third of teachers in majority-African American 
schools reported that their students lacked the technol- 
ogy necessary for virtual instruction; only one in five 
teachers reported the same in schools where African 
American students comprised less than 10 percent of 
the total student population.® 


The pandemic also precipitated a mental health crisis 
for young children and teenagers, and it compounded 
the need for mental health services for African American 
students, among others, who disproportionately rely 
on their schools for these services.'* Finally, the pan- 
demic has had a significant impact on school systems, 
with workplace attrition and teacher shortages becom- 
ing critical concerns.”° Almost half of the public school 
teachers who stopped teaching after March 2020 left be- 
cause of the pandemic, citing stress as the most common 
reason for their departure.” School district administra- 
tors and principals also cited concerns about burnout 
and turnover.”” 


~5O% of public school 
teachers who stopped teaching 


during the COVID-19 pandemic 
cited stress as the most common 
reason for their departure 


Based on the foregoing, the Task Force recommends 
that the Legislature provide funding to the California 
Department of Education (CDE) to administer grants to 
local educational agencies (LEAs) for the purposes set 
forth in this subsection.”? As part of receiving funding, 
LEAs would have to plan for how the following proposals 
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would be supported by the budget and identified in the 
Local Control and Accountability Plan (LCAP)** and 
any grant materials, with a requirement to focus on re- 
ducing existing racial disparities. This funding should 
continue for as long as is needed, not only to return to 
the pre-pandemic norm, but to address and eliminate 
the long-existing racial disparities as well. 


As detailed in another recommendation presented later 
in this chapter, funding could be used for positive and 
restorative discipline practices such as analyzing disci- 
plinary data, shifting from zero tolerance approaches, 
and reconsidering or eliminating the presence of po- 
lice and security in schools. In particular, the Task Force 
recommends that school districts take six weeks over 
the summer or at the beginning of the year to focus on 
restorative practices that address whole child needs.”° 
Funding could also be used to conduct regular wellness 
screenings and review data on attendance, engagement, 
and grades to identify and address the individual needs 
of students at the classroom, school, and district levels. 
Schools should administer diagnostic assessments and 
surveys to inform instructional planning (but not to 
hold students back or to track them) and measure school 
conditions and climate.”° Schools could also use exist- 
ing resources such as the “Whole Child Policy Toolkit,” 
produced by the Learning Policy Institute.’ 


As detailed in Chapter 20’s recommendation “Implement 
Procedures to Address the Over-Diagnosis of Emotional 
Disturbance Disorders, Including Conduct Disorder, in 
African American Children,” funding could also be used 
to increase staffing and community-based partnerships 
to address students’ individualized learning and mental 
health needs. This should include providing full wrap- 
around services for African American students across all 
California public schools, including appropriate mento- 
ring, tutoring, and mental and physical health services. 
On a school district level, this could include high-dosage 
tutoring and investment in expanded learning opportu- 
nities and partnerships with community organizations. 
School districts could use this funding to provide mental 
health supports by establishing multidisciplinary teams 
and processes for implementing a comprehensive con- 
tinuum of supports to: further student learning; promote 
student wellness and address barriers to learning; devel- 
op a centralized, school- or district-wide referral and 
tracking system for students, teachers, and families to 
connect to appropriate resources; and review the effec- 
tiveness of interventions and supports collaboratively and 
systematically. School districts should increase their staff 
and work with community partners, with an emphasis 
on hiring and partnering with individuals who demon- 
strate cultural congruence with the student community 
to be served.”8 
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The Task Force also recommends providing additional 
funding to the CDE to administer grants to organizations 
and researchers in California to fund research and data 
collection efforts in order to assess the full impact of the 
pandemic on African American students in California. 
Further research would inform learning recovery in the 
short-term and improved performance and equity in 
the long-term.” 


Implement Systematic Review of School 
Discipline Data 

Chapter 6, Separate and Unequal Education, detailed 
the ways in which African American students are dis- 
proportionately subject to exclusionary discipline in 
school, which in turn leads to a higher risk of dropping 
out and involvement with the juvenile justice system.°° 
Moreover, African American students are more like- 
ly to attend schools with law enforcement on campus 
and greater security measures, and African American 
students are also more likely to be arrested than their 
white peers.*! Commonly known as the “school-to-pris- 
on pipeline,” this dynamic has devastated the African 
American community by victimizing its youth. 


African American students experience higher rates of 
suspension, expulsion, in-school arrests, and law en- 
forcement referrals than white students.°? The U.S. 
Commission on Civil Rights has found that “[s]tudents of 
color as a whole, as well as by individual racial group, do 
not commit more disciplinable offenses than their white 
peers—but [African American] students, Latino students, 
and Native American students in the aggregate receive 
substantially more school discipline than their white 
peers and receive harsher and longer punishments than 
their white peers receive for like offenses.”** The Task 
Force accordingly recommends several measures to mit- 
igate and ultimately end the school-to-prison pipeline. 


The Legislature should address and remedy racial- 
ly disparate discipline, particularly expulsions and 


“Students of color as a whole, as well as by individual racial 
group, do not commit more disciplinable offenses than their white 
peers—but African American students, Latino students, and Native 
American students in the aggregate receive substantially more 
school discipline than their white peers and receive harsher and 
longer punishments than their white peers receive for like offenses.” 
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suspensions, in California schools.*° First, the Task 
Force recommends requiring the CDE to implement 
a systematic review of public and private school disci- 
plinary records to determine levels of racial bias. This 
would include, on an annual basis, requiring every 
school to collect and review data and to issue a pub- 
lic report analyzing the disparities in discipline. Every 
district or county board of education should hire a 
management-level employee to coordinate the public 
reporting of data in each school and be responsible for 
failures to report the required data. The Task Force rec- 
ommends reporting on the status of implementation of 
these requirements to CDE as a part of the LCAP or ona 
more frequent basis. The Legislature should also provide 
funding to districts to implement these requirements 
and to the CDE and DOJ for investigations of any schools 
that have high levels of racial disparities. 


Second, the Task Force recommends requiring the CDE 
by 2030 to set statewide, school district, and LEA-level 
interim and long-term numeric targets and interim 
timetables to end the disproportionate suspension, 
expulsion, and discipline-related transfer of African 
American K-12 students, including African American 
students with disabilities, starting 
with the school districts or LEAs 
with the highest rates of dispro- 
portionality. The CDE should also 
be required to use a data collection 
and monitoring system to allow for 
prompt identification of districts 
with highly disproportionate disci- 
pline of African American students 
and the development of a concrete 
plan for corrective intervention 
by the CDE. The CDE should be 
required to use all necessary mech- 
anisms to achieve the 2030 goal, °° 
including an annual report of statistics at the statewide, 
district, and LEA-level to the Legislature, Governor, and 
the public. The CDE should also be empowered to im- 
pose monetary sanctions at the district or LEA level. 


Third, the Task Force recommends the CDE collect and 
publish additional data on students who are transferred 
to alternative schools, both voluntarily and involuntarily. 
African American students are overrepresented in alter- 
native schools,?’ which provide a substandard education. 
Attending an alternative school is associated with nega- 
tive outcomes; students who attend alternative schools 
are less likely to graduate and less likely to attend col- 
lege.?® Because transfers to alternative schools are often 
used as an alternative to discipline in order to avoid the 
original school having a record of said discipline, but have 
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the same effect as pushing out African American stu- 
dents through suspension and/or expulsion, transfer data 
should also be systematically reviewed by the CDE. The 
CDE shall include reducing the use of alternative school 
transfers in any goals related to ending the dispropor- 
tionate discipline of African American students. 


Finally, the Task Force recommends 
requiring schools to implement 
racially equitable disciplinary prac- 
tices using culturally responsive 
positive behavioral interventions 
and supports (“CR-PBIS”). As a re- 
lated requirement, the Legislature 
should mandate and fund training 
on implicit bias, cultural competency, CR-PBIS, and re- 
lated subject matters to school staff on an annual basis. 


Improve Access to Educational 
Opportunities for All Incarcerated People 
There are stark racial and ethnic disparities across the 
incarcerated population in the United States, as “Black 
Americans are incarcerated at nearly 5 times the rate 
of white Americans.”*° A report published by The 
Sentencing Project, a research and advocacy center, cites 
to anumber of causes for this disparity, including “the 
nation’s history of white supremacy over Black people 
[that] created a legacy of racial subordination that im- 
pacts their criminal justice outcomes today.”*° At the 
time of this report, African Americans comprised six 
percent of the total population in California, but 28 per- 
cent of the total incarcerated population in the state." 


Compared to white Americans, 
African Americans are 


X to be incarcerated 
MORE LIKELY 


Formerly incarcerated people “rarely get the chance to 
make up for the educational opportunities from which 
they [have] been excluded—opportunities that impact 
their chances of reentry success.”*” The barriers to high- 
er education for formerly incarcerated people “include 
the limited number of prison-based college programs, 
ineligibility for Pell Grants and federal student loans, oc- 
cupational license restrictions based on criminal history, 
and college admissions officers’ inquiry into applicants’ 
criminal history.”*? 
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A report by the Vera Institute of Justice on the Second 
Chance Pell Experimental Sites Initiative** documents 
the positive impacts resulting from postsecondary ed- 
ucation in prison, such as positive inmate self-worth 
and development, preparation for post-release jobs, 
and successful reentry, and increased public safety, 
safety inside prisons, and economic savings.*° These 


“People who participate in education programs in prison are more 
likely to be employed after their release and to earn higher wages|.]” 


positive impacts also include racial equity, as the Vera 
report states that “[p]lostsecondary education is a pri- 
mary avenue for upward mobility—especially among 
people of color, who disproportionately make up the 
prison population.”*® Vera also finds that “[p]eople 
who participate in education programs in prison are 
more likely to be employed after their release and to 
earn higher wages.”*’ The Brookings Institution also has 
found that “postsecondary prison education programs 
are inextricably linked to advancing racial equity, es- 
pecially given inequality in K-12 education that feeds 
low-income [African American] . . . students into the 
school-to-prison pipeline.”*® Additionally, “[ilndivid- 
uals who enroll in postsecondary education programs 
are 48% less likely to be reincarcerated than those who 
do not, and the odds of being employed post-release are 
12% higher for individuals who participate in any type of 
correctional education.”*° 


The Task Force recommends that the Legislature provide 
robust funding for and improved access to educational 
opportunities for all incarcerated people in both juvenile 
detention and adult correctional facilities at the state 
and local level. This recommendation includes funding 
to allow all schools in the University of California and 
California State University system to join the Second 
Chance Pell Experimental Sites Initiative if it is expanded 
beyond the 2022-2023 award year.* If it is not expand- 
ed beyond the 2022-2023 award year, the Legislature 
should establish a California state counterpart to this 
system. This would also include requiring California 
community colleges and California State University 
schools to partner with juvenile detention and adult 
correctional facilities to offer a specified number of 
classes per year for a formal educational program such 
as a GED, associate degree, or bachelor’s degree. Finally, 
the Task Force recommends that the Legislature require 
the CDE to identify, assess, and monitor implementation 
of further measures needed to ensure the provision of 
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high-quality education in detention settings, including 
education-based incarceration programs.” 


Aproposalin Chapter 20 recommends that the California 
Department of Corrections and Rehabilitation be re- 
quired conduct audits of its policies and practices, 
including practices related to access to educational 
programming. Any disparities and gaps found in this 
audit, as well as any audits of jails and juvenile facili- 
ties, should be used to support the implementation of 
education-based incarceration. 


Adopt Mandatory Curriculum for Teacher 
Credentialing and Trainings for School 
Personnel and Grants for Teachers 

African American students have long been underserved 
by the education system, which includes teachers who 
are not culturally responsive. Culturally responsive 
teachers affirm African American students’ experiences 
through their lesson plans, which “incorporate books, 
visuals, and other materials that reflect Black histories, 
lives, and points of view.”®? When teachers use the “his- 
tory and me” concept, “which celebrates the richness of 
African American history and the roles Black [people] 
have played in bringing about social change through 
taking a stand for social justice and equity,” they em- 
phasize African American people as valuable community 
members.™ This lesson is critical to African American 
students’ sense of self and agency.” 


A review of the statewide requirements on the 
Commission on Teacher Credentialing website shows 
that there are no requirements to complete trainings 
or courses on culturally responsive pedagogy, anti-bi- 
as training, or restorative practices prior to receiving a 
teaching credential.®° As noted in Chapter 6, Separate 
and Unequal Education, “teacher preparation is inad- 
equate in training teachers to be culturally-responsive 
and to carry those practices into the classroom in both 
the way they teach and the materials they use when they 
teach.”*” Culturally responsive instruction helps stu- 
dents feel valued and empowered and builds students’ 
sense of belonging and self-confidence.°** A number of 
studies on brain science demonstrate that positive rela- 
tionships in the classroom build motivation, create safe 
spaces for learning, build new pathways for learning, 
and improve student behavior.*? 


The Task Force recommends the adoption of mandato- 
ry curriculum for teacher credentialing and trainings 
for school personnel that include culturally-respon- 
sive pedagogy, anti-bias training, and restorative 
practices that specifically address the unique needs of 
African American students, especially those who are 
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descendants.® The Task Force also recommends iden- 
tifying and supporting teachers who provide culturally 
responsive instruction and adopting new models for 
teacher development to improve teacher habits in the 
classroom. This can be accomplished by having the CDE 
issue a request for proposals for grants established by 
the Legislature to fund teachers and schools to develop 
models based on best practices and to share examples of 
successes in their proposals. Teachers and schools would 
then report back to the Legislature on any models and 
outcomes, so that they may be scaled up. 


Employ Proven Strategies to Recruit 
African American Teachers 

As set forth in Chapter 6, Separate and Unequal 
Education, recent studies have established the impor- 
tance of students having at least one teacher who looks 
like them.*®! While African American students comprise 
4.7 percent of California’s student population, the per- 
centage of African American teachers in California 
declined from 5.1 percent in 1997-98 to 3.9 percent in 
2021-2022.°” African American men comprise only one 
percent of teachers in California.™ 


717% decline 


in African American teachers 


from 1997-98 to 2021-22 
school years in California 


One major barrier to African Americans’ pursuit of a ca- 
reer in teaching has been the cost of teacher preparation 
programs, but experts have noted that a recent increase 
in funding for these residency programs demonstrates 
a concrete and successful tactic for removing this bar- 
rier.°* Studies have also found that “Grow Your Own” 
teacher programs lead to positive outcomes for diverse 
student populations. 


The Task Force recommends the Legislature remedy 
the ongoing harm by enacting laws that foster and fund 
proactive strategies to recruit African Americans, espe- 
cially descendants of enslaved persons, as teachers in 


Chapter 23 —3— Policies Addressing Separate and Unequal Education 


K-12 schools all across California. This should include 
establishing programs in the University of California 
and California State University systems for teacher 
credentialing, modeled on the UC PRIME program for 
medical students, to be focused on teaching in schools 
that predominantly serve African American students. 
This should also include providing funding for and cre- 
ating partnerships with the University of California and 
California State University teacher credential programs 
for teacher residency, and Grow Your Own programs” 
at the district level to recruit African American teacher 
candidates among high school students, paraprofes- 
sionals, and after-school program staff. Finally, the 
programs should include funding to establish an in- 
tensive teacher preparation support program with 
ongoing mentorship, tutoring, exam stipends, and 
job placement services and funding for districts to re- 
tain staff in Grow Your Own programs. The Legislature 
should also establish a fund or scholarship program to 
pay for the education of African Americans, especially 
descendants of persons enslaved in the United States, 
pursuing education degrees (consistent with recom- 
mendations elsewhere in this report for those pursuing 
medical, science, and legal degrees). 


Require That Curriculum at All Levels Be 
Inclusive and Free of Bias 

As set forth in Chapter 6, redefining curriculum on Black 
and African American experiences is particularly im- 
portant in California,°* which according to 2021 Census 
Bureau data is home to the sixth largest African American 
population in the United States.°? According to an 
Education Week Research Center survey of mostly-white 
educators, only one in five think their textbooks accu- 
rately reflect the experiences of people of color.’° The 
United States has seen opposition from elected officials 
to discussing the truth about slavery and a heightened 
focus on critical race theory in public K-12 schools, even 
though this theory is actually an academic one taught in 
law schools.’”! Opponents contend that teaching about 
race and painful history such as enslavement and legal 
segregation divides Americans and places the blame 
on white Americans for current and historical harm to 
African Americans.” Others take the position that this 
opposition misapprehends or misrepresents the educa- 
tional content at issue and comes from a place of seeking 
to maintain a white supremacist status quo by denying 
facts.’? Research shows that curriculum that includes 
African American history and experiences is important. 
Erasure of African American history, denial of African 
American contributions, and dehumanization of African 
Americans in school textbooks contribute to cultural 
and social alienation.” Additionally, African American 
students can be left feeling unimportant, invisible, and 
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voiceless in classrooms where they do not see their expe- 
riences and history reflected in school curricula, leading 
to poorer educational outcomes.” 


The Task Force recommends the Legislature remedy the 
ongoing harm by ensuring curriculum at all levels and 
in all subjects be inclusive, free of bias, and honor the 
contributions and experiences of all peoples, regardless 
of ethnicity, race, gender, or sexual orientation, by fund- 
ing a department or center with appropriate specialty 
within the University of California or California State 
University system to review all curriculum and issue a 
public report or series of reports to the Governor and 
the California State Legislature on its findings and rec- 
ommendations for curriculum changes.’ 


Advance the Timeline for Ethnic 

Studies Classes 

As stated in the preceding section, curriculum that 
includes African American history and experiences 
is important, as erasure of this history contributes to 
cultural and social alienation and African American stu- 
dents feeling unimportant, invisible, and voiceless.’”” A 
peer-reviewed study published in the Proceedings of the 
National Academy of Sciences that was conducted with San 
Francisco Unified School District students found quan- 
titative evidence of a long-term academic impact of 
ethnic studies.’* The benefits for students who took an 
ethnic studies course in ninth grade lasted throughout 
high school and resulted in higher attendance, higher 
graduation rates, and increased enrollment in college.” 
Thomas Dee, a professor at the Stanford Graduate School 
of Education and co-author of the research, noted that 
“not only did the strikingly large benefits from the 
course not fade after ninth grade, but the course pro- 
duced ‘compelling and causally credible evidence’ of the 
power to ‘change learning trajectories’ of the students 
targeted for the study—those with below-average grades 
in eighth grade.”*° Further studies have found that there 
is “a positive link between ethnic studies programs that 
feature a curriculum designed and taught from the per- 
spective of a historically marginalized group,” including 
African Americans, “and students’ ethnic identity devel- 
opment and sense of empowerment.”®! 


Governor Newsom signed a bill in October 2021 to re- 
quire California high school students to take ethnic 
studies as a graduation requirement commencing in the 
2029-2030 school year.®? The Task Force recommends 
advancing the timeline for ethnic studies classes. Given 
the demonstrated long-term value of these classes to 
students’ academic success and progression to college, 
implementation of this course requirement should pro- 
ceed as expeditiously as possible. 
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Adopt a K-12 Black Studies Curriculum 

As set forth in Chapter 6, Separate and Unequal Education, 
“[a]s important as how schools shape their curriculum 
concerning the history of Black people in America is how 
schools teach the humanity of Black people before, during, 
and after enslavement.”* This kind of curriculum requires 
teaching “about humanity’s origins in Africa thousands of 
years before either Arabs or Europeans encountered peo- 
ple of West and Central African ancestry” and that “African 
Americans’ stories did not begin with enslavement.”** As 
noted earlier, this curriculum is especially important giv- 
en that, as of 2021, California has the sixth largest African 
American population in the country.®° 


The Task Force recommends adoption of a K-12 Black 
Studies curriculum that introduces students to concepts 
of race and racial identity, teaches the more expansive 


COURTESY OF SMITH COLLECTION/GADO/VIA GETTY IMAGES 


Astudent in a Black studies class reading a book titled “Great Rulers of the African Past.” (1973) 


history noted above, accurately depicts historic racial 
inequities and systemic racism, honors Black lives, ful- 
ly represents contributions of Black people in society, 
advances the ideology of Black liberation, and high- 
lights the particular contributions of those who are 
descendants of individuals who were enslaved in the 
United States. The curriculum could be modeled on 
the approach taken by the San Francisco Unified School 
District, among other examples.* It should include: 
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University of California a-g approved courses 
for ... high schools and required unit plans for 
PK-8 that introduce students to the concept 
of race, racial identity, African and African 
American history, equity, and systemic racism. 
There would be at least three “a” courses: one 
on African history, culture, and geographies; 
one on African diasporic studies; and anoth- 
er on African American history and phases of 
African American resistance. At least one “b” 
course would be focused on classic and mod- 
ern African, African American, and diasporic 
literature, while at least one “g” course would 
be youth-driven in curriculum development 


and implementation.®’ 


The Task Force also recommends the establishment of 
a Black Studies Fund within the Instructional Quality 
Commission to fully fund this ongoing effort, which 
includes curriculum development, staff to administer 
the program, and educators to teach the curriculum. 
The Black Studies Fund staff would also review the orig- 
inal curriculum of the Freedom Schools of Mississippi 
Summer Project and incorporate this curriculum 
where appropriate. *® 


Adopt the Freedom School Summer Program 
Studies have found African American students gain less 
academically over the school year and lose more over the 
summer, a phenomenon referred to as summer learning 
loss.°° Researchers have established that summer learn- 
ing programs reduce summer learning loss, and there 
are certain practices that can help students succeed in 
summer programs, such as using an evidence-based 
curriculum, incorporating hands-on and recreational 
activities, and hiring effective teachers.°° Additionally, 
a recent household survey found that African American 
families are participating in summer learning programs 
at record high levels, with half of African American 
families with children reporting that their child par- 
ticipated in a summer learning program in 2019.*! The 
survey found that while 1.9 million African American 
children participated in a summer learning program 
in 2019, parents reported that 2.3 million more African 
American children would have enrolled had a program 
been available to them.” 


The Task Force recommends the adoption and funding 
of a Freedom School summer program. This could begin 
with a pilot program, as initially introduced by Assembly 
Bill (AB) No. 2498 in the 2021-2022 Regular Session of 
the California State Legislature. AB 2498 proposed a pi- 
lot program of the Freedom School summer program 
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that could be used as a model. As would have been the 
case under AB 2498, the Task Force recommends that 
its proposed summer programs develop summer lit- 
eracy and learning loss mitigation programs for public 
school students. These programs 
would: celebrate students and the 
cultural richness of the diversity of 
the United States; increase the read- 
ing, writing, and comprehension 
abilities of students; and prevent 
learning loss during summer re- 
cesses. A number of studies from 
PACE and the RAND Corporation 
were cited in support of AB 2498 
for the proposition that effective summer programs can 
improve academic, behavioral, and social and emotional 
learning outcomes and are noted here as support for the 
Task Force’s recommendation.®? Finally, the Task Force 
recommends the Freedom School summer programs 
incorporate, where appropriate, the curriculum of the 
Freedom Schools of Mississippi Summer Project, as ref- 
erenced previously in this chapter. 


Reduce Racial Disparities in the STEM 
Fields for African American Students 

Racial disparities exist in science, technology, engi- 
neering, and math (STEM) education in California and 
nationwide.** African American students lack access to 
critical STEM opportunities in middle school. For ex- 
ample, taking Algebra I in Grade 8 creates a pathway 
to the math classes in high school that are required 
for admission to many four-year colleges.°° According 
to 2018 data from the U.S. Department of Education 
Office for Civil Rights, for the 2015-16 school year, Black 
students constituted 17 percent of students in schools 
that offered Algebra I in Grade 8, but only 11] percent 
of the students actually enrolled.°° Eighty-five per- 
cent of white students and 74 percent of Asian students 
who enrolled in Algebra I in Grade 8 passed the course, 
while 65 percent of Black students enrolled in Algebra I 
passed the course.”’ Additionally, approximately 5,000 
high schools with more than 75 percent Black and Latino 
student enrollment offered math and science courses at 
a lower rate than was the case for all high schools, with 
the difference being the greatest for advanced math, 
calculus, and physics. °° 


A study conducted by The Education Trust noted that 
roughly two in five Black and Latino students aspire 
to go to college and enjoy STEM subjects, but less than 
three percent enroll in STEM courses due to systemic 
barriers.°? These include funding inequities, education 
leaders’ reliance on a student’s persistence or assump- 
tions about their intelligence, racialized tracking (not 
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receiving the same opportunities as affluent and white 
students to enroll in advanced STEM courses), and re- 
liance on single denominators of readiness (e.g., GPA 
or test scores).'°° The Education Trust also issued a set 


A study conducted by The Education Trust noted that roughly two 
in five Black and Latino students aspire to go to college and enjoy 
STEM subjects, but less than three percent enroll in STEM courses 
due to systemic barriers. 


of recommendations for state leaders on how to in- 
crease access to and success in advanced coursework 
for Black students. !7! 


This proposal adopts and directly incorporates the rec- 
ommendations offered in reports published by The 
Education Trust and Kapor Center, but with the Task 
Force’s intent that there be specific focus on African 
American students, with special consideration for 
those who are descendants.'°” Limited revisions have 
been made to ensure this proposal is consistent with 
other recommendations of the Task Force and its deci- 
sion, with some exceptions, to use “African American” 
instead of “Black”; substantive revisions are identified in 
corresponding footnotes, and where language has been 
added, it is identified in italics. Accordingly, following 
the recommendations set forth in The Education Trust 
report, the Task Force recommends the Legislature: 


Enact[] more equitable enrollment policies and prac- 
tices, such as: (i) requiring districts to use multiple 
measures to identify students for advanced course- 
work opportunities, including but not limited to 
expressed desire to enroll, exam scores, grades in 
relevant prerequisite courses, and recommendations 
from trusted school staff who have taken implicit bias 
training;!°? (ii) passing automatic enrollment policies 
for all advanced coursework opportunities (K-12) so 
that students identified for advanced coursework 
through any of the measures above are automatically 
enrolled in advanced coursework opportunities, with 
the option to opt out;!™ (iii) monitoring progress of 
automatic enrollment to ensure schools are imple- 
menting the policy in ways that increase enrollment 
in advanced courses for historically underserved stu- 
dents; (iv) and providing technical support for schools 
and districts struggling to enroll [African American] 
students in advanced coursework opportunities, 
especially those opportunities that are the founda- 
tion for future success (e.g., Algebra I and II, Biology, 


Physics, Chemistry);!°° 
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. Eliminatle] longstanding barriers to accessing ad- 
vanced coursework opportunities by: (i) covering 
the cost of exams, transportation, books, and oth- 
er required materials for advanced coursework; (ii) 
requiring districts and/or schools to notify families 
about advanced coursework opportunities available 
in the school and district, the benefits of enrolling in 
those courses, and the process around how to enroll, 
in the family’s home language; (iii) providing funding 
to recruit or train teachers to teach advanced courses, 
especially in schools serving large concentrations of 
[African American] students... ; 


. Annually monitor[] disaggregated data on enrollment 
in advanced courses, by course type, and provide tech- 
nical assistance to districts that are under-enrolling 
[African American] students . . . in advanced cours- 
es (this data should be publicly reported on report 
cards, so that communities have a better understand- 
ing of course availability, enrollment, and success in 
advanced courses); 


. Requirle] districts to set and hold themselves ac- 
countable for public goals that, within an ambitious 
number of years, [African American] students will be 
fairly represented in access to and success in advanced 
coursework from elementary through high school; 


[Ensure] accountablility] for public goals that, with- 
in an ambitious number of years, [African American] 
... Students... will be fairly represented in access to 
and success in advanced coursework from elementary 
through high school; and 


. Implementl[] policies to support district and school 
leaders in creating safe, equitable, and positive learn- 
ing environments in advanced courses by: (i) providing 
professional development and coaching for educators 
to create culturally affirming environments, build rela- 
tionships with and understand their students, support 
students’ academic success, and develop anti-racist 
mindsets; (ii) investing in preparing, recruiting, and 
supporting [African American] teachers and counsel- 
ors ..., given the research that shows educators of color 
are more likely to refer students of color for advanced 
courses; (iii) requiring districts and schools to use cul- 
turally relevant, anti-racist pedagogy, practices, and 
curricula and provide technical assistance and funding 
for professional development; (iv) supporting engage- 
ment with families and members of underserved 
communities by requiring districts to survey students 
and families to understand their interests, aspirations, 
and experiences with school, especially related to STEM; 
(v) creating guidance for schools about identifying and 
partnering with community-based organizations that 
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provide rigorous after-school and/or summer enrich- 
ment opportunities that expose underserved students 
to STEM and STEM careers.!°° 


Following the recommendations set forth in the 
Kapor Center report, the Task Force also recommends 
the Legislature: 


1. Utilize the Computer Science Strategic Implementation 
Plan (“CSSIP”)!°’ as a guidance document for expand- 
ing access to computer science in California; 


2. Increase participation of students from underrepre- 
sented backgrounds in computer science education, 
especially [African American] .. . students by prioritizing 
funding and developing initiatives for the most underserved 
schools and populations; 


3. Establish rigorous computer science teacher prepara- 
tion, certification, and professional development for 
K-12 teachers; 


4. Ensure access to technology infrastructure to support 
computer science education, prioritizing districts and lo- 
cal education agencies (“LEAs”) with the highest needs; 


5. Implement K-12 computer science standards within all 
computer science courses, and integrated across subjects, 
by providing support for LEAs, administrators, and teachers; 


6. Develop assessment, data collection, and account- 
ability mechanisms to track the implementation 
and efficacy of computer science education and track 


equity gaps; 


7. Ensure computer science is prioritized as a high school 
graduation and college entry requirement; and 


8. Implement large-scale policies and initiatives that ad- 
dress systemic education inequity affecting student 
outcomes across subject areas. !0% 


Finally, the Task Force additionally recommends 
the Legislature: 


1. Provide state funding for districts to obtain the re- 
sources necessary to achieve equity of resources 
across the board for African American students, 
including but not limited to, hiring teachers, im- 
plementing advanced course offerings, purchasing 
technology, supplies, and equipment, and waiving 
the fees to take advanced placement (“AP”) exams. 
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Expand Access to Career Technical 
Education for Descendants 

Discriminatory policies have created persisting inequal- 
ities in educational attainment and employment for 
African Americans.!°? The Center for American Progress, 
for instance, notes that schools have historically tracked 
African American students into low-quality vocational 
programs “as an extension of Jim Crow-era segrega- 
tion.” High quality Career Technical Education (CTE) 
programs—which combine academic education with oc- 
cupational training to prepare students for careers in 
current or emerging professions!!'—offer an essential 
tool to remedy this persisting discrimination.” 


To address the ongoing effects of racial discrimination 
and inequality in employment, education, and wealth, 
the Task Force recommends: (1) collecting and disag- 
gregating data about CTE enrollment in California by 
race;!! (2) funding and requiring all California public 
high schools and colleges to offer students access to at 
least one CTE program; and (3) creating a competitive 
grant program to increase enrollment of descendants in 
STEM-related CTE programs (such as green technology) 
at the high school and college levels.!* 
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Students working with a sound mixer. Arts, Media, & Entertainment is one of fifteen career pathways in California. 


For the requirement that all public high schools and col- 
leges offer students access to at least one CTE program, 
schools could comply by partnering with another enti- 
ty that has such a program available. For example, high 
schools could partner with nearby community colleges to 
enable their students to attend the community college’s 
CTE courses. 
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For the competitive grants to increase enrollment of 
descendants, these funds could support programs 
implementing strategies that the Urban Institute has 
recommended for increasing Black enrollment in 
CTE programs, including outreach, mentorship, eq- 
uity-focused training for instructors, and providing 
potential students with access to adequate technology 
and software to access online CTE courses.!!° As with 
other educational grants, the CDE would administer 
and award grants on a competitive basis to school dis- 
tricts, county superintendents of schools, direct-funded 
charter schools, and community colleges to increase de- 
scendant participation in STEM-related CTE programs, 
including electrical engineering, information technol- 
ogy, renewable energy, green technology, advanced 
manufacturing, health care, or cybersecurity.” 


Improve Access to Public Schools 

As set forth in the Task Force’s first recommendation to 
address the harms identified in Chapter 6, the state must 
increase funding to ensure that schools serving descen- 
dants provide the best possible public education available 
in the state. But in addition to quality schools, African 
Americans have long been denied 
access to schools of their choice. As 
detailed in Chapter 6, enslavement, 
segregation, redlining, and neigh- 
borhood gerrymandering have 
denied African American families 
meaningful and equitable access to 
a variety of high-quality schools."® 


Thus, the Task Force recommends 
that the Legislature improve school 
access by: (1) requiring school dis- 
tricts to prioritize creating and 
supporting new public schools 
(including magnet schools and 
community college campuses) in 
African American communities, 
with substantial weight given to 
input from those communities 
and descendants in particular; and 
(2) requiring districts to permit stu- 
dents to transfer to public schools of 
their choice within their district or between neighboring 
districts if doing so would not maintain or exacerbate 
racial segregation (i.e., if the transfer would improve 
racial or socioeconomic diversity), while funding free 
public transportation for students who participate in 
this school transfer program and ensuring funding to 
offset the loss in per-pupil funding in districts from 
which those students transfer. !° 
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The first element of this proposal addresses how, through 
historic and ongoing discrimination, the state has failed to 
fund, staff, or support public schools in African American 
communities to the same degree it has done so for white 
communities.!”° Requiring school districts to priori- 
tize the creation and funding of new schools in African 
American communities would also address the ways in 
which redlining and neighborhood gerrymandering 
have at times created artificial political boundaries that 
excluded African American families from nearby schools 
that they otherwise would have attended.’”! 


The second element of this proposal similarly addresses 
how redlining and neighborhood gerrymandering have 
created artificial district lines that can exclude African 
American families from nearby schools—as well as the ways 
in which schools can apply the discretionary inter-district 
transfer process in an inequitable manner with respect to 
African American families and their children.'”” 


The second element of this proposal would also improve 
school access for African Americans, especially families 
including descendants of individuals enslaved in the 
United States, by building on the model of the Berkeley 
Unified School District’s (BUSD) intra-district public ele- 
mentary school admissions process to create an equitable 
model for intra- and inter-district transfers.!”? Under the 
BUSD system, parents complete a parent preference form 
in which parents rank the elementary schools they wish 
their child to attend.'** BUSD assigns students based on 
their parents’ preferences but assignments are made 
within the constraints of six priority categories.!”° Within 
a given priority category, BUSD uses diversity categories 
to assign students to each school to avoid segregation and 
ensure that the student body at each elementary school 
reflects the racial and socioeconomic diversity of the total 
school population in the attendance zone.!”° 


Whereas the BUSD system is a sys- 
tem for intra-district transfers (i.e., 
within the same district), the Task 
Force’s recommendation is for a 
model that permits inter-district 
transfers (between neighboring dis- 
tricts), to create an equitable system 
for transfers within and between 
neighboring school districts.” 
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a student transfers to another school within their district 
or to one in a neighboring district, to ensure that im- 
proved school access does not come at the cost of school 
quality if students and their families choose to transfer to 
other schools within their district or neighboring ones.!”° 


While the focus of this recommendation is on address- 
ing the historic and ongoing exclusion of descendants 
and other African American families from a range of 
school options, a 2009 study of the BUSD school trans- 
fer policy concluded that its model also resulted in racial 
“integration across the district” being “fairly highI,]” 
and that “BUSD has substantially integrated schools ... 
within the confines of the Supreme Court’s guidance on 
voluntary integration plans[.]”!?° A subsequent study, 
examining “Berkeley-style geographic integration 
plans in the nation’s 10 largest metropolitan districts,” 
found that “the majority of schools in the study sam- 
ple would experience gains in diversity,” and that such 
school district plans could have the effect of reducing 
segregation in elementary schools, small schools, and 
schools in relatively more segregated districts with less 
diverse neighborhoods.!”° 


Fund Free Tuition to California Public 
Colleges and Universities 

Colleges play a critical role in the socioeconomic mobility 
of Californians.!*! But the costs of attending college have 
grown exponentially over the last several decades, !?* 
and that rising cost excludes many African Americans 
from the promise of higher education,” reinforcing the 
ongoing history of discrimination in education.'* Thus, 
the Task Force recommends that the Legislature fund 
California public colleges and universities to ensure free 
tuition for all California residents determined, by the 
Task Force, to be eligible for monetary reparations. 


CALIFORNIA PUBLIC INSTITUTIONS OF HIGHER LEARNING 


Average Four-Year In-State Tuition and Fees 
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As a 2020 report states, the “high proportion of low-in- 
come Black students means that this population is 
greatly affected by rising college costs and dependent 
on federal and state financial aid in order to attend col- 
lege.”!°° Within California, for instance, more than half 
of African American students at UC or CSU colleges re- 
ceive Pell Grants, which are awarded to students with 
exceptional financial need.!°° 


California’s community colleges already waive or fund tu- 
ition, through the Promise program, for approximately 
50 percent of students—nearly one million students.'”” 
For the UC and CSU systems, through a mix of state, fed- 
eral, and other financial aid programs, about 60 percent 
of CSU students and 60 percent of in-state UC students 
currently attend college tuition-free.'** Building on these 
measures, this proposal would follow the precedent of an 
existing policy, begun in fall 2022, through which the UC 
system will waive tuition and fees for Native American 
students who are state residents and members of feder- 
ally recognized tribes.!°9 


Eliminate Standardized Testing for 
Admission to Graduate Programs in the 
University of California and California 
State University System 

Standardized testing traces its beginnings to racist or- 
igins.!° And researchers have identified standardized 
testing as one key cause behind the decline in African 
Americans enrolling in higher education, as the scores 
from such tests reflect either biased design or ad- 
ministration, ! or reflect the inequities that African 
Americans experience throughout their education. !*? 


To remedy the discriminatory effect of standardized 
testing in education, the Task Force recommends 
eliminating standardized testing for admission to the 
graduate programs within the University of California 
and California State University systems until racial bias 
is eliminated in the administration of standardized test- 
ing for admission.'*? 


Standardized tests reinforce structural inequalities in ed- 
ucation, resulting in the exclusion of African American 
students from advanced degrees and careers. With respect 
to medical schools, for example, the Dean of Morehouse 
School of Medicine observes that, “[w]hile MCAT perfor- 
mance has had an adverse influence on the number of 
Black matriculants,” the MCAT score “has not been shown 
to significantly predict whether students will successfully 
progress in their medical education.” '* Moreover, deem- 
phasizing MCAT scores “could potentially lead to 3,000 
more Black physicians either practicing or in the train- 
ing pipeline in the U.S. today.”"® Similarly, for the GRE, 
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which is required “for most graduate programs in the 
United States, including master’s and doctoral programs 
in public health,” one study found that eliminating the 
GRE as a requirement increased the number of African 
American students with “no loss of quality, as measured 
by undergraduate grade point averages . . . performance 
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Student studying for the SAT. (2014) 


in required core courses .. . and graduate employ- 
ment.”° The Task Force’s recommendation to eliminate 
standardized tests as a requirement for graduate school 
admission follows the lead of numerous schools, includ- 
ing those in the UC and CSU systems, that have removed 
these requirements after recognizing that standardized 
testing reinforces structural biases and barriers without 
predicting success.'*” 


Identify and Eliminate Racial Bias 

and Discrimination in Statewide K-12 
Proficiency Assessments 

While standardized tests should be eliminated as a pre- 
requisite for admission into undergraduate and graduate 
programs, standardized testing plays a different role in 
K-12 education. As standardized assessments in K-12 are 
mainly used to assess proficiency and identify areas for 
improvement and need, if the state chooses to maintain 
such assessments, it must carefully evaluate them to iden- 
tify and eliminate racial bias within these systems. !*8 


Thus, the Task Force recommends that the CDE con- 
duct an annual review of the California Assessment of 
Student Performance and Progress (“CAASPP”) tests for 
racial bias, both in the way its tests are administered and 
in the types of questions that are included. The review 
should require that changes be made to the CAASPP test 
administration and contents in the event that racially 
biased procedures or materials are uncovered. 
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The legislative findings behind the CAASPP call for 
the state to ensure that the exam “doles] not use pro- 
cedures, items, instruments, or scoring practices that 
are racially, culturally, socioeconomically, or gender bi- 
ased.”!*° However, there appears to be no provision in 
the Education Code chapter governing the CAASPP that 
requires a review or assessment for such bias. !°° 


The Task Force recommends reviewing, identifying, and 
eliminating racial bias in the CAASPP using bias review 
procedures that the state has already created for stan- 
dardized tests in other contexts. For example, aspiring 
teachers in California must pass a “reading instruction 
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competence assessment,” and the Education Code re- 
quires the Commission on Teacher Credentialing to 
“analyze possible sources of bias on the assessment.” *! 
Consequently, the Commission has a Bias Review 
Committee, “which reviews all test content and ques- 
tions for potential bias, making changes, suggestions, 
and even eliminating questions if necessary, and dif- 
ferential item functioning (DIF) analysis, which more 
deeply compares question-level responses of members 
of various subgroups to flag for potential bias after test 
administration.” ®? The Task Force recommends that the 
Legislature create a similar process for the CAASPP. 
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CHAPTER 24 = —_poticies appressinc Racism in Environment & Infrastructure 


COURTESY OF CITIZEN OF THE PLANET/EDUCATION IMAGES/UNIVERSAL IMAGES GROUP VIA GETTY IMAGES 


I. Policy Recommendations 


This chapter details the policy proposals to address the 
harms set forth in Chapter 7, Racism in Environment 
and Infrastructure. 


e Increase Greenspace Access and Recreation 
Opportunities in African American Communities 


e Test for and Eliminate Toxicity in 
Descendant Communities 


e Increase Trees in Redlined and 
Descendant Communities 


e Develop Climate Resilience Hubs in Redlined and 
Descendant Communities 


e Remove Lead in Drinking Water 


e Prevent Highway Expansion and Mitigate 
Transportation Pollution 


e Address Food Injustice (See Chapter 29 for the text 
of this recommendation.) 


Increase Greenspace Access and 
Recreation Opportunities in African 
American Communities 

African Americans in California experience a lack of 
access to urban parks and greenspace.! Federal, state, 
and local segregation laws historically excluded African 
Americans from outdoor recreation.’ This systemic rac- 
ism coupled with interpersonal discrimination has led 
to an underrepresentation of African Americans in out- 
door recreation, nature, and environmentalism.* 


Access to greenspace and recreation opportunities is 
critical to physical and mental well-being and a heathi- 
er lifestyle.* Studies have found that diminished access 
to parks correlates with disproportionate heat exposure 
and reduced health benefits.° Additionally, exposure 
to green spaces reduces risks of high blood pressure, 
diabetes, stroke, respiratory failure, and several other 
health harms, and provides benefits such as improved 
pregnancy outcomes and sleep duration.® 


Residential houses next to oil refinery in Los Angeles, CA (2009) 
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The harms of systemic racism, especially historically 
racist urban planning policies that produced inequita- 
ble access to greenspace exposure for African American 
Californians, have not yet been corrected. The Task 
Force recommends the Legislature fund the develop- 
ment of local parks in African American communities, 
with special consideration for descendant communities, 
to acquire land, build and renovate parks, purchase play 
equipment, support programming, and build indoor 
and outdoor recreation facilities (e.g., fields, play- 
grounds, basketball and tennis courts, ice rinks, public 
pools);’ include African American communities, with 
special consideration for descendants, as stakeholders 
in the process of creating and programming parks to 
develop universally accessible park designs and increase 
access to parks for African Americans, with special con- 
sideration for descendants;* and support the work of 
community-based organizations to ensure safe access to 
neighborhood-level physical activity spaces and services 
(e.g., public parks and playgrounds). 


Test For and Eliminate Toxicity in 
Descendant Communities 

Seventy percent of hazardous waste sites listed on the 
National Priorities List (NPL) under the Comprehensive 


Compared to the general population 
in California, African Americans are 


to live within half mile 
of a toxic site that could 
MORE LIKELY flood by 2050 


and Regional Water Quality Control Boards, collectively) 
to allocate resources to remediate contaminated sites 
with a high flood risk where descendant communi- 
ties are specifically located; (2) expand the definition 
of “Vulnerable Community” used in the Cleanup in 
Vulnerable Communities Initiative to include descen- 
dant communities as a category; and (3) allow tenants 
to terminate their lease early if their housing is on or 
within one-half mile of a toxic site." 


The Legislature should direct the California 
Environmental Contaminant Biomonitoring Program, 
also called Biomonitoring California, to develop a pro- 
gram to conduct environmental exposure screenings in 
public housing adjacent to Superfund sites in a man- 
ner that is readily available to communities. Screenings 
should be mobile, offered directly in the community 

before and after school and work 

hours, and provided in the resident’s 

primary language.” In addition to 


Exposure to green spaces reduces risks of high blood pressure, 
diabetes, stroke, respiratory failure, and several other health 


exposure screenings, local health de- 
partments and organizations should 
offer informational sessions for 


harms, and provides benefits such as improved pregnancy 
community members about the ex- 


outcomes and sleep duration. 


Environmental Response, Compensation, and Liability 
Act (CERCLA or Superfund) are located within one mile 
of federally assisted housing.'° Communities that live in 
federally assisted housing are disproportionately Black." 
Proximity to a contaminated site during flooding events 
can expose nearby residents to hazardous pollutants 
and groundwater contamination.” Disproportionately 
African American, disadvantaged communities” face 
greater risks from sea-level rise and subsequent cli- 
mate change flooding than the general population." In 
California, they are five times more likely to live within 
half a mile of a toxic site that could flood by 2050." 


The Task Force recommends the Legislature amend ex- 
isting state law to (1) require coordination between the 
Department of Toxic Substances Control (DTSC) and 
water boards (the State Water Resources Control Board 


712 


posure risks, potential health harms, 

and opportunities for screening 

and care,!* using materials creat- 
ed by the California Department of Public Health and 
Biomonitoring California. 


Finally, the Task Force recommends the Legislature re- 
quire local governments with high flood risk zones to 
develop community action plans to relocate residents in 
high-risk hazardous flood zones during climate emer- 
gencies, and offer vouchers for temporary housing 
relocation. This should include a notification system 
that alerts residents whenever land is discovered to 
have toxic contamination following a climate disaster 
event.'® Following a climate emergency, Biomonitoring 
California should provide free community biomoni- 
toring for toxic chemicals including lead, mercury, and 
arsenic, and for elevated levels of natural elements such 
as iron and zinc for residents living in contaminated 
communities with a high flood risk. 
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Increase Trees in Redlined and 
Descendant Communities 

In the 1930s, the Home Owners’ Loan Corporation 
(HOLC) developed neighborhood appraisal maps to 
assess loan risk, and their legacy correlates with infra- 
structure inequality and housing segregation today.”° 
Under that appraisal process, areas with older housing, 
typically economically disadvantaged neighborhoods 
and communities of color, were almost always labeled 
“hazardous,” outlined in red, and given the lowest grade, 
“D.”*! Today, the same neighborhoods that received an 
“A’ grade have nearly twice as much tree coverage as 
communities that were “redlined” by receiving the “D” 
grade.” Without trees, communities suffer from in- 
creased health and environmental hazards.** 


The Task Force recommends the Legislature require 
local governments to identify redlined and descendant 
communities within their jurisdiction and make plans 
to increase tree canopy coverage and access to greens- 
pace to limit pollution exposure, ameliorate heat island 
effects, and improve air quality.** This proposal would 
strengthen Senate Bill No. 1000 (SB 1000),”° California’s 
current law that requires cities and counties to adopt 
environmental justice elements or integrate environ- 
mental justice policies into their general plans. The Task 
Force recommends the Legislature further the aims of 
SB 1000 in the following ways: 


e Define “disadvantaged communities” to include red- 
lined and descendant communities with a “D” HOLC 
rating and minimal tree canopy coverage; 


Require timelines and deadlines for environmental 
justice plans, with regular public reporting on the prog- 
ress toward implementation; 


Require the adoption and regular 
updating of environmentaljustice 
policies regardless of when other 
elements are considered;” and 


Ensure investments in climate 
change adaptation projects do 
not displace residents (via, for 
instance, gentrification), by im- 
plementing rent control policies 
tailored to local communities.” 
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Develop Climate Resilience Hubs in 
Redlined and Descendant Communities 
African Americans bear some of the greatest risks from 
climate change, such as increased asthma diagnoses 
and premature mortality from extreme heat or pollu- 
tion exposure.** Because redlined communities suffer 
disproportionately from extreme heat, the expanding 
duration and frequency of heat waves due to climate 
change pose a particular threat to African Americans,” 
who are more likely to live in redlined areas.*° Redlined 
communities lack the public infrastructure necessary to 
adapt to the gravest climate change risks. 


This Task Force recommends the Legislature provide eco- 
nomic support to ameliorate these disparities through 
the development of climate resilience hubs, commu- 
nity-driven facilities that support residents, facilitate 
communication, distribute aid, and provide an oppor- 
tunity for communities to become more self-sustaining 
during climate emergencies. Specifically, the Task Force 
recommends the Legislature utilize the Transformative 
Climate Communities (TCC) Program to fund climate 
resilience hubs.*' The TCC is operated by the California 
Strategic Growth Council, al0-member executive coun- 
cil comprised of seven state agencies and three public 
members, with funding from California’s Cap and Trade 
system and the California General Fund.* 


The Legislature should establish and increase TCC 
funding to provide grants to redlined and descendant 
communities to improve infrastructure and climate 
resiliency, and address other health harms associated 
with the legacy of redlining. The Legislature should also 
invest in retrofitting public buildings to serve as climate 
resilience hubs, to respond to community needs caused 


This Task Force recommends the Legislature provide economic 
support to ameliorate these disparities through the development 
of climate resilience hubs, community-driven facilities that 
support residents, facilitate communication, distribute aid, and 
provide an opportunity for communities to become more self- 
sustaining during climate emergencies. 


by aclimate disaster by providing clean water, food dis- 
tribution, high-speed internet, electricity, and heat 
or cool air, among other necessities.* The Legislature 
should also require local governments to develop ac- 
cessible warning/alert systems and climate shelters for 
unhoused residents.** 
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At the same time, the Legislature must ensure that these 
environmental investments do not displace residents 
(via, for example, gentrification), by implementing 
rent control policies tailored to local communities. *° 
Developing resilient community infrastructure can lead 
to increased property values and spur cycles of gentri- 
fication that make the now-improved communities 
unaffordable for their original residents.*° 


Remove Lead in Drinking Water 

Lead pollution is disproportionately high in African 
American communities that were segregated through 
federal redlining.*” One major lead pollution source is 
lead service lines (LSL) that deliver drinking water to 
homes.** Replacing LSLs can be prohibitively expensive, 
costing thousands of dollars.*? California has addressed 
the replacement of the publicly-owned portion of LSLs 
through legislation, but funding LSL replacement on 
privately-owned properties in less affluent communities 
remains an issue.*° Many individual homeowners cannot 
afford to replace their LSL, and some property owners 


COURTESY OF UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


Sources of LEAD 
in Drinking Water 


Copper Pipe with 

Lead Solder: Solder made 
or installed before 1986 
contained high lead levels. 


Lead Service Line: The service 
line is the pipe that runs from 
the water main to the home's 
internal plumbing. Lead service 


lines can be a major source of 
lead contamination in water. 


Source: https://www.epa.gov/ground-water-and-drinking-water/infographic-lead-drinking-water 


refuse to cover the costs of LSL replacement on rental 
properties." If the LSL is replaced on only one side of the 
water system, it is called a partial replacement.” Partial 
LSL replacement can significantly increase short-term 
lead exposure in the time after replacement and lead to 
greater health risks,*? while also creating a dispropor- 
tionate burden of health harms on poor communities. ** 
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The Task Force recommends the Legislature ban partial 
lead service line replacement and fund full LSL replace- 
ment on privately-owned property to remove lead in 
drinking water. The Legislature should allocate 40 per- 
cent of the Drinking Water State Revolving Fund from the 
federal Infrastructure Investment and Jobs Act funds for 
full lead service line replacement to go directly to African 
American neighborhoods that were formerly redlined, 
with special consideration for descendants. To ensure 
accountability, the Legislature should require the State 
Water Resources Control Board’s Division of Drinking 
Water to track federal Infrastructure Investment and 
Jobs Act fund distribution to ensure money reaches 
African American neighborhoods. 


Prevent Highway Expansion and Mitigate 
Transportation Pollution 

From the 1950s to the 1970s, state and federal highway 
construction targeted “blighted” neighborhoods and 
valuable inner city land that tended to be overwhelmingly 
poor and African American.” These highways destroyed 
African American communities or 
otherwise suffocated their econom- 
ic vitality by cutting off their access 
to the rest of the city.*° Today, Black 
communities are disproportionately 
located near highways and subse- 
quently suffer more from on-road 
sources of carcinogenic pollu- 
tion.*’ The Task Force recommends 
the Legislature reduce the pollu- 
tion burden shouldered by African 
American communities, by ending 
highway expansion in areas with 
high levels of pollution. Assembly Bill 
No. 1778 (AB 1778), which was passed 
by the Assembly but failed in Senate 
Transportation Committee, would 
have prohibited California from 
funding or permitting freeway ex- 
pansions or widening transportation 
projects in disadvantaged communi- 
ties.** AB 1778 would have required 
the Department of Transportation 
to consult the California Healthy 
Places Index, an online resource developed by the Public 
Health Alliance of Southern California that uses indica- 
tors like income level and PM 2.5 pollution, to identify 
disadvantaged communities before initiating any proj- 
ects.*° The Task Force recommends the Legislature 
pass such a law, tailored to serve the needs of African 
American communities. 


Faucets: Fixtures 
inside your home 
may contain lead. 


Galvanized Pipe: 
Lead particles can 
attach to the surface of 
galvanized pipes. Over 
time, the particles can 
enter your drinking 
water, causing 
elevated lead levels. 


Lead Goose Necks: 
Goose necks and 
pigtails are shorter 
pipes that connect 
the lead service 
line to the main. 
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I. Policy Recommendations 


This chapter details policy proposals to address harms 
set forth in Chapter 8, Pathologizing the African 
American Family. 


e Reduce and Seek to Eliminate Racial Disparities in the 
Removal of African American Children from Their 
Homes and Families 


e Reduce the Placement of African American Children 
in Foster Care and Increase Kinship Placements for 
African American Children 


e Establish and Fund Early Intervention Programs that 
Address Intimate Partner Violence (IPV) Within the 
African American Community 


e Eliminate Interest on Past-Due Child Support and 
Eliminate Back Child Support Debt 


e Eliminate or Reduce Charges for Phone Calls 
from Detention Facilities Located Within the State 
of California 


e Address Disproportionate Homelessness Among 
African American Californians 


e Address Disparities and Discrimination Associated 
with Substance Use Recovery Services 


e End the Under-Protection of African American 
Women and Girls 


Reduce and Seek to Eliminate Racial 
Disparities in the Removal of African 
American Children from Their Homes 

and Families 

The rate of removal of African American children from 
their homes is staggering. In 2021, African American 
children were 18 percent of the children in foster care 
in California,! the largest percentage by race, despite 
constituting only 5 percent of the overall population of 
children in California.” One report indicated that, in 
2021, Child Protective Services in California investigat- 
ed one-half of all Black children.*? In 2022, California’s 
Legislative Analyst’s Office issued a report indicating 


Abig brother comforting his little brother. 
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that the proportion of Black youth in foster care is 
four times larger than the proportion of Black youth in 
California overall.* Given the disparities, it is likely that 
racial bias impacts African American families at all stages 
of the process, including during the reporting of abuse 
or neglect, the investigation of the allegation, the sub- 
stantiation of the allegation, the decision to the remove 
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AFRICAN AMERICAN 
CHILDREN IN CALIFORNIA 


the child from the home, and ultimately where to place 
a child once the child is removed.’ As detailed in Chapter 
8, Pathologizing African American Families, one 1996 
study indicated that the “disproportionality of Black 
children being taken from their parents and placed in 
foster care ‘does not derive from inherent differenc- 
es in the rates at which they are abused or neglected,’ 
but rather reflects the ‘differential attention’ received 
by Black children ‘along the child welfare service path- 
way.’”® Vague or nebulous definitions of mistreatment or 
abuse, which are inherently subjective, may allow racial 
bias to intrude into a lone social worker’s decision-mak- 
ing process about whether to initiate an investigation or 
remove a child.’ Recent research has shown that with 
respect to drug-positive newborns, African American 
mothers were more likely to have their infants removed 
than white mothers even though the overall character- 
istics or conditions of the infants were similar.*® 


The following recommendations provide a multi-prong 
approach to eliminate racial disparities for African 
American families by implementing procedures in the 
child welfare system to eliminate the influence racial 
bias may have on decision-making at every stage. 


The Task Force recommends that the Legislature re- 
quire “blind” removal meetings where a committee 
of social workers, who are unaware of the race of the 
child and their family, make the decision regarding 
whether a claim of child abuse is substantiated and 
whether the initial detention of a child from their home 
is warranted.’ This recommendation does not include 
predictive risk modeling tools some agencies have used 
to augment their decision-making process around ini- 
tial detentions and removals. Many stakeholders have 


AFRICAN AMERICAN 
CALIFORNIANS IN FOSTER CARE 


O 
6.5% ( (a [D 21.8% 
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expressed concerns that predictive risk modeling tools 
“may infringe on civil rights and civil liberties, and ex- 
acerbate racial disproportionality and disparities in 
child welfare.””® 


The Task Force also recommends that the Legislature en- 
act legislation to prohibit child welfare agencies from 
detaining a child on the basis of a 
nebulous claim of neglect where the 
investigation was initiated based on 
a report that is rooted in a parent’s 
poverty or lack of resources." This 
recommended legislation would es- 
tablish that, before a child welfare 
agency can detain a child based on 
general neglect, the agency must 
demonstrate that it has engaged 
in “active efforts.” “Active efforts” 
means the agency has taken pro- 
active steps, which may include 
financial assistance and support services, to help parents 
ameliorate or eliminate the conditions that caused the 
agency to investigate the family.” 


To address concerns that incongruent cultural stan- 
dards are often applied to justify the removal of African 
American children from their families, the Task Force 
recommends that the Legislature require the testimo- 
ny of an independent qualified expert on the prevailing 
cultural practices and standards of the African American 
community, including child rearing practices, before a 
child can be removed from their home. A child could be 
removed only where the qualified expert testifies that 
continued custody in the home is likely to result in seri- 
ous emotional or physical damage to the child.” 


COURTESY OF LIBRARY OF CONGRESS 


y 


At 


nyt nya 


In 


j 
LU 


Awoman holding a child in the nursery at Junior Village, Washington, D.C. (1958) 


Substance abuse or addiction issues are often a driver 
for the removal of children from their parents. Existing 
legislation does not disqualify a noncustodial parent 
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from being considered for placement where the parent 
is in a substance abuse treatment facility so long as that 
facility allows minor children to remain with their par- 
ent during treatment." 


Because existing law acknowledges that substance abuse 
issues, without more, do not require separating a child 
from their parent,” the Task Force recommends that the 
Legislature mandate that, in cases where the sole issue 
is a parent’s substance abuse, child welfare agencies 
place the family on family maintenance services'® and 
use active efforts to place the custodial parent and child 


placements, including a kinship placement, which re- 
fers to the approved home of a relative or nonrelative 
extended family member.” Under existing law, place- 
ment with a relative is the preferred placement.” For 
the vast majority of children, kinship placements are less 
traumatic, lead to better outcomes, play a pivotal role in 
ensuring children’s safety, increase placement stability, 
better assure success in school, and maintain family and 
community connections.” 


Despite research showing that children placed with 
relatives have better outcomes—and the statutory 
preference to place children with 
relatives—a disproportionate num- 
ber of African American children 


jori f children, kinshi I ments are | 
For the vast majority of childre ship placements are less continuete beplacedtn foster care 


with strangers or in congregate care 
settings instead.” Being Black is a 
predictive factor of a child’s place- 


traumatic, lead to better outcomes, play a pivotal role in ensuring 
children’s safety, increase placement stability, better assure success 
in school, and maintain family and community connections. 


in a residential treatment program that allows minors 
to remain with their parents during treatment before 
the agency can file a petition to detain the child. Where 
outpatient treatment has a likelihood of success, the 
Task Force recommends legislation requiring agencies to 
provide family maintenance services along with outpa- 
tient treatment before filing a petition to detain a child. 


The Task Force further recommends that the Legislature 
enact legislation requiring child welfare agencies to 
place a child with the noncustodial parent in cases where 
removal from the custodial parent was necessary—even 
if the noncustodial parent is in an inpatient substance 
abuse treatment facility—if the facility allows dependent 
children to stay with their parents and placing the child 
with the noncustodial parent would not be detrimental 
to the child.” 


Reduce the Placement of African 
American Children in Foster Care and 
Increase Kinship Placements for African 
American Children 

As detailed in Chapter 8, Pathologizing African American 
Families, beginning with slavery and continuing through 
today, extended kinship networks have been necessary 
for survival for African American mothers and fami- 
lies.'* Kinship placements also play a key role in the child 
welfare system for African American children removed 
from their parents. 


When a child has been removed from both parents, ex- 
isting law allows a court to place a child in a variety of 
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ment in a congregate care setting.’ 
The Legislature passed Continuum 
of Care Reform legislation in 2015, 
a collection of reforms aimed at ensuring that children 
removed from their parents are placed in home-based 
family placements with committed and nurturing care- 
givers. Under Continuum of Care Reform, congregate 
settings would be used only as short-term residential 
therapeutic settings.” 


Even after the passage of Continuum of Care Reform 
legislation, disparities in foster care placement for 
African American children persist.” One explanation 
for the disproportionate placement of African American 
children in foster care or congregate settings is racial 
bias. Existing law allows a social worker to consider a 
relative’s “good moral character” when assessing a rel- 
ative for placement.” But whether a relative has good 
moral character is a subjective consideration that could 
be impacted by racial bias. 


Even when a child is placed in kinship care, however, 
disparities in resources persist. Children in kinship care 
and their caregivers are among the most underserved in 
the welfare system.” If a child does not qualify for Aid 
to Families with Dependent Children (AFDC) benefits 
under Title IV-E of the Social Security Act at the time of 
removal, under California’s regulations, a child placed 
with a relative will receive less cash assistance than if the 
same child was placed with a non-relative foster care 
family.** Thirty-nine percent of kinship households live 
below the federal poverty line while only 13 percent of 
non-relative foster care households do.*’ The financial 
hardships relatives face can influence whether a relative 
with modest economic means decides to be considered 
for placement.*° Further, a relative’s lack of resources 
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can also factor into a social worker’s decision to exclude 
that relative from consideration for placement.” 


The Task Force recommends that the Legislature enact 
legislation requiring the Department of Social Services 
to provide the same level of foster care cash assistance 
benefits to children placed in kinship placements that 
it provides for children placed in foster-home place- 
ments.* Equalizing foster care cash assistance benefits 
based on the child, instead of on the child’s placement, 
makes it financially feasible for mi- 
nors to be placed with relatives who 
otherwise lack the financial means to 
take in a child. And placing a child 
with relatives provides the benefits 
of familial connection and continu- 
ity of community without additional 
costs to the county or the state, as 
there is one less child placed in a 
foster home. 


In the alternative, the Task Force 

recommends that the Legislature 

enact legislation eliminating or 

waiving the consideration of a 

child’s eligibility for federal AFDC aid under Title IV-E 
from its determination of the amount of foster care cash 
assistance a child placed with relatives will receive, and 
instead require the Department of Social Services to pay 
the same level of cash assistance to a child placed in a kin- 
ship placement as the child would have received if placed 
with a non-relative foster family.* 


The Task Force also recommends that the Legislature 
amend Welfare and Institutions Code section 309, sub- 
section (d) to authorize financial payments to relatives 


requirement that the agency actively assist relatives in 
applying for and obtaining benefits under existing social 
welfare programs. 


To address potential racial bias in the assessments of rel- 
atives for placement, the Task Force recommends that 
the Legislature amend Welfare and Institutions Code 
361.3 to eliminate “good moral character” from the list of 
criteria a social worker may consider in deciding wheth- 
er to place a child with a relative. 


QUALIFYING FOR CASH ASSISTANCE 
IN FOSTER CARE PLACEMENT 


NON-RELATIVE HOUSEHOLD 
BELOW FEDERAL POVERTY LINE 


KINSHIP HOUSEHOLD 
BELOW FEDERAL POVERTY LINE 
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Another barrier to relative placements is a criminal 
background check, which is required for anyone being 
considered for placement. Under existing law, the child 
welfare agency has discretion to grant an exemption 
from disqualification to a relative who has a criminal re- 
cord.** The Task Force recommends that the Legislature 
enact legislation to prohibit an agency from using a rel- 
ative’s prior nonviolent conviction to disqualify a relative 
from being considered for placement. Prohibiting agen- 
cies from disqualifying relatives with convictions for 
nonviolent offenses from being considered for placement 

acknowledges that the criminal 

justice system in California has 

disproportionately targeted and 


The Task Force recommends that the Legislature enact legislation 
requiring the Department of Social Services to provide the same 
level of foster care cash assistance benefits to children placed in 
kinship placements that it provides for children placed in foster- 
home placements. 


convicted African Americans.* 
And because most convictions stem 
from guilty pleas, *° which may have 
been accepted solely to avoid trial 
and a potentially higher sentence, 
a nonviolent conviction should not 


to purchase whatever is required to provide ahome and 
the necessities of life for the child for as long as the child 
remains with the relative. Beyond section 309, existing 
social welfare programs, such as CalWorks and CalFresh, 
or a special fund established by the Legislature, can be 
used to provide additional support. The Task Force 
further recommends that the Legislature include a 


disqualify a relative for placement. 


The Task Force further recommends 
that the Legislature enact legislation permitting a rela- 
tive with a prior conviction for a violent offense to be 
considered for kinship placement where: 1) the convic- 
tion is not for a reportable offense under Penal Code 
section 290 or similar provision; 2) the relative has been 
free from incarceration and supervision for at least 10 
years; 3) the prior conviction for a violent offense is 
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more than 10 years old; and 4) the relative has demon- 
strated that they are not likely to reoffend. 


The Task Force also recommends that the Legislature en- 
act legislation permitting relatives with a substantiated 
instance of prior child abuse or neglect to be considered 
for placement if the substantiated instance occurred at 
least 10 years before the relative’s current placement ap- 
plication and the relative has demonstrated that they are 
not likely to reoffend. 


Establish and Fund Early Intervention 
Programs that Address Intimate Partner 
Violence (IPV) Within the African 
American Community 

African American victims of Intimate Partner Violence 
(IPV) face unique and historically-rooted challenges in 
seeking and obtaining services related to safety, pre- 
vention, and treatment. For example, African American 
victims of IPV may harbor a justifi- 
able distrust of law enforcement 
and social service providers, which 


victims in applying for benefits and accessing job train- 
ing. CalWorks can be used to provide temporary direct 
cash assistance for IPV victims.*® Because exposure to IPV 
causes trauma to children, the Task Force recommends 
that the Legislature require the CBOs and treatment 
programs to provide services or a referral and payment 
for appropriate services for minor children who have 
been exposed to IPV. 


The legislation would also fund IPV prevention and early 
intervention treatment programs, including graduated 
treatment options for victims and IPV perpetrators based 
on the severity and duration of IPV. One study indicated 
that conjoint couples’ treatment was more effective in re- 
ducing recidivism over a six-month period than individual 
couples treatment.*° Where the victim is fully support- 
ive of conjoint treatment, where the violence has been 
mild-to-moderate, and where both parties want to remain 
together, the victim and perpetrator can be referred to a 
multi-couple conjoint treatment program for IPV.*! 


; Le ; The Task Force recommends that the Legislature fund community- 
in turn limits the protection and 


support that victims receive. Many 
women refrain from seeking as- 


based organizations and treatment programs that provide Intimate 
Partner Violence services to treat victims, perpetrators, and minor 


sistance out of fear of losing their 
children to a discriminatory child 
welfare system.*” And even when 
assistance is sought, many of the 
service providers fail to provide the kind of culturally 
competent, trauma-informed services that are most 
effective. Moreover, because African American women 
face disproportionally higher rates of IPV, these chal- 
lenges result in the neediest populations receiving the 
least amount of support.*® 


The Task Force recommends that the Legislature fund 
community-based organizations (CBOs) and treatment 
programs that provide IPV services to treat victims, per- 
petrators, and minor children within the family who 
may have been exposed to IPV. The legislation would in- 
clude adequate funding for CBOs and treatment centers 
to expand services to improve outreach to victims and 
perpetrators of IPV, and provide appropriate services 
tailored to address the needs of the family based on the 
severity and duration of the IPV. 


The CBOs and treatment programs would provide a 
range of services including: partnering with hospi- 
tals, clinics, and mental health centers to provide IPV 
self-assessment tools and referral information for IPV 
victims where providers may encounter victims of IPV; 
providing direct cash assistance to IPV victims to allow 
victims to separate from the perpetrator; and assisting 
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children within the family who may have been exposed to IPV . 


Eliminate Interest on Past-Due Child 
Support and Eliminate Back Child 
Support Debt 

As discussed throughout Chapter 8, Pathologizing 
African American Families, discriminatory federal and 
laws have torn African American families apart.*? One 
effect of these longstanding harms is the dispropor- 
tionate amount of African Americans who are burdened 
with child support debt. Although African Americans 
are less than seven percent of California’s population, 
they represent around 18 percent of the parents who 
owe child support debt.*? Under current law, California 
charges 10 percent interest on back child support, which 
is more than 3.5 times greater than the national aver- 
age.** The 10 percent interest rate quickly increases the 
amount of the child support debt owed.* As a result of 
the debt owed for back child support and interest, a dis- 
proportionate number of African American parents are 
saddled with crushing debt that hinders their ability to 
attend school or job training, maintain housing, * and 
find employment if their professional licenses and/or 
driver’s licenses have been suspended because of the 
failure to pay child support debt.” 


Chapter 25 —5— Policies Addressing Pathologizing the African American Family 


A 2003 study commissioned by the California 
Department of Child Support Services estimated that 27 
percent of California’s child support arrears was unpaid 
interest.** The same study showed that child support 


California charges 10% interest on back 
child support, which is more than 


than the 
national average 
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debtors had lower incomes than the typical California 
worker.*? The study indicated that even if debtors paid 
50 percent of their net income towards their child sup- 
port debt (back support and interest), only about 25 
percent of the debt owed for child support arrears and 
interest would be collected over the next 10 years.*° In 
2020, Governor Gavin Newsom vetoed AB 1092,°! which 
would have prospectively terminated interest on child 
support arrears owed to the state.” 


The Task Force recommends that the Legislature enact 
legislation to terminate all interest accrued on back 
child support, requiring only the payment of the prin- 
cipal owed. At a minimum, the proposal recommends 
that the Legislature eliminate the prospective accrual of 
interest on child-support debt for low-income parents. 


The Task Force further recommends that the Legislature 
amend Family Code section 17560, the “offers in com- 
promise”*? provision, to allow for offers in compromise 
and forgiveness of child support debt based solely ona 
parent’s financial circumstances and ability to pay. The 
Task Force recommends that the Legislature amend 
section 17560 to eliminate the requirements that the 
amount of the compromise equal or exceed the amount 
the state would be reimbursed under federal programs 
like Temporary Assistance to Needy Families. 


Eliminate or Reduce Charges for Phone 
Calls from Detention Facilities Located 
Within the State of California 

Under current law, county sheriffs may charge incarcer- 
ated persons per-minute fees and associated charges for 
telephone calls.*®° Although the profits from these fees 
ostensibly go toward services and resources for those 
who are detained, the funds are often mismanaged and/ 
or misdirected.°® Moreover, the financial burden falls 
disproportionately on low-income African American 
families during what can be the most challenging and 
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destabilizing time of life—when a loved one is incarcerat- 
ed. Ultimately, the fees force families to choose between 
not communicating with incarcerated family members 
or spending scarce resources to do so.*” Moreover, 
studies have shown that consistent family contact for 
incarcerated individuals improves reentry outcomes 
and reduces recidivism.** 


In recognition of these dynamics, Senate Bill 1008 (2021- 
2022 Reg. Sess.) made all calls from state prisoners and 
juvenile detainees free. And many local governments 
have made county jail calls free.®° In furtherance of 
this movement, the Task Force recommends that the 
Legislature preclude county jails from profiting from 
their incarcerated persons by mandating that all calls 
from incarcerated individuals, state and county, be free. 
The Legislature should similarly limit the price markups 
of commissary items—items sold to incarcerated individ- 
uals by stores within jails or prisons—another instance 
of jails profiting from the most vulnerable Californians. 


Address Disproportionate Homelessness 
Among African American Californians 
African American Californians make up a dispropor- 
tionate share of the state’s unhoused population. While 
Black individuals make up only 5.3 percent of the state’s 
population, they comprised 26.6 percent of unhoused 
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individuals that contacted homeless service providers 
in the 2021-2022 fiscal year.® A recent report on Black 
homelessness in Los Angeles concluded that “[t]he im- 
pact of institutional and structural racism in education, 
criminal justice, housing, employment, health care, and 
access to opportunities cannot be denied: homelessness 
is a by-product of racism in America.’®' The same study 
concluded that “[t]he interconnectedness of incarcera- 
tion and homelessness creates a revolving door that only 
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serves to make the plight of homelessness more chal- 
lenging and complex.” To address the complex web of 
issues associated with disproportionate homelessness 
among African Americans, the Task Force makes the 
following recommendations. 


Streamline and Incentivize Development of 
Permanent Supportive Housing and Extremely 
Low Income Housing 

As discussed in Chapter 5, Housing Segregation, dis- 
criminatory state and local urban renewal, highway 
construction, and gentrification policies have destroyed 
African American communities and 
produced, among other effects, dis- 
proportionate homelessness among 


Fund Permanent Supportive Housing 
Diversion Programs for Individuals 
Incarcerated in County Jails 

Permanent supportive housing reduces homelessness 
among those with substantial physical disabilities or 
mental health issues.®* A pilot program in Los Angeles 
County, Just in Reach Pay for Success, created a diversion 
program for county jail inmates with histories of home- 
lessness and physical or behavioral disabilities.” The 
program placed qualifying individuals into permanent 
supportive housing units and provided wrap-around 
services.” A study of the program found that its cost was 


itvideak Aene Acai soliteiiaeinn In light of the disproportionate numbers of African American 


Permanent supportive housing and 
extremely low-income housing are 


unhoused individuals, the Task Force recommends that the 
Legislature mandate a racial equity analysis of California’s 


critical components of addressing 
the homelessness crisis.°* Permanent 
supportive housing provides housing 
to those with substantial physical or 
behavioral disabilities and provides on-site treatment 
and services. Extremely low-income households are those 
whose incomes are at or below the poverty guideline, or 
30 percent of the area median income. Unfortunately, 
the costs and delays associated with permanent supportive 
housing developments have severely impacted their feasi- 
bility in many communities.® The Task Force accordingly 
recommends that the Legislature: provide subsidies to 
developers and property managers of permanent support- 
ive housing and extremely low-income housing; establish 
state-funded and state-operated permanent support- 
ive housing and/or extremely low-income housing (akin 
to those proposed in Assembly Bill 2053 (2021-2022 Reg. 
Sess.)); and create exemptions for extremely low-income 
and permanent supportive housing developments from 
applicable zoning and permitting regulations.” 


Mandate Anti-bias and Other Trainings for 
Staff of Homeless Services Providers 

A recent report by the California Policy Lab found that 
implicit anti-Black bias and prejudice exist among the 
case managers, property managers, and landlords that 
ostensibly should be supporting unhoused individu- 
als.®° The Task Force thus recommends the Legislature 
mandate implicit bias training for designated homeless 
services providers and/or fund statewide studies of rac- 
ism within homeless services systems. Other training 
topics should include cultural competency; trauma-in- 
formed care; institutional racism; and the needs of 
diverse unhoused populations, particularly Descendant 
and African American individuals. 
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housing and homelessness programming. 


fully offset by decreased use of shelters, inpatient hospi- 
talization, and incarceration.” In light of the program’s 
success and cost-effectiveness, the Task Force recom- 
mends that the Legislature allocate funding for similar 
programs throughout the state. 


Fund a Study and Analysis of County Jail 
Efforts to Secure Housing for Incarcerated 
Individuals upon Release 

Studies have shown that formerly incarcerated indi- 
viduals are almost 10 times more likely to be homeless 
than the general public, and that “formerly incarcer- 
ated Black men have much higher rates of unsheltered 
homelessness than white or Hispanic men.”” Senate 
Bill 903 (2021-2022 Reg. Sess.) requires a rigorous study 
and analysis of the Department of Corrections and 
Rehabilitation’s efforts to assist those individuals recent- 
ly released from incarceration with any housing needs. 
The Task Force recommends that the Legislature man- 
date a similar study with respect to individuals recently 
released from county jails. 


Develop and Launch Racial Equity Initiative 
and Targeted Funding Measures 

In light of the disproportionate numbers of African 
American unhoused individuals, the Task Force rec- 
ommends that the Legislature mandate a racial equity 
analysis of California’s housing and homelessness pro- 
gramming. The analysis would be geared towards: 
ensuring equitable contracting; increasing African 
American participation and employment in such pro- 
grams, with special consideration for Descendants; 
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promoting racial diversity at all relevant agencies and 
offices; ensuring that management is appropriately 
trained in cultural competency; and creating opportuni- 
ties for people with lived experiences with homelessness 
to participate in reform efforts. 


Relatedly, the Task Force recommends that the Legislature 
allocate sufficient funding to address the root caus- 
es of African American Californians experiencing 
homelessness and, through grants to qualified, cultur- 
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ally-congruent services providers (particularly African 
American-founded organizations that serve African 
American communities, with special consideration for 
Descendants), support the delivery of comprehensive ser- 
vices needed to reduce and eliminate this disparity and 
more generally improve access to affordable housing, 
employment, mental and physical health services, youth 
development, public benefits, education, and civic en- 
gagement. Funding priorities should include, but not be 
limited to, emergency rental assistance, eviction coun- 
seling, and rapid-rehousing plans.“ 
Funding and training should also be 
provided to faith institutions and 
nontraditional sites (e.g., beauty/ 
barbershops, community colleges, 
neighborhood markets) that inter- 
act with unhoused populations to 
enable these entities to provide ser- 
vices and/or resources. The funding 
would be prioritized for organizations that use a com- 
munity-based, participatory approach to services, and 
that rely on or employ individuals with lived experience 
with homelessness. Finally, funding should also be pri- 
oritized for efforts to prevent loss of homeownership 
(particularly among African American seniors), includ- 
ing education around financial literacy and investment, 
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education to protect against scams, and access to resourc- 
es to prevent foreclosure. 


Increase Compensation for Homeless 

Services Providers 

Front-line workers staff the myriad programs and services 
that support the unhoused community. Unfortunately, 
wages for these workers are frequently extremely low.” 
Unsurprisingly, “[I]ow wages relative to the cost of housing 
have contributed to chronic understaffing and extremely 
high turnover among homeless ser- 
vice providers in California.””° The 
end result is a substantial negative 
impact on the quality of homeless 
services. Accordingly, the Task Force 
recommends that the Legislature in- 
clude compensation requirements 
or wage floors/baselines in its grants 
to service providers.” The funding 
or statutory scheme should include 
resources and requirements for 24- 
hour skilled staffing at shelters and 
permanent supportive housing; 
ongoing training for case managers 
on trauma-informed practices; and 
peer-advocate programs that pair 
residents with individuals with lived 
experience being unhoused.” 


Strengthen Housing Eligibility and 

Tenant Protections 

To address the housing crisis in the African American 
community, the Task Force recommends that the 
Legislature pass legislation as needed, and call for 
federal action as appropriate, to ensure more robust 
protections within the private market as well as within 
public housing and voucher programs. These protec- 
tions should advance a number of reforms, including: 
(1) a fully funded framework for the investigation of and 


“Low wages relative to the cost of housing have contributed 
to chronic understaffing and extremely high turnover among 
homeless service providers in California.” 


enforcement against discriminatory practices in housing 
and employment; (2) removing barriers to eligibility and 
expanding access to public housing; (3) protections to 
preserve and enhance the rights of tenants living in pub- 
lic housing; (4) protections against Section 8 and other 
housing subsidy discrimination; (5) expansion of source 
of income discrimination protections; (6) expansion of 
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just cause eviction requirements to all residential rental 
housing; (7) prohibition of criminal background checks 
in tenant screening; (8) broader rent control measures; 
(9) right to counsel and financial assistance for evic- 
tion proceedings; and (10) stronger protections against 
landlord retaliation.” 


efforts be pre-requisites to CARE court acceptance. 


Enact Protections to Ensure that CARE Courts Do 
Not Disproportionately Impact the Descendant and 
African American Community 

CARE®? Courts were established through the recent- 
ly passed Senate Bill 1338 (2021-2022 Reg. Sess.). The 
legislation authorizes a new civil court proceeding to 
encourage and ultimately compel those suffering from 
severe mental illness to engage in a treatment and hous- 
ing program.* Proceedings may be initiated by family, 
behavioral health professionals, medical providers, var- 
ious designees of community health organizations, or 
first responders including firefighters and peace offi- 
cers.* If the court determines that the individual meets 
the CARE criteria but refuses to engage voluntarily in 
services, the court orders the development of a CARE 
plan.* If the individual does not abide by the CARE plan, 
the court can initiate conservatorship proceedings.** 


Although the Legislature was nearly unanimous in pass- 
ing the CARE Act, advocates and analysts have raised a 
host of concerns.* For example, many have argued that 
there are insufficient resources—such as housing, mental 
health workers, and treatment programs—to implement 
the legislation.** Of particular concern to the Task Force 
is the likelihood that CARE courts will disproportion- 
ately impact the African American community. Indeed, 
as discussed in Chapter 12, Mental and Physical Harm 
and Neglect, and Chapter 11, An Unjust Legal System, 
this community is consistently over-policed, misdi- 
agnosed, and subject to higher rates of homelessness. 
CARE courts will therefore disproportionately enmesh 
African Americans in a new web of compelled court 
proceedings.*’ For these and other reasons, organiza- 
tions such as the ACLU,** Human Rights Watch,*° and 
Disability Rights Advocates®” opposed the legislation. 


The CARE Act includes various data collection and 
reporting requirements (including demographic 
and health equity data),®! as well as certain training 


The Task Force recommends that the Legislature require that any 
referral to CARE court specify all prior, voluntary efforts to secure 
housing and treatment for the referred individual, and that such 
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mandates, including training for key participants in 
elimination of bias.°? However, in order to fully guard 
against the potentially harmful impact of CARE courts 
on the African American and Descendant communi- 
ties, the Task Force recommends that the Legislature 
require relevant agencies to collect and report data on 
the source of the referral, to ensure, 
for example, that over-policing is 
not contributing to an over-rep- 
resentation of African Americans. 
Moreover, all existing data collec- 
tion and reporting requirements 
should be expanded to include 
Descendant status. 


To address the documented per- 
sistence of misdiagnosis of African Americans, the Task 
Force recommends that the Legislature require training 
and technical assistance for relevant behavioral health 
agencies in the misdiagnosis of African American indi- 
viduals for psychotic and other mental disorders. Finally, 
the CARE Act currently requires petitioners to show that 
compelled treatment “would be the least restrictive al- 
ternative necessary to ensure the person’s recovery and 
stability.”°? But this requirement is likely insufficient to 
ensure that unhoused individuals are not automatically 
shunted into CARE courts. Accordingly, the Task Force 
recommends that the Legislature require that any refer- 
ral to CARE courts specify all prior, voluntary efforts to 
secure housing and treatment for the referred individ- 
ual, and that such efforts be prerequisites to CARE court 
acceptance. This final recommendation would ensure 
that unhoused and mentally ill individuals are afforded 
comprehensive, community-based supports prior to be- 
ing compelled to participate in the CARE process. 


Address Disparities and Discrimination 
Associated with Substance Use 

Recovery Services 

Substance use disorder and addiction are prevalent across 
all ethnicities, but certain substance issues, such as with 
opioids and amphetamines, are most common among the 
African American population.” Inequities also exist in the 
treatment and recovery fields. For example, death rates 
from synthetic opioid use increased nationwide by 818 
percent between 2014 and 2017 among African Americans, 


Between 2014 and 2017, African 
American death rates saw a 


nationwide from 
synthetic opiod use 


818% 


INCREASE 
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more than for any other racial group during the same 
period.®® Moreover, “significant gaps exist within the 
provision of equitable services and treatment outcomes 
for those in the Black community.”® These gaps include 
a disproportionately small number of Black professionals 
in the addiction treatment workforce, as well as disparate 
treatment outcomes for Black clients.*” Finally, economic 
barriers lead Black clients to use treatment services less 
than white clients, and they also have lower treatment 
retention rates compared to white clients.” 


The disparities also exist at the level of prescription 
medication used to treat addiction: African American 
patients are 77 percent less likely to be prescribed bu- 
prenorphine, and are more likely to receive methadone 
as an alternative treatment for opioid addiction.®*® While 
both drugs are effective, buprenorphine treatment is 
much easier to maintain. Methadone is more highly 
regulated, and patients receiving methadone (unlike 
those receiving buprenorphine) must travel to a clinic 
each day to receive treatment, causing significant ad- 


on organizations run and staffed by African American 
professionals and that serve the African American com- 
munity, with special consideration for Descendants. A 
primary funding source could be the Health Equity and 
Racial Justice Fund within the California Department 
of Public Health’s Office of Health Equity.!° (A separate 
proposal in Chapter 29, Policies Addressing Mental and 
Physical Harm and Neglect, recommends funding the 
Health Equity and Racial Justice Fund.) 


Funding would be prioritized for organizations taking a 
holistic approach to recovery that addresses root causes 
of substance use, such as housing instability, unem- 
ployment, and criminal justice involvement. Funding 
should also be prioritized for community-based orga- 
nizations that address community-wide issues related 
to addiction—such as land-use and zoning factors (e.g., 
density of liquor stores, cannabis dispensaries, and 
smoke shops).! Finally, since substance use is fre- 
quently associated with recent incarceration,’ funding 
should be allocated for service providers stationed near 
county jails and state prisons that 
can provide treatment assistance 
immediately upon release. The use 


Funding would be prioritized for organizations taking a holistic Sf evidknce based prachcesavould 


not be a bar to funding nor would 
it be prioritized. In addition, jails 
and prisons should increase com- 


approach to recovery that addresses root causes of substance 
use, such as housing instability, unemployment, and criminal 
justice involvement. 


ditional recovery burdens.!°° Methadone treatment is 
also generally more stigmatized than buprenorphine, 
and methadone programs require random drug test- 
ing and counseling that are not similarly mandated 
for buprenorphine.” 


Finally, addiction and treatment disparities must be un- 
derstood within the broader context of urban planning, 
land use, and zoning. Indeed, “nuisance properties,” 
including alcohol, tobacco, and marijuana shops, are 
disproportionately located in low-income communities 
of color,’ which in turn can lead to higher rates of sub- 
stance use and abuse.’ In light of these systemic issues, 
the Task Force recommends a number of measures to 
reduce disparities in treatment and recovery. 


Increase Funding Streams to Community-based 
Treatment and Prevention Organizations, Including 
Those Linked to the Criminal Justice System 
Community-based organizations play a central role in 
both preventing and treating substance use disorders.'™“ 
The Task Force thus recommends increased funding for 
community-based organizations that provide substance 
use treatment and related services, with particular focus 
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munity-based organizations’ access 

to incarcerated individuals so they 

can provide treatment to those in 
custody. This access may be more limited in the coun- 
ty jails, and therefore require greater attention by the 
Legislature and state entities enforcing legislation 
that permits community-based organizations to have 
such access. 


Promote Educational and Employment 
Opportunities in Substance Use Treatment Fields 
The lack of cultural competency or cultural humility’ 
in healthcare and substance use treatment likely con- 
tributes to racial disparities in treatment outcomes.’ 
Thus, as urged by the National Association for Addiction 
Professionals, “[i]t is imperative that we recommit our 
efforts to the recruitment and training of Black indi- 
viduals to build a powerfully diverse substance use 
and mental healthcare workforce.”"° A separate set of 
proposals set forth in Chapter 29, Policies Addressing 
Mental and Physical Harm and Neglect, calls for expan- 
sion of the UC-PRIME-LEAD-ABC program (and the 
funding of equivalents for other fields) to increase the 
number of African American physicians, psychologists, 
and counselors." To the extent not already covered 
by those proposals, the Task Force also recommends 
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similar funding and program expansion for substance 
use treatment professionals. 


Mandate Statewide Data Collection and Analysis of 
California Drug Courts. 

Drug courts, in which defendants charged with drug 
crimes are directed to treatment rather than incarcer- 
ation or other punishment, can be a powerful tool in 
combatting both addiction and recidivism.'” But par- 


Naloxone Distribution Project would be increased as nec- 
essary and all public schools within California would be 
required to keep naloxone on school premises. In addi- 
tion, all jails, prisons, and juvenile facilities should have 
naloxone readily available on all floors, modules, or seg- 
ments, as occurs in Los Angeles County jails."° 


Additionally, as discussed above, buprenorphine is an 
effective and convenient treatment for opioid addic- 
tion, but is under-prescribed in 
the African American population.'® 
Thus, “a two-tiered treatment sys- 


A two-tiered treatment system exists where buprenorphine is tem exists where buprenorphine 


is accessed by [wlhites, high-in- 
come, and privately insured, while 
methadone is accessed by people 
of color, low-income, and pub- 


accessed by Whites, high-income, and privately insured, while 
methadone is accessed by people of color, low-income, and 
publicly insured.” 


ticipation in California’s drug courts has plummeted in 
recent years, potentially due, in part, to the passage of 
laws that removed state funding for drug courts, such as 
Assembly Bill 109."* To address this pressing issue, policy- 
makers and stakeholders need comprehensive statewide 
data, which is currently unavailable.' Accordingly, the 
Task Force recommends that the Legislature mandate 
data collection and publication of key metrics from ev- 
ery drug court and other diversion court throughout 
the state, including data that would expose disparities, 
if any, in the offer of diversion, enrollment, and comple- 
tion. These data could then be leveraged to craft policies 
to improve the reach and efficacy of these programs. 


Expand Access to Naloxone, Buprenorphine, and 
Other Critical Substance Use Medications and Assess 
the Scope and Genesis of Any Treatment Disparities 
Naloxone, commonly known as “Narcan,” is the only 
FDA-approved medication to reverse opioid-relat- 
ed overdoses.'® The United States 
Surgeon General and the United 
States Department of Health and 
Human Services have both en- 
couraged the widespread use and 
availability of naloxone to prevent 
overdose deaths."° In California, 
the Naloxone Distribution Project, 
within the Department of Health 
Care Services, distributes free nal- 
oxone to qualifying organizations 
and entities.” The Task Force rec- 
ommends that the Legislature make 
naloxone more readily available to 
save lives, particularly because of the disproportionate 
rate at which African Americans in California die from 
opioid overdoses. Under this proposal, funding for the 
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licly insured.””° Accordingly, the 

Task Force recommends that the 
Legislature fund a study of this problem within California 
— including potential disparities associated with oth- 
er medications —and to identify potential solutions to 
remedy African American patients’ unequal access to 
buprenorphine and other addiction treatments. Specific 
focus should be placed on Medi-Cal reimbursement 
rates to ensure they provide sufficient incentive to 
healthcare providers to remedy unequal access." 


End the Under-Protection of African American 
Women and Girls 

While suffering the harms of over-policing, African 
American communities also endure the harm of being 
under-protected. African American women and girls, 
in particular, face heightened risks of harm, and yet 
crimes against them do not draw the same attention 
given to crimes against white women.’ In 2022, for ex- 
ample, 36 percent (97,924) of the 271,493 women who 
were reported missing in the United States were African 
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American, though they were less than 15 percent of the 
population.’ At least four African American women 
per day were murdered in 2020, and African American 


Chapter 25 —5— Policies Addressing Pathologizing the African American Family 


women comprised 40 percent of the female homicides 
in the United States that year.’* More than 20 percent of 
African American women experience rape in their life- 
time, a higher share than women 
overall, and 45 percent experience 
physical violence, sexual violence, 
or stalking from their intimate 
partner.’ African American trans- 
gender women face an especially 
heightened risk of violence—vio- 
lence that has been described as a 
“pandemic within a pandemic.”!”6 
African American women and girls 
also face an increased risk of being trafficked—40 per- 
cent of sex trafficking victims in a 2-year study were 
identified as African American women.”’ And more 
than half of “juvenile prostitution” arrests (the arrests 
of children who have been trafficked) are of African 
American children.'8 


Despite substantial anecdotal evidence of police un- 
der-investigating crimes against African American 
women and girls with the same level of resources ded- 
icated to other victims, little effort has been made to 
document the racial gap in protection.’ Pathologizing 
myths and stereotypes about African American women 
and girls, coupled with less willingness to believe these 
women and girls, may explain the gap.'° 


Despite substantial 
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To generate data on this subject and bring about more 
equitable levels of protection, the Task Force recom- 
mends that the Legislature pass legislation, with adequate 


anecdotal 


with the same level of resources dedicated to other victims, little 
effort has been made to document the racial gap in protection. 


funding, to require local law enforcement agencies to 
document resources devoted to crime investigation, dis- 
aggregated by race, gender, income, and reported harms, 
report this data to the Department of Justice, and make 
the data available to the public. The Task Force further 
recommends that the Legislature examine means of 
ensuring more just and equitable treatment of African 
American crime victims, including women and girls in 
particular, and to take further steps needed to reduce 
harms, investigate as needed, and provide appropriate, 
respectful, comprehensive, culturally congruent services 
to victims. This study should include the identification 
and assessment of policies and programs that have been 
shown to be effective in reducing risks and improving 
outcomes for African American women and girls." 


evidence of police under- 
investigating crimes against African American women and girls 
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I. Policy Recommendations 


This chapter details policy proposals to address harms 
set forth in Chapter 9, Control Over Creative, Cultural, 
& Intellectual Life. The Task Force recommends that the 
Legislature take the following actions: 


e Provide State Funding to African Americans to 
Address Disparity in Compensation Among Athletes 
in the University of California and State System and 
Funding to Support African American Athletes in 
Capitalizing on their Name, Image, and Likeness and 
Intellectual Property 


e Prohibit Discrimination Based on Natural and 
Protective Hair Styles in All Competitive Sports 


e Identify and Remove Monuments, Plaques, State 
Markers, and Memorials Memorializing and 
Preserving Confederate Culture; Erect Monuments, 
Plaques, and Memorials Memorializing and 
Preserving the Reconstruction Era and the African 
American Community 


e Provide Funding to the Proposed California American 
Freedmen Affairs Agency, Specifically for Creative, 
Cultural, and Intellectual Life 


e Eliminate the California Department of Corrections 
and Rehabilitation’s Practice of Banning Books 


Provide State Funding to African Americans 
to Address Disparity in Compensation 
Among Athletes in the University of 
California and State System and Funding 

to Support African American Athletes in 
Capitalizing on their Name, Image, and 
Likeness and Intellectual Property 

As documented in Chapter 9, Control Over Creative, 
Cultural, & Intellectual Life, following the end of for- 
mal slavery, most African American athletes were forced 
to compete in segregated teams, sports, and organiza- 
tions. In the University of California system, “Black male 
student-athletes,” who comprise a large portion of the 
male student athlete population, have some of the lowest 
graduation rates compared to overall graduation rates.! 


Sha'Carri Richardson of USA celebrates after winning the Women's 100m final during the Diamond League 2023 meeting at Khalifa International Stadium in Doha, Qatar. (2023) 
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At the same time, college student-athletes generate 
millions of dollars in profits for schools, coaches, and 
conference and network executives.” 


College athletics operate under the auspices of the National 
Collegiate Athletic Association (NCAA), a private nonprofit 
organization.* Under previous NCAA regulations, compen- 
sation for student-athletes was limited to scholarships for 
their education; universities, in contrast, have been able 
to secure “multimillion dollar deals with cable networks 
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P .% 


University of Stanford Cardinals vs University of Southern California Trojans in an NCAA Pac-10 football game. 


and athletic brands—all of which profit from using athletes’ 
images in marketing campaigns, apparel sales, and ticket 
sales, among other revenue sources.”* 


As others have reaped the benefits, student-athletes 
have often borne the costs. According to one estimate, 
among the approximately 500,000 college athletes who 
annually compete in NCAA athletics, there are more 
than 210,000 injuries per year, ranging from minor 
to catastrophic and even fatal.° Research has also shown 
that Black male student-athletes have had the experi- 
ence of having athletic accomplishment prioritized over 
academic engagement and of being discouraged from 
participating in activities beyond their sport.°® 


Effective July 1, 2021, the NCAA adopted the Interim 
Name, Image and Likeness (NIL) Policy, allowing NCAA 
student-athletes the opportunity to benefit from their 
NIL without jeopardizing their NCAA eligibility.’ In 
August 2022, the NCAA Division I Board of Directors 
announced that schools are now empowered to sup- 
port student-athletes in a variety of ways without 
asking for waivers, including providing support need- 
ed for a student-athlete’s personal health, safety, and 
well-being; paying for items to support a student’s 
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academic pursuits; purchasing insurance of various 
types (including loss-of-value and critical injury); and 
funding participation in elite-level training, tryouts, 
and competition.® 


To address the harms associated with discrimination 
in competitive sports and the imbalance of prof- 
it-generating income based on an athlete’s NIL, the 
Task Force recommends that the Legislature con- 
duct a study to determine the value African American 
athletes bring to academic institu- 
tions. In addition, the Task Force 
recommends that the Legislature 
appropriate funds to academi- 
cally support African American 
athletes and appropriately com- 
pensate African American athletes 
for the value they bring to the in- 
stitution, through non-contingent 
scholarship funds, private athlete 
insurance, and ongoing academic 
support. If history is any indica- 
tor, African American athletes are 
likely to be undercompensated for 
their talents compared to white 
athletes. Further study is needed 
to determine whether the impact 
of changed NCAA polices bene- 
fit African Americans in the same 
way other athletes might benefit. 
The Task Force recommends that the Legislature di- 
rect that this study be undertaken. To support African 
Americans further in this area, the Task Force also 
recommends that a funding stream be created to as- 
sist African American athletes with monetizing their 
image and likeness while protecting their personal 
brand. This could include sponsored legal assistance 
and marketing training that may be administered by 
the California American Freedmen Affairs Agency. 


(1997) 


Prohibit Discrimination Based on 

Natural and Protective Hair Styles In All 
Competitive Sports 

In January 2021, Talyn Jefferson, a young Black student at 
Ottawa University, was removed from her cheerleading 
team for refusing to remove her bonnet during practice.° 
Jefferson wore the bonnet to prevent her braids from hit- 
ting other team members.'® In December 2018, Andrew 
Johnson, a high school student on the wrestling team, was 
forced by a referee to either cut his dreadlocks or for- 
feit his match." As discussed in Chapter 9, Control Over 
Creative, Cultural & Intellectual Life, Eurocentric norms 
of professionalism often have a disparate impact on 
African American individuals. To remedy and address the 
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harms in this area, the Task Force recommends that the 
Legislature extend the reach of Senate Bill No. 188 (SB 188) 
to explicitly include competitive sports within California. 
SB 188, the Create a Respectful and Open Workplace for 
Natural Hair Act, amended the Government Code and 
Education Code so that the definition of race now also 
includes traits historically associated with race, including 
hair texture and protective hairstyles.!” This recommen- 
dation seeks to ensure that African American athletes 
are not subject to discrimination and exclusion based on 
their natural hair. 


Identify and Remove Monuments, 
Plaques, State Markers, and Memorials 
Memorializing and Preserving 
Confederate Culture; Erect Monuments, 
Plaques and Memorials Memorializing 
and Preserving Reconstruction Era and 
the African American Community 

The erection of the sort of monuments we make today 
and the naming of objects we name today are practices 
with historical roots, but not especially deep roots.!? “In 
fact, it is mainly a western and post-medieval practice, 
which puts it at only a few hundred years at the oldest.”* 


Confederate monuments harm African Americans 
because of what the monuments mean, the messages 
they convey, and the white supremacist ideology they 
advance.!®> Most monuments to the Confederacy were 
erected either in the wake of Reconstruction or during 
the civil rights movement, when African Americans 
in the South were striving for greater political pow- 
er and social equality, and those who were resistant 
wished to express opposition to these developments.'© 
Confederate monuments commend those who commit- 
ted treason against the United States, and who ascribed 
to—and fought and died to advance—a white supremacist 
ideology that sought to preserve slavery and the contin- 
ued subjugation of African Americans. 


“As the philosopher Jeremy Waldron points out, pub- 
lic art and architecture are important means by which 
society and government can provide assurances to 
members of vulnerable groups that their rights and 
constitutional entitlements will be respected.”!” As 
documented in Chapter 9, Control Over Creative, 
Cultural & Intellectual Life, however, a great number 
of Confederate monuments have been erected in many 
locations across California, including memorials ded- 
icated to Confederate generals and soldiers in places 
such as Monterey, Fort Bragg, and San Diego. 


To remedy and address the harms associated with these 
ever-present markers of an insurrection dedicated to 
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the preservation of the enslavement and oppression of 
African Americans, the Task Force recommends that the 
Legislature identify and remove monuments, plaques, 
state markers, memorials, and any similar structures or 
markers memorializing and preserving Confederate 
culture. Only when all are removed will California have 
begun to address the history of monuments glorifying 
rebellion, enslavement, and white supremacy. This in- 
cludes all such monuments, plaques, state markers, 
building names, and memorials so identified on govern- 
ment property and on private property that benefits 
from state funding. Additionally, the Task Force recom- 
mends that the Legislature commit to identifying 
resources to fund monuments, plaques, state markers, 
and memorials that memorialize and preserve the brief 
period of Reconstruction in the United States and vari- 
ous key figures within the African American community. 
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Workers in Richmond, Virginia, removed a statue of Thomas “Stonewall” Jackson, a Confederate 
general, after the city’s mayor ordered the “immediate removal” of Confederate monuments. (2020) 


Provide Funding to the Proposed California 
American Freedmen Affairs Agency, 
Specifically for Creative, Cultural, and 
Intellectual Life 

As detailed in Chapter 9, Control Over Creative, Cultural 
& Intellectual Life, African American Californians con- 
tinue to face discrimination in the television and film 
industries. Despite earning higher returns, “Black- 
led” projects are often characterized as economically 
inviable, which results in “Black-led” projects being un- 
derfunded. To rectify the harms in this area, the Task 
Force recommends that the Legislature provide funding 
to the proposed California American Freedmen Affairs 
Agency on an annual basis to re-create and support 
African American cultural hubs and leisure sites, news 
publications, arts (including film, radio, television, vi- 
sual arts, creative writing, podcasting, and other forms 
of art and media), and lifestyle activities. The intent be- 
hind this recommendation is to help bring about the 
restoration of the “Harlem of the West” in communities 
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where African American-led businesses, facilities, 
churches, and shared cultural interests were able to 
thrive.!® Examples of where resources should be di- 
rected include funding for rebuilding and supporting 
African American-led businesses—including providing 
stipends for the acquisition of licenses, such as liquor 
or cosmetology licenses; building and preserving out- 
door recreational spaces such as parks, pools, sport 
fields, courts, rinks, beach access, and trails; curating 
African American art and integrating African American 
art within existing museums; creating a reparative fund 
or funded fellowship program for African American me- 
dia institutions and African American media makers in 
California to help repair the harm caused by anti-Afri- 
can American narratives produced by dominant white 
media institutions and to help nurture innovative 
media, civic-technology projects, and African American- 
owned media outlets; and supporting access to patents, 
copyrights, and trademarks through community-based 
education and legal assistance designed to assist African 
Americans through means such as funding for an 
African American public trust, funding for legal incuba- 
tor programs specifically benefiting African Americans, 
and funding to support educational opportunities for 
African Americans, such as continuing education, certif- 
icate programs, symposia, and technology conventions. 


These recommendations seek to address the harms asso- 
ciated with the disruption of African American cultural 
centers in the name of redevelopment and to address 
the history of censorship of African American-produced 
media and arts.'* These public works, educational, and 
legal services initiatives should be prioritized for areas 
predominately occupied by African Americans, or spac- 
es where African Americans have traditionally gathered 
for recreation in an effort to restore community water- 
ing holes and thriving cultural hubs that were lost in the 
name of urban renewal. The Task Force recommends 
that the proposed California American Freedmen Affairs 
Agency be granted authority to administer these pro- 
grams and have the discretion to provide this funding 
directly to individual applicants or to fund grants to 
NGOs that are involved in this work. These recommen- 
dations are intended to stand irrespective of whether 
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the Agency is ultimately created by the Legislature and, 
if so, whether it is constituted in a manner that would 
encompass the roles and responsibilities specified here. 


Eliminate the California Department of 
Corrections and Rehabilitation’s Practice 
of Banning Books 

States and local governments have engaged in racist cen- 
sorship of books written by African American authors, 
primarily in public schools and in prisons.”° The Task 
Force recommends that the Legislature direct the appro- 
priate state agency to review the California Department 
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Prison inmates read in the library of the York Community Reintegration Center in Niantic, CT. (2016) 


of Corrections and Rehabilitation’s list of banned books 
to determine whether the ban should remain in ef- 
fect. The Task Force aims to address the censorship of 
African American creative works by examining wheth- 
er written work, or publications featuring the stories 
or experiences of African American people and their 
forbearers, should be removed from the list of banned 
books. Alternatively, the Task Force recommends that 
the Legislature direct the California Department of 
Corrections and Rehabilitation to provide criteria and 
justification for banning particular books, and require 
evidence that a book ban is an effective means of accom- 
plishing a legitimate stated goal or purpose. 
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I. Policy Recommendations 


To address harms set forth in Chapter 10, Stolen Labor 
and Hindered Opportunity, the Task Force recommends 
the following. 


e Create Greater Transparency in 
Gubernatorial Appointments 


e Provide Guaranteed Income Program for Descendants 


e Eliminate Barriers to Licensure for People with 
Criminal Records 


e Transform the Minimum Wage Back into a Living Wage 


e Advance Pay Equity Through Employment Transparency 
and Equity in Hiring and Promotion 


e Create and Fund Professional Career Training 
e Create or Fund Apprenticeship Grant Programs 
e Fund African American Businesses 


e Fund African American Banks 


Create Greater Transparency in 
Gubernatorial Appointments 

The Governor of California appoints hundreds of peo- 
ple to the most important positions in public service, 
so there is a strong need for transparency in these 
appointments to ensure diverse and inclusive repre- 
sentation. Currently, there are no means to determine 
the demographic composition of these gubernato- 
rial appointments. The Task Force recommends the 
Legislature require that the employing agency of any 
gubernatorial appointee report to the Legislature, on 
an annual basis, the demographics of all current gu- 
bernatorial appointees, including their race, ethnicity, 
and whether they are a descendant of an enslaved in- 
dividual. The demographic data should also include 
the appointees’ age, gender, religion, party affiliation, 


Woman holding open store sign in window. Studies have demonstrated the substantial wealth advantages to self-employment. 
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veteran status, and sexual orientation. For gubernato- 
rial appointees who oversee social services programs, 
consideration should be given to the proportionate 


populations served. 


Provide Guaranteed Income Program 
for Descendants 


Nearly two-thirds of Americans live paycheck to pay- 
check! and more than half of Americans cannot afford 
a $1,000 emergency.” The Task Force recommends that 


A study of the City of Stockton’s guaranteed income program 
showed that providing families with a guaranteed income reduced 
income volatility, improved mental health, provided better job 


prospects, and provided greater financial security. 


the Legislature create a guaranteed income program 
for descendants of an enslaved person. The Legislature 
should determine the parameters of the program. A 
study of the City of Stockton’s guaranteed income pro- 
gram showed that providing families with a guaranteed 
income reduced income volatility, improved mental 
health, provided better job prospects, and provided 
greater financial security.* The study also showed that 
recipients of a guaranteed income obtained full-time 
jobs at over twice the rate of non-recipients, and that 
recipients were nearly twice as likely to be prepared to 


pay for a $400 unexpected expense.* 


In 2021, the California Guaranteed Income Pilot Program 
was established as part of the Fiscal Year 2021-22 budget 
agreed upon by Governor Newsom and the Legislature, 
to be overseen by the California Department of Social 
Services (CDSS).° This is the first state-funded guaran- 
teed income program in the United States.®° The plan is 
taxpayer-funded, and local governments and organiza- 
tions apply for the money to run their own programs, 
with CDSS determining who will receive funding.’ The 
goal of the program is to help pregnant women and 
young adults who recently aged out of the foster system 
to transition to a life on their own.® The program will al- 
locate more than $25 million for monthly cash payments 
to qualifying pregnant women and young adults who 
recently left the foster care system.® The Task Force’s 
proposed guaranteed income program could be mod- 


eled after this Pilot Program. 
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Eliminate Barriers to Licensure for People 
with Criminal Records 
One of the root causes of high recidivism rates is the in- 
ability of formerly incarcerated persons to obtain gainful 
employment.!° Nearly 30 percent of jobs require licen- 
sure, certification, or clearance by an oversight board or 
agency.!! But California law makes it more difficult for a 
person with a criminal record to obtain an occupation- 
al license after their release from incarceration.” The 
current system views people with criminal records as un- 
equal by having them suffer what the Institute for Justice 
calls a “civil death” by continuing to 
punish them after their release.!° 


In 2018, Governor Brown signed 
Assembly Bill (AB) No. 2138, legisla- 
tion that helped reduce barriers to 
licensure for individuals with prior 
criminal convictions, by remov- 
ing some of the broad discretion 
licensing boards had in denying ap- 
plications for licensure.'* The Task 
Force recommends that the Legislature expand upon AB 
No. 2138 by: (1) Prioritizing African American applicants 
seeking occupational licenses, especially those who are 
descendants; (2) eliminating or reducing the period in 
which a prior conviction for a “serious felony” can be 
held against a person, which is currently at seven years, 
with certain exceptions; and (3) reducing or shorten- 
ing the requirement that “substantially related criminal 
convictions” be considered and held against a person for 
seven years, with certain exceptions. 


Transform the Minimum Wage Back intoa 
Living Wage 

The minimum wage in California is $15.50/hour,” a rate 
likely less than a living wage, as the cost of living has 
significantly surpassed the minimum wage.!° The Task 
Force recommends that the Legislature raise the mini- 
mum wage to a living wage. The minimum wage should 
also be automatically adjusted on a regular basis to adjust 
for increases to the cost of living (including inflation). 


In 2022, a proposed initiative (the California Living Wage 
Act) to raise the minimum wage to $18 an hour over the 
next three years failed to qualify for the November ballot.” 
The proposal would have increased the minimum wage 
to $16 an hour in January 2023, increased it again to $18 
an hour in January 2025, and then it would have adjust- 
ed the minimum wage annually to account for the cost of 
living.!® The measure fell short because it failed to garner 
enough verified signatures by the deadline.!® The Task 
Force recommends that the Legislature conduct hearings 
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on what an appropriate amount would be for a living wage 
in California, and raise the minimum wage accordingly. 


Advance Pay Equity through Employment 
Transparency and Equity in Hiring 

and Promotion 

Black Californians earn 72 cents for every dollar earned 
by white Californians.”° This highlights a need for great- 
er transparency and accountability in employment. 
Though research has not demonstrated a solid causal 
link between openness about pay in the workplace and 
greater equity in pay, it does suggest a connection.”! 
“Companies that are more forthcoming about their com- 
pensation policies and practices tend to have smaller 
gaps with respect to gender, race, ethnicity, and pro- 
tected groups statuses of different kinds . . . .”’” Senate 
Bill No. 1162 (SB 1162), effective January 1, 2023, requires 
nearly 200,000 companies with 15 or more employees to 
disclose pay ranges in ads for jobs that will be performed 
in the state.”? In addition to requiring salary ranges, the 
law requires employers of all sizes to provide the salary 
range to an employee for the position they hold, if re- 
quested.”* The law also requires employers with 100 or 
more workers who are hired through third-party staff- 
ing agencies to submit pay data reports to the California 
Civil Rights Department for those workers, segregated 
by gender, race, and ethnicity.”° 


Also, Senate Bill No. 973 (SB 973) requires a private 
employer that has 100 or more employees, and that is 
required to file an annual Employer Information Report 
under federal law (i.e., employers engaged in interstate 
commerce with 100 or more employees), to submit a pay 
data report to the California Civil Rights Department 
that contains specified wage information.”° 


The Task Force recommends that the Legislature expand 
upon SB No. 973 and SB No. 1162 and enact legislation to 
ensure that the reach of those bills extends to all indus- 
tries operating in California, such that public disclosure of 
compensation and benefits for all employers is required 
by California law. Specifically, the Task Force recommends 
that the Legislature expand on these laws by: (a) requiring 
the Civil Rights Department to publish each private em- 
ployer’s pay data report; (b) providing for several forms 
of penalties to be assessed against employers for violating 
these requirements; and (c) including employers that are 
not currently within the scope of the law. 


With respect to the media and creative industries, this 
recommendation also aims to address the inequities 
and disparities that African American artists, media ex- 
ecutives, and employees behind the camera, especially 
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those who are descendants of enslaved persons, face in 
recruitment, salary, and promotion, as documented in 
Chapter 9, Control Over Creative, Cultural, & Intellectual 
Life. Legislation relevant to this area should specifical- 
ly require media companies operating in California to 
provide periodic reports to a designated agency, such as 
the Civil Rights Department, detailing the compensation 
and benefits of artists in California. This public report 
may then be used as a tool to identify and further reme- 
diate disparity in hiring, pay, and compensation for these 
and others involved in bringing artistic endeavors to the 
public. This recommendation is also designed to provide 
consumers with information to make informed purchas- 
ing decisions. While SB No. 973 was enacted to address the 
gender pay gap, this reeommendation seeks to surface 
similar information in the media industry specifically to 
identify and address pay disparities that exist for African 
American artists and executives. 


Create and Fund Professional Career Training 
As of 2019, median African American wages were equiv- 
alent to only 75.6 percent of white wages, falling from 
a height of 79.2 percent in 2000.”” African American 
women average 63 cents for every dollar white men 
earn.”® A key contributing factor to these disparities is 
that African Americans are less likely to be hired into 
high wage occupations and compensated equitably than 
comparably educated workers of other races.” African 
American workers are chronically underrepresented 
compared with whites in high salary jobs in technology, 
business, life sciences, architecture, and engineering, 
among other areas.°° 
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Architect at a construction site. 


The Task Force recommends that the Legislature cre- 
ate and fund training programs that enable African 
Americans, and especially descendants, to access em- 
ployment opportunities in areas in which they have been 
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underrepresented, including in the fields of medicine, 
management, information technology, mathematics, 
law, business, construction, and other sciences. There 
should also be a focus on building professional pipelines 
to create more investment bankers, CPAs, tax advisors, 
and financial advisors among descendants. Descendants 
who receive this financial wealth training should be 
encouraged, as part of their professional develop- 
ment, to engage in pro bono training that focuses on 
helping build generational wealth in African American 
and descendant communities. This recommendation 
is modeled after California’s Song-Brown Healthcare 
Workforce Training Act. The Legislature should amend 
Song-Brown, or create a new program that would add 
the above professions to the list of training programs 
eligible to contract with the state. For programs con- 
tracting with the state based on meeting the eligibility 
criteria, the authorizing state agency would determine 
the amount to pay a contracted program, and authorize 
the program to use funds received under the contract, 
pursuant to specified provisions of the law. 


Create or Fund Apprenticeship 

Grant Programs 

State licensure systems have historically worked in tan- 
dem with unions and professional societies to exclude 
African American workers from skilled, higher-paying 
jobs.*! Apprenticeship is way for individuals learn skills 
while earning a wage in order to upskill or reskill into a 
new career or new level of their career.*” 


The Task Force recommends that the Legislature create 
an apprenticeship grant program and/or target existing 
programs, to increase participation by African Americans, 
especially descendants, in apprenticeship industries and 
technical occupations. To effectuate this recommen- 
dation, the Task force recommends that the California 
Department of Industrial Relations be tasked to administer 
and award grants on a competitive basis to eligible regis- 
tered entities to increase African American participation 
in registered apprenticeship programs. In issuing grants, 
the Department would target registered apprenticeship 
programs in traditional and nontraditional apprentice- 
ship industries or occupations, such as for programs in 
construction, welding, electrical engineering, plumbing, 
information technology, energy, green technology, ad- 
vanced manufacturing, health care, or cybersecurity. 


Grantees under such a program could use the funds to 
establish or expand partnerships with organizations that 
provide African American participants access to finan- 
cial planning, mentoring, and supportive services that are 
necessary to enable an individual to participate in and 
complete a program under the apprenticeship system. 
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Funds could also be used to conduct outreach and re- 
cruitment activities, including assessments of potential 
African American participants in a program under the 
apprenticeship system. Those who are recipients of these 
apprenticeship programs would be highly encouraged to 
engage in pro bono training to help build generational 
wealth in African American communities, especially for 
those who are descendants of enslaved persons. 


Fund African American Businesses 

African Americans face many systemic barriers to 
building social and financial capital, which makes it in- 
creasingly difficult for African American entrepreneurs 
to secure the financial capital necessary to launch or 
grow their own businesses.?* This has led to what the 
Association for Enterprise Opportunity (AEO) calls “the 
wealth gap, the credit gap, and the trust gap.”** Business 
ownership allows African Americans to participate in 
local, regional, and global markets from which they 
have historically been excluded due to systemic racism 
and discrimination. Studies have demonstrated the 
substantial wealth advantages to self-employment and 
have shown that those who become self-employed ex- 
perience much stronger gains in wealth compared to 
individuals who never become self-employed.”° 


In 2017, AEO conducted a study that found “invest- 
ing to support the launch and growth of Black-owned 
businesses could build wealth for individuals and their 
families, assist with closing the wealth gap, revitalize 
communities, and contribute to an overall healthier 
economy... .”?° In 2022, AEO conducted another study 
in which it found around 22 percent of Black business 
owners reported strongly or somewhat disagreeing with 
the statement that they trusted institutions that provide 


AFRICAN AMERICAN BUSINESS OWNERS 
SHOW LACK OF TRUST IN INSTITUTIONS PROVIDING 


Business Education 
Financing 


Capital Investment 78% 


business education and training, over 35 percent report- 
ed strongly or somewhat disagreeing with the statement 
they trusted the institutions that finance businesses, and 
78 percent of respondents reported deciding not to ap- 
proach lenders or investors for capital, even when their 
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business needed it.?” These concerns can be addressed 


by intentional investment in African American business 
ownership, especially businesses owned and operated by 
those who are members of the descendant community. 


The Task Force recommends that the Legislature create 
and provide funding for a Small Business Investors Fund, 
which would be a forgivable, interest-free loan program 


of banks in majority-Black neighborhoods decreased 
14.6 percent, with some banks having an even larger 
drop. JP Morgan, for example, had 22.8 percent few- 
er banks in majority-African American neighborhoods 
by 2018 even though its overall decline in branches was 
only 0.2 percent.*° As the Brookings Institute concludes, 
“Ib]y 2021, majority Black census tracts were much 
less likely to have a bank branch than non-majority 
Black neighborhoods.”*® 


Federal, California, and local 
governments have historically un- 


Approximately 130 African American-owned banks were 
established between 1900 and 1934. Only eight banks survived 
the Great Depression, and today, “only 20 Black-owned banks 


dermined African American-owned 
banks by excluding them from full 
participation in the banking market. 
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available to owners of small businesses in African American 
commercial areas. These funds would be used for startup 
costs, store upgrades, and other business investments. The 
loans could range from $10,000 to $25,000, anda portion 
of the loan would be forgiven each year as long as the re- 
cipient remains in business in the same location. 


Fund African American Banks 

African Americans have historically faced systemic 
discrimination in banking, which has impacted their 
ability to accumulate wealth. African American owned 
banks have long provided banking services to African 
American communities, compensating for the dis- 
crimination that prevented African American families 
from accessing financial capital at other institutions.*® 
African American-owned banks played a vital role in 
providing financial support not only to individuals, 
but to African American churches, stores, newspa- 
pers, and nursing homes.?? Approximately 130 African 
American-owned banks, and 50 savings and loans and 
credit unions, were established between 1900 and 
1934.*° However, only eight of the African American- 
owned banks survived the Great Depression,*! and 
today, “only 20 Black-owned banks qualify as Minority 
Depository Institutions, according to the Federal 
Deposit Insurance Corporation.” *” 


Additionally, as the Brookings Institute has report- 
ed, “racial discrimination and various types of market 
failure have led to banking and credit deserts... .”*? 
Access to banks in African American communities has 
not only been limited by the decrease in the number 
of African American-owned banks, but by an overall 
decrease in the number of banks in African American 
neighborhoods.** Between 2010 and 2018, the number 
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tioned discrimination forced African 

American banks into precarious 

positions by denying these banks 
(and their customers) the ability to diversify their as- 
sets or loan portfolios. Since most white banks refused 
to provide mortgages to African Americans—a practice 
legally enforced by redlining—African Americans had to 
depend upon African American banks for home loans. 
Consequently, the majority of financial assets held by 
African American banks were often home loans, and 
the lack of diverse assets made these banks vulnerable 
to economic shifts, especially due to the other expressly 
discriminatory laws that denied their African American 
borrowers the ability to earn enough money to pay back 
those loans.*” Additionally, the government'’s redlining 
of African Americans devalued those homes (and home 
loans) and treated those home loans as risky investments, 
further denying African American banks a market in 
which to trade or leverage those investments. ** Similarly, 
the success of African American banks was often tied up 
with the fate of the African American businesses that 
they financed. But discrimination throttled the ability of 
African American businesses to make profits, and when 
these businesses collapsed, so did the African American 
banks that invested their money into them.*? Likewise, 
the expressly discriminatory policies of federal, state, 
and local governments that deprived African Americans 
of wealth and fair compensation for their labor denied 
African Americans the ability the accumulate the money 
or deposits necessary to infuse African American banks 
with the capital necessary to finance loans for the com- 
munity more broadly.*° 


To remedy the discrimination that has undermined 
African American banking, the Task Force recommends 
that the Legislature create a California Community 
Development Financial Institutions Program. This would 
be a state program modeled upon the federal Community 
Development Financial Institutions Program (CDFI 
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Program). Such a program would invest state resources, 
matched with private funding, in African American- 
owned Minority Depository Institutions (MDIs). The 
program would also offer financial assistance and tech- 
nical assistance awards to MDIs. 


Further, the Task Force recommends that the Legislature 
create an MDI Investment Tax Credit Program to support 
equity investments in African American owned MDIs, 
to encourage investors to make equity investments in 
those institutions. 


Finally, the Task Force recommends that the Legislature 
create a Bank Deposit Program to expand the use of MDIs 
specifically for African American owned banks, espe- 


in mainstream America.” 


cially ones owned by California descendants of persons 
enslaved in the United States.°! Through this program, 
the California Department of Financial Protection and 
Innovation®” would receive applications from depos- 
itory institutions or credit unions, and certify whether 
such depository institution or credit union is an African 
American-owned depository institution. The Department 
would also maintain and publish a list of all depository 
institutions and credit unions that have been so certified, 
and periodically distribute the list to all state departments 
and agencies, local governments, and interested private 
sector companies. The Task Force also recommends that 
the Legislature require each state department or agency 
to develop and implement standards and procedures to 
prioritize, to the maximum extent possible as permitted 
by law and consistent with principles of sound financial 
management, the use of African American-owned de- 
pository institutions to hold the deposits of each such 
department or agency. The head of each department or 
agency would also be required to submit to the Legislature 


African American-owned banks not only provide financial 
services to African American businesses—they also play a critical 
role “giving members of the African American community a 
sense of security and confidence in their ability to gain a foothold 
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areport on the actions taken to increase the use of African 
American-owned depository institutions to hold the de- 
posits of each such department or agency. Institutions 
owned by a descendant of an enslaved individual should 
receive special consideration. 


Today, African American-owned banks still play a vital 
role in repairing the persisting harm from discrimina- 
tion, and these proposals serve to support these banks 
and their critical role. In a 2022 joint notice of proposed 
rulemaking to update federal regulations, for example, 
the Department of Treasury, Federal Reserve Board, 
and Federal Deposit Insurance Corporation recognized 
how discriminatory policies like redlining have “greatly 
contributed to the economic distress” now experi- 
enced by “minority communities,” 
and the proposed rulemaking 
acknowledged community feed- 
back that bank partnerships with 
minority depository institutions— 
such as African American-owned 
banks—“are key in helping to meet 
the credit needs” of the commu- 
nities harmed by the legacies of 
persisting discrimination. 


As the Brookings Institute explained, 
limited access to capital is “the most important factor that 
constraints the establishment, expansion, and growth of 
Black-owned businesses.”** African American-owned 
banks help reverse the discriminatory policies that 
continue to limit African American access to capital, 
as these banks approve a higher percentage of loans to 
African American applicants than other banks.°° As one 
scholar puts it, African American-owned banks not only 
to provide financial services to African American busi- 
nesses—they also play a critical role “giving members 
of the African American community a sense of securi- 
ty and confidence in their ability to gain a foothold in 
mainstream America.”®© 


The Task Force urges the Legislature to implement the 
recommendations contained in this chapter to ensure 
that these critical institutions are uplifted and empow- 
ered to build wealth for African Americans, especially 
descendants, and reverse the vestiges of racist banking 
policies in our state and country. 
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CHAPTER 28 = pouicies aDpressinc [he Unjust Legal System 


COURTESY OF SAM SCHOLESVIA GETTY IMAGES 


I. Policy Recommendations 


In order to redress the harms set forth in Chapter 11, An 
Unjust Legal System, the Task Force recommends that 
the Legislature take the following actions: 


e Allocate Funds to Remedy Harms and 
Promote Opportunity 


e Eliminate Barriers for African American Prospective 
Attorneys by Funding Legal Education and Ending 
Discriminatory Gatekeeping at the State Bar 


e Prohibit Cash Bail and Mandate that Those Who Are 
Acquitted or Exonerated be Reimbursed by the Entity 
or Entities at Fault 


e Enact Enforceable Legislation with Penalties that 
Dismantles the School to Prison Pipeline and 
Decriminalizes the Youth Justice System 


e Amend the Penal Code to Clarify and Confirm 
Decriminalization of Transit and Other Public 
Disorder Offenses 

e Amend the Penal Code to Shift Public Disorder 
Infractions and Low-Level Crimes Outside of Law 


Enforcement Jurisdiction 


e Prohibit Pretextual Traffic and Pedestrian Stops, 
Probation Inquiries, and Consent-Only Searches 


e Mandate Policies and Training on Bias-Free Policing 

e Enact Legislation that Requires the Department 
of Justice to Promulgate Model Law Enforcement 
Policies Designed to Prevent Racial Disparities 
in Policing 


e Repeal Three Strikes Sentencing 


e Abolish the Death Penalty (See Chapter 19 for the text 
of this recommendation.) 


e Strengthen and Expand the Racial Justice Act 


Old state penitentiary 
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e Assess and Remedy Racially Biased Treatment of 
African American Adults and Juveniles in Custody 
in County Jails, State Prisons, Juvenile Halls, and 
Youth Camps 


e Accelerate Scheduled Closures of Identified 
California State Prisons and Close Ten Prisons Over 
the Next Five Years, with Financial Savings Redirected 
to the California American Freedmen Affairs Agency 


e Require Payment of Fair Market Value for Labor 
Provided by Incarcerated Persons (See Chapter 19 for 


the text of thisrecommendation.) 


e Emphasize the “Rehabilitation” 


accordingly recommends that the Legislature fund a 
number of programs and initiatives that will empower the 
African American community to support itself in working 
to overcome this institutional racism in the legal system. 


First, in order to create a body of reference for repeat- 
able, scalable programs, the Legislature should create 
a program to provide hyper-local grants or contracts 
to community-based organizations with track records 
of successful public safety work, and ensure that there 
is effective reporting, publication of methodologies 
and outcomes, and transparency and quality control 


For rdingly r mmen that the Legislature 
in the California Department of YS UGE leet Cle sercligie ny) Mase emes . ce 


Corrections and Rehabilitation 
(See Chapter 19 for the text of 


fund a number of programs and initiatives that will empower 
the African American community to support itself in working to 


this recommendation.) 


e Prohibit Private Prisons from 
Benefiting from Contracts with 
CDCR to Provide Reentry Services to Incarcerated or 
Paroled Individuals (See Chapter 19 for the text of 
this recommendation.) 


e Increase Efforts to Restore the Voting Rights of 
Formerly and Currently Incarcerated Persons 
and Provide Access to Those Who Are Currently 
Incarcerated and Eligible to Vote (See Chapter 21 for 
the text of this recommendation.) 


e Eliminate Legal Protections for Peace Officers Who 
Violate Civil or Constitutional Rights (See Chapter 
20 for the text of this recommendation.) 


e Recommend Abolition of the Qualified Immunity 
Doctrine to Allow Victims of Police Violence 
Access to Justice (See Chapter 20 for the text of 
this recommendation.) 


e End the Under-Protection of African American 
Women and Girls (See Chapter 25 for the text of 
this recommendation.) 


Allocate Funds to Remedy Harms and 
Promote Opportunity 

For too long, state funds have been used inefficiently 
and in a manner that did not achieve results for African 
Americans in California. The existence of an unjust le- 
gal system, as detailed in Chapter I, is due in no small 
part to the lack of funding available to those who have 
been most victimized by a system that is racist not only in 
effect, but as described herein, by design. The Task Force 


overcome this institutional racism in the legal system. 


mechanisms on the grants and contracts. Second, the 
Legislature should allocate funding, potentially through 
state-funded universities, for disparity studies to in- 
form public contracts and grants to community-based 
organizations working to further criminal justice re- 
forms. Third, in order to ensure that law enforcement 
is inclusive of the African American population, the 
Legislature should fund grant programs to incentivize 
African American employment in law enforcement, 
especially those who are descendants of persons en- 
slaved in the United States, particularly in underserved 
areas or in areas that have an established history of 
racist laws, policies, or impact. Fourth, to ensure that 
African American individuals on probation are able to 
fully participate in society and overcome the negative 
effects of their supervision as a result of an unjust legal 
system, the Legislature should create a mechanism to 
compensate individuals on probation. Finally, exonera- 
tion compensations should be increased, with particular 
compensation to be provided for lost wages. 


Eliminate Barriers for African American 
Prospective Attorneys by Funding Legal 
Education and Ending Discriminatory 
Gatekeeping at the State Bar 

As discussed in Chapter 11, An Unjust Legal System, 
part of the reason that the criminal justice system fails 
California’s African American population is the lack of 
African American attorneys, due to the barriers that pre- 
vent individuals from becoming attorneys. One such 
barrier involves the moral character review process as- 
sociated with admission to the State Bar, which places 
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particular emphasis on criminal history.' “[B]ecause ap- 
plicants are screened based on their criminal records, the 
moral character review process will likely reflect the racial 
disparities that plague the U.S. criminal justice system as 
a whole.”? The Task Force accordingly recommends that 
the Legislature take action to make the legal profession 
more accessible for aspiring African American attorneys, 
especially individuals who are descendants of an enslaved 
person, by prohibiting the State Bar of California from 
considering offenses in moral fitness determinations that 
disproportionately affect African Americans and that do 
not reflect on moral character. The Legislature should 
also establish a fund or scholarship program to pay for 
the education of descendants pursuing legal degrees (con- 
sistent with recommendations elsewhere in this report for 
those pursuing medical, science, and education degrees). 
The Legislature should consider emphasizing communi- 
ty-serving roles such as public defenders, public interest 
attorneys, and children’s rights positions in establishing 
eligibility for the receipt of these funds, in order to maxi- 
mize the beneficial impact on the relevant community, but 
without precluding or discouraging opportunities to pur- 
sue other subject matter areas as well as private practice. 


Prohibit Cash Bail and Mandate that Those who 
are Acquitted or Exonerated be Reimbursed by 
the Entity or Entities at Fault 

The cash bail system is at the core of many of the class 
and race-based inequities in the criminal legal system. 
As discussed in Chapter 11, An Unjust Legal System, those 
with resources can bail out and return to their homes, 
families, and jobs; those without resources languish in 
jail and suffer innumerable collateral consequences, de- 
spite not having been convicted of any crime and despite 
the presumption of innocence. Pretrial detention can last 
months and even years, during which incarcerated in- 
dividuals suffer countless harms including deteriorating 
mental and physical health, risk of sexual violence, and 
lasting trauma.’ Ties to the outside world can be quickly 
severed, including through the loss of housing, employ- 
ment, and even children.* Ultimately, these harms exert 


Compared to white defendants, 
African American defendants are up to 


25% 


MORE LIKELY 


to be detained pretrial 
or face financial 
conditions upon release 


significant pressure on defendants to accept plea bargains 
in order to be released from custody rather than fighting 
the charges at trial.® 
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As with other stages of the criminal legal system, racial 
disparities persist in pretrial detention outcomes and 
the setting of bail.° For example, Black defendants are 
10 to 25 percent more likely to be detained pretrial or to 
face financial conditions upon release, and median bond 
amounts are often about $10,000 more (and potential- 
ly as high as double the amount) for Black defendants 
than for white defendants.’ Despite the staggering cost 
of bail, many individuals and their families piece to- 
gether the funds needed, and then end up indebted to 
bail bondsmen. The result, as a recent study of the Los 
Angeles County bail program concluded, “is a multi-bil- 
lion dollar toll that demands tens of millions of dollars 
annually in cash and assets from [the] most economically 
vulnerable persons, families, and communities.”® 


The disparities associated with cash bail have led to 
widespread reform efforts across the nation and in 
California, with mixed results. For example, the imple- 
mentation of pretrial assessment tools in New Jersey and 
Kentucky have not reduced disparities to the extent an- 
ticipated.° In California, the Legislature in 2018 passed 
Senate Bill No. 10 (SB10), which would have replaced cash 
bail with a pretrial risk assessment tool assessing flight 
and danger risks.'"° But the legislation was stayed and, 
in 2020, SB 10 was repealed through Proposition 25." 


In parallel with these and other legislative efforts, 
litigants have also raised constitutional challenges to 
the cash bail framework. Most significantly, in In re 
Humphrey (2021) 11 Cal.5th 135, the California Supreme 
Court held that the setting of bail that an individual can- 
not afford violates the rights to both equal protection 
and substantive due process.” The Court accordingly 
ruled that bail must be set at a level that an accused 
individual can reasonably afford, and it further ruled 
that an accused individual cannot be held in custody 
prior to trial absent an individualized determination 
regarding danger and flight risk.’* Unfortunately, de- 
spite the breadth of the Humphrey decision, it has had 
little practical impact on the corrosiveness of bail." 
For example, despite Humphrey, the pretrial jail pop- 
ulation, bail amounts, and average length of pretrial 
detention have not decreased.” Moreover, lower courts 
consistently fail to follow the dictates of Humphrey, and 
many have read Humphrey to increase their authority 
to impose no-bail holds." 


Ultimately, the problem of wealth-based detention re- 
quires legislative action, and the Task Force accordingly 
recommends that the Legislature take all steps necessary 
to definitively end cash bail. These reforms should in- 
clude, at a minimum: the codification of a presumption 
of pretrial release in all criminal cases; increased fund- 
ing for non-law enforcement pretrial services agencies 


school 


Chapter 28 —€3— Policies Addressing the Unjust Legal System 


to improve pretrial release support programs; and a 
statewide zero bail schedule.” If the Legislature choos- 
es to implement a pretrial assessment tool or equivalent 
algorithm, such as in SB 10, special care must be taken to 
ensure that the tool does not perpetuate the same biases 
and disparities that have infected so many other parts of 
the criminal legal system.'* Finally, the Legislature should 
also establish a framework for timely compensation of 
those held pretrial who were later acquitted and/or 
exonerated. The Legislature should also establish a meth- 
odology for apportioning responsibility for reimbursing 
those individuals who have been found to have been as- 


social workers, guidance counselors, 


historically meaningful locales. 


sessed inappropriate or excessive bail, whether through 
the fault of the investigating, arresting, or prosecuting 
agency or mishandling of the matter by the court system. 


Enact Enforceable Legislation with Penalties 
that Dismantles the School to Prison Pipeline 
and Decriminalizes the Youth Justice System 
Chapter 6, Separate and Unequal Education, details the 
ways in which African American students are dispropor- 
tionately subject to exclusionary discipline in school, 
which in turn leads to higher risk of dropout and juve- 
nile justice involvement. Moreover, African American 
students are more likely to attend schools with law en- 
forcement on campus and greater security measures, 
and African American students are also more likely to 
be arrested than their white peers. Commonly known as 
the “school-to-prison pipeline,” this dynamic has devas- 
tated the African American community by victimizing its 
youth. The Task Force accordingly recommends several 
measures to mitigate and ultimately end the school- 
to-prison pipeline, in addition to those reeommended 
to address the harms discussed in Chapter 6 regarding 
school discipline. 


School-Related Recommendations 

The Task Force recommends eliminating law enforce- 
ment and probation officers from school campuses.’ 
Current funding for school policing should be reallocated 
to school social workers, guidance counselors, psychol- 
ogists, wellness centers, and therapeutic resources that 


Current funding for school policing should be reallocated to 
psychologists, 
wellness centers, and therapeutic resources that support trauma- 
informed curriculum, mentoring programs, and school field trips to 
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support trauma-informed curriculum, mentoring pro- 
grams, and school field trips to historically meaningful 
locales.” In the alternative, the Task Force recommends at 
least limiting and restricting the presence and activity of 
peace officers in California schools. Specifically, the pro- 
posed legislation would: (1) repeal California Education 
Code section 38000, subdivision (b), and eliminate school 
police departments; (2) prohibit the use of supplemental 
and concentration grant funding to finance peace offi- 
cers operating as school police, school security, or school 
resource officers, which presently is permitted under 
California’s local control funding formula under certain 
circumstances;”! (3) require a mem- 
orandum of understanding, subject 
to public board approval, between 
school districts and law enforcement 
agencies that provide services to 
school campuses; (4) require training 
by the Commission on Peace Officer 
Standards and Training (POST) for 
all peace officers, with supplemental 
training for peace officers with sub- 
stantial juvenile-specific duties, and 
require that the training be updated 
regularly, at least every three years, as the current training 
has not been updated for decades and best practices for 
juvenile justice changes rapidly; (5) require implicit bias 
training for all peace officers, with supplemental train- 
ing for those with substantial juvenile-specific duties that 
takes into account juvenile behavioral and emotional 
development; and (6) require data collection and annual 
reviews tracking disparities in police encounters. 


The Task Force also recommends that the Legislature re- 
quire that any new law enforcement facilities, including 
but not limited to precincts, stations, or jails, be a speci- 
fied, appropriate distance away from schools. Children 
should not have to walk past a police station, jailhouse, 
or other carceral institution on their way to school. 
Preexisting police precincts that are in close proximity 
to schools should be required to provide resources to 
help actively disrupt the school-to-prison pipeline. 


Juvenile Justice Recommendations 

The juvenile justice system imposes a closely related set of 
discriminatory harms against African American youth. As 
discussed in Chapter 6, Separate and Unequal Education, 
and in Chapter 11, An Unjust Legal System, the juvenile 
justice system disproportionately arrests and detains 
African American students as compared to other ethnic 
groups, and it fails to provide the kind of rehabilitation 
it purports to focus on. The Task Force accordingly rec- 
ommends several reforms to the juvenile justice system. 
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First, the Task Force recommends establishing presump- 
tive diversion for the vast majority of youth offenses. 
Underlying diversion is the recognition that most youth 
do not need court-based intervention. Although ap- 
proaches vary, research suggests that diverting young 
people from justice systems as early as possible—prior 
to formal arrest and prosecution and thus without any 
court proceedings—is an effective and promising prac- 
tice.”” Where diversion practices exist, non-white youth 
have had disproportionately less access to such a path- 
way in lieu of justice involvement.” 


Second, the Task Force recommends limiting juvenile 
probation terms and restricting formal supervision 
for youth. Probation can increase the likelihood that 
youth will be charged with probation violations, result- 
ing in incarceration, often for minor transgressions.™* 
Wardship probation, therefore, should be limited to six 
months as a default—with robust case planning driven by 
clearly identified goals and needs assessments—and any 
extension after six months should require the decision 
of a judge, with the need for any extensions required 
to be established by clear and convincing evidence. 
Currently, there are no restrictions on which youth may 
be formally supervised by probation.” As noted above, 
the system should divert as many youth as possible, and 
formal probation should be reserved for serious cases 
where youth are adjudicated of felony offenses. Lastly, 
the number and type of conditions or terms of proba- 
tion should be limited, and the quality of supports and 
services should be improved. 


Third, the Task Force recommends that the Legislature 
prohibit the application of strike enhancements for any 
juvenile adjudication (including retroactively), as was 
previously proposed in Assembly Bill No. 1127.7° Juvenile 
court adjudications can be considered prior convictions 
under California's “Three Strikes law.””’ Youth sixteen 
and older can thus receive permanent “strikes” on their 
adult records if adjudicated for specified felonies.”* A 
wide range of crimes are “strike-able” offenses, includ- 
ing non-violent crimes such as residential burglary and 
certain drug or gang-related crimes.”° The behavior 
underlying many of these strike charges is often deeply 
rooted in normal adolescent development.*° 


Fourth, the Task Force recommends that the Legislature 
end all adult prosecution of youth. Youth in criminal court 
face adult penalties, including lengthy state prison terms 
and all of the collateral, lifelong effects of an adult record.” 
Transferring a youth to the adult system has another irrevo- 
cable effect: Youth miss opportunities for age-appropriate 
treatment, education, and developmentally important 
activities.” Moreover, Black youth are significantly more 
likely than white youth to be prosecuted in adult court.¥ 
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Amend the Penal Code to Clarify and 
Confirm Decriminalization of Transit 

and Other Public Disorder Offenses 

Transit mobility laws perpetuate vestiges of slavery to 
the extent that they criminalize poverty and race, limit 
economic opportunity, and lead to the displacement of 
African Americans. Several recent laws were designed 
to decriminalize fare evasion and other low-level transit 
violations.** However, the Task Force is informed that 
the transit departments, their law enforcement part- 
ners, and the courts are still criminally citing people 
for fare evasion because they interpret the law to allow 
for continued criminal prosecution.* Accordingly, the 
Task Force recommends that the Legislature amend 
these decriminalization statutes to make clear to rel- 
evant agencies, law enforcement, and the courts that 
people must not receive criminal citations for transit vi- 
olations (e.g., replace any “may” language with “must”). 
The Legislature should also afford victims a private right 
of action to seek compensation for unlawful arrests and/ 
or prosecutions for fare evasion and other low-level 
transit violations. 


Amend the Penal Code to Shift Public 
Disorder Infractions and Low-Level Crimes 
Outside of Law Enforcement Jurisdiction 

A signification proportion of law enforcement contact 
with the public relates to low-level, non-violent offens- 
es. Thus, for example, law enforcement is frequently 
tasked with enforcing public disorder offenses, such 
as illegal camping, public intoxication, disorderly con- 
duct, minor trespass, and public urination.*° Although 
the subjects of these contacts are often experiencing 
homelessness, a mental health crisis, or both, the re- 
sponding officers typically possess neither training 
nor expertise in working with these vulnerable pop- 
ulations.*’ This disconnect often results in the use of 
excessive and sometimes fatal force that falls dispro- 
portionately on Black individuals.** 


Given the devastating impacts of this kind of over-po- 
licing, the Task Force recommends that the Legislature 
prohibit law enforcement from criminally enforcing 
public disorder infractions and other low-level crimes. 
Instead, a public health and safety institution, without 
criminal arrest or prosecution powers, would enforce 
prohibitions such as sleeping on the sidewalk, fare eva- 
sion, and similar transit-related or other public disorder 
violations that criminalize poverty. People arrested or 
criminally prosecuted for these administrative viola- 
tions should be granted a private right of action to sue 
for damages or should automatically receive a damages 
payout. Relatedly, the Task Force recommends that the 
Legislature establish a compensation scheme for those 
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previously convicted of loitering with intent to commit 
prostitution, given that the Legislature has already re- 
pealed the criminal prohibitions against such conduct.*? 


Prohibit Pretextual Traffic and Pedestrian 
Stops, Probation Inquiries, and Consent- 
Only Searches 

Traffic stops are one of the most frequent means of 
law enforcement contact with the public.*® Given the 
myriad potential traffic violations, officers have broad 
discretion over whether to enforce the countless minor 
violations they may observe each day. And when officers 
decide to conduct a traffic stop, it can often be pretextu- 
al, meaning that while the stop is ostensibly to address 
a minor traffic infraction, in reality it is being used by 
the officer as a means to conduct a comprehensive in- 
vestigation and search.*’ Unsurprisingly, pretext stops 
are disproportionally used against African American 
drivers, with sometimes fatal consequences.” In rec- 
ognition of this concerning practice, the Legislature 
passed the Racial and Identity Profiling Act (RIPA) in 2015.** 
Under RIPA, all California law enforcement agencies are 
required to collect and report data regarding all stops 
and detentions, as well as the outcome of those contacts 
(e.g., searches and the outcome of searches).** The leg- 
islation also established the RIPA Board, which is tasked 
with analyzing and publishing the reported data, and 
making recommendations to address its findings. 


Since its inception, the RIPA Board has consistently 
found “trends in disparities for all aspects of law en- 
forcement stops, from the reason for stop to actions 
taken during stop to results of stop.”*® For example, in 
its most recent report, the Board found that Black in- 
dividuals represented a higher proportion of stopped 
individuals than their proportion of the population, *® 
and that Black individuals were also more likely to have 
forced used against them than white individuals.*’ 
Moreover, stopped individuals perceived to be Black 
were searched at more than two times those perceived 
to be white, and Black youth were searched at nearly 
six times the rate of white youth.** Yet for searches con- 
ducted pursuant to consent, officers were least likely to 
find contraband during searches of Black individuals as 
compared to white.*® 


These RIPA data and conclusions—which are consistent 
with national data®°°—demonstrate the racially biased 
rate of pretext stops. Yet there is typically no Fourth 
Amendment remedy for an individual whose stop was 
pretextual, even if they can prove that they were stopped 
solely due to their race. Indeed, in Whren v. United States 
(1966) 517 U.S. 806, the United States Supreme Court 
held that an officer’s subjective intentions, even if racist, 
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are irrelevant to an asserted Fourth Amendment vio- 
lation, outside the context of an inventory search or 
administrative inspection.*’ The Court stated that the 
Constitution prohibits selective enforcement of the law 
based upon race, but the constitutional basis for objecting 
to intentionally discriminatory application of laws is the 
Equal Protection Clause, not the Fourth Amendment.” 
However, equal protection challenges to traffic stops are 
especially difficult to prove, largely because of the leeway 
that Whren and traffic laws afford police.** 


Compared to white youth, 
African American youth were 


X to be stopped & searched 
MORE LIKELY 


In its 2023 Report, the RIPA Board called on the Legislature 
to take steps to eliminate pretext stops.™ Specifically, 
the Board encouraged the Legislature, law enforcement 
agencies, and local district attorneys to “limit enforce- 
ment of traffic laws and minor offenses that pose a low 
risk to public safety and show significant disparities in 
the rate of enforcement.” It also proposed that armed 
law enforcement only conduct traffic stops when there is 
a public safety concern, and to more generally shift traf- 
fic enforcement out of the law enforcement purview. 
The California Committee on Revision of the Penal Code 
issued a similar set of recommendations in 2022, and it 
specifically recommend that law enforcement be pro- 
hibited from stopping drivers for technical, non-safety 
related traffic offenses. *’ Outside of California, several 
localities, and at least one state, have enacted reforms to 
curtail or prohibit pretext stops.*® 


The Task Force joins in the reform movement against 
pretext stops, and recommends that the Legislature 
prohibit law enforcement traffic stops for low-lev- 
el infractions such as expired registration, lighting 
equipment issues, air fresheners, and tinted windows. 
Enforcement of these types of offenses could be achieved 
through other means, such as mailed citations or warn- 
ings, or through other entities, such as unarmed traffic 
enforcement officers. The Legislature should also con- 
sider restricting the actions an officer can take during a 
permissible traffic stop, such as precluding the officer 
from inquiring as to probation or parole status or re- 
questing (absent probable cause) permission to search 
the vehicle. Finally, fines and fees associated with the 
relevant traffic infractions should be eliminated. 
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Mandate Policies and Training on 
Bias-Free Policing 

Existing law prohibits a peace officer from engaging 
in racial or identity profiling,°® but law enforcement 
agencies (LEAs) are not required to have any policy 
that specifically addresses bias or prohibits bias-based 
policing. Peace officers, therefore, may lack guidance 
on how to interact with the public in a neutral and fair 
manner and how to assess whether a call for service is 
rooted in the bias of the caller against another person 
(i.e., bias-by-proxy). Indeed, a recent report from the 
Auditor of the State of California found that officers 
from five separate law enforcement agencies had ex- 
hibited biased conduct either while on duty and/or in 
social media posts.® Finally, law enforcement bias ex- 
tends not only to perceived suspects, but also to African 
American victims, particularly women and girls. As dis- 
cussed in Chapter 8, Pathologizing African American 
Families, African American women are often hesitant 
to report abuse due to distrust of law enforcement, and 
that distrust is justified given that government actors 
and the judicial system have unfairly disregarded and 
stereotyped them. 


The Task Force accordingly recommends that the 
Legislature enact legislation to require LEAs to maintain 
a publicly-posted policy that: (1) prohibits bias-based 
policing; (2) provides guidance on how to interact with 
community members in a fair and unbiased manner; 
and (3) explains how to respond to calls for service that 
are based on the bias of the caller. The Task Force also 
recommends that LEAs be required to collect and an- 
alyze data to understand and correct for systemic bias 
towards both suspects and victims. LEAs would also be 
required to provide academy training and continuing 
training on bias-free policing, including training on im- 
plicit bias, as has been previously proposed in Assembly 


media posts. 


Bill No. 243.° Finally, the Task Force also recommends 
that the Legislature enact workplace protections for 
counter-bias cultural humility trainers, who are of- 
ten employees of agencies and may be ostracized and 
experience retaliation for their role in implementing 
trainings such as those required by Assembly Bill Nos. 
241 and 242. 


A recent report from the Auditor of the State of California found 
that officers from five separate law enforcement agencies had 
exhibited biased conduct either while on duty and/or in social 
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Enact Legislation that Requires the 
Department of Justice to Promulgate Model 
Law Enforcement Policies Designed 

to Prevent Racial Disparities in Policing 
There are no uniform and comprehensive model policies 
for countering racial bias or reducing racial disparities, 
and many LEAs have adopted standardized policies de- 
veloped by private entities, which do not always align 
with best practices. Model policies on these issues would 
ensure uniformity and would reduce instances of officer 
misconduct and excessive force. Accordingly, the Task 
Force recommends that the Legislature enact legislation 
to require the California Department of Justice to pro- 
mulgate model policies and training materials designed 
to counter racial bias and reduce racial disparities in law 
enforcement contacts and uses of force. The policies 
should cover, among other topics: (1) permissible use 
of force, as well as use-of-force training, reporting and 
investigation; (2) citizen complaints; (3) bias prevention; 
(4) stops and searches; (5) interactions with vulnerable 
populations; (6) community engagement and transpar- 
ency; and (7) recruitment, hiring, and retention. LEAs 
would be required to adopt these model policies or 
their equivalents, and implement training for sworn 
and non-sworn employees, as well as management and 
leadership at all levels. 


Repeal Three Strikes Sentencing 

Three Strikes sentencing®™ has been one of the most 
prominent drivers of mass incarceration in California 
over the past three decades. Enacted in 1994 through 
Proposition 184 and Assembly Bill No. 971,°* the Three 
Strikes Law imposed, among other enhancements, a life 
sentence for anyone convicted of a felony who had pre- 
viously been convicted of two or more violent or serious 
felonies. As initially enacted, the Three Strikes Law led 
to life terms for many individuals 
whose third strike was non-violent, 
such as stealing loose change from 
a parked car.® The Three Strikes 
Law can also enhance sentences for 
individuals with just one strike be- 
cause a Single prior strike doubles 
the maximum punishment for any 
newly charged felony. 


In 2012, California voters ap- 
proved Proposition 36, the Three Strikes Reform Act. 
Proposition 36 eliminated life sentences for non-se- 
rious, non-violent crimes, and it also established a 
procedure for individuals serving life sentences to pe- 
tition the court for resentencing. Proposition 36 did 
not alter the doubling impact of a prior strike, nor did 
it require that the second felony be serious or violent. 
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Several other remaining features of the law reflect its 
expansive scope. For example, there is no limit on how 
old a strike can be,” though many other states have five 
or ten year “washout” periods.®* Juvenile convictions 
can also count as strikes for 16 or 17 year olds,®® making 
California the only state in the nation that allows for 
strikes against children.” 


Despite Proposition 36, Three Strikes continues to heav- 
ily impact the length of prison terms in California. As 
of 2021, more than 30,000 people were serving pris- 
on terms lengthened by Three Strikes, including more 
than 7,400 whose current conviction is neither serious 
nor violent.” Indeed, nearly 65 percent of admissions 
to prison with a double-sentence enhancement are for 
non-violent, non-serious felonies.” Although both pros- 
ecutors and judges can exercise discretion, in certain 
circumstances, to avoid application of strike-enhanced 
sentences, this discretion has led to significant dispar- 
ities across counties (and likely within a given county 
among different judges).” For example, while nearly 
40 percent of individuals sentenced in Tuolumne and 
Placer counties were sentenced under the Three Strikes 
Law, at least six California counties impose strike-en- 
hanced sentences less than 20 percent of the time.” 


Three Strikes sentencing also disproportionately im- 
pacts African Americans. Specifically, 37 percent of those 
sentenced under Three Strikes are Black, although Black 
individuals comprise only five percent of California.” 
Black individuals sentenced under Three Strikes are 
also overrepresented relative to their share of the pris- 


AFRICAN AMERICANS 
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on population,” meaning that Three Strikes effectively 
amplifies preexisting disparities in the criminal legal 
system. The statewide racial disparities are also present 
at the county level in that certain counties impose Three 
Strikes sentences in a more racially disparate manner 
than others.” In parsing these data, the California 
Committee on Revision of the Penal Code identified a 
“disturbing trend:” “when the criminal system has the 
option to punish more harshly, it does so disproportion- 
ately against people of color.” 


Proponents of Three Strikes laws typically claim that 
they reduce crime through both general deterrence 
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and removal of the offending individual from soci- 
ety. The data, however, does not support these claims. 
Although crime rates fell in the years after Three Strikes 
was enacted, studies have found that rates had already 
been declining nationally for several years prior to en- 
actment.”” Among individuals released early through 
resentencing after the passage of Proposition 36, the re- 
cidivism rate stands at less than two percent—well below 
state and national averages.*° 


Many states have reformed their Three Strikes laws to 
mitigate their harsh impacts.*! At the federal level, the 
First Step Act amended the federal Three Strikes law to 
reduce the maximum punishment from life in prison to 
25 years.* In California, recent efforts to repeal Three 
Strikes by voter initiative have fallen short,** and so the 
Task Force now recommends that the Legislature take all 
necessary steps to repeal the Three Strikes Law. Because 
of the tens of thousands of individuals currently incar- 
cerated as a result of Three Strikes sentences, the Task 
Force recommends that the repeal be made retroactive 
and that it allow for currently-imprisoned individuals 
to petition the court for resentencing. 


Strengthen and Expand the Racial 

Justice Act 

The Racial Justice Act—in particular, its prohibition 
against racial disparities in charging, conviction, and 
sentencing decisions—is California’s direct response to 
the U.S. Supreme Court’s decision in McCleskey v. Kemp 
(1987) 481 U.S. 279.** The Court in McCleskey held that 
evidence of racial disparities across 
death penalty decisions does not 
suffice to demonstrate an equal 
protection violation.* The accused 
person “must prove that the deci- 
sionmakers in his case acted with 
discriminatory purpose.”** As most 
prosecution decisions take place 
behind closed doors, relatively few 
openly share racist views, and pros- 
ecutors and other court actors often lack awareness of 
their own biases, the McCleskey decision erected a nearly 
insurmountable hurdle for the vast majority of challeng- 
es to racial disparities in the criminal legal system.*’ 


In McCleskey, the defense team had presented the seminal 
“Baldus study,”®* which, after controlling for more than 
200 non-racial factors impacting sentencing,*? found 
significant racial disparities in the State of Georgia’s ap- 
plication of the death penalty, based on the race of the 
person accused of the crime, the race of the victim, and 
the combination of the two.°° The Baldus study showed 
that a Black person accused of killing a white person was 
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4.3 times more likely to be sentenced to death than was 
an individual who was accused of killing a Black victim.” 
Subsequent studies of various jurisdictions have shown 
even greater disparities than were found by Professor 
Baldus and his colleagues.” 


The McCleskey majority did not dispute the Baldus study 
findings,** and observed that racial “disparities in sen- 
tencing are an inevitable part of our criminal justice 
system,”** and expressed the concern that, “taken to its 
logical conclusion,” a claim challenging such dispar- 
ities “throws into serious question the principles that 
underlie our entire criminal justice 
system.”® Justice Brennan, in dis- 
sent, observed that this statement, 


Data Collection 

The starting point is data. Comprehensive, standard- 
ized collection of data is needed for the identification, 
presentation, and evaluation of RJA claims, including 
for those with older convictions. Recognizing the cen- 
trality of data, the Legislature enacted Assembly Bill No. 
2418 (AB 2418),'°° the Justice Data Accountability and 
Transparency Act, mandating that agencies collect and 
transmit specified data, including data on the race of ac- 
cused persons and victims, to the Department of Justice. 
However, AB 2418 included a funding contingency, and 
the law has not been funded to date. 


on its face, “suggest[ed] a fear of too 
much justice.” 


In 2020, California’s Legislature de- 
clared that it would no longer “fear 


In 2020, California’s Legislature declared that it would no longer 
“fear ... too much justice.” It enacted the California Racial Justice Act 
of 2020 (RJA) and thereby introduced a potentially powerful new 
tool for eradicating both implicit and explicit bias in California’s 


. . . too much justice.” It enacted 
the California Racial Justice Act of 
2020 (RJA) and thereby introduced 
a potentially powerful new tool for 
eradicating both implicit and explicit bias in California's 
criminal justice system. The RJA directs that “[t]he state 
shall not seek or obtain a criminal conviction or seek, ob- 
tain, or impose a sentence on the basis of race, ethnicity, 
or national origin.” Rejecting the McCleskey decision, 
the RJA prohibits race disparities in charging decisions, 
convictions, and sentencing.” The RJA initially applied 
only prospectively to cases in which judgment had not 
been entered prior to January 1, 2021, but the Racial 
Justice Act for All subsequently made the RJA retroactive, 
thus opening the door to challenging prior convictions 
and sentences attributable to racial bias. 


The RJA offers the potential for data-driven solutions to 
those involved in our unjust legal system. But data-driv- 
en solutions require data. As discussed in Chapter 31, 
data collection practices on the part of prosecuting offic- 
es and courts across California are inconsistent. Uneven, 
incomplete data collection and barriers to accessing data 
undermine the RJA and effectively deny the promise of 
protection from bias that the Legislature intended the 
statute to provide. 


In order to ensure that the RJA has the greatest possible 
effect in countering the legacy of institutional racism 
and implicit bias in our criminal justice system, the Task 
Force recommends that the Legislature take the follow- 
ing concrete actions to strengthen the RJA and ensure 
that litigants can vindicate their rights under the statute. 
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criminal justice system. 


As part of its assessment of RJA-relevant data collection 
practices across the state, the Task Force requested that 
the California Department of Justice Research Center 
survey all 58 California Superior Courts and District 
Attorney Offices, as well as a select group of 1] of the larg- 
est City Attorney offices, regarding what data elements 
their agencies regularly collect when dealing with crim- 
inal cases. The 126 responding criminal justice agencies 
and courts completed an online questionnaire pertain- 
ing to data collected and maintained by their agency, 
with a focus on what racial data the agencies hold as 
well as data on factors that may involve prosecutorial 
or judicial discretion. 


In reviewing the data collected in this survey, the Task 
Force found that there appears to be a large amount of 
discretion, and likewise variability, in what data elements 
are collected across California District Attorneys Offices, 
Superior Courts, and select City Attorney Offices, and 
between counties. The Task Force concludes that this un- 
evenness in data is a result of the absence of requirements 
like those set forth in AB 2418. This lack of consistency and 
absence of data on key variables could present substantial 
challenges to presenting and evaluating claims of racial 
discrimination in the criminal justice system, and could 
increase the difficulty of sustaining claims of RJA viola- 
tions. And individuals will also face more challenges in 
some California counties with less comprehensive data 
collection and reporting practices than others. 
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The Task Force urges the Legislature to fully fund AB 2418 
and to provide additional funding as needed to ensure 
that all RJA-relevant data is collected and maintained, ex- 
tracted as needed from case files, and made available to 
the public. AB 2418 provides a roadmap for data collection 
and will be a critical step forward, but monitoring will 
be needed, including to determine if 
there is aneed to expand the scope of 
data collected. The Legislature must 
also ensure that discretionary deci- 
sion-making (such as the decision 


Codify Penalties for RJA Discovery Violations 

Where prosecutors violate the RJA, consequences 
must follow. The Task Force thus recommends that the 
Legislature codify penalties for any individual prosecutor 
that commits discovery violations related to RJA requests. 
Available penalties should include adverse inference jury 


The RJA places the onus on the government not to charge, convict, 


to forego charges, offer diversion 
or a lesser charge, or threaten an 
enhancement) is documented, with 
reasons given when discretion is ex- 


or sentence on the basis of race—but the practical burden is left to 
the individual. The Task Force recommends that the Legislature 
amend the RJA to require prosecutors to demonstrate at the outset 
that their charging decisions and sentencing recommendations 


ercised or leveraged, and that these 
decisions are tracked so that case-to- 
case comparisons can be made." 


Linking RJA and RIPA Data 

In connection with data collection and tracking, the 
Task Force additionally recommends that data collection 
systems be revised so that prosecutorial data collected 
under the RJA may be linked back to corresponding ini- 
tiating law enforcement contact records collected under 
the Racial and Identity Profiling Act. This will allow nec- 
essary transparency and the ability to follow the domino 
effect of bias throughout the criminal law enforcement 
and adjudication systems. 


Require Prosecutors to Prove Charging 
Decisions and Sentencing Recommendations 
Do Not Violate the RJA 

The RJA places the onus on the government not to 
charge, convict, or sentence on the basis of race—but the 
practical burden is left to the individual. The Task Force 
recommends that the Legislature amend the RJA to re- 
quire prosecutors to demonstrate at the outset that their 
charging decisions and sentencing recommendations do 
not violate the RJA. The Legislature should specify that 
prosecutors have an affirmative obligation to turn over 
evidence of relevant potential disparities. The Task Force 
recommends that prosecutors be required to disclose all 
RJA-relevant materials immediately upon request of a de- 
fendant or affirmatively by the date of arraignment. The 
Task Force recommends that courts be required to provide 
an advisement of rights under the RJA and require that 
prosecutors disclose their violations of the RJA and any 
instances of having withheld RJA-relevant data. The Task 
Force further recommends that the Legislature fund the 
development and maintenance of accessible databases 
that will track information statewide about prosecutor 
misconduct or any other findings relevant to the RJA. 
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do not violate the RJA. 


instructions and case dismissal. Additionally, offices that 
routinely fail to collect or disclose RJA data should also be 
subject to penalties, including but not limited to financial 
sanctions and, where appropriate, removal of authority 
to prosecute implicated cases. 


Courts, too, are bound by the Racial Justice Act. Steps 
must be taken to ensure that there is transparency, 
accountability, and fairness on the part of judges. In 
addition to fulsome RJA-relevant data collection re- 
garding jury verdicts and judicial decision-making, the 
Task Force recommends that the Legislature ensure that 
litigants have remedies that include cause strikes for 
circumstances in which courts fail or refuse to ensure 
compliance with the RJA. 


Establish RJA Enforcement Body 

Oversight and enforcement are critical to fulsome RJA 
application. The Task Force accordingly recommends 
that the Legislature establish and fully fund a Racial 
Justice Act Commission or similar independent body 
with enforcement authority and responsibility to track, 
monitor, and analyze data generated by the RJA pro- 
cess. The Commission could be created as an arm of the 
California American Freedman Affairs Agency or as an 
independent advisory body similar to the RIPA Board. Its 
responsibilities would include, at a minimum: 

e Establishing key performance indicators and oth- 
er quality control metrics to ensure compliance by 
prosecutor’s offices and courts; 


Analyzing data and publishing annual reports on prose- 
cutorial bias, bias in convictions, and bias in sentencing; 
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e Collecting and analyzing data and publishing reports 
on bias and disparities in all facets of charging, con- 
viction, and sentencing decisions, on the part of 
prosecutors, courts, and, where applicable, juries; 


Establishing a federal nexus to ensure that California 
data on prosecutorial bias and criminal legal racial 
profiling is uploaded and synced to national racial 
profiling databases. 


Fund RJA Advocacy and Compliance Monitoring 
Enhanced capacity across the state will be critical to 
RJA implementation. Toward this end, the Task Force 
recommends that the Legislature dedicate funding to 
provide grants, technical assistance, data analysis, and 
other resources to public defenders, appointed coun- 
sel, criminal defense bar support centers, watchdog 
organizations and community-based organizations 
to build expertise and capacity for RJA advocacy and 
compliance monitoring. 


Require Agencies to Review Prior Convictions 
for RJA Violations 

Those who suffer the consequences of a biased legal sys- 
tem should not have to shoulder further burden. The 
Task Force recommends that the Legislature require 
state and local agencies to affirmatively review prior 
convictions for potential RJA violations so that the onus 
does not rest with those who have endured the conse- 
quences of racially and ethnically disparate charging and 


beyond the minimum amount. There should be no cap 
on the amount of damages that could be recovered. This 
RJA compensation scheme could be modeled on Penal 
Code section 4900 et seq., but not limited by its pro- 
visions. As a related recommendation, there should be 
statewide tracking of successful RJA claims to inform 
further legislation in this area. 


Clarify that RJA Challenges May Be Raised in 
Pending Matter and Original Proceeding 

The Task Force has recommended an end to the Three 
Strikes law. To the extent it remains in effect, the Task 
Force recommends that the Legislature clarify that RJA 
challenges to prior strikes may be raised in a pending 
matter as well as in the original proceeding. 


Apply the RJA to Parole Proceedings 

While the RJA applies across a broad range of prosecu- 
torial and court decisions, it does not clearly apply to 
parole decisions. The Task Force recommends that the 
Legislature amend the RJA so that it also applies to parole 
proceedings to ensure that racial bias is not infecting 
such hearings. 


Require Implicit Bias Training in the 
Criminal Process 

Finally, although the RJA is largely geared towards iden- 
tifying and remedying racist and biased outcomes in the 
criminal justice system, the Legislature should also work 
to prevent such outcomes to begin with. Accordingly, 
the Task Force recommends that 
the Legislature require that all 
California prosecutors, criminal 


The Task Force accordingly recommends that the Legislature defense atcornieys, Ana juavdsvoris 


plete periodic implicit bias training 
that specifically addresses implic- 
it bias in the criminal process.!°° 


establish a compensation scheme for successful RJA petitioners. 
Under this scheme, a successful RJA claim would trigger 
immediate compensation. 


sentencing decisions. To achieve this, the Legislature 
should mandate and fund post-conviction justice units 
at the state and local level and require these units to an- 
nually report to the California Department of Justice.’ 


Compensate Successful RJA Petitioners 

Compensation is necessary for both accountability and 
repair. The Task Force accordingly recommends that the 
Legislature establish a compensation scheme for suc- 
cessful RJA petitioners. Under this scheme, a successful 
RJA claim would trigger immediate compensation. The 
scheme would set forth a schedule of minimum mone- 
tary awards (that is reviewed and/or updated every two 
years) that are automatically available, but would not 
preclude litigation to recover individualized damages 
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Such legislation would build off 

of Assembly Bill No. 242,' which 

requires generalized implicit bias 
training for all court staff that interact with the public 
and for all members of the California bar. 


Assess and Remedy Racially Biased 
Treatment of African American Adults 

and Juveniles in Custody in County 

Jails, State Prisons, Juvenile Halls, and 
Youth Camps 

California’s prison and jail populations are dispropor- 
tionately African American.'”° The compounding negative 
effects of incarceration on the African American com- 
munity are well-documented, but impacted individuals 
may face additional biases—both explicit and implicit— 
while incarcerated.’ This discrimination could exist, for 
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example, in the disciplinary system, credit awards, edu- 
cational opportunities, physical and mental health, and 
the loss of parental rights, which would exacerbate the 
substantial harms imposed by incarceration, jeopardize 
reentry success, and further destabilize African American 
communities.'’ To date, however, there has been no sys- 
tematic assessment of the disparate impact of California 
prison and jail policies and practices. 


The Task Force recommends that the Legislature request 
that the State Auditor conduct a comprehensive audit of 
the policies and practices of the California Department 
of Corrections and Rehabilitation regarding racial 
disparities in: access to education programming; in-cus- 
tody work opportunities that contribute to reduction in 
time served; retaliatory practices in response to filing of 
grievances or voicing concerns, including those related 
to racial disparities; in-custody deaths; loss of paren- 


closure of prisons. 


tal rights (e.g., initiated by dependency court ordered 
hearings under Welfare & Institutions Code section 
366.26); and access, or lack thereof, to quality psychi- 
atric and psychological services. The audit should focus 
on determining whether racial disparities exist and their 
extent. Should the results of the audit demonstrate the 
existence of racial disparities, the Legislature should 
require that the California Department of Corrections 
and Rehabilitation collect, maintain, and publish data 
pertaining to racial disparities, and be subject to over- 
sight from an independent task force until these racial 
disparities have been eliminated. Similar audits and/ 
or data collection requirements should be imposed for 
county jail and juvenile inmates. 


The Task Force further recommends that the Legislature 
take steps to eliminate and prohibit any negative dis- 
parities experienced by African Americans and do so 
without requiring proof of deliberate intent, in recog- 
nition of the impact of implicit bias. Through the Racial 
and Identity Profiling Act and the Racial Justice Act, 
California has taken steps to address how discrimina- 
tion and bias feed African Americans into the criminal 
justice system and subject them to more serious charges 


In California, the prison population has steadily declined since 
approximately 2010, but there has not been a commensurate 
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and convictions as well as harsher sentences. Protection 
from bias should not end at the jailhouse door. The 
Legislature should extend protection from racial dis- 
parities to carceral settings like jails and prisons. 


Accelerate Scheduled Closures of Identified 
California State Prisons and Close Ten 
California State Prisons Over the Next Five 
Years, with Financial Savings Re- Directed 

to the California American Freedmen 
Affairs Agency 

The mass incarceration of African Americans has myriad 
causes, many of which are outlined in Chapter 11, Unjust 
Legal System. One of those root causes is the prison indus- 
trial complex, through which the overlapping interests of 
the government and various prison-related industries lead 
to over-criminalization and incarceration.'°* This dynamic 
can lead to mounting prison popu- 
lations that are due not to increased 
crime, but instead due to profit and/ 
or other improper motives such as a 
perceived need to fill empty prison 
beds.'° In California, the prison pop- 
ulation has steadily declined since 
approximately 2010,"° but there has 
not been a commensurate closure of 
prisons. Although Governor Gavin Newsom has directed 
the closure of some prisons, some of these closures are not 
scheduled to occur until 2025." Moreover, the Legislative 
Analyst’s Office recently determined that additional pris- 
ons could be closed without exceeding the federal-court 
ordered” prison population limit,"? and some advocates 
have argued that more prisons could be closed by 2025 
than either the Governor or the Legislative Analyst Office 
estimate." These closures would save the state billions 
of dollars. 


Given the persistence of harmful and wasteful prisons in 
California, the Task Force recommends the closure of ten 
California prisons over the next five years. The Task Force 
additionally recommends that any currently planned 
closures, such as the California Correctional Center, the 
Chuckawalla Valley State Prison, and the California City 
Correctional Facility"® be accelerated. Finally, all funds 
saved from these closures should be redirected to support 
the programs of California American Freedmen Affairs 
Agency, and the facilities themselves repurposed as ap- 
propriate to support African Americans, with specific 
benefits flowing to those who are descendants of a person 
enslaved in the United States. 
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I. Policy Recommendations 


This chapter details policy proposals to address harms set 
forth in Chapter 12, Mental and Physical Harm and Neglect. 


e Address Health Inequities Among African American 
Californians by Funding the California Health Equity 
and Racial Justice Fund 


e Improve Health Insurance Coverage 


e Evaluate the Efficacy of Health Care Laws, Including 
Recent Enactments 


e Address Anti-Black Discrimination in Health Care 

e Mandate Standardized Data Collection 

e Provide Medical Social Workers/Health Care Advocates 
e Improve Diversity Among Clinical Trial Participants 


e Remedy the Higher Rates of Injury and Death Among 
African American Mothers and Infants 


e Fund Community Wellness Centers in African 
American Communities (See Chapter 20 for the text 
of this recommendation.) 


e Fund Research to Study the Mental Health Issues 
Within California’s African American Youth Population, 
and Address Rising Suicide Rates Among African 
American Youth (See Chapter 20 for the text of 
this recommendation.) 


e Meet the Health Needs of African American Elders 

e Remedy Disparities in Oral Health Care 

e Address Disparities and Discrimination Associated 
with Substance Use Recovery Services (See Chapter 


25 for the text of this recommendation.) 


e Fix Racially Biased Algorithms and Medical Artificial 
Intelligence in Health Care 


e Fundand Expand the UC PRIME-LEAD-ABC Program 
to be Available at All UC Medical Campuses 
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e Create and Fund Equivalents to the UC-PRIME-LEAD- 
ABC Program for Psychologists, Licensed Professional 
Counselors, and Licensed Professional Therapists 


e Permanently Fund the California Medicine Scholars 
Program and Create and Fund Equivalent Pathway 
Programs for Students in the CSU and UC Systems 


e Review and Prevent Racially Biased Disciplinary 
Practices by the Medical Board of California 


e Address Food Injustice 


e Increase Greenspace Access and 
Recreation Opportunities in 
African American Communities 
(See Chapter 24 for the text of 
this recommendation.) 


e Test for and Eliminate Toxicity in Descendant 
Communities (See Chapter 24 for the text of 
this recommendation.) 


e Increase Trees in Redlined and Descendant 
Communities (See Chapter 24 for the text of 
this recommendation.) 


e Develop Climate Resilience Hubs in Redlined and 
Descendant Communities (See Chapter 24 for the text 
of this recommendation.) 


e Remove Lead in Drinking Water (See Chapter 24 for 
the text of this recommendation.) 


e Prevent Highway Expansion and Mitigate 
Transportation Pollution (See Chapter 24 for the text 
of this recommendation.) 


Address Health Inequities Among African 
American Californians by Funding the 
California Health Equity and Racial 
Justice Fund 

As set forth in Chapter 12, Mental and Physical Harm 
and Neglect, due to discrimination, disempowerment, 
and neglect of African American patients by healthcare 
institutions, African American communities have suf- 
fered major gaps in healthcare delivery.' The impact can 
be seen in virtually every aspect of physical and men- 
tal health outcomes. “African Americans have higher 
rates of morbidity and mortality than white Americans 
for almost all health outcomes in the United States, an 
inequality that increases with age.”* This is connected 
to African Americans suffering from weathering, or 
“constant stress from chronic exposure to social and 


economic disadvantage, which leads to accelerated 
decline in physical health.”* Unequal health outcomes 
“cannot be explained away by factors like age, income, or 
education level” —through implicit biases and racism, the 
health care system treats Black Californians differently.* 


Numerous articles and studies have documented the ne- 
cessity of remedying the poor health outcomes among 
African Americans through reparations.°® Social determi- 
nants of health—such as household income, neighborhood 


Unequal health outcomes “cannot be explained away by factors 
like age, income, or education level” — through implicit biases and 
racism, the health care system treats Black Californians differently. 


wealth, education, and health insurance—explain about 
half of racial health disparities in life expectancy.® One 
report focused on social determinants of health observed 
that “studies suggest that health behaviors, such as smok- 
ing, diet, and exercise, and social and economic factors 
are the primary drivers of health outcomes,” and, thus, 
addressing social determinants of health is important “for 
reducing health disparities that are often rooted in social 
and economic disadvantages.”’ But social determinants 
of health can be improved. An American Public Health 
Association report has found that community-based 
organizations “amplify community concerns and, in co- 
ordination with public health departments, contribute to 
more effective policy solutions.”® 


The Task Force recommends authorization and ongoing 
funding for the proposed California Health Equity and 
Racial Justice Fund? within the California Department 
of Public Health’s Office of Health Equity. The Office of 
Health Equity would administer an annual $115 million 
grant program, with appropriate year-to-year increas- 
es, to address health disparities focusing on social 
determinants of health. Clinics and community-based 
organizations (CBOs) could apply for grants, either 
separately or in collaboration. Applicants would be re- 
quired to demonstrate how funding would be used to 
ameliorate existing or emerging health disparities and 
include metrics for success. Local health jurisdictions 
would be encouraged to work with grant recipients to 
serve as trusted community partners to extend public 
health messages and interventions to underserved and 
difficult-to-reach communities. This recommenda- 
tion incorporates a provision from Assembly Bill (AB) 
1038" to authorize a California Health Equity and Racial 
Justice Fund Oversight and Accountability Committee to 
monitor the distribution, implementation, and impact 
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of local and regional grants funded by the California 
Health Equity and Racial Justice Fund. 


Nearly 200 nonprofit advocacy and provider organizations 
have urged that funding be prioritized for the California 
Health Equity and Racial Justice Fund, which also has the 
support of members of the California State Legislature." 
Health clinics, tribal organizations, and other commu- 
nity groups contend that funding in the form of state 
grants from the Health Equity and Racial Justice Fund 
will benefit the communities that need the most help.” 
The Task Force agrees and urges that the Fund be estab- 
lished and resourced, with a specific focus and mandate to 
include addressing health disparities suffered by African 
Americans, with special consideration for descendants. 


Improve Health Insurance Coverage 

The California Health Care Foundation reports that, al- 
though Black Californians have higher health insurance 
coverage rates than the state average, “structural barriers 
in the health care system prevent them from achieving the 
health they actively seek.”"? Moreover, a disproportionate- 
ly high percentage of African American Californians rely 
on Medi-Cal. Medi-Cal provided coverage for 28 percent 
of Black Californians in 2019 (compared to 10 percent of 
white Californians). Adults enrolled in Medi-Cal were 
more than twice as likely to report difficulty finding a pro- 
vider that accepted their insurance as compared to those 
with employer-based insurance or Medicare, and this 
was the case for both primary and specialty care." At least 
some experts have identified low reimbursement rates for 
providers who accept Medi-Cal as a racial justice issue." 


The Task Force recommends closing the health coverage 
gaps through the adoption of a comprehensive universal 
single-payer health care coverage and health care cost 
control system for the benefit of all African Americans in 
California, with special consideration for those who are 
descendants. For the many African Americans in California 
who remain on Medi-Cal, the Task Force also recommends 
increases to the Medi-Cal reimbursement rates to achieve 
parity with the reimbursement rates of private insurance. 


who accept Medi-Cal as a racial justice issue. 


Evaluate the Efficacy of Health Care Laws, 
Including Recent Enactments 

As established in Chapter 12, Mental and Physical Harm 
and Neglect, health care systems and institutions have 
systematically discriminated against and provided 


Experts have identified low reimbursement rates for providers 
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substandard care to African Americans, resulting in 
grave health disparities.” Over the 2021-2022 Regular 
Session of the California State Legislature, a variety of 
bills were introduced in an effort to improve access to 
health care.'* Some of the measures that were adopted 
included: Senate Bill (SB) 838, to further the efforts of 
the California Health and Human Services Agency to 
create a California-branded label for generic drugs to 
increase patient access to affordable drugs and lower 
health care costs; SB 644, requiring the Employment 
Development Department to share information with 
Covered California for outreach to persons applying 
for or losing unemployment benefits to enroll them in 
Covered California or Medi-Cal; and SB 1019, requiring 
Medi-Cal plans to conduct annual outreach and educa- 
tion to members and primary care physicians regarding 
the plan’s mental health benefits.’ 


Further, Governor Newsom’s 2022-2023 budget includ- 
ed a notable increase in spending on health programs, 
many of which were aimed at remedying issues of cost.”° 
Among other aspects, the budget included trailer leg- 
islation to formally establish the Office of Health Care 
Affordability within the Department of Health Care 
Access and Information.”! 


However, despite persistent health inequality, there 
is currently no office within the California Health 
and Human Services Agency (the parent agency to 
the California Department of Health Care Services, 
California Department of Public Health, and a num- 
ber of other health-related agencies) that is specifically 
tasked with evaluating whether recent efforts have im- 
proved health disparities among African Americans. 


To address entrenched health disparities, the Task Force 
recommends mandating that the California Department 
of Public Health’s Office of Health Equity conduct an an- 
nual review of California health care laws and policies, 
evaluate their effect on reducing health disparities among 
African Americans, and publish its findings and recom- 
mendations to the California State Legislature. These 
recommendations should explicitly 
include how to design and imple- 
ment consequences for health care 
providers who do not address and 
reduce identified treatment dispar- 
ities. This measure would include 
funding on an annual basis to hire 
permanent staff dedicated to these 
efforts, based on the Office of Health Equity’s assessment 
of the level of staffing needed. This proposal builds on 
Senate Concurrent Resolution No. 17, which was chap- 
tered on April 30, 2021, and states that “the Legislature 
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declares racism to be a public health crisis and will active- 
ly participate in the dismantling of racism . . .”” 


Address Anti-Black Discrimination in 
Health Care 

Racial disparities in Black health outcomes are a result 
of historical racial inequality, discriminatory health pol- 
icy, and persistent racial discrimination across different 
aspects of life in the United States.”? African Americans 
receive fewer procedures and poorer-quality medical 
care across almost every type of diagnostic and treat- 
ment intervention than do white Americans.” As stated 
previously, African Americans have higher rates of mor- 
bidity and mortality than white Americans in almost all 
health outcomes, and this inequality only increases with 
age.*° Fortunately, evidence suggests that these trends 
and health harms arising out of implicit and explic- 
it bias may be remedied through concerted effort.” 


treatment intervention than do white Americans. 


Relatedly, the Association of American Medical Colleges 
(the administrator of the Medical College Admission Test 
(MCAT)) has expressed interest in testing students on 
situations that involve implicit bias.” 


To address discrimination against African Americans in 
health care, the Task Force recommends the Legislature 
add the completion of an evidence-based anti-bias 
training and an assessment based on such training to 
the graduation requirements of all medical schools and 
any other medical care provider programs in California 
receiving state funding and not already covered, includ- 
ing mental health professional programs (psychologists, 
Ph.D., or Psy.D.), masters-level programs in psychology 
or therapy (for counselors, clinicians, and therapists), 
and programs for clinical social workers. 


Mandate Standardized Data Collection 

Dr. Mary T. Bassett, the New York State Health 
Commissioner and Professor of the Practice of Health 
and Human Rights at the Harvard T.H. Chan School 
of Public Health, writes that “[llong-standing racist 
government policies—from housing to health care, 
employment to a flawed legal system—that have sys- 
tematically deprived Black Americans of equal rights, 
opportunities, wealth, and resources” account for the 


African Americans receive fewer procedures and poorer-quality 
medical care across almost every type of diagnostic and 
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reasons Black Americans have poorer health and lower 
life expectancy.”® In addition to acknowledging med- 
icine and public health’s role in perpetuating racism 
and participating in local, state, and national conver- 
sations around reparations, Dr. Bassett advocates for 
using health outcomes captured in public health data 
as a key measure of equity.”° She notes that “[s]uccessful 
reparations means eliminating racial health disparities” 
and that “[u]ntil racism no longer drives negative effects 
on the health and length of a Black person’s life, equity 
remains theoretical.”*° A number of experts in the field 
also recommend improved data collection in order to 
advance equity in health care and health outcomes.” 


The Task Force recommends the creation of statewide 
standards for data collection and reporting of demo- 
graphic and social needs data in order to reduce health 
disparities and address social drivers and determinants 
of health.*” This proposal could build off of Senate Bill 
(SB) 1033, which would have re- 
quired the California Department 
of Managed Health Care to develop 
and adopt regulations establish- 
ing demographic data collection 
standards and require health care 
service plans and health insurers 
to assess “the individual cultural, 
linguistic, and health-related so- 
cial needs of enrollees and insureds for the purpose of 
identifying and addressing health disparities, improv- 
ing health care quality and outcomes, and addressing 
population health.”* 


Provide Medical Social Workers/Health 
Care Advocates 

A study completed by the California Health Care 
Foundation revealed the majority of Black Californians 
devote “a great deal/quite a bit of effort to their health” 
and agree on many suggestions to address racism in health 
care.“ Black Californians agree that one way to remedy 
racism in health care is to expand community-based re- 
sources.” Specifically, 84 percent of respondents believe 
it is extremely important or very important to expand 
community-based education on how to navigate the 
healthcare system and advocate for high quality care.*® 
And 77 percent of respondents believe it is extremely im- 
portant or very important to expand the number of Black 
community health advocates and/or medical chaperones 
available to patients.” 


The Task Force recommends the Legislature provide 
funding to ensure that medical social workers/health 
care advocates are available to serve as advocates, chap- 
erones, and third party observers when requested to 
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address African Americans’ concerns and experiences 
of bias and other disparate treatment in the delivery of 
medical care and mental and behavioral health services. 
These medical social workers and health care advocates 
would be required to undergo implicit bias training and 
demonstrate cultural congruence with the community 
to be served.*® They preferably would be situated within 
trusted community-based organizations, which may be 
achieved through a state-funded grant-making program. 


Improve Diversity Among Clinical 

Trial Participants 

Among clinical trial participants in the United States, 
African American patients comprise only five percent 
while white patients comprise the vast majority.?° 
Explanations for these statistics include historical ex- 
ploitation and racism—atrocities such as the Tuskegee 
Syphilis Study used unethical research practices and 
caused unnecessary harm, deception, and biomedical 
exploitation of African Americans. *° 


Clyde Yancy, MD, vice dean for diversity and inclusion at 
Northwestern University Feinberg School of Medicine, 
has noted that not all humans are the same physiolog- 
ically, and factors such as age, illnesses, and genetic 
ancestry may result in drugs being metabolized differ- 
ently or responding to devices differently.*! When trial 
participation is not reflective of the general population, 
pharmaceutical companies and medical professionals 
do not know how various drugs will work in different 
populations.*” For example, albuterol, a drug used to 
treat asthma, was found to have decreased effectiveness 
in African American children. *? Dr. Yancy has stated that 
clinical trial study designs should be intentional from 
the very beginning about being inclusive, especially 
when members of a certain group might benefit from 
being studied due to a prevalence of a disease in their 
group.** Dr. Yancy also noted that governments should 
issue requirements for recruitment targets and provide 
incentives such as rewarding those who succeed with 
more funds or grant opportunities.*° 


Researchers have begun to institute changes to remedy 
lack of inclusion and representation in clinical trials, 
such as “bringing trial procedures closer to where par- 
ticipants live, diversifying the staff who recruit people 
for the studies, and designing trials to directly target 
underrepresented groups.”*° A primary barrier to par- 
ticipation is getting to the central site for “assessments, 
administration of therapies, tests to monitor results, and 
medications to take home”; these locations can involve 
several hours per trip and paying for transportation and 
food.*’ To remove this barrier, some of the procedures 
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can be carried out at medical offices and clinics in com- 
munities where African Americans live.*® 


Dr. Airin D. Martinez, assistant professor in Health Policy 
and Management at the University of Massachusetts- 
Amherst, has noted that there are a lack of principal 
investigators from marginalized racial or ethnic groups, 
which may also be a factor in the underrepresentation 
of African Americans in clinical trials.*° She has em- 
phasized that representation on the side of scientists as 
much as on the side of research participants matters, 
as they “bring different perspectives to the research 
informed by both [their] scientific training and [their] 
lived experiences.”°° 


Another barrier to participation is not seeing African 
Americans among recruiters and the staff who are ex- 
plaining the trial.°! The CARE Research Center, which 
runs trials and consults on increasing diversity in tri- 
als, advises researchers to diversify the staff working on 
studies, especially those who interact most with possi- 
ble participants.°” Other proposed solutions include: 
aiming for a proportion of African American partici- 
pation similar to their proportion in disease incidence 
cases; providing financial support for study partici- 
pants to cover indirect expenses such as time off from 
work, childcare, and transportation; requiring funding 
agencies to include race and ethnicity for assigning pri- 
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Awoman receives an injection during a clinical trial for a Covid - 19 vaccine. (c.2020) 


ority scores (as the final score typically determines grant 
funding and will lead to researchers actively trying to 
recruit African Americans); and targeting enrollment in 
a culturally sensitive manner.*? 


To remedy this issue, the Task Force recommends fund- 
ing competitive grants for clinical trials to subsidize 
participants’ indirect costs (such as time off from work, 
transportation, and childcare), undertake and complete 
clinical trials in communities where African Americans 
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live, and hire staff demonstrating cultural congruence 
with the African American community to serve as re- 
cruiters and staff explaining clinical trials. The Task 
Force also recommends providing extra funding and 
other incentives for state-funded studies in which the 
principal investigators are African American. 


Remedy the Higher Rates of Injury and 
Death Among African American Mothers 
and Infants 

As established in Chapter 12, Mental and Physical Harm 
and Neglect: 


One of the most harmful legacies of slavery is 
the disproportionate maternal and infant death 
of African American women and children today 
due to lack of access to adequate reproductive 
healthcare. African American women experi- 
ence disproportionate racial discrimination in 
access to and quality of prenatal care. Expecting 
and new African American mothers often find 
that their reports of painful symptoms are over- 
looked or minimized by medical practitioners. 
... African American women disproportion- 
ately experience adverse birth outcomes and 
adverse maternal health. Researchers have 
found evidence that this may be influenced by 
the uniquely high level of racism-induced stress 
experienced by African American women... .°4 


African American mothers in California are substan- 
tially more likely than white mothers to suffer severe 
health complications during their pregnancy, give birth 
prematurely, die in childbirth, and lose their babies.” 
The pregnancy-related mortality ratio for Black women 
during 2014 to 2016 was four to six times greater than the 
mortality ratio for any other ethnic group.” “Over the 
past decade, Black babies died at almost five times the 
rate of white babies in San Francisco.”*’ Further, Black 
women in California disproportionately experience 
unfair treatment, harsh language, and rough handling 
during their hospital stay, compared to white mothers.*® 


Further, according to a recent study at the University 
of Texas at San Antonio: “During and after pregnancy, 
Black women .. . faced heightened odds of death that 
were almost double those of white women, along witha 
risk of dying specifically from pregnancy complications 
that was 2.8 times that of white women. .. . But more 
than any other racial or ethnic group, Black women died 
as a result of homicide; they were five times more likely 
to be killed this way than white women.” 
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Another recent study published by the National Bureau 
of Economic Research found “[t]he richest Black moth- 
ers and their babies are twice as likely to die as the richest 
white mothers and their babies,” suggesting that the ra- 
cial gap in infant and maternal care is not just explained 
by differences in socioeconomic status, but rather that 
there is a structural problem.°° The study further found 
that “babies born to the richest Black women (the top 
tenth of earners) tended to have more risk factors, in- 
cluding being born premature or underweight, than 


From 2006-2014, compared to 
white infants, African American 
infants in San Francisco had a 


5x infant mortality rate 


HIGHER 


those born to the richest white mothers—and more than 
those born to the poorest white mothers.”*'With the 
support of doulas, women have been less likely to have 
C-sections and more likely to have healthier babies.” 
With regard to bias, as the University of California, San 
Francisco’s California Preterm Birth Initiative has doc- 
umented, “numerous studies have demonstrated that 
doulas can help reduce the impacts of racism on preg- 
nant women of color by helping to provide culturally 
appropriate, patient-centered care.”™ 


Despite the research showing its benefits, doula care 
has been under-utilized, often due to barriers like cost, 
coverage, and lack of information. Having identified 
several barriers and implementation challenges related 
to Medicaid coverage for doula care, the Preterm Birth 
Initiative in partnership with the National Health Law 
Program offered a number of recommendations to bring 
about successful coverage of doula care, including: (1) 
setting a common set of criteria for doula qualification 
or credentialing for insurers to pay for doula services; 
(2) developing doula reimbursement rates based on 
the amount of one-on-one time spent with a patient; 
(3) streamlining and organizing payments for doula 
services; (4) pushing for doula services to be classified 
as preventive services; (5) increasing their flexibility to 
pay for doula services; and (6) allowing doulas to obtain 
payment directly from Medicaid. ® 


Building on steps the state has taken to advance coverage 
for doula care, the Task Force recommends the California 
Department of Health Care Services (DHCS) provide ad- 
ditional support for doula services (which is a covered 
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benefit, effective January 1, 2023) to include: requiring 
DHCS to develop multiple payment and billing options 
for doula care, and to ensure specified payment and 
billing practices, including that any doula and commu- 
nity-based doula group be guaranteed payment within 
30 days of submitting any claim for reimbursement; 
requiring DHCS to establish a centralized registry listing 
any doula who is available to take on new clients in each 
county; requiring each Medi-Cal managed care health 
plan in every county to provide information in its mate- 
rials, and specified notices, on identified topics related 
to doula care, including reproductive and sexual health, 
and to inform pregnant and postpartum enrollees and 
prenatal and postpartum enrollees at appointments 
about doula care, such as the availability of doula care 
and how to obtain a doula; requiring DHCS to convene a 
doula advisory board that would be responsible for de- 
ciding on a list of core competencies required for doulas 
authorized by DHGS to be reimbursed under the Medi- 
Cal program; requiring doulas to provide documentation 
that they have met the core competencies specified by the 
board as a prerequisite to being reimbursed under the 
Medi-Cal program; requiring DHCS to work with outside 
entities, such as foundations, to make trainings that meet 
the core competencies available at no cost to people who 
are from communities experiencing the highest burden 
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A pregnant African-American woman with her doula or birth support coach. 


of birth disparities in the state; and providing funding 
to DHCS for data collection, reporting, and analysis to 
evaluate maternal health outcomes resulting from hav- 
ing doula care as a covered preventive service under the 
Medi-Cal program.® 


Relatedly, the Task Force recommends funding pipe- 
lines for African Americans, especially those who are 
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descendants of an individual enslaved in the United 
States, who are interested in becoming doulas. This sup- 
port should include full funding for credentialing. The 
Task Force also recommends fully funding care provided 
by doulas and midwives from conception to postpartum 
for African Americans, including free lactation educa- 
tion and education at every stage of pregnancy. 


The Task Force further recommends the California 
Department of Public Health’s Office of Health Equity 
or other appropriate entity conduct an annual review 
of California health care laws and policies (including 
the Medi-Cal expansion) related to improving health 
outcomes for the birthing population, including access 
to quality prenatal care. The review should evaluate 
the effect of these laws and policies on reducing health 
disparities among the African American birthing pop- 
ulation and infants in California, and the findings and 
recommendations should be published to the California 
State Legislature. This measure would include funding 
on an annual basis to hire permanent staff dedicated 
to these efforts, based on the Office of Health Equity’s 
assessment of the level of staffing needed. 


The Task Force also recommends funding the Office of 
Health Equity to study all of the factors and causes that 
contribute to disparities in maternal 
and infant health outcomes among 
African Americans, including medi- 
cal complications in pregnancy and 
childbirth, but also causes such as 
homicide and car accidents, and 
publish a report of findings and 
recommendations to the California 
State Legislature. This study shall in- 
clude recommendations on how the 
state can remedy these disparities. 


Finally, the Task Force recommends 
state funding to the California 
Department of Public Health to eval- 
uate the effectiveness of the Black 
Infant Health Program®? in reduc- 
ing health disparities and mortality 
rates among African American in- 
fants and publish its findings and 
recommendations to the California 
State Legislature. These findings and recommendations 
shall include recommendations on a permanent source 
of funding for this program, recommendations on how 
the state can expand the program, and evidence-based 
recommendations on how the state can further care for 
all African American infants and work toward reducing 
health disparities and mortality rates. 
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Meet the Health Needs of African 
American Elders 

While African American elders (60+) represent only six 
and one-half percent of California’s older adult popula- 
tion, the State of California is home to one of the largest 
concentrations of African American elders in the na- 
tion.”° As discussed in Chapter 12, Mental and Physical 
Harm and Neglect, African American elders face specific 
health challenges arising out of the systemic injustices 
endured by the community. Physicians widely hold rac- 
ist beliefs that Black patients feel less pain or exaggerate 
their pain, leading to racial bias in pain treatment for 
chronic conditions.” African American elders are less 
likely to have their chronic illnesses sufficiently man- 
aged, are more likely to die from such conditions than 
white Americans, and have a shorter life expectancy 
than white Americans.” 


Additionally, as discussed in Chapter 12, Mental and 
Physical Harm and Neglect, due to the low levels of em- 
ployer-sponsored health coverage for African Americans 
and the expense of private insurance, African American 
elders are far more likely than white Americans to rely 
solely on the Medicare program, and lack of supplemen- 
tal insurance exposes African American elders to higher 
out-of-pocket costs and delayed medical care.” Finally, 
as discussed in Chapter 7, Racism in Environment and 
Infrastructure, African American elders face disparity 
in access to high-speed internet access and technology, 
which the COVID-19 pandemic made a critical piece of 
the health delivery infrastructure.” 


The Task Force recommends a series of measures aimed 
at ameliorating African American elders’ experience of 
systemic disparity in the areas of management of pain 
and chronic conditions creating disability, end of life 
care, public benefits, and digital health access. 


throughout their lifespan to end-of-life.” For example, 
risk of diabetes, heart disease, and stroke increase among 
Black adults as they age because of poor blood pressure 
control and poor diabetes prevention due to disparities 
in medical care.” 


Moreover, younger African Americans are being di- 
agnosed with chronic diseases normally seen in older 
populations, and thus African Americans often expe- 
rience significant symptom burden and higher risk of 
complications as they age in comparison to their white 
counterparts because they have lived longer with chron- 
ic disease.” This can intensify the suffering African 
American elders experience towards the end-of-life.” 


Additionally, African American elders are at increased 
risk of being undertreated for pain. Their pain is un- 
der-assessed, and they are less likely to receive opioid 
and non-opioid-based medications.” Focus group re- 
search with Black elders underscored this point: “We say 
we're in pain. But they might not even check it, because 
they assume we can tolerate pain more than other peo- 
ple,” said one Black adult.*° 


Black elders also have persistently higher rates of dis- 
ability relative to white adults.*' While about 28 percent 
of all older Americans say they are hindered by one or 
more age-related difficulties, such as diminished mo- 
bility, vision, hearing, motor skills, and cognitive skill, 
more than 38 percent of Black elders report impair- 
ments to daily living activities.** “Black adults may be 
less likely to have accessible home environments. For 
example, a decline in the share of white adults who have 
trouble bathing may reflect better physical function or 
an increase in the availability of walk-in showers in 
white households.”** 


Recommendations set forth in this 
chapter that are directed at rem- 
edying health inequities among 


African American elders are less likely to have their chronic African AeieanCalitorniane mare 


generally will also help remedy the 
specific disparities faced by African 
American elders. In addition to 
those important recommendations, 


illnesses sufficiently managed, are more likely to die from 
such conditions than white Americans, and have a shorter life 
expectancy than white Americans. 


Remedy the Mismanagement of Pain and 
Chronic Conditions Creating Disability 

Due to the systemic injustices discussed in Chapter 12, 
Mental and Physical Harm and Neglect, elder African 
American adults are less likely to have their chronic illness 
sufficiently managed, are more likely to die from chron- 
ic illnesses that are well controlled in white Americans, 
and continue to suffer from poorer health care outcomes 
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the Task Force urges that, as part of 

the Legislature’s authorization and 
ongoing funding for the California Health Equity and 
Racial Justice Fund within the California Department of 
Public Health’s Office of Health Equity, there should be 
a specific focus on initiatives to remedy the disparities 
faced by African American elders, with special consider- 
ation for African American elders who are descendants 
of persons enslaved in the United States. Specifically, the 
Task Force recommends that the Legislature (1) focus on 
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increased accessibility to medications and treatments 
for heart attack, stroke, and diabetes among African 
American elders, which may reduce the severity of dis- 
ablement; and (2) focus on providing greater access to 
assistive devices (such as walkers and wheelchairs) and 
changes to living environments (such as grab bars and 
ramps), which may contribute to better physical function 
among African American elders.** 


Additionally, in order to better track, understand, and 
respond to these disparities in the future, the Task 
Forces recommends that the Legislature instruct and 
fund the California Department on Aging to partner and 
contract with African American led and serving commu- 
nity-based organizations and on the-ground grassroots 
organizations to develop a web-based semiannual 
State of the State of Older African American Adults in 
California report. 


Remedy the Disparity in Use of and Satisfaction 
with End of Life Care 

African American elders face disparities in the use of 
and satisfaction with End of Life (EOL) services and care. 
The objective of EOL care is to provide “goal-concor- 
dant” care based on what the patient and family value 
and want.* Despite care that is not goal-concordant be- 
ing considered as a “medical error,” studies have shown 
that African American elders have a higher rate of “non- 
goal-concordant care” than white Americans.*° Some of 
this may arise out of the fact that EOL care can frequent- 
ly dismiss and disregard certain types of belief systems, 
such as the hope for a miracle and the belief in God as 
the final arbiter.*’ African American elders deserve care 
that is equitable and preserves the life that their loved 
one has lived and acknowledges their faith and beliefs. 


Inferior care results in African American elders being 
less likely to utilize EOL services compared to white 
Americans. Specifically, African American elders have 
advance care planning completion rates that are sub- 
stantially lower than white Americans, and they are 
more likely to pursue informal EOL planning.** Yet, even 
when Black elders have their preferences recorded, they 
are less likely than white Americans to have their pref- 
erences upheld by clinicians in hospitals.*® Moreover, 
African American elders are less likely to use hospice ser- 
vices at the end of life, and are more likely to experience 
difficult disruptions in care due to being hospitalized.°° 


In order to remedy these disparities in EOL and hos- 
pice care, the Task Force recommends the Legislature 
fund an increase in culturally responsive end-of-life 
programs and community-based participatory research 
to improve such programs. Historically, EOL care has 
been rooted in white middle-class cultural and religious 
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values, with a different frame of reference, value system, 
and life experience than most African American elders. 
Considering patients’ and families’ cultures is essential 
in all aspects of palliative care.” 
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Home healthcare nurse helps a female cancer patient get out of bed by using a walker. 


Funding to increasing culturally responsive end-of-life 
programs should include the involvement of healthcare 
workers from diverse backgrounds to help create ad- 
vance directives that address the concerns and needs of 
African American elders.®* With improved culturally rel- 
evant communication, patients and families are more 
likely to receive useful information about their diagnosis 
more easily. Future work should be directed at training 
providers in having discussions that incorporate patient 
beliefs. Trainings should be based on African American 
community recommendations in an attempt to move 
towards health equity. %* 


Remedy the Harms from Disparity in Insurance 

and Senior Benefits 

Black elders are less likely than their white peers to have 
private insurance and more likely to rely on Medicaid 
(the government insurance program for those with low 
income) or Medicare (the government insurance pro- 
gram for those 65-and-older or permanently disabled) 
as their only health insurance.” Specifically, where 46 
percent of all older adults were covered by both private 
insurance and Medicare, only 32 percent of Black elders 
had both private insurance coverage and Medicare. 
Compared to white Americans, nearly twice as many 
Black elders relied on both Medicare and Medicaid.%° 
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The higher reliance on government health insurance 
programs among Black elders reflects the unaffordabili- 
ty of healthcare due to pervasive income disparities. For 
example, the median income for Black Medicare enroll- 
ees is $17,350, compared to $30,050 for white enrollees; 
and nearly one-fourth of Black elders have no supple- 
mental coverage to help defray the cost of inpatient care 
covered by Medicare Part A or its $1,400 deductible; in 
comparison, only 16 percent of white Medicare recipi- 
ents have no supplemental coverage.” 


Compared to white Americans, 
African American elders are 


to rely on both Medicare 
and Medicaid 


2x 


MORE LIKELY 


Black elders who are beneficiaries of Medicare are also 
more likely than their white peers to receive care in 
emergency rooms and nursing homes and report fewer 
doctor’s office visits.°* Moreover, “research shows that 
older Black . . . Medicare enrollees commonly experi- 
ence racism when seeking care, report communication 
challenges with their providers, and have difficulty 
affording and accessing regular care.”*? For example, 
37 percent of Black Medicare recipients describe their 
health as fair or poor, compared to 24 percent of white 
recipients, and 39 percent of Black Medicare recipients 
have one or more disabilities.'°° 


“While they compose 9 percent of the 65-and-older 
population, Black elders make up more than 14 percent 
of residents in nursing homes, even though the cost is 
significantly more than that for an assisted living fa- 
cility.”’" “However, most if not all expenses in assisted 
living facilities are paid by the tenant, while most Black 
nursing home residents rely on Medicaid to cover the 
costs... .”!°? Whereas 70 percent of older white adults 
have annual incomes of $30,000 or more—with 40 per- 
cent receiving $60,000 or more—65 percent of Black 
elders receive less than $30,000 a year.!°? Additionally, 
Black elders are more likely to reside in nursing homes 
with low ratings and a history of citations for violations 
of health and safety standards—forty percent of Black 
nursing home residents live in lower-tier facilities, 
compared to 9 percent of white residents.’ “According 
to the Nursing Home Abuse Center, African American 
residents are three times more likely to be physically, 
emotionally, sexually, and/or financially abused than are 
white residents.” 
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Finally, social security benefits are based on the per- 
son’s earnings and are thus also lower on average for 
Black elders, with the typical older Black family receiving 
annual benefits approximately 24 percent lower than 
white families.'°° 


In order to remedy the disparities in insurance and qual- 
ity of healthcare provision, the Task Force recommends 
the Legislature create a fund to support and ensure 
that African American seniors in California have an 
annual income that is tied to the Elder Index in their 
respective county.'” This would help ameliorate the 
disparities in social security benefits and the hardships 
that come from lack of private insurance and the abili- 
ty to supplement care through Medicare and Medicaid. 
The recommendation earlier in this chapter regarding 
adoption of a comprehensive universal single-payer 
health care coverage and a health care cost control sys- 
tem for the benefit of all African American residents of 
California or for resident descendants would also help 
remedy the disparities described here. 


In order to remedy the disparate treatment African 
American elders receive in nursing home facilities, the 
Task Force recommends the Legislature require the 
Long-Term Care Ombudsman Program to incorporate 
and require racial bias training for Ombudsman repre- 
sentatives and care providers; create a racial justice unit 
to investigate bias claims; and fund research into spe- 
cific ways to increase the wellness of African American 
elders in long term care facilities in California. 


Close the Digital Health Access Divide for 
African American Elders 

As the COVID-19 pandemic brought into clear focus, a 
fast and secure internet connection is no longer a lux- 
ury—it has become central to accessing health services, 
safety information, and necessary provisions. Yet there 
is amarked disparity in African American elders’ access 
to high speed internet. Only 30 percent of Black elders 
have broadband access at their homes, compared to 51 
percent of white older adults.!°* And Black elders are 
one-fifth as likely to own a computer compared to old- 
er white adults, while Black elders who receive Medicaid 
assistance are half as likely to own a computer.’ 


Moreover, even for those African American elders with 
computers and high speed internet, many still struggle 
to navigate this technology. “Telehealth visits, online 
grocery shopping, COVID vaccine signups, and more 
are all made more difficult because of a lack of proper 
technology literacy.” 
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To facilitate needed access to telehealth, caregiving 
supports, and emergency services, the Task Force rec- 
ommends that the Legislature ensure that all African 
American elders, especially those who are descendants 
of a person enslaved in the United States, have personal 
access to low-or-no cost, high speed, broadband internet 
services. Additionally, the Task Force recommends the 
Legislature ensure funding for programs that address 
the ancillary technology access issues, including inter- 
net education training, grants to purchase computers 
for low-income seniors, and virtual technical services. 


Remedy Disparities in Oral Health Care 
Oral health is closely linked to chronic diseases such as 
stroke, heart disease, and diabetes.'” According to the 
U.S. Centers for Disease Control and Prevention (CDC), 
most dental diseases are preventable, yet children still 
suffer from dental disease due to inadequate home care 
and lack of access to dental services.'” Poor oral health 
has been linked “to decreased school performance, poor 
social relationships and less success later in life.”"" 


As in other areas of health, African Americans dispro- 
portionately suffer these harms. Recent data confirm 
that “there are persistent and significant disparities in 
[tooth decay] experience and untreated [tooth decay] 
between non-Hispanic Black and non-Hispanic [w]hite 
populations.”'"* The data also show that there are signif- 
icant racial disparities in the prevalence of periodontal 
disease, severe periodontitis, and tooth loss, as well as 
oral and oropharyngeal cancer survival rates." Studies 
have also found that structural racism contributes to 
oral health disparities."° For example, studies have 
found that: Black populations have 
poorer access to preventive ser- 
vices; dentists’ treatment decisions 
are affected by implicit bias; treat- 
ment recommendations favored 
extractions versus root canal treat- 
ments for Black patients; and there 
is a substantial underrepresenta- 
tion of Black dentists in the dental 
profession and workforce."” The findings of these stud- 
ies dovetail with what experts have identified as barriers 
to oral health care for African Americans: (1) a shortage 
of Black dentists; (2) a shortage of Black dental students; 
(3) alack of dentists in communities of color; (4) implicit 
bias among dental care providers; and (5) affordabili- 
ty and access to insurance coverage."*® Another study 
confirms that insurance coverage, treatment costs, and 
access to care influence oral health disparities among 
African American men."° 
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Four solutions to improve oral health care emerged from 
arecent survey of African American seniors. These solu- 
tions include: (1) better oral health education, starting at 
ayounger age; (2) free or at least affordable (reduced cost) 
dental care and vouchers for dental work; (3) provision 
of onsite community dental services; and (4) navigators 
to help educate community members about insurance 
payment options and available low-cost providers.'”° 
Survey respondents also suggested incorporating more 
dental education in schools through pamphlets for kids 
and parents and having dental professionals visit senior 
centers to provide services and education.” 


Additionally, the CDC has identified that school sealant 
programs are effective in preventing cavities in millions 
of children.” Specifically, school sealant programs 
involve providing pit and fissure sealants to children 
aged 6 to 11 or in grades 1 through 5; the programs 
also include licensed dental professionals screening 
children for oral disease and checking whether they 
already have sealants.!*? This is done via signed per- 
mission slips from parents and guardians for dental 
sealants to be applied, typically at no cost." The CDC 
noted that states can assist by: (1) “Targeting school- 
based sealant programs to the areas of greatest need;” 
(2) “Tracking the number of schools and children par- 
ticipating in sealant programs;” (3) “Implementing 
policies that deliver school-based sealant programs 
in the most cost-effective manner;” and (4) “Helping 
schools connect to Medicaid and the Children’s Health 
Insurance Program (CHIP), local health department 
clinics, community health centers, and dental pro- 
viders in the community to encourage more use of 
sealants and reimbursement of services.”!”° 


The data also show that there are significant racial disparities in 
the prevalence of periodontal disease, severe periodontitis, and 
tooth loss, as well as oral and oropharyngeal cancer survival rates. 


The Task Force recommends that the Legislature estab- 
lish and fund a program like UC PRIME!” for University 
of California and California State University dental pro- 
grams to be focused on working with, and providing oral 
health care in, African American communities. 


The Task Force also recommends that the Legislature 
add the completion of an anti-bias training and an 
assessment based on such training to the graduation re- 
quirements of all dental schools in California receiving 
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state funding and to the requirements for licensure by 
the Dental Board of California for licensed dentists and 
registered dental assistants. 


The Task Force recommends, in conjunction with its 
recommendation to establish and fund community well- 
ness centers in African American communities to deliver 
services in a manner that is culturally congruent with 
African American culture, that the health care advocates 
staffing these centers also help their clients navigate in- 
surance payment options and find low-cost providers. 


The Task Force also recommends that the Legislature 
implement school sealant programs in California 
elementary schools, which will also include oral 
health education. 


Finally, the Task Force recommends that the Legislature 
fund oral health care to underserved populations in 
the African American community, including seniors, 
by authorizing state funding for mobile dental clinics, 
preferably within trusted community-based organiza- 
tions, which may be achieved through a state-funded 
grant-making program. |?’ 


Fix Racially Biased Algorithms and Medical 
Artificial Intelligence in Health Care 
Researchers have established that there is evidence of 
significant racial bias in a widely-used commercial al- 
gorithm developed by health services company Optum 
to guide decisions in the United States health care sys- 
tem.'8 Specifically, researchers noted that bias occurs in 
this algorithm because it used health costs as a proxy for 
health needs.'”® Because less money is spent on Black pa- 
tients who have the same level of needs as white patients, 
the algorithm incorrectly assumes that Black patients are 
healthier than equally sick white patients.'*° Accordingly, 
Black patients had to be much sicker than white patients 
in order to be recommended for the same care.'*! Optum 
has replicated the study with the same researchers and 
saw an 84 percent reduction in bias with a new algorithm 
that uses health prediction in conjunction with cost.'? 


Despite this change, racial bias has been found in other 
medical technology. An ACLU paper provides four ex- 
amples of racial bias in medical artificial intelligence 
(AI), medical devices, and algorithmic decision-making 
tools, which include: 


1. An AI tool meant to decide how to best distribute the 
limited resource of extra care to new mothers at risk 
of postpartum depression was found to show racial 
bias—directing care away from Black mothers and fa- 
voring White mothers|;] 
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2. A widely used clinical algorithm indicating kidney 
health is adjusted based on whether a patient is Black, 
and systematically indicates Black patients are health- 
ier than they may actually be; in fact, an October 2020 
study found that without this explicit race-based ad- 
justment, nearly a third of Black patients would be 
reclassified as having more severe kidney disease. 
(Only in September 2021, after increased pressure 
from lawmakers and advocates, was the algorithm up- 
dated to remove the use of race. Still, recent reports 
suggest the old algorithm is still being used by federal 
courts to make determinations about health-based 
early prison release despite litigation indicating that 
it functions in a clearly biased way.)[;] 


Arecent meta-analysis found the vast majority of ma- 
chine learning (ML) studies in dermatology did not 
include information on different skin tones as part 
of algorithm development. As a result, the validity of 
model results varied based on skin tone, with some 
models performing worse on darker skin[; and] 


A 2020 study on pulse oximeters, a medical device 
used especially in the COVID-19 pandemic to moni- 
tor patients’ oxygen levels, detailed that the devices 
are less accurate among patients with darker skin and 
could even increase risk of adverse health outcomes 
for those patients. In fact, a 2022 retrospective study 
confirmed that patients of color, likely due to this 
known bias, received less supplemental oxygen than 
White patients, contributing to their morbidity. While 
this is a hardware issue, it shows an existing bias asso- 
ciated with patient[s’] skin color in medical devices[;] 
instances like this are alarming considering that this 
issue was arguably more predictable than issues that 
may arise from the use of AI as a medical device.'** 


Bias in commercial algorithms can have harmful ef- 
fects on African American patients at all points in the 
health care process, from the triaging of illness to the 
quality of care received.'* These algorithms “also lack 
data diversity, whether by race, sex, or other factors,” 
and the lack of data diversity “diminishes the gener- 
alizability of these studies and potentially of the tools 
developed using the data.”'° As the ACLU paper notes, 
there is no single agency regulating AI tools and clinical 
algorithms that are in use today, but “[i]nstead, a patch- 
work of regulatory powers has led to gaps and permitted 
the continued use of potentially harmful technologies 
without sufficient oversight.”'° 


Experts such as Ashish Jha, previously the director of 
the Harvard Global Health Institute, believe that bias in 
algorithms is far easier to eradicate than human bias. Jha 
noted: “Algorithms that are built well with these issues 


Chapter 29 —€5— Policies Addressing Mental and Physical Harm and Neglect 


taken into account can help doctors overcome subtle 
unconscious biases they may have . . . Data and algo- 
rithms have a lot of potential to do good, but what this 
study reminds us of is that if you don’t do it right, you 
have a lot of potential to do harm.”'*’ 


Based on the foregoing and the recommendations listed 
in the ACLU paper, 6 the Task Force recommends that 
the Legislature provide state funding to the California 
Department of Public Health, a University of California 
or California State University center or department, 
or another appropriate entity to study the potential 
for harmful biases in commercial algorithms and AI- 
enabled medical devices, and “evidence-based research 
into the use of devices and tools that recommend ad- 
justing patients’ treatment or medication based on 
broad racial categories in the absence of information 
on genetics or socio-cultural risk factors.”*? This study 
should also include recommendations on how best to 
regulate commercial algorithms and medical artificial 
intelligence tools in California. 


The Task Force also recommends that the Legislature re- 
quire the California Department of Public Health to issue 
guidance to hospitals and other medical systems to en- 
sure that commercial algorithms and Al-enabled medical 
devices “are not used for clinical applications without FDA 
approval or clearance, are not used on patient popula- 
tions they were not intended for, and that cleared tools 
are not used outside of their intended use cases... .”"*° 


use it according to manufacturers’ instructions or if the 
products misleadingly promise fairness. 


Fund and Expand the UC PRIME-LEAD- 
ABC Program to be Available at All UC 
Medical Campuses 
African American physicians and patients have experi- 
enced historic and ongoing discrimination in all aspects 
of the health care system.” After the end of the Civil 
War, federal, state, and local governments continued to 
deny African Americans adequate health care through 
numerous policies, including through the Hill-Burton 
Act, which funded the creation of the modern hospital 
infrastructure by funding segregated hospitals, includ- 
ing many throughout California.'** Even after the end 
of formal segregation policies, the government failed 
to address their lasting, discriminatory effects—for in- 
stance, one news report suggests that Black resident 
physicians are disproportionately dismissed and rep- 
rimanded for transgressions that go unpunished for 
white resident physicians,'’“* and a number of Black phy- 
sicians in California have brought lawsuits alleging that 
hospital systems in the State have enacted “pervasive 
hostility against Black professionals and medical stu- 
dents.”"® This discrimination against Black physicians 
has, in turn, reinforced discriminatory denial of ade- 
quate care for Black patients. While Black Californians 
make up approximately six percent of the state’s popula- 
tion, only three percent of active patient care physicians 
in California are Black.“° And a 
2021-2022 study found that nearly 
one in three African Americans in 


“Algorithms that are built well with these [bias] issues taken into 
account can help doctors overcome subtle unconscious biases 
they may have... Data and algorithms have a lot of potential to 
do good, but... if you don’t do it right, you have a lot of potential 
to do harm.” 


California have been treated unfair- 
ly by a health provider because of 
their race or ethnicity." 


To address inequities in health 
care and increase the number 


The Task Force further recommends that the Legislature 
authorize the California Department of Public Health 
“to make and maintain a public list of software as a med- 
ical device (SaMD) products and provide demographic 
information about the subjects in which the devices 
were calibrated or trained.” 


Finally, the Task Force recommends that the Legislature 
allocate positions and funding to the California 
Department of Justice to pursue claims against algo- 
rithm and Al-enabled medical device manufacturers if 
these products have a disparate impact when providers 


774 


of African American physicians 

serving African American commu- 

nities, with special consideration 
for descendants, the Task Force recommends that the 
Legislature provide funding to allow the University of 
California permanently expand the UC PRIME-LEAD- 
ABC program—which includes a specialized curriculum, 
training experiences, and dedicated faculty mentorship 
to train and recruit physicians to serve in the pro- 
grammatically-defined predominantly African, Black, 
or Caribbean (ABC) communities—to be available on 
all UC medical campuses.'* To the extent that the UC 
PRIME-LEAD-ABC program does not currently give 
special consideration to those who are descendants of 
individuals enslaved in the United States, the Task Force 
recommends the Legislature fund a special program to 
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allow the University of California create an equivalent 
pathway program specifically for this group. And the Task 
Force recommends that the Legislature include funding 
for the UC PRIME-LEAD-ABC programs to expand their 
mentorship and support services to include comprehen- 
sive mental health support, especially regarding racial 
stress and trauma, and that such mental health support 
services continue to be provided to participants after 
they complete the UC-PRIME-LEAD-ABC program."*° 


Surveying existing literature on the effects of the UC 
PRIME programs, one 2022 report found that the UC 
PRIME programs added significant numbers of African 
Americans to the UC system’s medical schools.° From 
1990 to 2019, the annual number of African American 
medical students in California rose from 63 to 121 stu- 
dents, with “[p]ublic medical schools accountling] for 
most of this increase.”' Additionally, care by African 
American physicians can address the discriminatory 
treatment that African American patients might other- 
wise receive when seeking healthcare.'? 


Proportion of African American matriculants to public and 
private California medical schools (1990 - 2019) 
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In addition to increasing the number of African American 
medical professionals serving African American commu- 
nities, the Legislature should: (1) fund grants providing 
scholarships or loan forgiveness to African American med- 
ical students, physician assistants, and nurse practitioners 
who commit to serving African American communi- 
ties; and (2) fund grants providing scholarships or loan 
forgiveness to medical students, physician assistants, 
and nurse practitioners who are descendants and who 
commit to serving predominantly African American com- 
munities. To the extent that the Legislature implements a 
loan forgiveness program, eligibility for loan forgiveness 
programs should, at minimum, include African American 
medical professionals serving African American commu- 
nities through community-based organizations. 


775 


Create and Fund Equivalents to the UC- 
PRIME-LEAD-ABC Program for Psychologists, 
Licensed Professional Counselors, and 
Licensed Professional Therapists 
As described in Chapter 12, Mental and Physical Harm 
and Neglect, the historic and ongoing discriminatory 
health harms to descendants include inadequate access 
to mental healthcare—a harm compounded by the stress 
and trauma of ongoing racial discrimination experienced 
by African Americans in California, including descen- 
dants.'°? To address unequal access to mental healthcare 
services, the Task Force recommends that the Legislature 
create and fund equivalents to the UC PRIME-LEAD-ABC 
programs for recruiting and training psychologists (Ph.D. 
and Psy.D. programs) and licensed professional coun- 
selors and therapists (master’s programs) committed to 
serving predominantly African American communities, 
with special consideration for descendants. The Task 
Force also recommends that funding for these program 
include comprehensive mental health support, especially 
regarding racial stress and trauma, and that program par- 
ticipants continue to receive such mental health support 
services after students complete their program.’ 


Due to ongoing disparities and discrimination in mental 
health care, experts have called for the state to expand 
funding for educational capacity, stipends, and scholar- 
ships to strengthen the size, distribution, and diversity 
of the mental health and behavioral health workforce.'® 
As noted above, the UC PRIME programs present suc- 
cessful models for programs that both recruit and 
mentor African American medical professionals while 
also increasing the number of medical professionals 
dedicated to serving predominantly African American 
communities.'®° While the State of California has enacted 
various measures to increase the overall supply of mental 
health professionals, these prior policies do not appear 
to involve any targeted effort to increase the number of 
African American or other professionals serving African 
American communities specifically.” 


In addition to increasing the number of African 
American mental health professionals serving predom- 
inantly African American communities, the Legislature 
should: (1) fund grants providing scholarships or loan 
forgiveness to African American mental health profes- 
sionals who commit to serving predominantly African 
American communities; and (2) fund grants providing 
scholarships or loan forgiveness to mental health profes- 
sionals who are descendants and who commit to serving 
predominantly African American communities. To the 
extent that the Legislature implements a loan forgive- 
ness program, eligibility for loan forgiveness programs 
should, at minimum, include African American mental 
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health professionals serving African American commu- 
nities through community-based organizations. 


Permanently Fund the California Medicine 
Scholars Program and Create and Fund 
Equivalent Pathway Programs for Students 
in the CSU and UC Systems 

Historic and ongoing discrimination against African 
Americans in California has produced a myriad of bar- 
riers throughout the pathway to becoming a healthcare 
provider, including financial barriers; lack of access to 
mentorship; lack of access to academic advising; and a 
dearth of opportunities to participate in academic and 
summer enrichment programs relating to science, tech- 
nology, or medicine.'® 


To remedy the discrimination that has excluded African 
Americans in California from the field of medicine and 
denied African Americans in California equal and ad- 
equate healthcare,’ the Task Force also recommends 
that the Legislature permanently fund the pathway ini- 
tiatives in the California Medicine Scholars program and 
create an equivalent pathway program for students in the 
CSU and UC systems. The California Medicine Scholars 
Program (CMSP) was created to connect community col- 
lege students to medical schools, clinics, and medical 
practitioners to promote pathways for underrepre- 
sented college students to enter the field of medicine.'° 
Students from an eligible community college can apply 
to the program, which partners them with a medical 
school in one of four nearby geographic regions.’ The 
program then provides mentorship by medical practi- 
tioners, academic advising, enhanced curriculum, and 
priority enrollment to that student when the student 
applies to that particular medical school.'? 


Several studies over the last four decades have found that 
participation in pathway programs improves the odds of 
medical school matriculation among students, including 
African American students from excluded backgrounds.'®? 


In addition, the Legislature should expand or create 
pathway programs like the CMSP to: (1) create similar 
pathway programs for high school students; and (2) cre- 
ate pathway programs for other medical professions, 
such as physician assistants and nurse practitioners.'* 
Because “literature that describes or evaluates nursing 
pathway programs” or pathways to other health care 
professions “is scarce,”!® if the Legislature expands the 
creation or funding of pathway programs to include 
other medical professions, such as nurses and physician 
assistants, the Task Force further recommends that the 
Legislature fund an accompanying study of such pilot 
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programs to ensure that the programs are equally effec- 
tive in improving recruitment and retention of African 
Americans in other medical professions. 
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Nurse talks to doctor in corridor. 


Review and Prevent Racially Biased 
Disciplinary Practices by the Medical 
Board of California 

A report by the California State Library Research 
Bureau—reviewing California Medical Board data from 
2003 to 2013—found that African American physicians 
in California were more likely to be the subject of com- 
plaints, and the Board was more likely to investigate a 
complaint brought against an African American physi- 
cian than a white physician.'®° To remedy discrimination 
in physician discipline, the Task Force recommends leg- 
islation to review and prevent racially biased disciplinary 
practices by the California Medical Board (Board) in its 
investigatory and disciplinary proceedings by imple- 
menting the following: 


Requiring the Board to permanently staff and train 
its Disciplinary Demographic Task Force, which finds 
training opportunities to eliminate implicit bias and 
reviews the Board’s processes for such bias.'©” 


Requiring the Board to undergo implicit bias training. 


Requiring an annual, third-party review of the Board’s 
investigatory and disciplinary records to determine racial 
disparities in its investigatory or disciplinary practices. 


In the event that an annual review uncovers racial dispar- 
ities in the Board’s investigatory or disciplinary practices, 
requiring the Board to enact any other measures neces- 
sary to directly remedy any discriminatory actions taken 
by the Board (for example, reinstating a license if the 
suspension process was affected by racial animus). 
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Address Food Injustice 

Black households disproportionately experience food 
insecurity.'®* As discussed in Chapter 12, Mental and 
Physical Harm and Neglect, predominantly African 
American communities also disproportionately expe- 
rience highly limited access to affordable, nutritious 
food, and are often inundated with unhealthy options 
like sugary drinks and processed or fast food.’ High 
densities of liquor stores and tobacco shops in these 
communities also pose a public health concern because 
of their link with violent crime.’ The resulting health 
harms are stark.' Redlining, bolstered by other gov- 
ernment and government-enabled discrimination, is a 
central cause of this food injustice.!” 


In order to remedy these harms, and to improve access to 
affordable, nutritious food, the Task Force recommends 
a slate of measures including: improving supermarket 
and grocery store access in African American commu- 
nities; increasing the number of farmers markets and 
community gardens in these communities; supporting 
healthy food retailing and limiting liquor and tobacco 
stores; and funding descendants and trusted commu- 
nity-based organizations to launch and sustain urban 
agriculture ventures, grocery stores and cooperatives, 
farmers markets, mobile food vending operations, and 
related infrastructure needed to bring food justice to 
African American communities, with special consid- 
eration for African Americans who are descendants of 
persons enslaved in the United States. 


Improve Supermarket Access 

One of the harms facing African American communi- 
ties in California is the lack of access to grocery stores 
and supermarkets.’ White neighborhoods on average 
have four times as many supermarkets as predominantly 
African American neighborhoods, and grocery stores in 
African American communities typically are smaller and 
have less selection.!“ There are a number of approach- 
es the Task Force recommends to begin remediating 
this harm. 


First, to ensure a coordinated and continued response 
to these harms, the Task Force recommends that the 
Legislature continue to fund the California Healthy 
Food Financing Initiative Council, which is tasked with 
expanding food access by developing financing options, 
partnering with state, local, nonprofit, and philanthrop- 
ic programs, and providing updates to the Legislature.!° 
The Healthy Food Financing Initiative Council has sup- 
ported regional food hubs in locations like hospitals, 
schools, and corner stores, where buyers can purchase 
local food at reasonable prices and with reduce transac- 
tion costs. The Council also assists food hubs to develop 
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capital funds and conduct outreach to farmers. The 
Council has also aimed to increase new grocery stores 
in underserved areas, to increase access to healthy 
foods, lower food costs by facilitating access to funds 
and grants, and encourage local governments to speed 
approvals and permits. An additional aim has been to 
increase healthy food sold at current stores by assist- 
ing stores with access to funds and connecting them 
with technical assistance with sourcing, storage, store 
design, and marketing assistance.'”° In addition to rec- 
ommending the continuation of the Council's funding, 
the Task Force recommends that the Legislature amend 
the Council’s mission to include an explicit provision 
for a committee focused on the needs of the African 
American community. 


Second, the Task Force recommends that the Legislature 
provide economic or other incentives to support the 
development of supermarkets in African American com- 
munities that lack adequate access.'” These incentives 
may include tax breaks and grants to support non-profit 
grocery cooperatives. 


Third, to improve the development process for such 
stores, the Legislature should also facilitate the adop- 
tion of zoning laws to support the siting of supermarkets 
in underserved African American communities.! In 
conjunction with the above, the Task Force also rec- 
ommends that the Legislature study the continuing 
impacts of restrictive zoning laws and the California 
Environmental Quality Act (CEQA) process on the 
development of new grocery outlets in underserved 
African American communities for the purpose of 
identifying and adopting additional measures needed 
to remove remaining barriers to siting grocery stores 
in these communities. 


Fourth, in order to remedy the harms from abrupt 
disruptions in access to food, the Task Force recom- 
mends that the Legislature consider requiring advance 
notifications to the affected community, employees, 
and other stakeholders, prior to the closure of a gro- 
cery store in underserved or at-risk African American 
communities.'’” Such notice should be meaningful and 
adequate for the circumstances and include informing 
the California Department of Social Services and local 
entities of a planned closure, and should also include 
the identification of the three nearest grocery establish- 
ments that provide comparable service. The Legislature 
should also consider requiring county human services 
departments to provide grocery establishments that 
have announced a closure with information about pub- 
lic social services for which employees may be eligible. 


Chapter 29 —€5— Policies Addressing Mental and Physical Harm and Neglect 


Additionally, cities should be required to monitor gro- 
cery store closures to assess potential trends.'®° 


Fifth, to the extent that regulations and contracting 
provisions are at fault for the lack of grocery stores in 
African American communities, the Task Force recom- 
mends that the Legislature prohibit covenants and lease 
provisions that prevent the operation of grocery stores 
in these communities.'*! 


Finally, as discussed in Chapter 7, Racism in Environment 
and Infrastructure, African American communities of- 
ten have fewer and worse public transit options.'*? In 
order to remedy this harm, the Task Force recommends 
that the Legislature tie a portion of funding for local gov- 
ernments to the planning and implementation of public 
transportation routes and schedules that maximize access 
to supermarkets in African American communities.'*? 


Support and Expand Farmers Markets and 
Community Gardens 

As discussed in Chapter 12, Mental and Physical Harm 
and Neglect, African Americans in Californian are more 
likely to live in areas without access to full-service gro- 
cery stores and areas in which residents have few or 
no convenient means of securing affordable, healthy 
foods like fresh fruits and vegetables.'** In addition to 
increasing access to full-service grocery stores, increas- 
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Man gathering vegetables in community garden. 


ing access to farmers markets and community gardens 
can help remedy the harms faced by African American 
communities. Thus, the Task Force recommends the 
following actions in order to increase access to farmers 
markets and community gardens offering organic and 
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whole foods in African American communities, former- 
ly redlined neighborhoods, and other neighborhoods 
that are home to African American families lacking 
adequate access.!*° 


First, with regards to farmers markets, the Task Force 
recommends that the Legislature use requirements for 
zoning laws and land use policies to create and encour- 
age localities to create new space for farmers markets 
in African American communities.'®® Additionally, the 
Task Force recommends the Legislature provide govern- 
ment subsidies or create public-private partnerships to 
develop new farmers markets in these areas, and pro- 
vide financial support for the marketing of such markets 
to the community.'*” Moreover, given the transit issues 
discussed in Chapter 7, Racism in Environment and 
Infrastructure, and to ensure access to such markets, 
the Task Force recommends that the Legislature provide 
financial support for transportation to farmers mar- 
kets and increase incentives for local transit agencies to 
ensure their routes include access to farmers markets 
from African American communities.'** Finally, given 
the economic hardships discussed in Chapter 13, The 
Wealth Gap, the Task Force recommends the Legislature 
continue to encourage and, where possible, require 
farmers markets to accept electronic benefits from food 
assistance programs such as the Special Supplemental 
Nutrition Program for Women, Infants, and Children 
(WIC) and Supplemental Nutrition 
Assistance Program (SNAP).!8° 


Second, given the potential of 
community gardens and urban 
farming to help remedy the food 
access issues described above and 
to help furnish fresh produce to 
African American communities, 
the Task Force recommends that 
the Legislature promote commu- 
nity gardens and urban gardens 
in these communities through 
zoning policy and grants or other 
financial support, in addition to 
encouraging local municipalities to 
change zoning policies to promote 
such spaces.!%° 


Third, the Task Force recommends 
that the Legislature increase farm- 
to-school and farm-to-institution programs in African 
American communities, and develop government 
procurement processes that specifically support local 
African American farmers in regards to these programs. '*! 
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Enhance Healthy Food Retailing and Curtail 
the Proliferation of Unhealthy Food Retailing 
As discussed in Chapter 12, Mental and Physical Harm 
and Neglect, African American communities have an 
overconcentration of liquor stores and tobacco stores, 
which are correlated with health problems for African 
Americans.'** Moreover, African American communi- 
ties are specifically targeted by marketing agencies for 
sugar-sweetened beverages. For example, Black children 
and teens see more than twice as many ads for certain 
sugar drinks than their white peers, and lower-income 
Black neighborhoods have disproportionately more 
sugary drink ads on billboards, bus benches, sidewalk 
signs, murals, and store window posters.’ And sugar 
has had disproportionate negative consequences for 
African Americans, as it is linked to diabetes and hy- 
pertension.'** To remedy these harms, the Task Force 
recommends proposals aimed at limiting certain stores 
in African American communities; encouraging more 
fresh produce and other health foods at existing stores; 
and encouraging the increase of other informal methods 
of healthy food delivery in these communities. 


First, the Task Force recommends that the Legislature 
enact standards that will lead to local zoning restrictions 
limiting the number of liquor stores and tobacco shops 
per neighborhood in African American communities.'®° 
In conjunction with this, the Task Force recommends 
that the Legislature support or require the enactment 
of zoning laws that create buffer zones restricting liquor 
stores and tobacco shops around schools and recreation 
areas in these communities.’ 


Second, the Task Force recommends that the Legislature 
offer financial incentives (such as reduced taxes and fees) 
to encourage small store owners in African American 
communities to offer fresh produce and healthier 
foods.'*’ In conjunction with this, the Task Force rec- 
ommends that the Legislature incentivize restaurants 
in African American communities to reformulate menu 
items to provide healthier options.’ 


Third, in order to increase the availability of fresh pro- 
duce and counter the prevalence of sugary beverages, 
the Task Force recommends that the Legislature enact 
legislation to facilitate the provision of permits and 
incentives to healthy mobile vending carts in African 
American communities.'*’ To help to effectuate a healthy 
food environment, the Task Force also proposes that 
the Legislature require the California Healthy Food 
Financing Initiative Council to assess further oppor- 
tunities for innovations and partnerships to increase 
access to affordable, nutritious food and to reduce the 
saturation of liquor stores and tobacco shops in African 
American communities. As part of this work, the Task 
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Force recommends that the Legislature require the 
Council to support the development and ongoing work 
of local Food Policy Councils (which bring together 
stakeholders to assess how food systems operate at the 
local level and formulate recommendations for im- 
provements) in formerly redlined communities and 
predominantly African American communities with 
limited access to affordable healthy food.”” 


Additionally, the Task Force recommends that the 
Legislature amend the Food and Agricultural Code to 
establish legislative findings and declarations regard- 
ing the importance of reasonable access to nutritious 
food for African American communities as a measure 
to support other efforts going forward. Finally, the Task 
Force recommends that the Legislature fund community 
education in African American communities regarding 
nutrition, health, and resources available to access af- 
fordable, nutritious food. 


Bringing Nutrition and Economic 
Opportunity to Communities 

As discussed in Chapter 12, Mental and Physical Harm 
and Neglect, African American communities suffer 
specific harms in relation to food injustice. Moreover, 
as discussed in Chapter 10, Stolen Labor and Hindered 
Opportunity, African Americans have suffered eco- 
nomic harms and been denied fair wages and labor 
opportunities. In order to address both these areas of 
harm, the Task Force recommends that the Legislature 
create and fund a program of grants, low-interest 
loans, and technical assistance (as needed) for trusted 
community-based organizations in historically African 
American communities, formerly redlined neighbor- 
hoods, or similar neighborhoods which are home to 
African Americans who lack adequate and equitable 
access to affordable, nutritious food options. These 
grants and low-interest loans would be used to support 
the creation and ongoing growth and stability of urban 
agriculture ventures, grocery stores and cooperatives, 
farmers markets, mobile food vendors, and related 
infrastructure needed to bring about food justice and 
stimulate pipelines for healthy, whole foods. While fo- 
cused on increasing access to nutrition and improved 
health outcomes, this program of grants and low-inter- 
est loans would bring added economic development and 
employment opportunities and provide some measure 
of redress for the long history of discrimination against 
African American farmers and small business owners, 
especially those who are descendants of an individual 
enslaved in the United States, in communities that con- 
tinue to suffer the consequences of redlining and other 
forms of discrimination.” 
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I. Policy Recommendations 


This chapter details policy proposals to address harms 
set forth in Chapter 13, The Wealth Gap. 


e Fund and Conduct a Study to Calculate the Overall 
Racial Wealth Gap in California 


e Encourage the Federal Government to Use the National 
Racial Wealth Gap to Determine Federal-Level Reparations 


In 2019, the Federal Reserve’s Survey of Consumer 
Finances, a national survey, found that white house- 
holds hold 87 percent of overall wealth in the United 
States, while African American households hold only 
three percent.' In 2019 dollars, the median white family 
held $184,000 in wealth compared to only $23,000 for the 
median African American family.” The wealth gap may be 
even starker once the data is disaggregated further among 
the general African American population.’ 


In fact, some figures indicate that the wealth gap has 
worsened over the last few decades.* Some economists 
note that the wealth held by the typical African American 
household compared to the typical white family has re- 
mained at nearly the same ratio as it was in the 1960’s.° 
While there was an observable closing of the gap over the 
last 150 years, that closing stopped after 1950.° Since the 
1980’s, the wealth gap has widened again as capital gains 
have predominantly benefited white households while 
income convergence has wholly stopped.’ 


To address the racial wealth gap, the Task Force recom- 
mends that the Legislature enact a number of policies 
to address the effects of discrimination across housing, 
education, labor, creative and cultural life, and oth- 
er areas.* Moreover, in Chapter 17, Expert Economic 
Calculations, the Task Force provides preliminary cal- 
culations to estimate the losses due to discrimination 
based on several key categories of atrocities, including 
health harms, mass incarceration and over-policing, 
housing discrimination, and devaluation of African 
American businesses.? 


Many reparations advocates consider the wealth gap to be the best indicator of the cumulative impact of anti-Black racism. 
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In providing the preliminary estimates of losses in 
Chapter 17, the Task Force focused on particular areas 
appropriate to fulfill the statutory mandate of AB 3121 
and enable a more detailed and comprehensive re- 
sponse to the particular harms experienced by African 
Americans in California.'° However, further analysis of 
the overall racial wealth gap would give the Legislature 
further information to consider in its ultimate calcula- 


communities, and enterprises. 


tion of reparations, and enable data-driven analysis of 
whether remedial measures are effectively redressing 
that gap. Therefore, the Task Force recommends that 
the Legislature fund and construct an economic study 
to calculate the overall racial wealth gap in California. 


Many reparations advocates consider the wealth gap 
to be the best indicator of the cumulative impact of 
anti-Black racism, from enslavement through legal 
segregation to contemporary discrimination and dispar- 
ities." The racial wealth gap represents the total cost of 
the injuries to African Americans and benefits to white 
Americans caused by this nation’s longstanding poli- 
cies of discrimination.” As such, the wealth gap serves 
as one of the most direct means of accounting for the 


A true accounting [of the racial wealth gap] must consider 
discrimination in lending, employment, property, commercial 
practices, and policies restricting African American individuals, 
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value owed as African American reparations." But as of 
the date of this report’s publication, no study or report 
has provided a definitive figure calculating the overall 
racial wealth gap in California. 


To measure the full extent of the racial wealth gap, a cal- 
culation must consider more than gaps in racial income. A 
true accounting must consider discrimination in lending, 
employment, property, commercial 
practices, and policies restricting 
African American individuals, com- 
munities, and enterprises. Such 
analysis must also include how those 
practices and policies in those same 
areas simultaneously privileged 
white individuals, communities, 
and enterprises. Some of the key 
data that might be used to calculate 
the effects of this discrimination and to determine the 
overall racial wealth gap, include “racial differences in 
home equity, financial assets, and income, all of which 
are necessary for economic security and facilitate the 
accumulation of wealth over time.”” Such a calculation 
must also consider differences in the amounts and types 
of household debt held. 


Further, the Task Force recommends that the State 
of California encourage the use of the national racial 
wealth gap in the determination of the federal-level 
reparations urged by the Task Force."® Due to the scale 
of federal recommendations, the racial wealth gap would 
be a more appropriate measurement of harms due to 
discrimination at the federal level.” 
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I. Executive Summary 


Assembly Bill No. 2542, the California Racial Justice Act 
of 2020 (Act or RJA), codified in Section 745 of the state’s 
Penal Code, prohibits the state from seeking or obtain- 
ing a criminal conviction, or from imposing a sentence, 
based upon race, ethnicity, or national origin.' The Act 
allows an accused person to seek dismissal of pending 
charges, or vacatur of a conviction or sentence, through 
a claim alleging that a charge, conviction, or sentence 
was tainted by racial bias. The Act originally applied 
prospectively to cases in which judgment had not been 
entered prior to January 1, 2021. However, AB 256, the 
Racial Justice Act for All, enacted in 2022, extended the 
Act’s protections to apply retroactively to most cases in 
which judgment was entered before January 1, 2021.” 


The Racial Justice Act offers different pathways to 
demonstrating a violation. Some involve showing overt 
bias or animus, such as use of discriminatory language 
by a courtroom actor. Others allow for claims that arise 
from implicit bias. A central purpose of the Act was to 
respond to McCleskey v. Kemp (1987) 481 U.S. 279, in which 
aslim majority of the U.S. Supreme Court accepted racial 
disparities as “an inevitable part of our criminal justice 
system” and held that these disparities generally do not 
violate the Constitution in the absence of proof of dis- 
criminatory intent.? With the Racial Justice Act, California 
rejected the acceptance of racial disparities and sought 
to begin the process of reforming our unjust legal sys- 
tem. Under the Act, the law is violated when an accused 
person has been charged with or convicted of a more 
serious offense than similarly situated persons of other 
races, ethnicities, or national origins who commit similar 
offenses, and the evidence establishes that the prosecu- 
tion more frequently sought or obtained convictions for 
more serious offenses against people who share the ac- 
cused person’s race, ethnicity, or national origin. The Act 
similarly forbids sentencing disparities arising from race, 
ethnicity, or nationality, including that of victims. 


Racial Justice Act violations can occur at anumber of dif- 
ferent decision points, including the decision regarding 
which charges to bring, the convictions obtained, and in 
sentencing. Where claims of violations involve compar- 
isons to the treatment of others, information about an 
accused individual’s race, the race of the complainant 
or victim, and information about race, decisions, and 


Filling out a survey online 
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outcomes in comparable cases can be critical to establishing a prima facie case that a violation has occurred. 
A lack of data on race in comparable cases can severely limit the ability of an accused or convicted person to 
support claims of racial bias. The same is true when agencies do not track or share data on key decisions made 
by the prosecutor, judge, or jury in comparable cases. This lack of critical information impedes implementa- 
tion and diminishes the efficacy of the Racial Justice Act. Without access to data, the promise of the Act has the 
potential to ring hollow for many. Gauging the availability of RJA-relevant data is thus critical to understanding 
the landscape for potential claims that may be raised under the Act. 


In order to assess the state of RJA-relevant data collection practices, the AB 3121 Reparations Task Force requested 
that the California Department of Justice Research Center (DOJRC) survey all 58 California Superior Courts 
and District Attorney offices, as well as a select group of 11 of the largest City Attorney offices regarding what 
data elements their agencies regularly collect when dealing with criminal cases. The 126 responding criminal 
justice agencies and courts completed an online questionnaire pertaining to data collected and maintained 
by their agency, with a focus on what racial data the agencies hold as well as data on factors that may involve 
prosecutorial or judicial discretion. This report describes and summarizes the findings. Notably, the DOJRC 
conducted the survey prior to the retroactive application of the Act and prior to implementation of Assembly Bill 
No. 2418 (AB 2418), the Justice Data Accountability and Transparency Act.‘ The latter statute sought to mandate 
that agencies collect and transmit specified data, including data on the race of accused persons and victims, 
to the Department of Justice. These data collection and transmission requirements were set to commence in 
2027. However, AB 2418 conditioned the operation of its provisions upon an adequate appropriation by the 
Legislature. As of the time of this Report’s issuance, there has not been an appropriation to this effect. As set 
forth in Chapter 28, the Task Force’s recommendations to the Legislature include full funding of AB 2418 and 
any further data collection, extraction, analysis, and dissemination that is needed for the Racial Justice Act to 
be implemented and applied without limitation. An unfunded or otherwise unfulfilled mandate will gravely 
undermine the law and risk the persistence of unacceptable racial bias in the criminal legal system. 


Overall, in the absence of requirements like those set forth in AB 2418, there appears to be a large amount of 
discretion, and likewise variability, in what data elements are collected across California District Attorney (DA) 
offices, Superior Courts, and select City Attorney offices and between counties. This lack of consistency and 
absence of data on key variables could present substantial challenges to presenting and evaluating claims of 
racial discrimination in the criminal justice system, and could increase the difficulty of sustaining claims of 
Racial Justice Act violations in some California counties more than others. 


Several key takeaways are highlighted below: 


1. Case Management Systems: Whether an office uses an electronic case management system can impact the 
ease with which records are extracted for evaluation. Almost all responding agencies (122 of 126; 97%) reported 
using a case management system (CMS) operated by a software program (119; 98%) with information retrievable 
via electronic query (114; 95%). Most Superior Courts (51; 88%), DA offices (37; 67%), and City Attorney offices 
(7; 78%) reported that their CMS began recording pertinent information during or before 2015. However, as 
noted below, a number of responding agencies reported that several key data points are recorded in case or 
court files, but not stored in the agency’s CMS. 


2. Demographics of Accused Individual: If an office does not collect data on the race of accused individuals, 
then the lack of this data may severely limit the presentment and evaluation of claims and mask potential 
racial disparities. According to responding agencies, information related to the race of accused individuals 
is recorded in 97% of California counties (by Superior Courts [45; 78%], DA offices [46; 81%], or both). Neither 
Glenn nor Sacramento County Agencies reported collecting data on the race of accused individuals, which 
could present especially heightened challenges for Racial Justice Act violation claims in these counties. The 
accused individual’s gender/sex is recorded by 98% of California counties, date of birth is recorded by 97% of 
California counties, and residence zip code is recorded by 93% of California counties. 


3. Demographics of Victim: The race of the complainant or victim is an important variable when investigating 
claims that charges, sentences, or convictions were influenced not only by the accused individual's race, but 
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also by the victim’s race or the interplay between the two. Victim race data is collected by responding agencies 
in 74% of California counties (48). Victim demographic data, when collected, was largely collected by District 
Attorney offices, with 75% or more of responding DA offices reporting the collection of victim race, gender, 
age, and residential zip code, compared to 16% or fewer of responding Superior Courts. 


. Arrests and Judicial Matters Data: The decision to prosecute, charging decisions, and release decisions may 
be influenced by the law enforcement charges (i.e., the charges specified by the law enforcement agency re- 
ferring the accused individual) as well as the accused individual's prior criminal record. Agencies from 95% of 
California counties record law enforcement charges. For arrests, a vast majority of responding agencies record 
the date of arrest (88%), the arresting agency numbers (85%), and the law enforcement agency charges (80%). 
For matters, all agencies record the accused individual’s name (100%) and nearly all record the corresponding 
court case number (98%). Over half of responding agencies (>50%) record prior criminal information (i.e., 
charges, convictions, and matters). 


. Release on Own Recognizance, Bail, and Custody Data: In order to determine whether there was racial bias 
in decisions to release an accused individual on their own recognizance, set bail, or hold someone without 
bail, data related to these decisions would need to be collected. Sixty-one percent (61%) of responding agencies 
record whether the court agreed to an own recognizance (OR) release and 72% reported recording whether 
the OR release was granted during the accused individual's arraignment or bail hearing. In total, there were 
six counties (10%) in which no agency reported collecting this data. 


Ninety-three percent (93%) of Superior Courts and 49% of District Attorney offices reported recording whether 
bail was set, denied, or OR release granted. If bail was set, 90% of Superior Courts and 53% of District Attorney 
offices recorded the amount imposed. Humboldt, Merced, and Placer County Superior Courts and 30% of 
District Attorney offices reported not recording any data on the bail-related information requested. 


Fifty-four (54) counties (93%) collect data on whether a person was held in custody pre-plea. Most Superior 
Courts reported whether the accused individual was in custody pre-trial (83%) and pre-plea (84%). In com- 
parison, just over one-half (51%) of DA offices reported recording this information. About one-half of Superior 
Courts (52%) recorded whether or not detention orders were sought for the accused individual, compared to 
25% of DA offices. 


. Diversion Data: Diversion programs allow some defendants to choose to complete treatment or education 
courses instead of serving jail time. Information on whether a diversion program was offered, when, and if 
it was accepted may be needed to investigate claims of racial bias in diversion program offers and sentencing 
more generally. Forty-one (41) California counties (71%) collect information on whether a diversion program 
was offered and 52 counties (90%) collect data on whether a diversion program was accepted. 


Approximately one-half of responding agencies reported collecting data on whether a diversion program was 
offered, driven by the large proportion of City Attorney offices that collect this information (82%). A greater 
percentage of Superior Courts reported recording diversion acceptance-related information than DA offices. 
The most frequently recorded information by Superior Courts included whether diversion was completed 
(97%), whether diversion included prison, jail, or probation (86%), and the plea entered (79%). 


Decision to Prosecute Data: Decisions to prosecute are made by the District or City Attorney’s Office. To 
substantiate claims of racial bias in prosecution decisions, information on and justifications for charging or de- 
clining to charge may be important. Ninety-one percent (91%) of DA offices recorded prosecutorial declination 
information pertaining to the charges, and 93% record the name of the person(s) who declined to prosecute. 
Thirty-two percent (32%) of DA offices reported not recording reasons related to declining to prosecute. For 
City Attorney offices, 82% recorded the charges and 91% recorded the name of the person who declined to 
prosecute. 


Sixty-four percent (64%) of responding City Attorney offices reported recording information on injuries to 
persons, financial losses, status of victim, and prior criminal history of the accused individual in decisions to 
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prosecute, and 55% reported collecting this data in considering the level or severity of charges to file. Twenty- 
five DA offices (44%) reported not collecting any of these variables in their case management system but noted 
that this information is available in case/file notes and police reports. 


8. Plea Offer Data: A plea offer, a reduced charge or sentence, can be made to resolve a case rather than taking a 
case to trial or going to verdict. To investigate claims of racial bias in plea offers, data on whether a plea offer 
was made, by whom, if there was a counteroffer, what the offer was, or if it was accepted may be crucial. Over 
55% of DA offices reported recording most of the information related to plea offers extended, though just 
under one-half reported recording whether a plea offer was made by the court (47%) and whether there was a 
counteroffer (44%). Fewer Superior Courts reported recording this information compared to District Attorney 
Offices. Several DA offices stated that this information is available in case/file notes, not in the CMS. Several 
Superior Courts reported that this information is contained in court minutes or a plea form (not in the CMS). 


Nearly all (98%) Superior Courts reported recording information about plea offers accepted by accused indi- 
viduals and the sentence in exchange for the plea offer. In comparison, 82% of DA offices recorded each count 
related to the plea offer and 75% recorded the sentence in exchange. 


9. Prosecution Outcome Data: All Superior Courts reported recording this information for five of the options 
listed. A smaller percentage of Superior Courts reported recording information related to collateral con- 
sequences (88%), imposition (83%), and dismissal (79%) of special circumstances, and imposition (86%) and 
dismissal (91%) of enhancements. 


Responses to the DOJRC’s survey are set forth in further detail in the pages that follow. While the survey illu- 
minated a range of data collection practices and variations across the state, as with any survey, it is important 
to note the limits of the survey and the conclusions that can be drawn from responses. DOJRC’s distillation of 
questionnaire responses relies on self-reporting by the surveyed offices and courts. Importantly, the survey 
methods and results also do not differentiate between data collected by CMS, through hard copy, or by other 
means, nor do they speak to issues such as the completeness or accuracy of the data collected across offices. 
The survey has been an important first step in assessing the state’s readiness to implement the Racial Justice 
Act, but additional research will be needed for deeper analysis. 


Questions that remain unanswered by the DOJRC’s survey will be critical to assess going forward. Where RJA- 
relevant data is not recorded at all or is collected but without adequate attention to consistency, completeness, 
and accuracy, claims of racial disparities will be more difficult to raise and to evaluate. Concerns about Racial 
Justice Act enforcement will also arise where RJA-relevant data is recorded only in individual case files and is not 
entered into the CMS or otherwise readily retrievable. Where relevant data is not accessible, litigants, courts, 
and oversight bodies will face heightened barriers to fulfilling the Racial Just Act’s mandate, and transparency 
and accountability will be compromised. 


In view of the findings from the survey and in recognition of the challenge of ensuring full compliance with 


the Act, the Task Force has made a number of recommendations to the Legislature that are set forth in Chapter 
28, Policies to Address an Unjust Legal System. 
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Data Collection 


In support of the AB 3121 California Reparations Task Force, and at the direction of the Subpoena Advisory 
Committee, the DOJRC designed and distributed an online questionnaire assessing the administrative prac- 
tices regarding race data collection of three types of California entities involved in the criminal justice system: 
Superior Courts, county District Attorney (DA) Offices, and City Attorney Offices. For District Attorney Offices 
and Superior Courts, the goal was to contact District Attorneys and court executive officers and presiding judges 
for all 58 California counties. For City Attorneys, 11 prosecuting offices were selected by the subpoena advisory 
committee members: Anaheim, Burbank, Hawthorne, Inglewood, Long Beach, Los Angeles, Pasadena, Redondo 
Beach, San Diego, Santa Monica, and Torrance. Participant contact information was obtained from Reparations 
Task Force members, the Judicial Council of California, and online web sites/searches. 


The online questionnaire link was distributed to all participants via email on May 4, 2022. For the first round 
of data collection, the questionnaire was available online for completion from May 4 through June 12, 2022. 
Participation reminder emails were sent on May 9, May 16, May 23, May 27, and June 3, 2022. For agencies that 
received an extension through June 12, participation reminders were sent on June 7 and June 10, 2022. 


For the second round of data collection, the DOJRC worked with the California Department of Civil Rights 
Enforcement Section (CRES) to contact non-responders and encourage participation. Table 1 summarizes the 
total number of questionnaires distributed and a count of the response types: complete or incomplete; as well 
as the percentage of completed surveys. The data presented in this report represent responses received as of 
January 1, 2023. 


All 58 CA Superior Courts and all 11 City Attorney Offices contacted completed the Questionnaire’. Fifty-seven 
(57) of the 58 CA County District Attorney Offices completed the Questionnaire. Solano County DA Office did 


not complete the questionnaire. 


Table 1. Criminal Justice Agencies by Questionnaire Completion Status 


ALL POTENTIAL UAE Tou 

Reso City Attorney District Attorney Superior Court 
Total Surveys Distributed 127 I 58 58 
Complete 126 I 57 58 
PERCENT COMPLETED 99% 100% 98% 100% 
Incomplete l NA l NA 
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Results 


This section summarizes and describes findings for 24 close-ended questions posed to participating agencies. 
Responses are presented along 6 content areas: (1) Case Management Use, (2) Demographics, (3) Arrest & Matter 
Information, (4) Own Recognizance, Custody, and Bail, (5) Diversion, and (6) Prosecutorial Decision Making 
& Outcomes. 


All Respondents are responses collapsed across agency type. “/Q#]” presented in brackets in the tables directs 
the reader to the full question in Appendix A. See Appendix A for more detailed counts for each agency and 
question, and Appendix B for an overview of affirmative responses by agency. All maps presented in this report 
were created using paintmaps.com. 


Throughout the report, results are presented at the county level (ex. 58 counties record data element X). It is 
important to note that, for the purposes of this report, a county is considered to have collected a data element 
if the county’s Superior Court and/or District Attorney’s Office reported collecting an element. Responses from 
City Attorney’s Offices are not considered when referring to the county. For Solano County, only the Superior 
Court’s data collection is considered as the District Attorney’s Office did not complete the survey. 


1. Case Management System Use 

Case management systems are systems in which data on cases is recorded, stored, and analyzed. Whether an 
office uses an electronic case management system can impact the ease with which records are extracted for 
evaluation, which may, in turn, affect the difficulty of gathering information to substantiate a Racial Justice 
Act violation claim. As demonstrated in Table 2, almost all responding agencies (97%) reported that they use 
a case management system (CMS). Butte Superior Court selected “no” to using a CMS but clarified in open- 
text fields that they do use a CMS. Ergo, 100% of Superior Courts in California utilize a CMS. Kern County and 
Sierra County DA Offices and Hawthorne and Redondo Beach City Attorney Offices reported not using a CMS. 


A majority of agencies who reported using a CMS (78%) also reported that they began recording data beginning 
2015 or prior. For DA offices, an additional 7% reported that their CMS began recording data in 2016. Similarly, 
almost all agencies reported that their CMS uses a software program (98%), and that the CMS allows for elec- 
tronic retrieval of information (96%). 


Table 2. Case Management Use by Agency 


SUPERIOR DA OFFICES CITY ATTORNEY ALL 
AGENCY RESPONSE COURTS N=57 OFFICES RESPONDENTS 
N=58 Nell N=126 
Use a case management system (CMS) [Q3] 100% (58/58) 96 % (55/57) 82% (9/Il) 97% (122/126) 
Began recording data 2015 or prior* [Q5] 88 % (51/58) 67% (37/55) 78% (7/9) 78% (95/122) 
CMS uses software program* [Q7] 98% (57/58) 96% (53/55) 100% (9/9) 98% (119/122) 
Info retrievable via electronic inquiry** [Q9] 95% (54/57) 96 % (51/53) 100% (9/9) 95% (114/119) 


Note: n = total number of participants. * = Denominator used to calculate % is based on the number of affirmative responses 
for “Use a case management system (CMS).” ** = Denominator used to calculate % is based on number of affirmative responses 
for “CMS uses software program.” 
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2. Demographic Data Collected 

Accused Individuals’ Demographics Data 

If an office does not collect data on the race of accused individuals, this may severely limit the ability to evaluate 
claims and answer questions about potential racial bias in prosecutorial, judicial, and jury decision making. 
Respondents were asked if their office collected data on accused individuals’ and victims’ demographics, such as 
their race, sex/gender, and age. Table 3 below summarizes the demographic information recorded by California 
criminal justice agencies for the accused individual. A majority of agencies recorded the accused individual’s 
race, gender/sex, date of birth (DOB), and residence zip code. Asmaller percentage recorded information about 
the accused individual’s ethnicity. Most open-ended responses for “other” included the accused individual’s 
height, weight, hair, and eye color. 


Figures 1 presents an overview of agencies by county who reported recording the accused individual’s race. As 
demonstrated below, Glenn and Sacramento (highlighted in magenta) were the only two California counties 
for which no agency reported recording accused individuals’ race. For Southern and Central California, race 
data for the accused individual was primarily recorded by both Superior Courts and County District Attorney 
offices (highlighted in green), or Superior Courts only (highlighted in orange). For Northern California, race 
data was recorded by a mix of Superior Courts, County DA offices (highlighted in blue), or both. 


Overall, 98% of California counties (either Superior Courts, DA offices, or both) recorded the accused indi- 
vidual’s gender/sex and date of birth (DOB; See Appendix B for affirmative responses by county). Criminal 
justice agencies in 54 counties (93%) reported recording the accused individual’s zip code (see Figure 2). District 
Attorney Offices in Sacramento, Sierra, and Sonoma counties and Sacramento Superior Court reported that 
they do not record any of the demographic options presented.°® 


Table 3. Accused Individual Demographic Information Collected by Agency Type 


ACCUSED INDIVIDUAL SUPERIOR COURTS | DAOFFICES Sea cee | ALLRESPONDENTS 

DEMOGRAPHICS [QI6] N=58 N=57 al N= 126 
Race 78% (45) 81% (46) 64% (7) 78% (98) 
Gender/Sex 95% (55) 91% (52) 91% (10) 93% (117) 
DOB 97% (56) 95% (54) 91% (10) 95% (120) 
Residence Zip Code 81% (47) 68% (39) 82% (9) 75% (95) 
Ethnicity 31% (18) 26 % (15) 27 % (3) 29% (36) 
Other 31% (18) 11% (6) 18 % (2) 21% (26) 
None of the above 2% (I) 5 % (3) 9% (1) 3% (4) 


Note: n =total number of participants. Counts are in parentheses. 


Victims’ Demographics Data 

Criminal justice agencies were also asked about demographic data recorded pertaining to the victim. Victim 
race is an important variable when investigating claims that charges, sentencing, or other judicial decisions 
were influenced not only by the accused individual’s race, but also by the victim’s race or the interplay between 
the two. Overall, 41% of responding agencies representing 91% of California counties recorded victims race 
data (see Figure 3). 


Table 4 below summarizes victim demographic information recorded by each type of agency. A larger propor- 
tion of DA offices recorded demographic information associated with the victim, compared to Superior Courts. 
Three-quarters (75%) of responding DA offices reported recording victim race and residence zip code, and 88% 
reported recording victim gender/sex and date of birth. A much smaller percentage recorded information 
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about the victim’s ethnicity (28%). In contrast, 78% of Superior Courts reported not collecting any of the victim 
demographic information listed. 


Fifty counties (86%) reported recording the victim’s gender/sex and date of birth. Forty-three counties (74%) 
recorded the victim's zip code (see Figure 4). Twenty-six percent (26%) of counties (15) do not record the 


victim’s ethnicity. 


Table 4. Victim Demographic Information Collected by Agency Type 


VICTIMDEMOGRAPHIC = Uae neell a3 DA OFFICES ae ells ALL RESPONDENTS 

INFORMATION [925] N=58 N=57 te N=126 
5% (3) 75% (43) 55% (6) 41% (62) 
10% (6) 88% (50) 82 % (9) 52% (65) 
DOB 12% (7) 88% (50) 82 % (9) 52% (66) 
16% (9) 75% (43) 73 % (8) 48% (60) 
3% (2) 28% (16) 18 % (2) 16% (20) 
9% (5) 7% (4) 9% () 8% (10) 
78% (45) 9% (5) 9% (I) 40% (51) 


Note: n = total number of participants. Counts are shown in parentheses. 


Figure 1. Accused Individual Race Data Recorded by County 
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Figure 3. Victim Race Data Recorded by County and Figure 4. Victim Residence Zip Code Data Recorded by 
Agency Type County and Agency Type 
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3. Arrest & Judicial Matter Data Collected 

Arrest Data 

The decision to prosecute, the type of charges brought, and release decisions may be influenced by the law en- 
forcement charges as well as the accused individual’s prior criminal record. Respondents were asked whether 
they collected data on arrest and matter information, including law enforcement agency charges, and prior 
charges or convictions. 


Tables 5 summarizes arrest information collected by California Superior Courts, District Attorney Offices, 
and responding City Attorney Offices. Three Superior Courts — Shasta, Sutter, and Yolo — and three DA offic- 
es — Alpine, Siskiyou, and Sonoma - reported that they do not record any of the options presented for arrests 
(See Figures 5 and 6). 
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Table 5. Arrest Information Collected by Agency Type 


ARREST INFORMATION [QI3] “COURTS arrorney | TY oo RESPONDENTS 
N=58 N=5/7 N=126 
Date of Arrest 90% (52) 84% (48) 100% (I!) 88% (Il) 
Arresting Agency Numbers 81% (47) 89% (51) 82% (9) 85% (107) 
LEA charges 72% (42) 88% (50) 82% (9) 80% (101) 
Court/Office Arrest Record ID 47% (27) 44% (25) 36% (4) 44% (56) 
Zip Code 12% (7) 35% (20) 55% (6) 26% (33) 
Other 26% (15) 11% (6) 18% (2) 18% (23) 
None of the Above 5% (3) 5% (3) 0% (0) 5% (6) 


Note: n = total number of participants. Counts are shown in parentheses. 


Judicial Matter Data 


For judicial matters, all responding agencies (100%) record the accused individual’s name and most record 
court case number (98%). Over half of all agencies record prior criminal charges (52%; Fig. 7), matters (51%), 
and convictions (52%; Fig. 8). No agencies reported collecting “none of the above” data on judicial matters. See 
Table 6 for asummary of judicial matter data collected by agency. 


Table 6. Matter Information Collected by Agency Type 


MATTER INFORMATION [QI] “COURTS arorney | TY tal RESPONDENTS 
N=58 N=5/7 N=126 
Name 100% (58) 100% (57) 100% (I) 100% (126) 
Court Case # 98% (57) 98% (56) 100% (II) 98% (124) 
Office Case ID 66% (38) 91% (52) 73% (8) 78% (98) 
Prior Criminal Conviction 47% (27) 54% (31) 73% (8) 52% (66) 
Prior Criminal Charges 47% (27) 54% (31) 73% (8) 52% (66) 
Prior Criminal Matters A1% (24) 56% (32) 73% (8) 51% (64) 
Zip Code 9% (5) 47% (27) 45% (5) 29% (37) 
Field Investigation / Interview 14% (8) 9% (5) 36% (4) 13% (I7) 
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Figure 5. Arresting Agency Numbers Collected by County Figure 6. LEA Charges Data Collected by County and 
and Agency Type Agency Type 
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Figure 7. Prior Criminal Charges Data Collected by County Figure 8. Prior Criminal Convictions Data Collected by 
and Agency Type County and Agency Type 
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4. Release and Custody Data Collected 

Following an arrest and charge, accused individuals may be released on their own recognizance (OR) in which 
they are released from court custody without having to post bail, they may be released if they pay a cash bail, 
or they may remain in custody. In order to determine whether there was racial bias in decisions to release an 
accused individual on their own recognizance to await trial, require bail, or require custody, data on these 
decision points would need to be collected. 


Released on Own Recognizance Data 

Sixty-one percent (61%) of responding offices reported collecting data on agreement to OR release and 72% 
collect arraignment or bail hearing OR release data. Overall, a greater percentage of Superior Courts reported 
recording OR-related information than DA offices, however, several Superior Courts commented that OR- 
related information is captured in court proceeding minutes, not by the CMS. See Table 7 for a summary of 
OR-related information recorded by responding offices. Figures 9 and 10 summarize OR information recorded 
by DA Offices and Superior Courts by county. 


Table 7, Own Recognizance Information Recorded by Agency Type 


OWN aces a FORACCUSED [iaaatgeeilm DDS OFFICE We ane 
N=58 Nell N=126 
Court/office agreed to OR release 84% (49) 39% (22) 55% (6) 61% (77) 
Arraignment or bail hearing court OR release 93% (54) 51% (29) 73% (8) 72% (91) 
Other 24% (14) 9% (5) 27% (3) 17% (22) 
None of the above 3% (2) 46% (26) 18% (2) 24% (30) 


Note: n = total number of participants. Counts are shown in parentheses. 


Bail Data 

As with OR information, a greater percentage of Superior Courts reported recording bail-related information 
than DA offices. The most frequently recorded bail information by Superior Courts included whether bail was 
set, denied, or OR release granted (93%), the amount of bail imposed (90%), whether the court imposed bail at 
an arraignment or bail hearing (88%), whether the Accused Individual appeared in custody, cited out, or bailed 
out (84%), and whether the Accused Individual bailed out of court-imposed bail (79%). 


Superior Courts in Humboldt, Merced, and Placer counties reported “none of the above” for bail information. 


See Table 8 for counts and percentages of bail-related information recorded by City Attorney offices. Figure 11 
and 12 summarize bail information recorded by DA Offices and Superior Courts by county. 
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Table 8. Bail Table Information Recorded by Agency Type 


SUPERIOR DA OFFICES CITY ATTORNEY ALL 
BAIL INFORMATION RECORDED [Q48] COURTS N=57 OFFICES RESPONDENTS 

N=58 Nell N=126 
LEA set bail pre-filing 31% (18) 18% (10) 27% (3) 25% (31) 
Amount set by LEA 38% (22) 18% (10) 27% (3) 28% (35) 
Prosecutor requested at arraignment or bail hearing 71% (41) 39% (22) 73% (8) 56% (71) 
Court-imposed at arraignment or bail hearing 88% (51) 46% (26) 55% (6) 66% (83) 
Amount requested 40% (23) 32% (18) 64% (7) 38% (48) 
Amount imposed 90% (52) 53% (30) 64% (7) 71% (89) 
Prosecutor requested at or above bail schedule 52% (30) 25% (14) 45% (5) 39% (49) 
Bail set, denied, or OR release granted 93% (54) 49% (28) 73% (8) 71% (90) 
Appeared in custody, cited out, bailed out 84% (49) 49% (28) 55% (6) 66% (83) 
Bailed out of court-imposed bail 79% (46) 32% (18) 45% (5) 55% (69) 
Other 7% (4) 5% (3) 0% (0) 6% (7) 
None of the above 5% (3) 30% (17) 18% (2) 17% (22) 


Note: n = total number of participants. Counts are shown in parentheses. 


Custody Data 


Similar to OR and bail information, a greater percentage of Superior Courts reported recording custody-related 
information than DA offices. The most frequently recorded custody information for Superior Courts included 
whether the Accused Individual was in custody pre-trial (83%) and pre-plea (84%). About half of Superior Courts 
(52%) recorded whether or not detention orders were sought for the Accused Individual. 


Superior Courts in Del Norte, Humboldt, Los Angeles, Merced, Nevada, and Placer counties reported “none 
of the above” for custody information. See Table 9 for counts and percentages of custody-related information 


recorded by responding agencies. 


Table 9. Custody Information Recorded by Agency Type 


SUPERIOR DA OFFICES CITY ATTORNEY ALL 

CUSTODY INFORMATION RECORDED [Q50] COURTS N=57 OFFICES RESPONDENTS 

N=58 Nell N=126 
In custody pre-trial 83% (48) 51% (29) 64% (7) 67% (84) 
In custody pre-plea 84% (49) 51% (29) 55% (6) 67% (84) 
Detention orders sought 52% (30) 25% (14) 45% (5) 39% (49) 
Other 7% (4) 11% (6) 9% (1) 9% (Il) 
None of the above 10% (6) 42% (24) 27% (3) 26% (33) 


Note: n = total number of participants. Counts are shown in parentheses. 
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Figure 9. Agreed to Release Own Recognizance (OR) Data Figure 10. OR Released at Arraignment or Bail Hearing 
by County and Agency Data by County and Agency 
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5. Diversion Data Collected 

Diversion programs allow some defendants to choose to complete treatment or education courses instead of 
serving jail time. Information on whether a diversion program was offered, when, and if it was accepted may 
be needed to investigate claims of racial bias in diversion program offers and sentencing more generally. 


Diversion Offer Extended Data 

The most frequently recorded information by Superior Courts was whether a diversion offer was accepted (79%) 
and the terms of the offer (78%). About one-half of DA offices reported recording this information along with 
whether a diversion offer was extended (56%), the date the diversion offer was extended (56%), and whether 
the diversion offer was extended pre- or post-plea (56%). 


The least frequently recorded information was the reasons for the diversion offer for both DA offices (39%) and 
Superior Courts (38%). See Table 10 for counts and percentages of diversion-related information recorded by 


responding offices. See Figures 13 - 18 for an overview of responses by agency type and county. 


Table 10. Information on Diversion Offers Extended to Accused Individuals 


DIVERSION OFFERED [Q41] sai oo aes is 2 OFFS RESPONDENTS 

Nell N=126 
Offer accepted 79% (46) 53% (30) 82% (9) 68% (85) 
Terms 78% (45) 49% (28) 82% (9) 65% (82) 
Pre- or post-plea 50% (29) 56% (32) 73% (8) 55% (69) 
Date of offer 40% (23) 56% (32) 82% (9) 51% (64) 
Diversion offered 40% (23) 56% (32) 82% (9) 51% (64) 
Pre- or post-sentencing 40% (23) 35% (20) 73% (8) 41% (51) 
Reasons for offer 38% (22) 39% (22) 73% (8) 41% (52) 
None of the above 9% (5) 25% (14) 9% (1) 16% (20) 
Other 3% (2) 9% (5) 27% (3) 8% (10) 


Note: n = total number of participants. Counts are shown in parentheses. 


Accepted Diversion Outcome Data 

A greater percentage of Superior Courts reported recording diversion acceptance-related information than 
DA offices. The most frequently recorded information by Superior Courts included whether diversion was 
completed (97%), whether diversion included prison, jail, or probation (86%), and the plea entered (79%). 


Del Norte and Santa Cruz Superior Courts reported that they do not record any information related to diver- 


sion offers accepted by the accused individual. See Figures 19 - 22 for an overview of responses by agency type 
and county. See Table 11 for counts and percentages of diversion-related information recorded by the agencies. 
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Table 11. Information Recorded for Diversion Offers Accepted by Accused Individuals 


SUPERIOR DA OFFICES CITY ATTORNEY ALL 
DIVERSION OFFERS ACCEPTED [Q43] COURTS N=57 OFFICES RESPONDENTS 

N=58 Nell N=126 
Diversion Completed 97% (56) 68% (39) 91% (10) 83% (105) 
Prison / Jail / Probation Sentence 86% (50) 51% (29) 73% (8) 69% (87) 
Plea Entered 79% (46) 58% (33) 82% (9) 70% (88) 
Plea Withdrawal 76% (44) 44% (25) 73% (8) 61% (77) 
In- or Out-patient 34% (20) 19% (Il) 64% (7) 30% (38) 
None of the Above 3% (2) 23% (13) 0% (0) 12% (15) 
Other 5% (3) 5% (3) 18% (2) 6% (8) 


Note: n = total number of participants. Counts are shown in parentheses. 


Figure 13. Diversion Offered Data Recorded by County and Figure 14. Diversion Pre- or Post-Plea Data Recorded by 
Agency Type County and Agency Type 
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Figure 15. Diversion Offer was Pre/Post-Sentencing Data Figure 16. Diversion Offer was Accepted Data by County 
by County and Agency and Agency 
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Figure 17. Reasons for Diversion Offer Data by County Figure 18. Terms of Diversion Data by County and Agency 
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Figure 19. Diversion Completed Data by County and Agency Figure 20. Accused Individual Entered Plea when Diversion 
Began Data by County and Agency 
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6. Prosecutorial Decision Making & Outcomes Data Collected 

Decisions to prosecute are made by the District or City Attorney’s Office. To substantiate claims of racial bias 
in prosecution decisions, information on declination to prosecute, reasons for the decision to decline or to 
prosecute, and the level of severity of the charges may be important. 


Prosecutorial Declination Data 

District and City Attorney Offices were asked to report information they recorded related to prosecutorial 
declination. Most prosecuting agencies reported recording information pertaining to the date of the decision, 
the name of the person who decided to decline to prosecute, and the charges involved. Fewer prosecuting agen- 
cies recorded decision makers’ job titles. The Alpine County District Attorney’s Office and the Hawthorne City 
Attorney’s Office reported that they do not record any information related to decisions to decline to prosecute. 
Tables 12-15 summarize information related to decisions and reasons to decline to prosecute. 


Table 12: Declination to Prosecute 


INFORMATION REGARDING DECLINATION [IAG SALAAM AOU oa TR OLAS 

TO PROSECUTE [Q30] N=57 Nell N=68 

Date of Decision 96% (55) 82% (9) 94% (64) 

Decision Maker Name 93% (53) 91% (10) 93% (63) 

Charges 91% (52) 82% (9) 90% (61) 

Decision Maker Job Title 58% (33) 64% (7) 59% (40) 

Other 14% (8) 36% (4) 18% (12) 

None of the Above 2% (1) 9% (1) 3% (2) 


Table 13 summarizes information related to reasons to decline to prosecute (Tables 16-17). The most frequently 
recorded information by City Attorney offices included information pertaining to the victim’s cooperation 
(82%) and other mitigating factors (82%). 


Table 13: Reasons for Declination to Prosecute 


REASONS FOR DECLINATION DA OFFICES se ALL RESPONDENTS 
TO PROSECUTE [Q32] N=5/7 Nell N=68 
Victim's Cooperation 42% (24) 82% (9) 49% (33) 
Other Mitigating Factors 28% (16) 82% (9) 37% (25) 
Prior Criminal Record 23% (13) 55% (6) 28% (19) 
Injuries to Persons 23% (13) 64% (7) 29% (20) 
Police Misconduct 25% (14) 55% (6) 29% (20) 
Financial Loss 19% (II) 55% (6) 25% (17) 
Injuries to Accused Individual 19% (II) 64% (7) 26% (18) 
Other 42% (24) 46% (5) 43% (29) 
None of the Above 32% (18) 9% (I) 28% (19) 
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Table 16. City Attorney Reported Reasons for Declining to Prosecute 
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Decision to Prosecute Data 

Table 18 summarizes information related to deciding charges to file against accused individuals. A much great- 
er percentage of City Attorney offices reported recording this information than DA offices. Nearly two-thirds 
(64%) of City Attorney offices reported recording all information pertaining to deciding charges to file. Less 
than one-half of DA offices reported recording this information. Twenty-five DA offices (44%) selected “none 
of the above.” Several DA offices stated that this information is available in case/file notes and police reports, 
not in the CMS. 


Table 18: Charges to File by Agency Type 


CHARGES TO FILE [935] a CITY pared OFFICES ALL ieee 
N=57 

Injuries 42% (24) 64% (7) 46% (31) 
Prior criminal history 44% (25) 64% (7) 47% (32) 
Financial loss 44% (25) 64% (7) 47% (32) 
Victim's cooperation 35% (20) 64% (7) 40% (27) 
None of the above 44% (25) 27% (3) 41% (28) 
Other 9% (5 9% (1) 9% (6) 


Note: n = total number of participants. Counts are shown in parentheses. 


Table 19 summarizes information related to considerations in deciding the level/severity of charges to file 
against Accused Individuals. Amuch greater percentage of City Attorney offices reported recording this infor- 
mation than DA offices. Across the board, more than half (55%) of City Attorney offices reported recording all 
information pertaining to considerations in deciding the level/severity of charges to file. Less than one-half of 
DA offices reported recording this information. Twenty-eight DA offices (49%) selected “none of the above.” As 
with the prior question, several DA offices stated that this information is available in case/file notes, not in the 
CMS. See Tables 20 and 21 for an overview of affirmative responses by prosecuting offices. 


816 


Chapter 31 —{3— California Prosecutorial & Judicial Race Data Survey 


Table 19: Level or Severity of Charges Filed by Agency Type 


LEVEL/SEVERITY OF See crs | CITYATTORNEY OFFICES 
CHARGES TO FILE [Q38] N=57 Nell 
Conduct or Status Enhancements 47% (27) 55% (6) 
Injuries 44% (25) 55% (6) 
Prior criminal history 42% (24) 55% (6) 
Victim Status 40% (23) 55% (6) 
Financial loss 40% (23) 55% (6) 
Victim's cooperation 30% (I7) 45% (5) 
None of the above 49% (28) 36% (4) 
Other 5% (3) 18% (2) 


Note: n = total number of participants. Counts are shown in parentheses. 


Table 20. City Attorney Information Related to Severity/Level of Charges 
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Table 21. District Attorney Information Related to Severity/Level of Charges 


2 5 
2 & ES axe 

2 3 B= 2 og ws 
3 F = IA S Ca S 
a a si zs a as < 
a oO S Za je) Z2=< lu 
fo) —! SZ [e) or = 
= al kh = UO Om k- 
Wn 4 (e) era n Oo LL 
fy oO Wn Ow S on [e) 
fav Zz =] ~ ao | = CD =)’ lu 
= = ba aed S a7 = 

Alameda v v v v ve 

Alpine v 

Amador v 

Butte v 

Calaveras v 

Colusa v 

Contra Costa v 

Del Norte « 

El Dorado v v v v vA 

Fresno v 

Glenn v v v 

Humboldt v v v v v v 

Imperial Vv v v v v v 

Inyo v 

Kern v 

Kings v 

Lake v 

Lassen v 

Los Angeles v 

Madera v 

Marin v v ve v v vA 

Mariposa 

Mendocino v vA v v v ve 

Merced a 


818 


Chapter 31 —{3— California Prosecutorial & Judicial Race Data Survey 


: : 
io} > 
DA a z n 
2 e Bz : SE : 
2 o = = o 4 = 5 
B 5 ze a ay 2 
fe) = SZ oO Ot x 
Ee = -— — O Oz Ee 
n =< je) el n Ow LL 
ut () n VOB S Ww (o) 
fata Zz = [a 5S =. Op lu 
>, S < So Ss uy Ee rs 
Za x B se > ai Zz 
Modoc v 
Mono v 
Monterey v v v v v 
Napa v v v v v v 
Nevada v v v v v v 
Orange v 
Placer v 
Plumas v 
Riverside v 
Sacramento v 
San Benito v Vv v v ve 
San Bernardino v v v v v 
San Diego v v v v v v 
San Francisco v 
San Joaquin v v v v v va 
San Luis Obispo v v 
San Mateo v v v v vw 
Santa Barbara v v v Y 
Santa Clara v v v v Y vo 
Santa Cruz Y 
Shasta ve v v v v a 
Sierra v 
Siskiyou v 
Sonoma v v v v v 
Stanislaus v 


819 


Chapter 31 —{35— California Prosecutorial & Judicial Race Data Survey 


2 Ww 
5 S 
oe rs «Ee 
lo {e) 4 [e) oz 
2 a a= Ee a xv 
ro) fe) | <x 5= a 
a Ee = =a 54 (e) 
oe n — _—— Li ro) aa 
Lu (Ta) () < = Qo o> <= 
a (o) = 2a 1e) Z=< lu 
oO a Pa SZ © Oz =r 
= — = =_- = UO Om k- 
_ <x (oe) ~O n ow Le 
uu oO wn Ow S Wn (e) 
& = = Sc = de 5 
=) << = VU O oa = 
=> z= —d 
Zz = G ez S a g 
Sutter v v v v v Y 
Tehama v 
Trinity v v v v v v 
Tulare v v v v v v 
Tuolumne v v v v v v 
Ventura v 
Yolo v v v v Y Y 
Yuba v 


Note: Checkmarks denote that the DA Office for the corresponding county collect the variable 


Plea Offers Data 

A plea offer of a reduced charge or sentence can be made to resolve a case before trial or before a verdict is 
reached. To investigate claims of racial bias in plea offers, data on whether a plea offer was made, by whom, if 
there was a counter offer, what the offer was, or if it was accepted may be crucial. 


All agencies were asked to report information that is recorded relating to plea offers extended to and accepted 
by Accused Individuals. Table 22 summarizes information related to plea offers extended recorded by City 
Attorney offices, DA offices, and Superior Courts. Generally speaking, a greater proportion of DA offices report- 
ed recording this information than Superior Courts. Around three-fifths of DA offices reported recording most 
of the information related to plea offers extended, though just under one-half reported recording whether a 
plea offer was made by the court (47%) and whether there was a counter offer (44%). Fourteen DA offices (25%) 
and 17 Superior Courts (29%) indicated that they do not not record any of the options listed pertaining to plea 
offers extended to Accused Individuals. Several DA offices stated that this information is available in case/file 
notes, not in the CMS. Several Superior Courts reported that this information is contained in court minutes 
or a plea form (not in the CMS). 
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Table 22. Information Recorded for Plea Offers Extended to Accused Individuals by Agency Type 


SUPERIOR DA OFFICES CITY ATTORNEY ALL 
PLEA OFFERS EXTENDED [Q53] COURTS N=57 OFFICES RESPONDENTS 

N=58 Nell N=126 
Offer accepted 53% (31) 60% (34) 100% (1!) 60% (76) 
Sentence if accepted 50% (29) 65% (37) 82% (9) 60% (75) 
Reduction to severity of charges 55% (32) 58% (33) 73% (8) 58% (73) 
Counts, priors, enhancements dismissed 48% (28) 58% (33) 73% (8) 55% (69) 
Counts, priors, enhancements admitted 45% (26) 61% (35) 73% (8) 55% (69) 
Reduction to charging enhancements 48% (28) 56% (32) 64% (7) 53% (67) 
Offered by prosecutor 31% (18) 65% (37) 100% (1!) 52% (66) 
Date 22% (13) 56% (32) 73% (8) 49% (53) 
Made by court 24% (14) 47% (27) 64% (7) 38% (48) 
Counteroffer 12% (7) 44% (25) 55% (6) 30% (38) 
None of the above 29% (17) 25% (14) 0% (0) 25% (31) 
Other 5% (3) 7% (4) 9% (1) 6% (8) 


Note: n = total number of participants. Counts are shown in parentheses. 


Table 23 summarizes information related to plea offers accepted recorded. A greater proportion of Superior 
Courts reported recording this information than DA offices, with almost all reporting recording each count 
related to the plea offer (98%) and the sentence in exchange for the plea offer (98%). Fifty-two Superior Courts 
(90%) reported recording the date the Accused Individual accepted a plea offer. A few Superior Courts indicated 
that this information is available in minute orders, not in the CMS. Del Norte Superior Court indicated that it 
does not record any of the options provided. 


Table 23. Information Recorded for Plea Offers Accepted by Accused Individuals 


DISTRICT CITY ATTORNEY ALL 
PLEA OFFERS ACCEPTED [Q55] alae oe ATTORNEY OFFICES OFFICES RESPONDENTS 
=58 

N=57 N=ll N=126 
Each count 98% (57) 82% (47) 82% (9) 90% (113) 
Sentence in exchange 98% (57) 75% (43) 91% (10) 87% (110) 
Date 90% (52) 70% (40) 91% (10) 81% (102) 
None of the above 2% (1) 14% (8) 9% (1) 8% (10) 
Other 7% (4) 7% (4) 9% (1) 7% (9) 


Note: n = total number of participants. Counts are shown in parentheses. 
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Prosecution Outcomes Data 

All agencies were asked to report information recorded related to prosecutorial outcomes. Table 24 summarizes 
this information. In almost all cases, a greater proportion of Superior Courts reported recording information 
related to prosecutorial outcomes than DA offices. Additionally, 100% of Superior Courts reported recording 
this information for five domains. A smaller percentage of Superior Courts reported recording information 
related to collateral consequences (88%), imposition (83%) and dismissal (79%) of special circumstances, and 
imposition (86%) and dismissal (91%) of enhancements. Except for collateral consequences, the proportion of 
DA offices which collected each domain of prosecutorial outcomes came close to that of Superior Courts. See 
Tables 25 and 26 for an overview of select responses by City Attorney and DA offices. 


Table 24. Prosecutorial Outcome Information Recorded by Agency Type 


SUPERIOR DA OFFICES CITY ATTORNEY ALL 

PROSECUTORIAL OUTCOMES [Q58] COURTS N=57 OFFICES RESPONDENTS 

N=58 Nell N=126 
Dismissal of charges 100% (58) 93% (53) 91% (10) 96% (121) 
Charges of conviction 100% (58) 93% (53) 91% (10) 96% (121) 
Probation 100% (58) 89% (51) 82% (9) 94% (118) 
Prison/Jail sentence 100% (58) 88% (50) 82% (9) 93% (II7) 
Sentences 100% (58) 86% (49) 91% (10) 93% (117) 
Dismissal of enhancements 91% (53) 84% (48) 64% (7) 86% (108) 
Imposition of enhancements 86% (50) 81% (46) 73% (8) 83% (104) 
Collateral consequences 88% (51) 53% (30) 82% (9) 71% (90) 
Imposition of special circumstances 83% (48) 79% (45) 0% (0) 74% (93) 
Dismissal of special circumstances 79% (46) 81% (46) 0% (0) 73% (92) 
None of the above 0% (0) A% (2) 0% (0) 2% (2) 
Other 3% (2) 5% (3) 9% (1) 5% (6) 


Note: n = total number of participants. Counts are shown in parentheses. 
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Table 25. City Attorney Prosecutorial Outcome Information 
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Table 26. County District Attorney Prosecutorial Outcome Information 
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Appendix A: Questionnaire & Frequencies 


Below are the prompts to which the participants responded as well as tables summarizing the resulting counts 
where appropriate. 


Introduction 
Thank you for your cooperation in completing this survey. 


California’s Reparations Task Force was established pursuant to AB 3121 to study and develop reparations 
proposals for descendants of enslaved African Americans and to address the lingering negative effects of the 
institution of slavery and discrimination on living African Americans. 


With respect to addressing the lingering effects of discrimination, the California Legislature has recently 
declared “...[i]t is the intent of the Legislature to eliminate racial bias from California's criminal justice system 
because racism in any form or amount, at any stage of a criminal trial, is intolerable, inimical to a fair criminal 
justice system, is a miscarriage of justice under Article VI of the California Constitution, and violates the laws 
and Constitution of the State of California. Implicit bias, although often unintentional and unconscious, may 
inject racism and unfairness into proceedings similar to intentional bias.” 


The Task Force is grateful for the assistance of the California judiciary and California prosecutors in promoting 
the integrity of the prosecutorial and judicial process. Please complete the survey by Friday, June 3, 2022. 


If you have any questions, need assistance regarding the survey, or would like additional time to complete the 
survey, please contact Department of Justice Research Supervisor, Dr. Tiffany Jantz at Tiffany.Jantz@doj.ca.gov. 
Identifying Information 


1. Please select the County for which you are responding 


2. Fullname, position, and email address of person(s) responding. Information for at least one person 
is required. 


FIRST NAME LAST NAME POSITION EMAIL ADDRESS 


Person | 


Person 2 


Person 3 


Person 4 


Person 5 


Glossary of Terms 
For the purposes of this Information Request, the following capitalized terms have the following meanings: 


“Accused Individual” means defendant in a misdemeanor or felony filing, minors in a juvenile petition 

or delinquency proceeding, or if there is no court filing (e.g.: because the prosecuting agency declined to 
prosecute), the person that the law enforcement agency identified as committing a crime (i.e. arrested and 
booked, cited to come to court, or otherwise accused in a police report). 


“Case Management System” means any computerized (i.e., operated through a software program) or manual 
(e.g. paper files) case management systems, methods, and tools in use by your office. 
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“Juvenile Process” means all juvenile 601 petitions, all juvenile 602 petitions, and all other juvenile 
delinquency proceedings. 


“Matter(s)”, means any criminal proceeding or Juvenile Process, including, instances where a law enforcement 
agency submitted a report to the prosecuting agency for consideration of criminal charges and the prosecuting 
agency declined to prosecute. 


“Person Most Qualified” means the person(s) on behalf of your office most qualified to provide the requested 
information known by, or reasonably available to, such person(s). 


“Record(s)” is broadly defined as all paper documents, databases, emails, videos, audio recordings, text 
messages,social media, or other electronic records within your possession or control. If any question below 


asks about the information that your office “records” or has “recorded”, such words mean the capture of 
such information in any Record. 


Record Management 
The following questions ask you to provide general information regarding the systems or processes in use by 
your office to record and retrieve information from Records of Matter(s). 


3. Our office uses a Case Management System to record information for each Accused Individual involved 
in any Matter. * 


() Yes 
() No 


Table 15. Use Case Management System to Record Information 


AGENCY ALL POTENTIAL = sg 
RESPONDENTS 
All respondents 126 12] 3) 
Superior Courts 58 57 l 
District Attorney 57 55 2 
City Attorney I 9 2 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #3 QUESTION """"“OUR OFFICE USES A CASE MANAGEMENT 
SYSTEM TO RECORD INFORMATION FOR EACH ACCUSED INDIVIDUAL INVOLVED IN ANY MATTER."" "" ” 1S 
ONE OF THE FOLLOWING ANSWERS (""“NO"”) 


4. Please explain how your office records and retrieves information for each Accused Individual involved 
ina Matter:* 


5. Our Case Management System began recording information in the following year (select one):* 


827 


Chapter 31 —{3— California Prosecutorial & Judicial Race Data Survey 


Table 16. Case Management System: Starting Year 


FREQUENCY 


ae partes pe 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022 
All respondents 121 84 Il 5 4 2 6 4 4 | 
Superior Courts 57 45 6 I | 0 l 2 0 l 
District Attorney 55 32 5 4 5 1 5 2 5 0 
City Attorney 9 7 0 0 0 | 0 0 | 0 


6. Our office began recording information for each Accused Individual involved in any Matter in the 
following year (select one):* 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #3 QUESTION """"“OUR OFFICE USES A CASE MANAGEMENT 
SYSTEM TO RECORD INFORMATION FOR EACH ACCUSED INDIVIDUAL INVOLVED IN ANY MATTER."" """ ” 1S 
ONE OF THE FOLLOWING ANSWERS (""""“YES"”) 


7. Does your office use a computerized Case Management System operated by a software program?* 
() Yes 
() No 


Table 17, Case Management System Operated by Software Program 


FREQUENCY 


AGENCY ALL POTENTIAL = “6 
RESPONDENTS 
All respondents 122 119 3 
Superior Courts 58 57 | 
District Attorney bb 53 2 
City Attorney 9 9 0 
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LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #7 QUESTION """"“DOES YOUR OFFICE USE A COMPUTERIZED 
CASE MANAGEMENT SYSTEM OPERATED BY A SOFTWARE PROGRAM?""""” IS ONE OF THE FOLLOWING 
ANSWERS (UE AVES™) 


8. What is the brand name (i.e., popular name as marketed by the developer) of the software program?* 


Table 18. District Attorney Office Case Management System Software Distribution 


COUNT % OF TOTAL 
Prosecutor by Karpel 28 53% 
Locally developed/Custom built/Other 12 23% 
eProsecutor by Journal Technologies 7 13% 
Damion 2 4% 
Ciberlaw 2 4% 
Odyssey l 2% 
Crimes l 2% 


Table 19. City Attorney Office Case Management System Software Distribution 


COUNT % OF TOTAL 
Prosecutor by Karpel 3 33% 
Justware by Journal Technologies 2 22% 
CityLaw 2 22% 
Locally developed/Custom built 2 22% 


Table 20. Superior Court Case Management System Software Distribution 


SUPERIOR COURT CMS SOFTWARE NAME COUNT % OF TOTAL 
Odyssey by Tyler Technologies* 27 AT% 
eCourt by Journal Technologies 17 30% 
Locally developed/Custom built 5 9% 
Central Square by One Solution 3 5% 
Full Court Enterprise by Justice Systems 2 A% 
CTrack | 2% 
Contexte by Avenu l 2% 
Multiple** l 2% 
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* Mariposa County Superior Court reported that they currently use SunGard Public Sector & JALAN [Central Square] but that 
a CMS by Tyler Technologies will be incorporated in 2022. ** The Marin Superior Court reported using CJIS, Juris, Beacon 
and Onbase. 


9. Does the software program used in your office’s computerized Case Management System enable you to 
retrieve information through an electronic query?* 


() Yes 
() No 


Table 21. Retrieve Information via Electronic Query 


FREQUENCY 


PGENEN ALL POTENTIAL YES NO 
RESPONDENTS 
All respondents 119 14 5 
Superior Courts 57 54 3 
District Attorney 53 5 2 
City Attorney 9 9 0 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #7 QUESTION """"“DOES YOUR OFFICE USE A COMPUTERIZED 
CASE MANAGEMENT SYSTEM OPERATED BY A SOFTWARE PROGRAM?""""” IS ONE OF THE FOLLOWING 
ANSWERS ('"“NO"0”) 


10. Please explain how you retrieve information for Accused Individual(s) involved in any Matter: * 


Matter & Arrest Information 

ll. Matter Information: Our office records the following information of an Accused Individual involved in 
a Matter (select all that apply):* 

] Name of each Accused Individual 

] Court case number(s) 

] Your office’s case ID for each Matter 

] Zip code of the location where the alleged crime occurred 

] Prior criminal charges 


] Prior criminal Matters 


] Prior criminal convictions 


] Police Officer Field Investigation or Field Interview Card information (meaning any compilation of notes or 
observances on a subject encountered by law enforcement whether arrested or not) 
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[ ] If your office records information other than those listed above, please 
specify: % 


[ ] None of the above 


Table 22. Matter Information 


Zz = 
2) 4 i im P= 
Baa Q s) 2 = ra [e) 
AGENCY 2 ¥ Z = = a : a < 
AuporenTAL | 3} S| S| S|] 5) 8/8] #] = 
Lu = = (Ta) — i 
RESPONDENTS z = Ss = % 5 a. Hu Oo S| 
jo} iL O fae [a = uu 
S| S| e |S] & z 5 
2 | &| & mt z 

a ire 
All Respondents 126 126 124 98 66 66 64 3/ 17 32 0 
Superior Courts 58 58 57 38 27 27 24 5 8 16 0 
District Attorney by/ 57 56 by) 3l 3l 32 27 5 13 0 
City Attorney I I i] 8 8 8 8 5 4 3 0 


12. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all Matter- 
related information listed above, please write “N/A.” 

13. Our office records the following information for arrests (select all that apply):* 

[] Arresting agency number(s) 

[ ] Your office’s arrest record ID for the Accused Individual 

[ ] Zip code of the location where the Accused Individual was arrested 


[ ] Date of arrest 


[] The charge(s) specified by the law enforcement agency referring the Accused Individual, including the top 
charge by the law enforcement agency referring the Accused Individual 


[ ] If your office records arrest information other than those listed above, please specify such arrest 
information: 7 


[ ] None of the above 


83] 


Chapter 31 —{3— California Prosecutorial & Judicial Race Data Survey 


Table 23. Arrest Information 


= A Ww 

5 | & o | Bo 3 

o ro} YY o <«o bu <= 

ene ALLPOTENTIAL | = S i = Ue S a == 
RESPONDENTS | S | 23 | G | ES] a S) 5 

- Qa Ss iS = ws 

<= tard = [aa raA 

a) E aS Oo 

oO a 

All respondents 126 Il 107 101 56 33 23 6 
Superior Courts 58 52 47 42 27 7 15 3 
District Attorney by/ 48 bl 50 25 20 6 3 
City Attorney i I 9 9 4 6 2 0 


14. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all arrest- 
related information listed above, please write “N/A.” 

15. Please identify the name and title(s) of the Person Most Qualified to respond to questions about Matter 


and arrest data recorded by your office.* 


Demographic Information 

16. Demographic Information: Our office records the following demographic information of the Accused 
Individual (select all that apply):* 

] Race 

] Ethnicity/Ancestry 

] Country of origin (nationality) 

] Gender/Sex 

] Date of birth 


] Zip code of the Accused Individual’s last known place of residence 


] If your office records demographic information of the Accused Individuals other than that listed above, 
please specify such demographic information: * 


] None of the above 
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Table 24. Accused Individual Demographic Information 


FREQUENCY 


< a. vs lu 
nos ALLPOTENTIAL | 8 & uw | 28) or) 26| & | 5B 
RESPONDENTS | © 5 ae a0 | #9] 24% 5 uw 
rm A} i= oO fo) 
ro) rd rw) Zz 
All respondents 126 120 I7 98 95 36 10 26 5 
Superior Courts 58 56 55 45 47 18 3 18 l 
District Attorney 57 54 52 46 a 15 5 6 3 
City Attorney I 10 10 7 9 3 4 2 l 


17. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all demographic 
information listed above, please write “N/A.” 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #16 QUESTION """"“DEMOGRAPHIC INFORMATION: OUR OFFICE 
RECORDS THE FOLLOWING DEMOGRAPHIC INFORMATION OF THE ACCUSED INDIVIDUAL (SELECT ALL THAT 
APPLY):""""” IS ONE OF THE FOLLOWING ANSWERS (""""“RACE"”) 


18. How does your office determine the Accused Individual’s race (select all that apply)?* 


[] The Accused individual provides this information to our office (the Accused individual self-reports this 
information to our office) 


[|] The referring law enforcement agency provides this information to our office 
[ ] This information is determined from California driver’s license and ID card data 
[ ] This information is obtained through criminal offender record information (CORI) 


[ ] If your office determines the race of the Accused Individual in a way other than as listed above, please specify 
how such determination is made: ba 
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Table 25. How is the Accused Individual’s Race Determined? 


FREQUENCY 


PENN ALL POTENTIAL | REFERRING | PROSECUTOR'S | CALIFORNIA CORI ACCUSED OTHER 
RESPONDENTS LEA OFFICE ID SELF REPORTS 
All respondents 98 82 NA 22 18 6 
Superior Courts 45 31 36 7 4 4 
District Attorney 46 44 NA 12 12 2 
City Attorney 7 7 NA 3 2 0 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #18 QUESTION """"“HOW DOES YOUR OFFICE DETERMINE THE 
ACCUSED INDIVIDUAL’S RACE (SELECT ALL THAT APPLY)?""""” IS ONE OF THE FOLLOWING ANSWERS (""""“ THE 
ACCUSED INDIVIDUAL PROVIDES THIS INFORMATION TO OUR OFFICE (THE ACCUSED INDIVIDUAL SELF-REPORTS 


THIS INFORMATION TO OUR OFFICE)"”) 


19. You indicated that the Accused Individual self-reports information about their race to your office. 
What is the position title of the person who elicits this information from the Accused Individual? * 


20. You indicated that the Accused Individual self-reports information about their race to your office. 
When is this information elicited from the Accused Individual? (select all that apply):* 


] After the first court appearance 


] Before the first court appearance 


] Before the Accused Individual is appointed counsel 


] After the Accused Individual is appointed counsel 


Table 26. When does the Accused Individual Self-Report Race? 


AGENCY 


Superior Courts 


ALL POTENTIAL 
RESPONDENTS 


BEFORE IST COURT 
APPEARANCE 


834 


AFTER IST COURT 
APPEARANCE 


BEFORE COUNSEL 
APPOINTED 


APPOINTED 


AFTER COUNSEL 


Chapter 31 —{35— California Prosecutorial & Judicial Race Data Survey 


21. Based on your knowledge, how does an Accused Individual provide information about their race to 
your Office (select all that apply):* 


[ ] Verbally 
[ ] In writing 
|] Choosing from a set of pre-set categories 


[ ] Other - Please specify (Required): * 


Table 27. How does the Accused Individual Self-Report Race? 


AGENCY 
ALL POTENTIAL PRE-EXISTING 
RESPONDENTS VERBALLY IN WRITING CATEGORIES OTHER 
Superior Courts 5 2 0 0 2 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #18 QUESTION """"“HOW DOES YOUR OFFICE DETERMINE THE 
ACCUSED INDIVIDUAL'S RACE (SELECT ALL THAT APPLY)?""""” IS ONE OF THE FOLLOWING ANSWERS (""""“THE 
REFERRING LAW ENFORCEMENT AGENCY PROVIDES THIS INFORMATION TO OUR OFFICE"”) 


22. You indicated that an Accused Individual provides information about their race to your office by 
choosing from a set of pre-set categories. Please specify those pre-set categories: * 


23. Based on your knowledge, please explain how the referring law enforcement agency determines the 
Accused Individual’s race: 


24. Please identify the name and title(s) of the Person Most Qualified to respond to questions about 
demographic data recorded by your office for Accused Individuals.* 


25. Our office collects the following demographic information for the victim involved in a Matter (select 
all that apply):* 


[] Race 

[ ] Ethnicity/Ancestry 

[ ] Gender/Sex 

[ ] Date of birth 

[ ] Zip code of the victim’s last known place of residence 


[ ] If your office records demographic information of the victim other than that listed above, please specify 
such demographic information: * 


[ ] None of the above 
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Table 28. Victim Demographic Information 


Llu a Lu 

a co S < 
eee ALLPOTENTIAL | 2 2 a s = = ae 
RESPONDENTS | © a = ce i bs 5 

ro) = Zz 2 

ce 5 S 
All respondents 126 66 65 60 52 20 5 10 
Superior Courts 58 7 6 9 3 2 45 5 
District Attorney Offices ay 50 50 43 43 16 5 4 

City Attorney Offices Il 9 9 8 6 2 l l 


26. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all demographic 
information listed above, please write “N/A.” 


LOGIC: NEXT QUESTION(S) HIDDEN UNLESS: #25 QUESTION """"“OUR OFFICE COLLECTS THE FOLLOWING 
DEMOGRAPHIC INFORMATION FOR THE VICTIM INVOLVEAD IN A MATTER (SELECT ALL THAT APPLY):""""” IS 
ONE OF THE FOLLOWING ANSWERS (""""“RACE"”) 


27. How does your office determine the victim’s race (select all that apply)?* 

] The victim provides this information to our office (the victim self-reports this information to our office) 
] The referring law enforcement agency provides this information to our office 

] This information is determined from California driver’s license or ID card data 


] Medical examiner, coroner, or medical report 


] If your office determines the race of the victim in a way other than as listed above, please specify how such 
determination is made: * 
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Table 29. How is the Victim’s Race Determined? 


2 S ex 

a < 5 i Zz 
AGENCY < z ey a = a 
ALLPOTENTIAL | 2 2 = te x a 
RESPONDENTS 2 ea ra 5 z S 

=z i = er} =) 

UO fa" = D aQ 

Ss ie} = 

> & 

All respondents 52 12 48 15 2 16 2 
Superior Courts 3 l 2 0 2 0 0 
District Attorney Offices 43 g 40 13 NA 15 2 
City Attorney Offices 6 2 6 2 NA l 0 


Logic: Hidden unless: #27 Question “How does your office determine the victim’s race (select all that ap- 
ply)?” is one of the following answers (“The referring law enforcement agency provides this information 
to our office”) 


28. 28) Based on your knowledge, please explain how the referring law enforcement agency determines 
the victim’s race: 


29. 29) Please identify the name and title(s) of the Person Most Qualified to respond to questions about 
demographic data collected by your office for victims involved in a Matter.* 


Declination to Prosecute (DA & City Attorney offices only) 

30. Our office records the following information regarding decisions to decline to prosecute (select all 
that apply):* 

[ ] Date of decision to decline to prosecute 

[] Name of the person who made the decision(s) to decline to prosecute 

[ ] Job title of the person(s) who made the decision to decline to prosecute 


[ ] The charge(s) for which there was a decision to decline to prosecute 


[ ] If your office records information other than as listed above regarding decisions to decline to prosecute, 
please specify such information: * 


[ ] None of the above 
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Table 30. Declination to Prosecute 


S wu 

S = es 5 

AGENCY o 3 2 = cx < 

ALL POTENTIAL ra < 9 = = z 

RESPONDENTS 5 Z = g 3 5 bs 

fe a tm 3 

a oS) a fo) 

a Zz 

All respondents 68 64 63 6] 40 12 2 
District Attorney Offices 57 55 53 52 33 8 l 
City Attorney Offices I 9 10 9 7 4 l 


31. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all declination 
to prosecute information listed above, please write “N/A.” 


32. Our office records information regarding the reasons to decline to prosecute Accused Individual(s) 
(select all that apply):* 


] Police misconduct involved in the case 

] Injuries to persons involved 

] Injuries to the Accused Individual 

] Financial loss to persons involved 

] Prior criminal record of the Accused Individual 
] Victim’s level of cooperation in prosecuting case 


] Any other mitigating factors that were considered (e.g., seriousness of offense, whether restitution was 
already made, whether treatment or classes were completed, community service) 


] If your office records reasons to decline to prosecute other than as listed above regarding decisions to 
decline to prosecute, please specify such reasons: * 


] None of the above 
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Table 31. Declination to Prosecute 


5 = n ke a Wu 

ere ele,| 2| 2) 2/8 )\sz 2 
ALPOTENTAL] S |ES| | | Q9| z2|sa) &/ = 
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All Respondents 68 33 25 19 20 20 17 18 29 19 
District Attorney Offices 57 24 16 13 13 14 I I 24 18 
City Attorney Offices I g g 6 7 6 6 7 5 l 


33. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding reasons to decline to prosecute Accused Individuals, please write “N/A.” 

34. Please identify the name and title(s) of the Person Most Qualified to respond to questions about 


declination to prosecute data recorded by your office.* 


Charges Filed (DA & City Attorney offices only) 

35. Our office records the following information in deciding charges to file against Accused Individual(s) 
(select all that apply):* 

[ ] Injuries to persons 

[ ] Financial loss to persons 

[ ] Status of victim (e.g., victim is law enforcement, child, spouse) 

[] Prior criminal history of Accused Individual 

[ ] Victim’s cooperation 


[|] Alleged conduct or status enhancements 


[ ] If your office records information other than as listed above regarding your office’s decision to file charges, 
please specify such information: * 


[ ] None of the above 
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Table 32. Charges to File 


FREQUENCY 


5 % a 
pl a) = Za) 
ee) 2/ 8 2 | @| 8 
AGENCY oS = = a < = bu oc 
ALLPOTENTIAL| SH] S z = a z = rm 
RESPONDENTS | Gb Z|] S&S g >| 2 S bs 5 
S| f = = 5 = S 
OZ a = S = z 
Zo [ad ra > x 
a") § S 
& 
All Respondents 68 35 32 32 31 28 27 28 6 
District Attorney Offices 57 28 25 25 24 2l 20 25 5 
City Attorney Offices I 7 7 i Hf 7 a 5 l 


36. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding decisions on charges to file, please write “N/A.” 


37. Our office records the following information regarding considerations in deciding the level/severity of 
charges to file against Accused Individual(s) (select all that apply):* 


] Injuries to persons 

] Financial loss to persons 

] Status of victim (e.g., victim is law enforcement, child, spouse) 
] Prior criminal history of Accused Individual 

] Victim’s cooperation 

] Alleged conduct or status enhancements 


] If your office records information other than as listed above regarding your office’s decision as to the level/ 
severity of the charges to file, please specify such information: = 


] None of the above 
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Table 33. Level/Severity of Charges to File 


FREQUENCY 
> 
a) o z 
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All Respondents 68 33 3] 30 os, 29 22 y 5 
District Attorney Offices 57 27 25 24 23 23 \7 28 3 
City Attorney Offices I 6 6 6 6 6 5 4 2 


38. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding considerations in the level/severity of charges to file, please write “N/A.” 

39. Please identify the name and title(s) of the Person Most Qualified to respond to questions about charge- 


related data recorded by your office.* 


Diversion Programs 
40. List all diversion programs in which your office participates or has access to and describe the type 
of diversion:* 


41. Our office records the following information regarding diversion offers extended to Accused 
Individual(s) (select all that apply):* 


|] Whether diversion was offered 

[ ] Date of diversion offer 

[ ] Whether the diversion was pre- or post-plea 

[ ] If the diversion offer was post-plea, whether the diversion offer was pre-sentencing (sentencing was put 
over for a future date) or post-sentencing (court sentenced the Accused Individual and ordered that at a future 
date the sentence would be vacated if the Accused Individual completed the diversion successfully) 

[ ] Whether a diversion offer was accepted 


[ ] Reason(s) for diversion offer (e.g., mental health services, drug addiction) 


[] The terms of diversion (e.g., obey all laws, complete treatment program, complete community service, 
pay restitution) 


[ ] If your office records information other than as listed above regarding offers of diversion, please specify 
such information: * 


[ ] None of the above 
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Table 34. Diversion Offers Extended 
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All respondents 126 85 82 69 64 64 5 52 20 10 
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District Attorney Offices 57 30 28 32 32 32 20 22 14 5) 
City Attorney Offices i] 9 9 8 9 9 8 8 | 3 


42. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding diversion offers extended to Accused Individuals, please write “N/A.” 


43. Our office collects the following information regarding diversion accepted by Accused Individual(s) 
(select all that apply):* 


] Whether diversion was completed 
] Whether the Accused Individual entered a plea at the time diversion began 
] Whether diversion was in-patient or out-patient 


] Whether the Accused Individual was allowed to withdraw the plea upon successful completion of 
the diversion 


] Whether the Accused Individual was sentenced to prison/jail or probation upon unsuccessful completion of 
the diversion 


] If your office records information other than as listed above regarding accepted diversion offers, please 
specify such information: * 


] None of the above 
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Table 35. Diversion Offers Accepted 
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44. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding diversions accepted by Accused Individuals, please write “N/A.” 


45. Please identify the name and title(s) of the Person Most Qualified to respond to questions about 
diversion data recorded by your office for Accused Individuals.* 


FIRST NAME LAST NAME TITLE(S) EMAIL ADDRESS 


Person Most Qualified 


Release, Bail, and Custody 

46. Our office records the following information regarding OR release for Accused Individual(s) (select all 
that apply):* 

|] Whether your office agreed to an OR release 


|] Whether the court released the Accused Individual OR at arraignment or at any bail hearing 


[ ] If your office records information other than as listed above regarding OR release, please specify such 
information: * 


[ ] None of the above 
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Table 36. OR Release for Accused Individuals 


FREQUENCY 
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District Attorney Offices ay ng) 22 26 5 
City Attorney Offices I 8 6 2 3 


47. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding OR release for Accused Individuals, please write “N/A.” 


48. Our office records the following information regarding bail extended to Accused Individual(s) (select 
all that apply):* 


] Whether the law enforcement agency referring the Accused Individual set bail pre-filing 
] The amount of bail set by the law enforcement agency referring the Accused Individual 

] Whether your office requested bail at arraignment or at any subsequent bail hearings 

] Whether the court imposed bail at arraignment or at any subsequent bail hearings 

] Bail amount requested 

] Bail amount imposed 

] Whether your office requested bail at or above the bail schedule 

] Whether bail was set, bail was denied, or OR release was granted 


] Whether the Accused Individual was brought to court in custody, cited out to come to court on his/her own, 
or bailed out at the jail and came to court on his/her own 


] Whether the Accused Individual bailed out if the court imposed bail 


] If your office records information other than as listed above regarding bail, please specify such 
information: = 


] None of the above 
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Table 37. Bail Extended 


FREQUENCY 


ra xe Ke a ~ 
aa oe qx loo) = nO 
a ae aly ra on SEY 
& we | nezZ/ SH SS | S82 
AGENCY = ZO ona OF un oO wse 
ALL POTENTIAL = ao | 232) 24 Sa | &2¢3 
RESPONDENTS 2 pace 261 oe ae | oes 
= wn Paes Zo Cg 5az 
i) “4 Sex < aS Oe a 
S aa 5 wi A irae bi <t 
<x as ost ae =z Ok 
{o) ae) co a 
All respondents 126 89 90 83 83 69 7 
Superior Courts 58 52 54 5 49 46 Al 
District Attorney Offices 57 30 28 26 28 18 22 
City Attorney Offices I 7 8 6 6 5 8 


49. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding bail extended to Accused Individuals, please write “N/A.” 


Table 37 Bail Extended (cont'd) 


FREQUENCY 
a 

w= GB a = ) 

> a tu uu > r [=a) 
AGENCY ow a =} = a = o 
ALLPOTENTIAL | & oa re uu =r = bd 
RESPONDENTS | © = = = = x x 5 

D&S = Ss S oe) 

OO > [@} Lu Ss 

tA ke g = 2 S 

@ =z <= wy Zz 
All respondents 126 49 48 35) 3] 22 7 
Superior Courts 58 30 23 22 18 3 4 
District Attorney Offices By/ 14 18 10 10 17 3 
City Attorney Offices I 5 7 3 3 2 0 


50. Our office records the following information regarding custody of Accused Individuals (select all 
that apply):* 


[ ] Whether detention orders were sought 
[ ] Whether the Accused Individual was in custody pre-plea 


[ ] Whether the Accused Individual was in custody pre-trial 
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[ ] If your office records information other than as listed above regarding bail, please specify such 
information: = 


[ ] None of the above 


Table 38. Custody of Accused Individuals 


PEENEY ALLPOTENTIAL | INCUSTODY | INCUSTODY patie NONE OF OTHER 
RESPONDENTS | PRE-TRIAL PRE-PLEA THE ABOVE 
SOUGHT 
All respondents 126 84 84 49 55 I 
Superior Courts 58 48 49 30 6 4 
District Attorney Offices 57 29 29 14 24 6 
City Attorney Offices I 7 6 5 3 l 


51. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding custody of Accused Individuals, please write “N/A.” 


52. Please identify the name and title(s) of the Person Most Qualified to respond to questions about bail, 
release, and custody data collected by your office.* 


FIRST NAME LAST NAME TITLE(S) EMAIL ADDRESS 


Person Most Qualified 


Plea Offers 

53. Our office records the following information regarding plea offers extended to Accused Individuals 
(select all that apply):* 

] Whether a plea bargain was offered by the prosecuting agency 

] Whether the court made a plea offer (i.e. whether there was an offer from the court for an open plea) 

] Date each plea offer was extended to the Accused Individual 

] Whether there was a counteroffer 


] Whether the plea offer was accepted 


] Counts/priors/enhancements that would be dismissed or stricken in exchange for the Accused 
Individual’s plea 


] Counts/priors/enhancements that would be admitted in exchange for the Accused Individual’s plea 


] Sentence that would be imposed in exchange for the plea (e.g. diversion, probation, (the terms and 
conditions for diversion or probation), prison/jail sentence (the terms and conditions for the same; e.g. 
credits applied)) 
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[ ] Reductions to severity of charges offered (i.e., infraction, misdemeanor, felony) 
[ ] Reductions to charging enhancements 


[ ] If your office records information other than as listed above regarding plea offers extended to Accused 
Individual(s), please specify such information: * 


[ ] None of the above 


Table 39a. Plea Offers Extended 


Table 39b. Plea Offers Extended (cont'd) 


AGENCY 


ALL POTENTIAL 
RESPONDENTS 


OFFERED BY 
PROSECUTOR 


DATE 


MADE BY COURT 


COUNTER-OFFER 


NONE OF 
THE ABOVE 


FREQUENCY 
2 = Z 
a a a wun wn Zu 
AGENCY E 44 |Sée/ Sea] ss 
ALL POTENTIAL Oo < of |&28/&sE!| of 
g = P= | 48o/e9s| Es 
RESPONDENTS z cS 69 |225/2246|/ 32 
i s so >iec; sic == 
i a Oz on Oz 
(o) > =a ow Ow = ra] 
All Respondents 126 76 15 rh) 69 69 6/7 
Superior Courts 58 3| 29 32 28 26 28 
District Attorney Offices By 34 37 33 of) 35 oy 
City Attorney Offices I I 9 8 8 8 7 


OTHER 


All Respondents 


126 


i 
lee) 


Superior Courts 


~S 


District Attorney Offices 57 37 32 27 25 14 


City Attorney Offices i] I 8 7 6 0 l 


54. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding plea offers extended to Accused Individuals, please write “N/A.” 
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55. Our office records the following information regarding plea offers accepted by Accused Individuals 
(select all that apply):* 


] Date plea offer was accepted 


] Each count the Accused Individual pled to, including the penal code and severity (misdemeanor, felony), 
priors/enhancements admitted 


] Sentence the court imposed in exchange for the plea (e.g., diversion, , probation, (the terms and conditions 
for diversion or probation), prison/jail sentence (the terms and conditions for the same; e.g. credits applied)) 


] If your office records information other than as listed above regarding plea offers accepted by Accused 
Individual(s), please specify such information: * 


] None of the above 


Table 40. Plea Offers Accepted 


FREQUENCY 


AGENCY Z 58 SS 
ALL POTENTIAL S Ys i 28 = 
RESPONDENTS 5 E S S Su S 

wi nM ae 
All Respondents 126 113 Nd 102 10 9 
Superior Courts 58 57 57 52 | 4 
District Attorney Offices 5/7 47 43 40 8 4 
City Attorney Offices I 9 10 10 l l 


56. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding plea offers accepted by Accused Individuals, please write “N/A.” 


57. Please identify the name and title(s) of the Person Most Qualified to respond to questions about plea 
offer data recorded by your office.* 


FIRST NAME LAST NAME TITLE(S) EMAIL ADDRESS 


Person Most Qualified 
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Outcomes 
58. Our office records the following information on the outcomes of prosecution (select all that apply):* 


[ ] Charges of conviction 

[ ] Dismissal of charges 

[ ] Sentences 

[ ] Dismissal of enhancements 

[] Imposition of enhancements 

[ ] Dismissal of special circumstances 

[ ] Imposition of special circumstances 


[ ] Collateral consequences as a result of the sentence (e.g., driver’s license suspension; sex offender 
registration; domestic violence protective order prohibiting ownership, possession, or using a gun) 


[ ] Whether the sentence resulted in a prison/jail sentence 
[ ] Whether the sentence resulted in probation 


[ ] If your office records information other than as listed above regarding the outcomes of prosecution of 
Accused Individual(s), please specify such information: * 


[ ] None of the above 


Table 41a. Prosecution Outcomes 


WY 

mw us = ee 

Sa | 58 | 8 | gy] 8 | 92 

DEENGY AupotenTaL| OS | LE E =a 2 ae 

RESPONDENTS | == es 5 Re b sz 
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Lu 

All Respondents 126 121 121 18 17 17 108 
Superior Courts 58 58 58 58 58 58 53 
District Attorney Offices 57 55 53 | 50 49 48 
City Attorney Offices I 10 10 9 9 10 7 


849 


Chapter 31 —{3— California Prosecutorial & Judicial Race Data Survey 


Table 41b. Prosecution Outcomes (cont'd) 


ne hel rf rf 3 

Sz | 22 |g2¥|e2¥| & 
eee aupoteNTAL| 2S | BS | ERE) ASE) = iS 
RESPONDENTS | SZ) SH | OS2/ R52) & o 

Sz | S56 | 2°92/°SR| gy 

=i UO Oo Oo fo) 

Zz 
All Respondents 126 104 90 93 92 2 6 
Superior Courts 58 50 5 48 46 0 2 
District Attorney Offices 57 46 30 45 46 2 3 
City Attorney Offices i] 8 9 0 0 0 l 


59. If your office does not record information regarding one or more of the options listed above, please 
explain why this information is not recorded. If you indicated that your office records all information 
listed above regarding prosecution outcomes, please write “N/A.” 


60. Please identify the name and title(s) of the Person Most Qualified to respond to the above question.* 


TITLE(S) 


FIRST NAME LAST NAME EMAIL ADDRESS 


Person Most Qualified 


PDF Copy of Responses 
61. If you would like to receive a PDF copy of your responses, please enter your email address below. 
Please skip this question if you do not want a PDF copy of your responses emailed to you. 
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Appendix B: Affirmative Responses by Agency 


This appendix provides an overview of selected responses from all three agencies surveyed: City Attorney of- 
fices, District Attorney offices, and Superior Courts. District Attorney offices and Superior Courts were divided 


into three California Regions: Northern, Central, and Southern. Table 42 shows which counties were assigned 
to each region. 


Table 42. Counties Contained in California Regions 


CALIFORNIA REGION COUNTY 


Northern Alameda, Alpine, Amador, Butte, Calaveras, Colusa, Contra Costa, Del Norte, El Dorado, Glenn, 
Humboldt, Lake, Lassen, Marin, Mendocino, Modoc, Mono, Napa, Nevada, Placer, Plumas, Sac- 
ramento, San Francisco, San Joaquin, Shasta, Sierra, Siskiyou, Solano, Sonoma, Sutter, Tehama, 
Trinity, Tuolumne, Yolo, Yuba, Tulare 


Central Fresno, Inyo, Kings, Madera, Mariposa, Merced, Monterey, San Benito, San Mateo, Santa Clara, 
Santa Cruz, Stanislaus 


Southern Imperial, Kern, Los Angeles, Orange, Riverside, San Bernardino, San Diego, San Luis Obispo, 
Santa Barbara, Ventura 


Twenty questionnaire response options were selected for inclusion based on their importance and whether 
they were pertinent to all three agencies. Table 43 shows the response as it appears in the questionnaire and 
its corresponding label in subsequent tables. 
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Table 43. Table Labels with Corresponding Questionnaire Response Content 


TABLE LABEL QUESTIONNAIRE RESPONSE 
Accused Individual Name Name of each Accused Individual 
Court Case Number Court case number(s) 
Prior Criminal Charges Prior criminal charges 


Arresting Agency Number Arresting agency number(s) 


Date of Arrest Date of arrest 


The charge(s) specified by the law enforcement agency referring the Accused Individual, 


pasate: including the top charge by the law enforcement agency referring the Accused Individual. 


Acc Ind Race Accused Individual Race 


Acc Ind Ethnicity/Ancestry Accused Individual Ethnicity/Ancestry 


Acc Ind Country of Origin Accused Individual Country of origin (nationality) 
Acc Ind Gender/Sex Accused Gender/Sex 
Victim Race Victim Race 


Victim Ethnicity/Ancestry Victim Ethnicity/Ancestry 


Victim Gender/Sex Victim Gender/Sex 
Diversion Offered Whether diversion was offered. 
Diversion Accepted Whether a diversion offer was accepted. 
Dae: Whether the Accused Individual was allowed to withdraw the plea upon successful comple- 
Diversion Withdrawal é aa 
tion of the diversion. 
Arraignment Bail Court Whether the court imposed bail at arraignment or at any subsequent bail hearings. 
Agency Plea Offer Whether a plea bargain was offered by the prosecuting agency. 
Whether the court made a plea offer (i.e. whether there was an offer from the court for an 
Court Plea Offer 
open plea). 
Prison/Jail Sentence Whether the sentence resulted in a prison/jail sentence. 


Tables 44 —50 display the crosstabulations of agency and questionnaire responses. A check mark indicates that 
the agency responded affirmatively to the response option. 
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Table 3. City Attorney Offices by City and Selected Questionnaire Responses 


Accused Individual Name 


Anaheim 


Burbank 


Hawthorne 


Inglewood 


Long Beach 


Los Angeles 
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Redondo Beach 


San Diego 


Santa Monica 
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Diversion Offered 


Diversion Accepted 


Diversion Withdrawal 
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Table 4. California Northern Region District Attorney Offices by County and Selected Questionnaire Responses 


Accused Individual Name 


Alameda 
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Accused Individual Name 


Napa 


Nevada 


Placer 


Plumas 


Sacramento 


San Francisco 


San Joaquin 


Shasta 


Sierra 
Siskiyou 


Solano* 


Sonoma 


Sutter 


Tehama 


Trinity 


Tuolumne 


Yolo 


Yuba 


SS 


Court Case Number 
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Victim Gender/Sex 


Diversion Offered 
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*The Solano County District Attorney Office did not complete a questionnaire 
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Table 5. California Central Region District Attorney Offices by County and Selected Questionnaire Responses 


Accused Individual Name 


Fresno 


Inyo 


Kings 


San Benito 


San Mateo 


Santa Clara 


Santa Cruz 


Stanislaus 


Tulare 


Court Case Number 


~ Ee 


<\ | \ | Mariposa 


<\ | <\_ | Monterey 


~ ie 


Prior Criminal Charges 


\ ee SN 


Arresting Agency Number 


Date of Arrest 


s 


LEA Charges 


Acc Ind Race 


\( a Ss ee 


\ as bees ex 


QFN ENE NIE NEON YN] Madera 


a io 


QFN ENE NE NE NY NF Merced 


\ ia Ss Be 


~— bs Bs Es 


~~ ra Bs ES 


~~ ba Bs. Es 


Acc Ind Ethnicity/Ancestry 


MN bb tht 


IN: by i Es 


Acc Ind Country of Origin 


Acc Ind Gender/Sex 


Victim Race 


Victim Ethnicity/Ancestry 


Victim Gender/Sex 


\( aa SN ee 


\( aS ze 


Diversion Offered 


Diversion Accepted 


Diversion Withdrawal 


| \ iow SN 


Arraignment Bail Court 


Agency Plea Offer 


Court Plea Offer 


Prison/Jail Sentence 


NS WS hb > 


—— \ iw S ie 


nN hn bt: 


—— \ io Ss ae Ss Beg SN 


a: x 


856 


Chapter 31 —{3— California Prosecutorial & Judicial Race Data Survey 


Table 6. California Southern Region District Attorney Offices by County and Selected Questionnaire Responses 


COUNTY 


Accused Individual Name 
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Table 7. California Northern Region District Superior Courts by County and Selected Questionnaire Responses 


Accused Individual Name 
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COUNTY 


Accused Individual Name 


Napa 


Nevada 


Placer 


Plumas 


Sacramento 
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Table 8. California Central Region District Superior Courts by County and Selected Questionnaire Responses 


Accused Individual Name 
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Table 9. California Southern Region District Superior Courts by County and Selected Questionnaire Responses 


Accused Individual Name 
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Endnotes 


1 Assem. Bill No. 2542 (2019- 
2020 Reg. Sess.). 


2 Assem. Bill No. 256 (2021-2022 Reg. 


Sess.) § 2, codified at Penal 
Code § 745()) (specifying dates 
of the RJA’s applicability). 


3 McCleskey v. Kemp (1987) 481 U.S. 279, 
312-313. 


* Assem. Bill No. 2418 (2021- 
2020 Reg. Sess.). 


5 Tt should be noted that results from the 
City Attorney offices should be in- 
terpreted with caution due to the 
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small number. Small differences 
in frequency counts may produce 
large differences in percentages. 


© Solano County DA did not complete 
the questionnaire. 


PART Vil 


LISTENING TO THE COMMUNITY 


CHAPTER 52 = Harmand Repair 


COURTESY OF DEREK BERWIN/FOX PHOTOS VIA GETTY IMAGES 


I. Introduction 


The Task Force engaged the Ralph J. Bunche Center 
at the University of California, Los Angeles, to design 
and implement a plan in which it could facilitate the 
collection and documenting of important community 
perspectives independent of the formal meetings of the 
Task Force. The Bunche Center report, Harm & Repair: 
Community Engagement Project Report on Reparations 
in California, follows. The Bunche Center implemented 
its plan through: 


1. holding community listening sessions, and engaging 
with at least 867 people during 2022; 


2. collecting seven oral histories and 46 personal 
testimonies; and 


3. administering two statewide surveys. 


The first survey comprised a representative sample of all 
Californians, with 2,499 respondents. The second sam- 
ple, with 1,934 respondents, was over 90 percent African 
American, and reached through connections to listening 
session participants. 


The fundamental goal of this work was to give the com- 
munity voice in the ongoing statewide conversation 
concerning reparations—to create space for commu- 
nities to express their concerns, desires, wishes, and 
experiences—and to provide the Task Force and the 
Legislature with additional community input as it ex- 
plored and deliberated reparations proposals. This 
chapter was prepared by The Ralph J. Bunche Center 
Community Engagement Project Research Team. 


Dr Ralph Bunche, the Director of the United Nations Trusteeships and Information from non-self-Governing Territories, in London.(1952) 
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EXECUTIVE SUMMARY 


This report documents the findings of the Ralph J. Bunche Center’s Community Engagement Project for the 
California Task Force to Study and Develop Reparations Proposals for African Americans. This project was de- 
signed to collect and document important community perspectives obtained through three distinct means: 1) 
holding community listening sessions, 2) collecting oral histories and personal testimonies, and 3) administering 
surveys. The fundamental goal of this work was to give the community voice in the ongoing statewide conversa- 
tion concerning reparations — to create space for communities to express their concerns, desires, wishes, and 
experiences — and to provide the Task Force with additional community input as it explores and deliberates rep- 
arations proposals. 


Across the above means of engagement, the Bunche Center focused its data collection on four areas deemed 
important by the Task Force: 


> Identifying forms of race-based harm; 
> Gauging support for reparations; 
> Determining support for different types of reparations; and 


> Determining eligibility for reparations. 


METHODOLOGY 


Between January and August 2022, seven anchor organizations held 17 community listening sessions across 
the state of California. On average, each listening session had 51 participants, engaging 867 people over the 
entire project period. 


Personal testimonies and oral histories were also collected for the project. In all, 46 personal testimonies, includ- 
ing audio and video recordings, written documents, and photos, were self-submitted between May and Septem- 
ber 2022. Additionally, seven oral histories were collected via interviews conducted in August 2022 by the Bunche 
research team. The majority of the testimonials were provided by African American residents of California, and 
all the oral histories were provided by African American residents of California, ranging in age from 38 to 88, 
sourced equally from Northern and Southern California. 


Finally, the Bunche Center designed and conducted a closed-ended statewide survey to assess sentiment on 
reparations measures such as direct cash payments and non-monetary forms of reparations, such as an apolo- 
gy or monuments. The survey recorded responses from two samples. The first was a representative sample of 
Californians, with 2,499 respondents. The second sample, with 1,934 respondents, was over 90% African Amer- 
ican, reached through connections to listening session participants. 


KEY FINDINGS 


An analysis of the results of the community listening sessions, personal testimonies, oral histories, and statewide 
survey revealed the following: 


> There are five major types of racially-driven harm that communities consistently identified. 
Study participants named lack of educational opportunity, discriminatory policing and law enforcement, 
economic disenfranchisement, housing inequality, and healthcare disparities most often when asked about 
racially-driven harms that Black people experience. The participants also consistently cited the following 
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harms: food inaccessibility, employment and workplace disparities, inadequate business support infra- 
structure, the cycle of municipal disinvestment in Black neighborhoods, and displacement. 


> There is broad community support for reparations. 
The survey found that over 60% of Californians support some form of reparations, including financial 
compensation, community investments, educational opportunities, investments for Black businesses and 
organizations, and land and property ownership. Furthermore, community listening session participants 
overwhelmingly supported reparations initiatives. 


> While a majority of Californians support reparations measures, they are divided on which types 
should be used. 
The survey queried respondents on the specific forms of reparations to be applied and found that 
California residents are largely in support of the three primary types of reparations measures — direct 
cash payments (66% of respondents); monetary reparations without cash measures (77%); and 
non-monetary reparations, such as an apology or monuments. Support was consistently highest for 
remedies incorporating monetary measures, but without direct cash payments, among all Californians, 
including Black participants. The community listening sessions produced similar results except that 
direct cash payments were the most frequently mentioned form of reparations followed by other mon- 
etary measures. 


> There is a lack of consensus about who should be eligible for reparations. 
Community members consistently expressed concern regarding who would be eligible for reparations, 
generally dividing into two camps: those who supported reparations based on lineage claims to ancestors 
enslaved in America and those who supported reparations for all Black people, regardless of lineage. 


These findings provide important information for the Task Force as it continues its work of developing reparations 
proposals. They also provide an indicator of community sentiment, where awareness building and education may 
be necessary, and where continued community engagement will be required in the coming weeks and months. 
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INTRODUCTION & BACKGROUND ON THE 
REPARATIONS TASK FORCE & ITS CHARGE 


SECTION 1 


This report documents the findings of the Ralph J. Bunche Center’s Community Engagement Project for the 
California Task Force to Study and Develop Reparations Proposals for African Americans (the Task Force). The 
Bunche Center’s Community Engagement Project 
undertook the collection and documentation of im- 
portant community information through three distinct 
means: 1) holding community listening sessions, 2) 
collecting oral histories and personal testimonies, and 


3) administering surveys. The overarching goal of this [Rleparations will give us 


effort was to bring the voice of the community into the 


conversation about reparations (including communi- a chance 10 heal because 


ty members’ concerns, desires, wishes, and perspec- 


tives) and to provide the Reparations Task Force with Our struggle Our lives in 
further community input as it deliberates reparations E : 

proposals. More detail on the assessment efforts and this country, have been 
hothing but struggle. 


the resulting findings is below. 


Before proceeding, it is important to provide the fol- 
lowing background information to clarify the purpose 
and historical importance of this effort. 


On September 30, 2020, the California State Assem- 

bly enacted Assembly Bill 3121 (AB 3121), thereby establishing the Task Force to Study and Develop Reparations 
Proposals for African Americans. AB 3121 gave authorization to the California Department of Justice to provide 
administrative, technical, and legal assistance to the Task Force. This legislation is historically significant, as it 
makes California the first state in the nation to formally examine the harms and consequences of slavery and 
potential remedies. 


The undertaking of the Task Force is important both in historical and contemporary terms. Slavery and its conse- 
quences are deeply woven into the history and development of the United States. From 1619 to 1865, constitu- 
tionally sanctioned slavery deprived more than four million Africans and their descendants of a range of rights 
and privileges, taking from them life, citizenship, cultural heritage, and economic opportunity. Following its legal 
abolition, government entities at the federal, state, and local levels continued to perpetuate, condone, and some- 
times profit from practices that further harmed African Americans and reinforced their marginalized position in 
society. This legacy of slavery and racial discrimination resulted in debilitating economic, educational, and health 
hardships that were and continue to be uniquely experienced by African Americans. 


AB 3121 charges the Reparations Task Force with studying the institution of slavery and its lingering negative 
effects on living African Americans, including the descendants of persons enslaved in the United States. As part 
of this effort, the Task Force will identify, compile, and synthesize relevant evidence-based information on the 
institution of slavery as it existed within the United States. This includes how California laws and policies contin- 
ue to disproportionately and negatively impact African Americans, how they perpetuate the lingering material and 
psychosocial effects of slavery, and how those laws and policies can be eliminated. 


THE TASK FORCE'S COMMUNITY ENGAGEMENT STRATEGY 


As part of this data collection effort, the Task Force elected to hold a series of community convening/listening 
sessions across California to obtain input regarding harms and potential remedies. To aid this effort, the Task 
Force relied on anchor organizations that had with deep roots, historical significance, and reach in the Black 
community to assist in the planning and delivery of the listening sessions. Such organizations were well placed 
to reach a representative share of Black Californians thanks to the historically significant work they have done 
and are doing in communities, their reputation and trust, and their ability to deliver for community members. 
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Figure 1 presents a schematic of the Community Engagement Strategy that the Task Force pursued while col- 
lecting important information for its deliberations. Anchor organizations were tasked with organizing a series of 
community listening sessions to solicit community input and gather personal testimony on the harms and legacy 
of slavery to create well-informed reparations proposals. 


The stated goal for the Task Force’s community engagement strategy was to collect information on slavery and 
its consequences (and potential remedies) from a representative swath of the social fabric that makes up Cali- 
fornia. This included reaching people in different regions; through different service provider organizations, includ- 
ing civil rights organizations, churches, and social service providers; people from different economic backgrounds 
or employment groups, such as Black farmers; and organizers, policy makers, and otherwise active citizens who 
have been exploring and advocating for reparations. 


Figure 1: Community Engagement Strategy 
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THE BUNCHE CENTER'S ROLE IN THE COMMUNITY ENGAGEMENT STRATEGY 


To complement these efforts, on September 23, 2021, the Task Force elected the UCLA Ralph J. Bunche Center 
for African American Studies to serve as the intermediary organization supporting the efforts of the Task Force 
as it pursued its community engagement strategy. The Bunche Center provided an important, neutral-organization 
function. In this capacity, it helped solicit and identify key stakeholders to administrate and execute the Task 
Force’s efforts. This included the selection of the anchor organizations — who played a foundational role in this 
effort — as well as locating key personnel to convene this undertaking and organize, conduct, and facilitate the 
community listening sessions. 


As part of its efforts, the Bunche Center recorded and documented important information offered by participants 
in the community listening sessions. In addition — to complement the stories, ideas, narratives, opinions, and 
experiences of those who attended the community listening sessions — the Bunche Center also gathered infor- 
mation regarding the community's experiences, concerns, and opinions through two additional avenues. This was 
done through in-depth interviews and oral histories that were taken with a select number of participants from the 
community listening sessions. Analysis of personal testimonies self-submitted to the Task Force was also con- 
ducted. Finally, a survey of public opinion was designed to collect opinions on reparations proposals from a 
representative share of the population of California as well as from those who attended the community listening 
sessions. Together, these activities define the Bunche Center’s Community Engagement Project to provide the 
Task Force with important information on the community’s experiences, sentiments, ideas, and opinions concern- 
ing reparations that will aid in its deliberations. 
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The remainder of this report focuses on the findings of these engagement efforts. The next section focuses on 
findings from the community listening sessions, followed by an analysis of the in-depth interviews, oral histories, 


and personal testimony, and concludes with the presentation of results from the survey of public opinion on 
reparations proposals. 
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THE BUNCHE CENTER'S COMMUNITY 


ENGAGEMENT PROJECT DESIGN 


SECTION 2 


As Figure 2 shows, the Bunche Center’s Community Engagement Project involved organizing and collecting data 
from 1) community listening sessions, led by anchor organizations involved with the Task Force’s community en- 
gagement strategy, as described below; 2) developing a semi-structured interview protocol and conducting in-depth 
interviews with a select number of individuals as well as analyzing personal testimonies self-submitted to the Task 
Force; and 3) developing and administering a closed-ended survey of public opinion on reparations proposals. 


Figure 2: Research Overview 
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Each of these activities was conducted independently of each other but were nevertheless complementary. Dis- 
cussions and interactions at the community listening sessions revealed key themes with respect to reparations. 
The in-depth interviews of participants of the listening sessions allowed for deeper understanding of themes re- 
lated to reparations than what could be conveyed in the listening sessions. Furthermore, in the community listen- 
ing sessions, in-depth interviews, and self-submitted personal testimonies, participants offered a number of 
remedies to address the harms from the legacy of slavery. These qualitative measures dovetailed with the 
closed-ended public opinion survey administered to Californians and to the participants in the community listen- 
ing sessions to provide quantitative measures of individuals’ opinions about whether, how, and to what extent 
reparation measures addressing harms should be supported. 


Figure 3: Purpose and Method of the 
Community Engagement Project 


The purpose of this project was to investigate, collect, and document community perspectives on 
four topic areas outlined by the Task Force: 
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Reparations Reparations Recipients 


For each research activity, the Bunche Center focused on inquiry and data collection in four areas that were 
deemed essential by the Task Force: 1) the areas of harm, 2) the presence of support for reparations, 3) what 
type of reparations should be supported, and finally, 4 ) who should be eligible for the reparations. In the sections 
that follow, each avenue of inquiry focuses attention on these categories, although the degree of attention to the 
various areas of concern is different across the activities. As noted, the analysis of the community listening ses- 
sions documents the discussions focused on each of the areas of concern, while the in-depth interviews focus 
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more on harm. The public opinion surveys collected opinion data regarding support for reparations by type with 
respect to eligibility exclusively. 


THE COMMUNITY ENGAGEMENT PROJECT TIMELINE 


The Bunche Center’s Community Engagement Project began in January 2022 and extended through September 
2022. The community listening sessions, held by anchor organizations, began in January 2022, with the final 
session held in August 2022. Each one of the sessions was recorded using either audio recording or via Zoom 
for sessions held virtually. The Survey of Public Opinion on Reparations Proposals and Eligibility was administered 
from the end of May 2022 to July 2022. The survey was conducted with a representative sample (along race, 
age, and gender) of Californians eighteen years of age and older. A similar survey was administered to those who 
participated in community listening sessions. These respondents had the opportunity to fill out the surveys from 
March 2022 to August 2022. Finally, in-depth interviews were conducted in August 2022, and personal testimonies 
were continuously self-submitted to the Task Force from February 2022 to August 2022. 


Figure 4: Project Timeline 
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THE COMMUNITY LISTENING SESSIONS 


The community listening session process must be described before the findings of the report are presented. The 
key stakeholders in this process included the anchor organizations, the convener and organizer of the listening 
session project, and the professional facilitator of the listening sessions. 


ANCHOR ORGANIZATIONS 


For the listening sessions, seven anchor organizations were invited to participate. Suggestions for anchor organi- 
zations were solicited from among Task Force members, thought leaders in the state, workers in philanthropy, and 
the landscape of organizations engaged in community organizing in Black communities across California. The final 
organizations were chosen for invitation to serve as anchor organizations based on the following criteria: 


1. Organizations that are skilled in community outreach and community mobilization. 


2. Organizations with deep roots in the Black community. Such organizations are well placed to reach a 
representative share of Black Californians because of the historically significant work that they do in 
communities, their reputation and trust, and their ability to deliver for community members. 


3. Organizations with historical significance and reach within the Black community — to assist with the plan- 
ning and delivery of listening sessions. Reach of the organizations proved very important in the selection 
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of anchor organizations. A high priority was set on the selection of organizations that were part of or 
leading broader networks that either cut across issues or regions of the state. 


4. Organizations that have reach with ally groups and organizations who must be educated about the Task 
Force and its mission, efforts, findings, and recommendations. 


5. Organizations with a presence in multiple parts of the state. 


6. Organizations engaged in a cross-section of social justice issues with diverse Black populations. 


The anchor organizations that helped plan and facilitate the listening sessions include: 


> California Black Power Network: The California Black Power Network is a growing, united ecosystem 
of Black-empowering grassroots organizations working together to change the lived conditions of Black 
Californians by dismantling systemic and anti-Black racism. 


> Othering & Belonging Institute: The Othering and Belonging Institute at UC Berkeley advances a 
groundbreaking approach to transforming structural marginalization and inequality. We are scholars, 
organizers, communicators, researchers, artists, and policymakers committed to building a world where 
all people belong. 


> Afrikan Black Coalition: To liberate all Afrikan people through organizing intellectual & economic re- 
sources to transform the quality of Afrikan/Black lives. To ensure Afrikan/Black people globally are 
equipped to build sustainable infrastructures to advance Afrikan/Black people on a local, regional, and 
national level. 


> Black Equity Collective: The Black Equity Collective’s mission is to join funders and communities as 
partners in strengthening the long-term sustainability of Black-led and Black-empowering organizations 
in Southern California. 


> Black Equity Initiative: Composed of Inland Empire organizations that share a desire to improve social 
conditions through empowerment, education, and policy change. Guided by a deep commitment to the 
liberation and self-determination of Black people, this work advances our mission by helping us to deep- 
en our influence and reach for educational equity throughout the region. 


> Coalition for a Just and Equitable California: A statewide, grassroots Coalition of California commu- 
nity-based organizations. The mission: Achieve reparations and reparative justice for Black American 
descendants of U.S. slavery living in California. 


> Repaired Nations: The mission at Repaired Nations is to educate, organize and empower low-income 
Black youth in the Bay Area to launch cooperative enterprises for sustainable economic security through 
shared ownership and control of housing and businesses. 


KEY PERSONNEL AND CHARACTERISTICS OF THE LISTENING 
SESSION PROJECT 


The Bunche Center contracted with highly qualified experts to help facilitate the listening sessions. In particular, 
the center contracted with Mary Lee as a lead convener for the project, who has more than thirty years of expe- 
rience as a public interest and civil rights attorney, community activist, and public policy advocate. She is an 
experienced educator, trainer, and project manager with a background in strategic planning and transformative 
systems change. She has also served as deputy director of a national organization working to advance racial and 
economic equity. 


In addition to being involved in the initial planning of this project with the anchor organizations, including how 
these groups would engage with members of the Black Community, Mary Lee participated in brainstorming re- 
garding the need for a survey and a portal to collect individual reflections, stories, and testimonies. 
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Lee coordinated and convened eight meetings with the community engagement stakeholders — including the 
anchor organization group meetings — and supported the facilitation of the community listening sessions, includ- 
ing serving as a breakout group facilitator at two listening sessions. Lee also tracked the progress of all commu- 
nity listening sessions and responded to all inquiries from the anchor organizations themselves, the Task Force 
and the California Department of Justice. 


The Bunche Center contracted with Ama Nyamekye Anane to professionally facilitate all community listening 
sessions held by the anchor organizations. Anane is the founder of Good Influence Consulting, a Black-owned 
boutique firm that helps organizations engage with and learn from their stakeholders, refine their strategies ac- 
cordingly, and communicate more meaningfully. 


In this role, Good Influence partnered with the anchor organizations to design the format, schedule, and manage 
logistics of the listening sessions. Some listening sessions focused on specific issues and communities, such as 
questions of health, housing, mass incarceration, education, the faith community, and the needs of Black rural, 
urban, and suburban communities. All participants were asked a set of open-ended questions, prompting them 
to share any harms related to slavery, as well as repairs, compensation, restitution, and “Dos and Don'ts” for 
structuring reparations. The sessions were designed to allow participants to share their voices uninterrupted for 
3-5 minutes. This format enabled diverse stories, recommendations, and perspectives of community members 
to be heard. For larger group convenings, Good Influence trained facilitators to lead breakout rooms. 


Recognizing the mental and emotional weight carried in the listening session conversations, Good Influence 
worked with each anchor organization to integrate wellness and inspiration practices throughout the process. For 
example, some listening sessions opened with inclusive prayer, spoken word poetry, music, meditation, and/or 
visual art, all produced by Black Californians. After a few sessions, the following quotation was also displayed at 
the start of each listening session, as it reflected a common sentiment we heard from many participants: “There 
is more to Blackness than our struggle” — Angela Shanté. 


TYPICAL LISTENING SESSION FORMATS AND FLOWS 


Although no structure was mandated for facilitating community listening sessions, some elements proved univer- 
sal at each session. Each session tended to begin with a welcome and introduction by a representative of the 
hosting anchor organization, followed by a short educational segment providing a brief history of reparations and 
an introduction to the California Reparations Task Force. 


Following the introductory period, anchor organizations typically had a local community leader give a speech or 
hold a panel on topics relevant to reparations and issues pertinent to the work of the hosting anchor organization. 
Following the community discussion, the hosting anchor organizations allocated most of the allotted program time 
to recording community testimonies, finally ending the listening session with a call to action. 


KEY CHARACTERISTICS OF COMMUNITY LISTENING SESSIONS 


In total, 17 listening sessions were planned and hosted by the anchor organizations. Of these, 11 were in-person, 
and 6 were virtual. The in-person events were largely held later in the project period in response to local public 
health decisions to reduce restrictions on public events relative to changing pandemic conditions. On average, 
51 people participated in each listening session, with a total of 867 participants over the project period. We can- 
not confirm that all 867 were unique participants as we did not inquire about multiple session attendance. Thus 
itis possible that one person (or more) may have attended two (or more) listening sessions. 


Nonetheless, the target audience for these listening sessions was diverse and comprehensive. During publicity 
for these events, extensive efforts were made by all partner organizations to ensure multi-generational participa- 
tion ranging across socioeconomic groups. Further, in some cases, community testimonies were sought primar- 
ily from some of the most vulnerable communities in California, such as people who are unhoused, justice sys- 
tem-impacted individuals, and Black women to ensure inclusion of groups traditionally underrepresented. 
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Figure 5: Community Listening 
Sessions: General Overview 


Listening Sessions Amount 


In-Person 11 


Virtual 6 


On average, there were 51 participants at each session 


Anchor organizations exercised care and discernment while selecting the geographical locations of the event 
venues. Approximately one-third of the listening sessions were conducted virtually via Zoom, and thus could be 
accessed by individuals across the state. The remainder of the sessions occurred in-person, in geographic regions 
that possess larger concentrations of Black communities in the state. This included areas within the San Fran- 
cisco Bay Area, Southern California, and the Inland Empire. Specifically, sessions were held in Sacramento, 
Berkeley, Vallejo, Los Angeles, Riverside, and San Diego. The settings of these sessions primarily consisted of 
community centers, minority-owned businesses, and public parks. Anchor organizations’ representatives deter- 
mined that these locations were more accessible to their target populations, and that local attendees would 
possess connections to their local community. Thus, it was anticipated that the attendees would express and 
contribute community grounded perspectives and insights. 
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SECTION 3 


COMMUNITY LISTENING SESSIONS 
ANALYSIS & FINDINGS 
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This section reports findings from 17 community listening sessions regarding the major themes discussed at these 
events that fall into the following major categories of inquiry: harms experienced, types of reparations, support 
levels for different types of reparations, and eligibility. 


METHODOLOGY AND DATA 


At least one researcher on the Bunche team attended each virtual and in-person listening session hosted by each 
respective anchor organization. They provided logistical support (e.g., time keeping), took observational notes, 
and ensured that each session was recorded, whether via Zoom for the virtual sessions or with a handheld re- 
cording device for the in-person sessions. All audio recordings went through a two-step transcription, using both 
artificial intelligence software and a professional transcription service. First, the transcriptions were uploaded to 
Otter.ai, an online software program, to draft the preliminary transcripts. The preliminary transcripts were then 
uploaded to Adept Word Management, Inc., a third-party professional transcription consulting company, to clean 
the transcripts up and ultimately ensure that the audio files were accurately documented. 


This generated over 1000 total pages of transcripts from the 17 official listening sessions. The transcripts were 
analyzed and coded by two primary researchers using Atlas.ti, a web- and desktop-based qualitative analysis 
software program, to assist in the creation, organization, and analysis of codes within the transcribed data. 


ANALYSIS 


Researchers employed a qualitative approach to the analysis of the listening session data, applying a two- 
pronged framework for thematic content analysis to meticulously identify and assess prevalent themes. Using 
a hybrid of deductive and inductive analytical techniques, a codebook (See section appendix) was derived that 
highlighted key themes relative to our four primary areas of inquiry: harm types, reparation types, eligibility, 
and support levels. 


By first applying an inductive framework of analysis, the researchers were able to identify primary themes emerg- 
ing within each of the four primary categories. The themes for the four areas of inquiry that emerged from the first 
cycle of inductive coding were used to develop the initial codebook of themes. From this foundation, researchers 
revisited each of the transcripts a second time, utilizing a deductive approach in a content analysis process. 


Using a deductive framework, researchers reviewed and assigned statements and responses within the listening 
session data to the codebook themes. This form of content analysis prompted greater refinement and organization 
of the initial codebook, while allowing for newer codes to emerge, which contributed to greater accuracy and valid- 
ity of the themes identified within this section. This approach, in which content is dissected and parceled out, enabled 
the researchers to understand not only the types of themes prevalent within the data but also their frequencies. 


The analysis centers the perspectives, experiences, and narratives of Black participants within the aims of the 
Task Force. As such, the researchers labeled and categorized their responses according to the primary categories 
that drive this study and sought to report the direct insights obtained from Black Californians “as is,” at face value 
(e.g., using data-derived codes; see the Appendix at end of this section). Ultimately, the purpose of presenting 
and eliciting direct responses and statements from Black Californians was to highlight and acquire legitimacy for 
the real, everyday experiences of a group that is most often overlooked and undervalued within society. 


RESEARCH TRUSTWORTHINESS: VALIDITY & RELIABILITY 


To promote the utmost reliability and validity of the project process, researchers applied a two-pronged analysis 
(as noted previously) and implemented consistent peer review and discussion sessions. 
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In the first phase of the listening session data analysis, researchers used a sample of the transcription data to 
code inductively or openly, allowing the voices of the participants to influence the creation of the codes and there- 
by to guide the identification of the corresponding themes. The next phase of the analysis involved deductive 
content analysis, which were applied to align content with each of the corresponding themes and fine tune the 
code categories accordingly. These two phases of analysis allowed not only for the respondents’ insights to guide 
integral themes found within the parameters of the four predetermined areas of inquiry but also for greater insights 
to be garnered relative to trends or issues that emerged outside of these categories. Moreover, this two-step 
analysis cycle assured the validity and reliability of the interpretation and categorization of the findings. 


Further, the review cycle, undertaken to ensure the consistency and accuracy of the entire analysis, was multi- 
fold. In addition to applying a two-pronged method of analysis, the data collected was consistently coordinated 
with other members of the research team, who provided feedback on the coding of the themes as they emerged. 
Although the analysis of the listening session data was mainly performed by a subset of the research team, the 
other members of the team also regularly engaged in a continual and iterative process of weekly peer debriefing, 
review of code labeling, and revision of coded categories. The entire team of researchers periodically met over 
Zoom to produce consensus in coding categories and finalize the codebook that would be applied to all the tran- 
scripts, as well as reviewing and approving content labeled and assigned to each code category. 


FINDINGS 


EMERGENT HARMS 


The identification of harms and the discussion of remedies for such harms formed a majority of the listening 
session content. Participants and facilitators communicated their various stories and testimonies about harms 
caused by institutional racism and the legacies of slavery. Many participants were audibly emotional as they re- 
counted their stories of loss, grief, and trauma. 


In every session, facilitators posed a correlative question to gauge the forms of harm and types of discrimination 
that Black listening session participants regularly experience within their everyday lives. Although the exact word- 
ing of the question was not fixed, the questions asked at the listening sessions were broadly comparable. Exam- 
ples of such questions asked by facilitators include: 


> To repair harm, we have to acknowledge harm. If you had to describe the one to three harms you would 
want reparations to acknowledge, what would they be? 


> What are some of the harms that have happened to you, your family, and your community, as a result of 
being Black? 


Figure 6: Harms Experienced 


Other Harms 
Mentioned: 


Food 
Inaccessibility 
Employment & 
Workplace 
Disparities 
Inadequate 
Business Support 
Infrastructure 
Gentrification 
Neighborhood/Urb 
an Disinvestment 


Figure 6 shows the top five most common themes that emerged in the community listening sessions, in this order: 
1) education inequity, 2) discriminatory policing & law enforcement, 3) economic disenfranchisement, 4) housing 
harms, and 5) healthcare disparities. The instances of harm are discussed at greater length below. 


EDUCATIONAL INEQUITY 


Harms relating to educational inequity were the most frequently mentioned within the community listening ses- 
sions. Educational inequities include the lack of a supportive infrastructure that enables opportunities for Black 
students to thrive and prosper educationally. Education — considered the great equalizer among life circumstanc- 
es — Is thought to provide a pathway toward success and economic mobility. However, Black Americans exhibit 
the lowest educational attainment and completion rates of all groups, which prompts inquiry into the factors and 
circumstances that contribute to this disparity. Participants within the community listening sessions cited experi- 
ences of specific struggles and hardships faced exclusively by the Black community that contribute to dispropor- 
tionate outcomes between Black students and their non-Black counterparts. 


Lack of Black Instructors 

One theme that emerged during dialogue pertaining to Black children’s educational struggles in K-12 education 
and early childhood learning was the lack of Black teachers and instructors within the classroom. There were 
frequent references of this theme among listening session respondents, namely that their children encountered 
a lack of fundamental understanding at the hands of non-Black teachers. This lack of understanding, as one 
participant mentions, translates to the “mistreatment of our Black students, which causes a lapse in their ability 
to learn.” Such mistreatment, both from teachers and from school personnel, was consistently voiced within the 
listening sessions. One parent noted that the lack of understanding that a teacher had for her son led to him 
being singled out and experiencing differential treatment by school personnel: 


“[T]he teacher tried to previously have him tested out of the class to be put in special ed because she 
just simply didn’t want him in the class. He wasn’t a bad student. This all happened behind my back 
without any knowledge, without any parent consent. The principal knew about it. The entire staff knew 
about it. The special education department questioned it, but they really couldn’t get anywhere with 
their questions. So, the principal basically continued his stance on that.” 


A few respondents mentioned that some teachers make Black children feel defective and are responsible for 
pushing them out of the school system. Ultimately, these participants indicated that the lack of foundational un- 
derstanding or even willingness to understand, results in implicit bias against Black students on the part of teach- 
ers and staff, thereby fostering an animosity or scrutiny that the child will internalize and that can greatly affect 
their ability to grasp concepts and learn on par with their peers. 


School to Prison Pipeline & Over-Criminalization of Black Boys 

The implicit biases of school instructors and personnel relates to the emergent theme of over-criminalization of 
Black boys in schools. Some listening session participants’ responses directly demonstrated the widely known “ 
school-to-prison pipeline” that connects Black children in schools to outcomes of carceral involvement. Specifi- 
cally, these responses detailed the process whereby non-Black school staff constructed alternative narratives of 
Black boys, in which the boys were perceived and interpreted through a deficit-based lens. One participant shared 
their perspective about how Black boys are: 


“[BJeing categorized because [they’re] a student of color. And they’re creating negative narratives for our Black 
boys, which also seems to be the catalyst for them being forced into the prison system based on their quote-un- 
quote perception of behavior or what they qualify as behaviors and things like that. Teachers misusing their po- 
sition in order to push a narrative based on these particular structures that are put in place ...” 


Another story was conveyed, which details the extent that racial bias may contribute to not only the manner in 
which the school decides to intervene in conflict arising between two students but also how racial prejudice can 
interfere with development and influence early involvement with the juvenile carceral system: 
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“...[M]y oldest, in the second grade, there was 
an incident on the playground where a little girl 
ran into him on the playground. He was minding 
his business, playing ... when this situation hap- 


[Wie have 10 ié aware pened with this little girl running into him, they 
, | 


pushed to have him prosecuted as a second 


and we have 10 make grader, prosecuted for assault against this little 


girl, where the principal also went to the parents 


Our kids aware of what's and encouraged them to have him prosecuted 
z ES for assault because this little girl who ran into 
going ON ... until we get him suffered a bloody nose.” 

reparation(s] . aS far Lack of Culturally Responsive Curriculum 
Another theme that was alluded to in several instanc- 
as 'm concerned, we're es while discussing educational harms hindering 
He Black people referred to the lack of culturally respon- 
still Wa Slavery. sive curriculum and pedagogical approaches. Re- 
spondents who spoke to this phenomena indicated 
the importance of feeling a sense of connection and 
belonging within the classroom. Although this can be 
achieved through a variety of channels, participants often mentioned the significance of being taught through an 


Afro-centric lens. One participant noted, “I think that’s very important that we have real education and real histo- 
ry in the schools. Our children need to know what happened pre-colonization as it references to Africans.” 


The lack of a high-quality and culturally relevant curriculum was also discussed by another participant, who con- 
cluded that the absence of such is a supportive curriculum is a primary reason why a larger subset of Black youth 
are “lost” and eventually become involved with the carceral system. Specifically, the participant detailed how those 
imprisoned are victims because: 


“They had nowhere to go. Nowhere to express themselves. They didn’t have the proper education to rebuild their 
community, and they didn’t know all the things that were coming up against them. All the things that were going, 
that were put in front of them as hurdles. They fell over the hurdles, and they didn’t realize what was happening 
to them was an organized effort to destroy them.” 


As the participant conveys, it is the lack of a culturally inclusive and empowering curriculum for Black youth while 
coming of age that represents yet another way in which K-12 schooling system marginalizes Black populations. 
Failing to connect and correlate lesson plans to the specific experiences and realities of students — namely stu- 
dents of color — can contribute negatively to their identity development. 


DISCRIMINATORY POLICING, LAW ENFORCEMENT & CRIMINALIZATION 


Black Californians who participated in the listening sessions discussed at length their experiences and concerns 
with the criminal legal system, and detailed their experiences with discriminatory policing practices, in particular. 


Throughout all of the listening sessions, the matter of police reform represented a major area of concern. Partic- 
ipants openly discussed the need to eradicate police violence, and many participants specifically recalled various 
encounters within California’s criminal legal system, and the subsequent harms resulting from such system in- 
volvement. Five prevalent sub-themes emerged throughout the listening sessions: 


1. Racial profiling within policing 
2. Excessive use of force by police 


3. Discrimination and Injustice Within the Legal System 
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4. Negative experiences with incarceration 


5. The extensive history of legalized racism and anti-Blackness 


Racial Profiling Within Policing 

One of the most pressing anxieties expressed by Black Californians within their comments was the act of racial 
profiling by law enforcement. Many attendees suggested that racial biases and profiling resulted in disproportion- 
ate incarceration rates and harsher sentencing. They argued that these practices resulted in negative impacts 
for Black communities statewide. 


Some participants referenced the “War on Drugs” as a facet of efforts by the government during the early 1980s 
to justify racial targeting within policing. One attendee described the “War on Drugs” as a War on Black people, 
and this point was reiterated by a subset of participants. Many stated their belief that the “War on Drugs” was a 
ploy to over-police and convict Black people. 


Regarding more recent experiences of racial profiling, several participants referred to instances of racially moti- 
vated prejudice and profiling of Black children at the hands of police. One attendee noted: 


“And | can recall one night, my sister and | — this was probably my first encounter. We were coming home from 
her school dance. She attended Jordan High School, and we were coming home from a school dance. [We] got 
to our home, and ... The police weren’t accustomed to seeing African Americans with nice cars or living in nice 
homes. They pulled up beside my sister and | and began to ask us questions, made us get out of the car, and it 
went from bad to worse just by the responses we gave. Where are you coming from? Why are you driving this 
type of vehicle? And my sister gave them short answers, and that was not good enough for them. One of the 
police officers held off and slapped her, and that just set alarms off through the city of Long Beach and Compton. 
At that time, that was the Rainbow Coalition, so Al Sharpton and Reverend Jesse Jackson came. My father was 
a pastor, and he was well-known. He contacted them. They came, and we did the march all the way from Long 
Beach to Compton. And you would think that — you know, as kids, we thought that would change things.” 


Excessive Use of Force by Police 

The history and knowledge of — and in some instances experiences with — police use of excessive force causes 
fear in everyday life. Some parents acknowledged that they live with this fear every day beginning as soon as 
their children step out of the door: 


“You don’t know what it means to send your kid out and not know if they’re gonna get stopped by the 
police or get killed that day.” 


Others discussed how fear of the police shapes their everyday lives, consciously or unconsciously, in ways that 
many might not recognize: 


“In the years that I’ve progressed here and saw all the killings and all the different things that was just 
unnecessarily — | believe — unnecessarily done to the Black people, it brought me to become aware 
of my surroundings. Where | go, even though we're free to walk out there, you are not like — you can’t 
express yourself in a way. My son now, he’s 24. Both my kids were born here. Grew up ... And it’s like | 
have to tell him, you drive out there, son. If you are stopped by the police, please, please, just do what 
they say. | never thought that I’d have to be telling my kids this type of stuff because to us, America was 
the place of freedom. We came here to get a better life and everything else.” 


“Well, fast forward to a couple of years ago where my son was. He and his friend were jaywalking 
across the street ... and it actually wasn’t jaywalking. The light had turned green for them to go, and 
it was one of those intersections where the light changes really quick. They get to the other side, and 
before they could get their foot onto the sidewalk, a cop came up because the light has turned red now. 
He pulls my son and my brother to the side. My brother is white. | have an adopted brother. They pull 


my son and my brother to the side — same age, both of them. They threw my son on the hood of the 
car, told my brother to have a seat on the sidewalk. Asked them why were they jaywalking? [Mly son, 
[said] ‘Sorry, officer. We, you know, we were trying to get across.’ [The officer told him to] shut up. You 
know, to that extent. My brother, on the other hand, white privilege, was like, ‘You can’t do that to us. 
You can't do that.’ And he, the officer, did not do anything to him. They profiled my son, took his picture. 
We had to go down to court. He got a jaywalking ticket. We told the judge exactly what happened. And 
the thing of it, it was, the judge was an African American judge. We brought my Caucasian brother with 
us to court so that he could tell. They did not care anything about that. And so, you know, that right there 
set fear and not only fear, but anger, anger towards [the] police system, towards authority, towards, you 
know, all of that.” 


Discrimination and Injustice Within the Legal System 

Notable experiences were shared by listening session participants that describe discriminatory practices and 
judgments being applied within the legal system infrastructure. Specifically, the participants described the legal 
process as unfairly impacting Black Californians in terms of accessibility to legal resources and information, the 
processing of conviction and sentencing procedures, and the structure of the bail bonds system. One participant 
shared some evidence concerning this, saying: 


“It's so bad that so many Black men or Black females are incarcerated ... And, you know, as far as recidivism and 
the justice system, we don’t have a fair shake. You know, there’s not an equal playing system or playing field as 
far as receiving sentences, you know? Because, we don’t always have a fair shake as far as receiving the same 
sentencing as our white counterparts do.” 


This “lack of a fair shake” in the legal system was conveyed across many reflections shared by the listening 
session participants. Specifically, the jury selection process and the discretion of final verdict were described as 
a primary area in which the legal infrastructure harms Black people. As one participant said, there are “all types 
of ways that the unjust legal system touches us. And the juries and the jury selection process ... there have to 
be changes to that.” 


Another experience that emerged in a few instances included the lack of quality legal representation, in terms of 
the acquisition of a public defender, and the lack of suitable and competent legal defense and support. One par- 
ticipant described how the lack of ability to pay for an experienced attorney led to being pushed to accept a plea 
deal to evade a trial. Another participant described a similar experience and extrapolated this occurrence to the 
greater injustices of the legal infrastructure, noting: 


“It appears that when a lot of young men or anybody who is caught up in any accusations of criminal ac- 
tivity goes to court that there are incredible amounts of charges laid on them, and you know, assuming 
that it would be very terrible to even try and fight that with a lawyer or jury system which some of them 
can’t afford. And so, what happens is they get — they’re partial to plea bargain to a few relatively minor 
charges, and they still wind up with a record because of that. And | think that’s just a terrible injustice 
and a terrible misuse of the justice system. And | think that’s probably something that affects a lot of 
people that are caught up in the justice system, and that needs to change.” 


Another respondent describes this issue of anti-Blackness being perpetuated within the courtroom and in legal 
dealings, as follows: 


“I’ve been on jury duty a lot, and | never get to see a courtroom. Why? Because these prosecutors are 
making deals with our young men, right? Our beautiful young men with a lot of potential, destroying their 
potential at that point. All right? That has to stop. You know, | hear a lot of people talking about it, but | don’t 
see anything changing, right? You know, that affects a whole bunch of people, right? Strong young men 
are really there to take care of their family. So now they've got children who, again, grow up without their 
father. What is that about? Why is that allowed to happen to such a marginalized community at a rate so 


much greater than any other community, especially those resources? It’s ridiculous. Why is the question 
| ask — and whatnot. Why is it necessary for a person to be pulled from their family, for the destruction of 
property, while those people who destroy lives get to walk free? Right? So there needs to be a split hap- 
pening — right? So, | don’t know. | don’t know the solutions, but I’m just sharing my perspective. Yeah.” 


The theme of being falsely imprisoned and criminally convicted by law enforcement agents emerged several times 
as well. One participant described being falsely convicted and imprisoned for over two decades. It was not until 
former President Barack Obama granted him clemency that he was allowed to return to his community: 


“l’m one of those people who Obama released from prison when he did his clemency project. | was 
serving two life sentences for a crime that | did not commit.” 


The discriminatory way in which Black people have been falsely targeted by police and entrapped within the 
carceral state cannot be overstated, as false convictions have a tremendous impact on the lives of individuals, 
their families, and their lineages for generations. This observation was reflected by a gentleman who shared he 
was falsely imprisoned and later had his sentence commuted: 


“| believe that time is our most valuable asset and that we need to be very cautious on how we spend our 
time, what we spend our time on and who we spend our time with ... It’s the most valuable asset ... and 
I’m almost seventy years old. My children are in their fifties, right? And that time is so valuable that a lot 
of people don’t understand that time is your asset. You can’t, you [can’t] get anything back that you give 
away in time that you spend in time. You know, before | left in my twenties, | started my company when 
| was seventeen years old, and then | was incarcerated, and then | got out in 1990, and by 1996 | was 
serving life for a crime | didn’t commit ... | got eight children and twenty-three grandchildren, and three 
great [grandchildren]. So, | just came here to say, look to introduce myself to let you all Know that I’m here. 
I’m back after twenty-one years of incarceration for a crime | didn’t commit.” 


Finally, the participants in the listening sessions iden- 
tified the inaccessibility of the bail bonds system as 
a primary tool used to enforce the detainment of 
Black individuals as they await their legal proceed- 
ings. The discriminatory nature of this system was 
discussed briefly by some participants, and wide con- 


We need to feel like 


sensus was found regarding the disproportionate 

difficulty experienced by Black people in accessing a human everywhere 
funds for bail, in addition to the bail amounts deter- H H 

mined by the judges. One individual detailed their we go in this day_not 


experience navigating this system: an exception not an 
, | 
“All the sudden, | don’t have bail. I’m in jail. | just iti 
lost the job | have with a whole bunch of people — addition, but We ale 


a community of people | work with who have re- 


spect for me, and | have respect for them. That's part of this. Yeah. We 
aude ele oh ee heed dignity, honor, and 
something that — you know ... it just destroys ev- respect iit all things 


erything, and it’s not necessary to destroy lives 


even when someone makes a mistake.” from the time were born 
Negative Experiences with Incarceration until the time we die. 


The racialized targeting of Black populations by the 
police — in addition to the lack of institutional fairness 
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within the legal process, especially with respect to conviction — was cited by many listening session participants 
as the main catalyst for the Black communities’ overrepresentation in the U.S. prison population. 


Among those who had experienced the carceral system, the poor quality of conditions within the system was 
cited as another significant source of harm. Described as a form of retribution for one’s alleged crimes, the pris- 
on industrial complex as an institution was described by many Black participants as “excruciatingly cruel” toward 
Black people. One respondent reported: 


“It’s really important to acknowledge that correctional institutions have not been correcting anyone but 
have been places of torture and that people have been treated like less than people — like less than 
animals under the care of the government.” 


Further, the impact of incarceration extends beyond convicted individuals to their families as well, which was 
acknowledged in several instances. A few participants noted that the jails and prisons in which individuals are 
held are often distant from where their families reside, which further exacerbates harms experienced by the 
incarcerated individual and their family. More specifically, one listening session attendee described this 
experience as: 


“The separation of families and the protection of young families ... That’s something that | see that 
should never be happening. Imprisoned people are separated from their families. That should never 
happen. First of all, [it’s] questionable even why they’re in prison because we shouldn't trust police 
officers, you know, as telling the truth. So, we should never even consider their testimony, first and fore- 
most, when it comes to imprisoned people. But the fact that they imprison people so far away from their 
families is problematic. If somebody has to be imprisoned, they should be in the community.” 


Extensive History of Legalized Racism and Anti-Blackness 

Although California was a free state before to the Emancipation Proclamation, many Black Californians recognized 
that the legacy of slavery shaped legislation nevertheless at the federal level. Several attendees proposed rem- 
edies for the vestiges of this archaic legislation; they also communicated a desire for the acknowledgment of 
these discriminatory laws. Among the mentions of these historical legal injustices were the following: 


“The first state to have legalized slavery was Massachusetts. It said, ‘there should never be any bond 
slavery, [villeinage] or captivity among us unless it be by lawful captives taken in just wars and such 
strangers as willingly sell themselves or are sold to us.’ That was in 1641. First state to legalize slavery. 
The Thirteenth Amendment says, ‘Neither slavery nor involuntary servitude except as punishment for 
crime whereof the party have been duly convicted.’ The Fifth Amendment ... talks about crime, and it 
says that the persons have to be ... convicted with due process of law. The Fourteenth Amendment ... 
It talks about citizens et cetera, okay? And it says this also was a matter of — without due process of 
law, but the Thirteenth Amendment said nothing about due process of law. Now the Massachusetts law 
was recognized as making slavery legal. It used the word unless it be lawfully captive et cetera. The 
Thirteenth Amendment used the statement except as punishment. Except [is] a synonym of unless. So, 
my point is: slavery is a continuing tort. We are still legally slaves because they didn’t say by due pro- 
cess of the law here. It says if you are duly convicted. What does that mean? We have been convicted 
by this society. They consider all of us criminals.” 


“Every time my husband, nephews, and brothers go out — they have PhDs, they’re running organiza- 


tions — they still are equally threatened by the police that are there to protect them. It doesn’t matter. 
So, at some point, we have to stand and say enough is enough.” 


ECONOMIC DISENFRANCHISEMENT 


Among the numerous individual responses recorded in the community listening sessions, experiences stemming 
from economic and financial disenfranchisement were among the most commonly described. Disenfranchisement 
— the act of depriving a person or group of people of inherent/guaranteed/assured freedoms, rights, or privileges 
— when in reference to financial or economic deprivation, refers to the exclusion of individuals from opportunities 
that the individual or group requires to improve or sustain their financial outlook and generate wealth.1 Further- 
more, a group that is economically disenfranchised and possesses fewer opportunities than other groups to 
achieve financial security and upward social mobility is thus structurally oppressed by both the institutions and 
the beneficiaries of this configuration. This sort of oppression can result in widespread disparities among the fi- 
nancial prospects and outcomes of these groups, to which economic inequality, or the “unequal distribution of 
income and opportunity between different groups in society,” takes place. This is widely evident throughout the 
listening sessions data, in which Black respondents largely discussed themes related to both the historical origins 
and present-day channels through which this discrimination persists. 


Lack of Compensation for Forced Labor 
It was commonly noted throughout the community listening sessions that from its earliest origins, the United 
States had legalized and endorsed the institution of chattel enslavement of Africans and Black people. Slavery 
of Black people within the U.S. dates to before the official founding of the country as an independent, sovereign 
nation, and remained an active institution for nearly 250 years. The economy of America relied upon the forced, 
unrelenting labor of Black people and their children for generations, on behalf of the white individuals to whom 
they were sold. Unyielding labor, in addition to other atrocities — such as whippings, mutilation, lynchings, rape, 
branding, and dismemberment — were commonplace and became ingrained as a central feature of enslavement. 
The labor of those enslaved largely consisted of harvesting agricultural products — such as rice, cotton and 
tobacco — as well as tending to livestock, and the 
construction of buildings — among other things. De- 
spite the revenue and wealth this generated, both 
for the individual slave owner and for the nation, 
those who were enslaved and those who descend- 


ed from formerly enslaved ancestors received no The money that most 


financial restitution or repayment for the services 


rendered or the atrocities endured. people have acquired ae it 
The participants in the listening sessions often re- 

ferred to this lack of comparable compensation for COmeS from Our blood, $0 
the forced labor and ancestral bloodshed as being 

unresolved and long overdue. One participant men- It heeds to be returned. 
tioned how the “...vast amount of blood money gained 
by the U.S. government and some of its citizens can 
be directly tied to the uncompensated labor from my 
ancestors. With that blood money, the government 
and some of its citizens have been reaping the benefits passing down to generations their wealth from the insti- 
tution of slavery, and we’ve been systematically locked out of that.” 


This notion is not incorrect, as the institution of slavery and the forced labor of Black ancestors served as the 
primary catalyst for the development of the United States as a major economic powerhouse globally. The pro- 
duction of food, goods, and infrastructure — carried out by Black ancestors forced to labor through inhumane 
conditions — built and carried the U.S. Gross Domestic Product and allowed America to rise to the extent it is 
currently, the largest economy in the world. Despite high levels of amassed wealth built on the backs of enslaved 
Africans, the U.S. has failed to render any formal accountability for the atrocities that occurred within the first 
several centuries of its founding and continues to fail to recognize the need for restitution or repayment to the 
descendants of those enslaved for their ancestors’ painful, shattering, forced contributions to the economic growth 
of this nation. 


1 Merriam-Webster 


Longstanding History of Legal Provisions Suppressing Black Peoples’ Earning 
Potential and Outcomes 

Another economic topic that emerged in the listening session data involved the continuity, or lack thereof, of laws 
and policies that legally reinforced economic disparities and inequality. A few respondents discussed how, after 
slavery was formally abolished, there were promises of financial restitution to be allotted through the government, 
including the payment of 40 acres and one mule to each individual family unit. These promises, however, as 
noted by some participants, did not come to pass for a large majority of Black families. One participant details 
this occurrence more explicitly, stating: 


“General Sherman tried to give — he took federal land along the coast from the Atlantic to the Pacific 
to give back to freed slaves ... after Sherman did his executive order — it’s called order number fif- 
teen — President Andrew Johnson came in and revoked it so that African Americans could not gain 
economic independence.” 


Ultimately, there was very little enforcement of restitution provisions, and many families did not receive their 
benefits. A few listening session participants followed-up and remarked on this, in a similar manner. Primarily, 
they described the wealth that white Americans have acquired post-slavery as something that “comes from our 
[ancestors’] blood... so it needs to be returned.” 


Unequal Opportunities for Economic Upward Mobility Between Black and 

Non-Black Individuals 

Regarding the ways in which economic harms manifest today, there were quite a few references made to the 
racial gap in opportunities to build and maintain financial wealth and security. While describing their financial 
hardships, a few listening session attendees touched on differences in income stemming from differences in 
employment opportunities. One participant explained their experience of being employed and compensated at 
lower salary than a white counterpart with similar credentials. In another instance, a participant described not only 
the complications of receiving lesser pay on average, but a narrower employment outlook and simultaneously 
lower-level economic opportunities that stem from such underemployment. The participant said, “[T]hat is ridic- 
ulous. And yet white men ... get these great jobs, and they can pay off their debt. But that doesn’t happen for 
Black women.” 


The employment of Black individuals in blue-collar employment industries, and the implications of this, was al- 
luded to within the listening sessions, specifically regarding the gap in economic opportunities. Some participants 
described many Black workers as being employed in occupations that, on average, provide lesser pay, fewer 
benefits, lower prestige, and fewer opportunities to progress. This is demonstrated by one individual, who noted 
that they could identify the lack of opportunity in their own prospects and those of their family members: 


“I’m actually working towards my MSW, working towards getting [an] LCSW, and in light of just every- 
thing that has gone on, my nephews are having a very difficult time finding opportunity. | will have my 
third degree, and I’m still having difficulty finding opportunity because it is about networking. It’s about 
who can walk you in...” 


As other participants expressed, the pandemic took a tremendous toll on the economic conditions of Black indi- 
viduals. One listening session attendee describes this as follows: 


“Yeah. Then the pandemic hit. Everything — they had to put things on hold. But there’s — you know, now 
we have — what’s that, inflation? What's that, the crisis that we’re having with the money? Everything is 
high. Gas high. So, no one can afford anything right now, so all that’s getting put on hold and — but the 
housing is still going up. It makes no sense.” 


To highlight the unequal opportunities by race, one participant referred to the recent sale of the Baldwin Hills-Cren- 
shaw Mall. The mall, located in the heart of Black Los Angeles — the Crenshaw District —- was formerly owned by 
a people of color-led investment firm and is one of the oldest malls in the country. It went into financial distress 
partly because of the global pandemic and was offered for sale. One bidding group was led by a local, commu- 
nity-led, mostly Black investment group called Downtown Crenshaw. The participant pointed out that this com- 
munity-led investment group was not selected by the trustee of the sale (an independent financial company with 
no ties to the community) even though they had the highest bid and were from the community: 


“I’m part of downtown Crenshaw, the organization that fought to buy the Crenshaw mall, which although 
we submitted the highest bid, they refused to sell the mall to us...” 


HOUSING INEQUITY & DISPLACEMENT 


One of the primary concerns for the attendees of the listening sessions was discriminatory practices regarding 
assessments of their homes and the economic barriers that they face when seeking to buy homes and property 
in California. In these discussions, several participants expressed their anxiety regarding the affordability and 
availability of quality housing options in California, specifically with respect to their ability to maintain housing amid 
rising costs and discriminatory practices in the housing market. 


Rising Home Costs 

Participants widely alluded to the increasing costs of both renting and owning property within California, as a 
major concern. Those looking to purchase a home faced rising costs in terms of the initial down payment as well 
as closing costs, which they referred to as increasingly difficult. One participant described their experiences with 
attempting to purchase a home in the current housing market: 


“And it has been interesting to see how property values and how our homes — and how Black homes 
are valued just based off certain things that they may have culturally represented in the house. And we 
also see there is a prevalence of cash offers only in places like East Oakland for different residences. 
So now the average person who might want to build some wealth and some sustainability for them- 
selves, if they don’t have half-a-million dollars in cash, you can’t live anywhere from High Street in East 
Oakland all the way down to the San Leandro border if you don’t have that much money in cash.” 


Further, other participants noted that these rising costs contribute to the evident housing crisis, in which many 
individuals, especially Black people, are being priced out of their homes. The result — as some participants noted 
— is an increasing rate of Black homelessness and displacement of Black people out of neighborhoods they had 
historically called home. Remarks from one participant, allude to these changes: 


“| live by the USC area where Black and Brown people are giving up their properties, and it saddens 
me that Black and Brown people are in that area giving up their property to these developers that don’t 
care about us ... And then to watch in my neighborhood, developers and homes that | can probably 
afford to own, they’re coming in and just smashing houses down and building apartment buildings all 
the way up to the sky. So, where | was staying at, it was a Black-owned — lady. Her mother passed up in 
age. | begged her, please — it’s not even my property, but | begged her, ‘Please don’t sell your property 
because everybody else is doing it.’ But | guess when developers come and you don’t see that type of 
money ever in your life, you give up your property. So that’s what she did. She gave up her property. So 
now I’m in a position where they're on me. Like, hey, we need you to move. And I’m like, hey, wait a min- 
ute, | know rent is high, and | don’t want to move if I’m going to have to run into a homeless problem.” 


This experience speaks not only to the process of being priced out but specifically being priced out of communi- 
ties that have been historically occupied by fellow members of the Black community. 
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Gentrification 

The theme of gentrification emerged within the discussion of housing inequity, and many participants described 
experiences of this process. Broadly, gentrification is the residential displacement of lower-income residents by 
higher-income individuals willing and able to pay higher rent levels in economically changing lower-income neigh- 
borhoods that tend to be disproportionately Black or Brown communities. Many recount their experiences with 
rental prices rising so high that they could no longer afford their residence or any other residence within their 
neighborhoods. They also could not afford rising home prices in historically Black communities that once provid- 
ed affordable home ownership. One participant referenced this phenomenon, detailing their struggles in acquiring 
home ownership in an area of their preference: 


“| want to be able to buy a home. I’m finally in a position to be able to buy a home but guess what? I’m 
only approved for $500,000 which means I’m gonna have to leave the community that | love and want 
to live in and want to continue to raise my kids in ... [T]he house across the street just sold for 1.6 million 
... SO, | can’t afford to live in the community that | love and have built in.” 


This and several other stories shared by listening session participants make evident that the burden of having to 
sacrifice either owning a home or residing in a location that is preferred is one that wears greatly on Black people. 
The reasons for choosing a particular neighborhood or community to reside and settle down in ranged from the 
quality of local amenities to the prevalence and belonging of ones’ cultural community to perceived safety. Black 
individuals have experienced a long history of destruction of personal property and dismantling of community at 
the hands of the majority groups in society. In the present-day version of this process, the erosion of generation- 
al ownership within particular neighborhoods is seen — namely historically Black communities — due to the rising 
home costs. 


Another participant shared a story with similar circumstances, and said: 


“[T]he way it is now, it seems like we’re being pushed out. We can’t be in the home that we’re — that you 
grew up in, so it feels like you have a place.” 


“And so, we've lost family homes. We’ve lost generational homes that have been in our families for 
years. And now we’re coming to a time where it’s becoming too expensive to live. And so, we’re losing 
not only the knowledge of how to upkeep a home, right? But also, how to act. How can we actually stay 
here, right, and afford to live in this space and then pass it on and have the luxury of even dreaming of 
passing it along to our kids?” 


The importance of not only owning property, but specifically owning it within an area that enables Black people 
to feel a sense of safety and belonging cannot be understated. 


Discriminatory Lending & Rental Experiences 

In addition to being disproportionately impacted by gentrification and rising housing costs, Black Californians 
recounted experiences of discriminatory behaviors and practices witnessed or endured while attempting to pur- 
chase or rent properties. Several participants described outright prejudice while shopping for rental properties. 
One participant said: 


“Fontana was very racist, and they definitely made you realize that there was a dividing line as far as where you 
could live. Nobody could live south of Miller because they had signs up showing that there were places for sale 
and for rent, but if you go and inquire about [them], they would say it was already sold. It was already rented.” 


This anecdote is indicative of the prejudice of the property owners and landlords, many of whom deny Black in- 
dividuals the opportunity to rent or own their properties. Experiences such as these are clear cases of discrimi- 
nation based on race. However, several other experiences of being denied the opportunity to rent a home based 
on economic standing were also detailed — namely, participation within a housing assistance-voucher program. 
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A few participants described their experiences in obtaining a rental unit through use of government-funded Sec- 
tion 8 vouchers. Specifically, participants discussed the hardship they experienced in securing a rental property 
using these housing vouchers, which ensure that the full rate of rent will be paid to the landlord each month be- 
cause the government subsidizes the remaining portion of rent that the tenant cannot pay. Essentially, the Section 
8 Voucher program ensures the property owner receives full compensation for their unit. Nonetheless, a partici- 
pants discussed their struggles in being accepted for a rental unit while having Section 8 assistance. One edu- 
cator working closely with Black families within a school-based setting offered her perspective on this and the 
crisis it presents for children of parents who are low-income and struggling to obtain a place to live: 


“Demand that these landlords stop discriminating on Section 8 vouchers and that we get our students 
housing because our kids can’t thrive ... we had three Black students in middle school commit suicide 
in one week you know?” 


Other experiences that were discussed within the theme of housing harms involved discriminatory practices 
within lending. A few respondents alluded to experiences in which they had difficulty securing a bank loan for 
home purchases, though they met all qualifications. One respondent noted specifically, “when | tried to purchase 
my house, it was difficult. At the time | was making a salary, | had more than 50% to put down, but | couldn’t get 
a full loan. | couldn't get a full loan. | had the money. | had everything, and | just couldn’t get it.” 


Another participant discussed the significantly high ratio between the costs of the mortgage and the interest 
rates and property taxes on homes that she experienced. The participant took on a home loan with very high 
interest rates, paying over 200% of the actual cost of her mortgage on interest, fees, and local taxes. This 
experience exemplifies sub-harms, as it relates to housing harms: lack of affordability of home, lack of infor- 
mation and insight upon obtaining home loan, lack of regulation/price-gap over home loan interest rates, and 
predatory lending practices. 


The experiences participants articulated exhibited a pattern of systematic discrimination and predatory lending 
practices against Black Californians. Listening session attendees repeatedly emphasized the barriers that these 
practices pose to upward economic mobility and self-sufficiency. The perspectives shared by Black Californians 
also suggested that the denial of the opportunity to accumulate capital and wealth for their families was among 
the primary factors in economic disenfranchisement and wealth inequality. 


HEALTH CARE DISPARITIES 


Instances of discrimination within the healthcare sector, lack of affordability of quality healthcare services, 
and blatant anti-Blackness fall into this category. Listening session participants provided detailed experienc- 
es of structural racism from healthcare professionals, in service provision, and across the entire fabric of the 
healthcare infrastructure. 


Disproportionate Access to Quality Healthcare Services 

There was quite a bit of discussion within the listening sessions about lack of access to healthcare services — with 
even less access to higher-quality services. This was described by several participants in a variety of instances, 
with one explicitly noting: “[Black folks] don’t have ... [yjou Know ... equal access to health care.” The lack of 
access to quality healthcare was further elaborated on by other individuals, one of whom stated: 


“[We need] access to resources that affects our bodies. And wanting — for me, wanting to see Black women be 
their full selves, to live up to their full potential. And forces that shape our societal structures, including those 
access or lack of access to resources, become embodied in our health. So, creating that framework, creating that 
framework where we have the choice to — the decision to have access to the best possible health resources, to 
the decision that’s not just based on our income level.” 
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Furthermore, there was wide discussion of the social determinants of health, specifically, how structural racism 
is embedded into the healthcare infrastructure. One individual described this as follows: 


“Right now, there is so much out there in health care to prove that this is true. You know, they’re even 


out there saying racism is a public health crisis. So, if you out there admitt[ing] it, do something ... | feel 
like this is what's killing us, you know?” 


Disparate Black Health Outcomes 

There was frequent mention of the disparate healthcare outcomes that Black individuals often encounter. The 
most prevalent topic to emerge from the listening sessions involved considerations pertaining to Black mortality 
and birth injustices that Black families experience. 
Describing this, one individual detailed their traumat- 
ic experience while giving birth: 


“My birth experience is very stressful and dis- 
respectful. [It] still traumatize me to this day 


0 
| would say 30 /o of and actually transformed who | was as a cli- 
oul people have ie nician and a person because of who | have to 
: become to overcome things like that that im- 
experienced some form pact your body.” 
of trauma, and they Other perspectives arising from conversations relat- 
il 7 il ing to Black mortality injustices included how “Black 
didn { know how to live women need to be safe wherever they decide to give 
with it SO they act birth” and the fact that “...the Black infant health rate 
7 —_ is horrible.” 
out with crime, with This was further elaborated on by several partici- 
1 ts, with ificall ting: 
self-sabotage, and just pants, with one specifically noting 
ti i 7 “The attack of the womb needs to end on all lev- 
Isolation as It . mental at els. | Know I’m going way beyond, but we need 


i’ to protect the Black womb. If we’re going to pro- 
It S mental trauma. tect Black people, it starts right there. Right?” 


Inadequate Mental Healthcare Access 
Among health harms, many emphasized mental health. Notably, participants characterized mental health harms 
as enduring, stigmatizing, and often the primary factor behind other health issues. One person indicated: 


“... mental health illnesses, substance abuse, emotional and physical abuse, things like that. Those are 
issues that we need to break the stigma behind that.” 


Historical and Inter-generational Trauma Within Health Care Settings 

Within health care settings, many participants described instances of racialized trauma perpetrated by medical 
professionals. Notably, participants shared stories pertaining to the nation’s history of forced sterilization of Black 
people. As one individual shared: 


“The sterilization of men and women, | think is something that is ... has been problematic in the past, 


and just the sub par treatment continues. And so just for like reproductive health to be in the conversa- 
tion is one of many major harms since slavery and just wanted to just say that here.” 
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A few other participants detailed their connections to forced sterilization today, expressing the inter-generational 
impacts of having elder family members suffer from distress and trauma due to their exploitative experiences with 
healthcare professionals. One example was expressed by a participant recounting a story from a woman about 


her late mother’s health battles: 


“[A] young woman said that she had just lost her mother earlier this year and that she wanted reparations 
to address the medical harms that her family and other African Americans who are descendants of people 
who were enslaved in this country face because while her mother was in her last days, her mother told 
her that she was a victim of forced sterilization, and that ... in her last days, that she had went to a doctor 
for a procedure, and while that procedure was supposed to happen, the doctor gave her a hysterectomy.” 


Other participants drew connections between healthcare injustices today and those experienced in the past. One 
person specifically drew parallels between the present and past treatments of Black people that fell below the 


standard of care: 


“The disposable treatment of what | would say, just Black bodies in general, has endured since slavery, 
infant and maternal health comes to mind. Like as the United States, as a developed nation, African 
American mothers and babies have very high mortality rates. And | think that is ... a hangover since 
chattel slavery where we have been treated like chattel and ... the health care system continues to 
treat Black folks not well ... where they have to go to the hospital many, many times to get treatment.” 


EXTENT OF SUPPORT FOR REPARATIONS 


Supportive of Reparations 

Another common theme in the listening session was 
the level of support for reparations initiatives. A ma- 
jority of the listening session participants vocalized 
their support of reparations to rectify past and cur- 
rent harms and to pay homage to Black ancestors. 
Aseventy-five-year-old participant, who was born in 
Compton, stated that she was fighting for repara- 
tions when “no one else was doing it” and that rep- 
arations was necessary for “repair” and to “make us 
[Black people] whole.” 


Not only did participants talk about their support for 
reparations, many also underscored the importance 
of reparations by describing the various ways in 
which debts are owed to Black Americans. As one 
participant noted: 


“[T]he nation must recognize how the country has 
continued to profit off of Black people, our labor, 
and our creativity. It continues to create ways to 
marginalize and dismiss our community.” 


We are traumatized 
by exclusion and 
marginalization. And | 
think that reparations 


Will build a platform for 
Us to be rid of that ... and 
from that stable base 
begin to build according 
to our needs. 


Another participant communicated the importance of reparations to their ancestors and the imperative that Cali- 
fornians continue the fight for reparations using different organizing strategies, stating: 


“People say what can [you] do? One thing, wherever you go, talk about reparations. Write it on your 
mail, reparations in memory of our ancestors. You don’t never hear me talk without beginning with 


reparations in memory of our ancestors. You could talk about it, write it up for our ancestors, find you a 
grassroots organization, get involved, document everything that you did.” 


Questioning or Unsure of Reparations 

Most participants were in full support of reparations. Yet, a small but significant minority were unsure about these 
initiatives. They were worried about the effectiveness of particular types of reparations options, and/or whether 
any reparations would seriously be considered. 


Among the latter group, some questioned whether direct cash payments would serve as an effective way of ho- 
listically resolving generational harms. One participant noted, “I’m not a proponent of giving cash as a reparation 
because we have been so thoroughly damaged psychologically that cash money would not lift us up out of our 
circumstances.” Another participant echoed this statement: 


“It can’t just be like a cash payment. Like, that is not acceptable. It needs to be something that is gen- 
erational because what happened to Black people in this country is generational. This has to be some- 
thing that our kids’ kids’ kids are benefiting from because of everything else that our ancestors dealt 
with. So, it’s — like someone offering anything like a $50,000 cash payment, or | don’t know what it is, 
but it just needs to be a substantial generational reparations.” 


While most participants were in support of direct cash payments, they simultaneously asserted that this initiative 
must be either substantial enough to impact generations to come or be paired with other forms of reparations. 


Others raised uncertainty about whether the government would be serious about giving Black people reparations. 
Many were skeptical of government because of its past treatment of or inability to protect Black people. 


RESOLUTIONS: A REPARATIONS APPROACH/ FRAMEWORK 


A large portion of the listening sessions were dedicated to discussion of reparations options. The purpose of 
discussing different types of reparations was to determine which forms would serve to uplift and support Black 
community members the most. In every session, facilitators posed a version of one of the two questions below, 
to elicit a conversation about their desired form of reparations: 


1. As you think about some of the harms discussed, how would you want to see reparations structured in 
a way that could help Black people heal and thrive? 


2. What is your vision for the future of Black California? What does it look like, sound like, feel like (for 
California to be a place where Black people are thriving)?” 


Figure 7: Reparations-Based 
Resolutions 


Other Resolutions 
Referenced: 


*Employment Initiatives 

*Tech Investments 
*Food/Environmental Justice 
«Amendments to Law 
*Neighborhood Investments 
*Policing/Prison Reforms 
*Support for Black Family Unit 
«Healthcare Justice 

*Housing Support & Access 


Figure 7 shows that the top five types of reparations mentioned were: 1) financial compensation (direct cash 
payouts & non-direct monetary alternatives) 2) investments in Black businesses and organizations, 3) education- 
al opportunities, 4) community investments, and 5) land and property ownership. 


Other forms of reparations that emerged, although to lesser degrees, included housing support and accessibility, 
legal amendments and resources, employment initiatives, policing & prison reforms, healthcare justice, and gov- 
ernment acknowledgment of wrongdoing. It should be noted that many resolutions discussed by participants were 
not easy to put into mutually exclusive categories. A discussion of findings is below. 


FINANCIAL COMPENSATION & INVESTMENTS 


By far, the most commonly referenced form of reparations was financial compensation and economic assistance. 
Widely discussed options under this category included direct cash payments, loan debt forgiveness or reductions, 
tax relief, and the expansion of economic reserves and assistance. 


Provision of Direct Cash Payouts 

Direct compensation, through cash payments, was the most cited reparations option within the listening sessions. 
Participants who were in favor of direct cash payments believed that cash compensation was the only appropri- 
ate way to remedy the financial exploitation of unpaid slave labor. As one participant explained: 


“Reparations should be in the form of cash pay- 
ments. | definitely believe in cutting the check 
just like others have received reparations ... Ev- 
erybody else has received cash payments. We 
definitely need to receive the cash payments. 


The vast amount of blood money gained by the [Nlo level of reparations 
U.S. government and some of its citizens can be that is Strictly monetary 


directly tied to the uncompensated labor from my 


ancestors. With that blood money, the govern- = is going 10 offer long- 


ment and some of its citizens have been reaping 


the benefits passing down to generations their term healing if it doesn't 
wealth from the institution of slavery, and we’ve e = 
been systematically locked out of that. come with a change in 

Ultimately, participants who favored direct cash pay- the nation aes il take 

outs referred to this form of reparations as enabling H 

Black individuals to have the fiscal reserves to build what you give me, but 

institutions and systems that center Black people and 7 

their needs. For example, one participant noted: | ll have to guard that 30 
“... I’m saying, give us the money and the re- tough to keep you from 
sources. We will create our own healthcare sys- indi f 
tem and make sure that all our people are well finding d Way to get It 
mentally, physically, and emotionally. | do not ATH ¢ from ine 


believe and trust the system that has been in 
place to fix our needs.” 


Many participants spoke of the need to pair reparations proposals to gain maximum effectiveness. They regu- 
larly discussed the necessity of a multi-pronged reparations policy proposal that not only involved direct cash 
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payments, but also other alternatives intended to address a variety of discriminatory harms experienced by the 
Black community. As one individual shared: 


“... with the move for reparations ... | want ... some repair that includes a monetary level of compen- 
sation ... you Know, give us back what you took, and with what | wish it could be, which is really the 
dismantling of racism and structural and systemic issues in our society. So, without the one, I’m often 
kind of pressed to see what will the other bring ... if you don’t remove the harm, if you don’t dismantle 
the systems that are causing all this harm, and you give us land and some things, | don’t imagine that 
you're not going to find a way to come back and take it.” 


Further, participants indicated that increasing financial literacy would be important for obtaining the most benefit 
from direct cash reparations. For instance, one participant noted, “I think it is a lack of knowledge on some things 
for us, and it'll be great to get money, but if you don’t know what to do with that money, learn how to invest in 
assets, you know, things like that, then that money will be gone.” 


Although direct cash was extensively discussed in the listening sessions, many participants also referenced al- 
ternative forms of financial investments. 


Alternatives to Direct Cash: Debt Reduction and Cancellation 

One form of financial compensation popular amongst listening session attendees included debt relief, through 
form(s) of loan reductions, modification of loan terms/interest, and expansion of loan provision opportunities. This 
relief was indicated across loan categories, including housing, educational, business, and personal loans. 


The majority of participants that mentioned loan proposals, emphasized the need for outright debt cancellation. 
To some, loan debt reductions do not extend far enough to account for the debts owed to Black Americans nor 
the immense racial disparities in wealth. One participant went on to express the need for: 


“[R]eparations around forgiveness of loans and then all this other stuff ... [because] that loan debt — you 
know, [is] super high, and we have such little wealth.” 


Other participants described a proposal for initiatives that would modify the prevailing lending process and qual- 
ification guidelines. Proposed modifications to adjust existing loan terms, practices and qualifications included: 


> Eliminating unfair, discriminatory, and predatory practices within the lending process by creditors 
> Expanding loan access to more Black people 

> Enabling greater opportunities for loan repayment 

> Reducing negative impacts on personal credit and finances 


> Promoting increased ownership of assets that would appreciate and create wealth streams 


Additionally, many were concerned about loan interest rates. Loan interest rates were described by participants 
as a primary source of hardship that causes further complications to Black individuals’ debt repayment abilities. 
This was demonstrated in one participant’s account of her struggle to pay-off her mortgage (and possibly home 
equity) loan(s) obtained over 20 years ago: 


“lown a home ... [M]y house note is 1,365 dollars. Only 400 of it is for the note; the rest is interest. What 
if | don’t have to pay no interest on anything” 


Moreover, she expressed how the interest on her mortgage alone comprised an excessively high portion of her 
monthly income, burdening her — as well as many others — financially. 


Alternatives to Direct Cash: Tax Relief, Benefits, and Exemptions 

Tax adjustments were another fiscal policy intervention frequently mentioned during the listening sessions. Spe- 
cifically, participants suggested adjustments such as tax incentives, benefits, exemptions, and credits for repa- 
rations-eligible Black Californians. The purpose of this type of resolution is to aid in providing economic relief to 
Black community. 


Participants offered two types of tax adjustment proposals: 1) the eradication of taxes outright and 2) the reduc- 
tion of taxes. Several individuals declared “that black people should be exempt from taxes in California” altogeth- 
er. One participant argued that tax relief “for the next four hundred years” could serve as a way to “pay back 
every dollar of our blood sweat and tears that we have built in this country.” This notion of long-term tax relief was 
proposed as a resolution that could offset some of the heavy economic debts that are still owed to Black people 
today and was echoed by another participant: 


“| also look at, you know, some tax exemptions and incentives for both putting our people to work and 
also for giving us tax breaks and incentives. Because, as was mentioned earlier, you know, our com- 
munity has already provided centuries of work and labor for free for this country. So, | don’t, | don’t see 
why tax exemptions of some form, you know, would be a big problem and issue.” 


Others also mentioned reductions to taxes owed, in the forms of tax incentives and benefits, as a way to secure 
economic stability by freeing up money to invest and build wealth. Tax reductions and benefits were described 
as particularly important for Black families from California, as one participant detailed: 


“[W]e pay large amounts of taxes here in California, as you know. And we’ve always paid taxes, even on 
the lowest, lowest of income. It seems like the government says part of it still belongs to me. So that’s 
something | would think that might be a consideration in helping families.” 


Alternatives to Direct Cash: Economic Assistance and Reserves 

Participants mentioned expansion of Black economic assistance and reserves as a form of reparations. They saw 
economic assistance as resources and initiatives designated specifically for Black individuals with the purposes 
of uplifting and supporting them economically. Some expressed a need for universal basic income payments, 
while others referenced areas of economic assistance in addition to income supplements, including rental relief, 
un- and under-employment services, technological support and training, medical bill vouchers, and financial lit- 
eracy programs, among others. 


Fiscal reserves were described as pools of available monies that Black individuals could access as a sort of fi- 
nancial safety net for times of financial emergencies. As an example, one participant talked about the high costs 
of single motherhood and need for assistance programs: 


“If you have a single person, in order to survive in San Bernardino, you need to make 38,000. You adda 
child to that, you need to make 79,000. So, when we look at single mothers, you know, we need to look 
at that. We need to look at, again, that income and that maintenance, you know, of cost associated with 
maintaining once we, you know, if we do receive any money. So, | think that those are important things 
to look at and specifically programs, funding programs that are going to sustain us, so ...” 


Expansion of economic reserves were also discussed in terms of setting aside funds for the development of 
endowments, subsidies, grants and scholarships with the goal of providing economic mobility for Black people. 
This need was referenced by one participant, who mentioned: 


“So, that endowment for Black-led organizations, a foundation, a fund, or something in perpetuity to 
support Black [individuals and] organizations...” 


Some participants responded that it was important for these endowments and reserves be managed by Black 
communities themselves. The following is a perspective that highlights this sentiment: 


“The state needs to endow a Black community foundation that they don’t run, they just fund, but that 
the funds are available for you all to be able to do your work long-term. And to be able to pay more than 
living wages, to be able to honor the work, to be able to shift and change narrative. | think that having 
permanency and ongoing structured resources is essential because we have a Latino community foun- 
dation, we have a Jewish community foundation, we have grantmakers concerned with immigrants and 
refugees. We have all of these populations’ specific funds, and we need them all. We have no perma- 
nency for Black people, and that is a travesty, and it needs to change.” 


Moreover, participants held that these forms of financial assistance and compensation could lead to wealth gen- 
eration. Discussions surrounding these types of financial reparations initiatives were often paired with beliefs that 
reparations needs to address Black peoples’ lack of financial capital today to promote opportunities for econom- 
ic mobility tomorrow. Overall, financial incentives and support proposals — including both direct cash payments 
and non-monetary initiatives — were among the most popular reparations resolutions discussed. 


OPPORTUNITIES FOR AND INVESTMENTS IN BLACK ORGANIZATIONS 
& INITIATIVES 


A majority of participants within the community listening sessions described, in one way or another, a vision for 
reparations that included greater investments in the development and expansion of Black infrastructure. Many 
believed that more infrastructure development in Black communities for business development, nonprofit devel- 
opment or other institutional support could improve economic opportunities, and proposed expansion of the fol- 
lowing opportunities and programs: 


> Creating New and Supporting Existing Business Infrastructure 
> Developing Robust Culturally Relevant Education Systems 


> Supporting Nonprofit and Community Organizations to Promote Permanancy of Black Institutions 


Black Business Initiatives & Opportunities 

An overwhelming number of participants communicated their preference for opportunities and initiatives to increase 
and uplift Black business, as a form of reparations. They favored investment in Black business ventures because 
they believed that “investing in black businesses and creating or expanding opportunities would set black people 
and their endeavors up for success.” 


Many also referenced the need for business development because of past harms by white society in destroying 
successful black businesses. Many shared examples and stories of this in great detail. One in particular noted 
the need to rebuild Black Wall Street: 


“...[re]building Black Wall Street, you know, not in just Oklahoma, but all states, all cities, all counties. 
Taking control so that we have that power with that. With good financial backing, good financial stability 
and reserves, we can put our black dollars together, and we can purchase. Now, we all have invest- 
ment within our community. We're getting residuals for that ... | did some follow-up and some research, 
and one young gentleman, not Black, went into our Black community where no one else wanted to go 
and invest and got the people to invest. And so now they get residuals in that community. They built a 
store, they build markets, they build clothing stores, and they all own a piece of that and get a monthly 
residual. He said it took craftiness to do it as far as legal concern, but he got it done. And so now, within 
that black community, people feel, you know, prideful. They have ownership, they keep their community 
up, they buy — recycle their black dollars and buy within their community. And that’s where we need 
to be. We need to have that power because for as long as I’ve known, we are on these calls, we talk 


about moving forward, but we don't, and we’re wondering why. But | believe that, financially, if we get 
ourselves together with our finances, credit, ownership, land, property, we have that power to move 
forward and build and do what we need to do.” 


Others recounted their experiences of the past with community-based businesses and their understanding of the 
significance of seeing Black business on a regular basis. One participant recounted: 


“[It would be] nice if it could kind of go back to the way it was where you found some more Black people, 
right ... like back in the day, right, when it was Black businesses, Black shops, Black folks ... That felt 
good. It felt like you had a place in the world, like you belonged somewhere. The way it is now, it seems 
like we're being pushed out.” 


Another referenced their experiences from a recent 
trip that sparked excitement around the possibility 
and significance of investing in the creation and sus- 


tainment of Black business infrastructure: | Was the first in my 
+ recently just got back fom Tulsa, Oklahoma, MCU UC OR OCH 
be in that energy, that vibration of Blacks wor MMMM LUTON TLUCDUL@ UE 
and just succeeding for inemeeives. and (fect Ail 
definitely has those quaities. And you know be. MULL UT LIS 
Toeeeemmnnes — like everyone's just 
culture that's too often been nov asked tositat Aa Et 


the table. So, | feel that there will be a seat for from scraich So 


everyone, whether you're queer, whether you’re 


ight or, know, wh ligi ) = 
pe Gew need ciinecieec youre at a disadvantage 
when compared to 
your counterparts. 


Many participants saw investing in Black businesses 
as a way to enhance Black neighborhoods and cities, 
promote individual entrepreneurship, as well as an 
avenue to build wealth for families and individuals. 
For instance, a couple of participants mentioned the 
idea of reparations in the form of designated areas zoned for Black businesses. Black business zoning would be 
a pipeline to bring up young Black entrepreneurs so “they can get started early on, and by the time they become 
young adults they’ll be well-versed in how to operate and run a business.” Another participant reflected this same 
sentiment, noting: 


“I’m really interest[ed] in supporting Black neighborhoods and developing policies and practices to 
promote locating healthy retail sources within the Black community, and that goes back to what | was 
saying — that we don’t have nothing zoned for our people, for Black people. You go — once you hit 46th 
going down East 14th, it’s all Latino businesses. That’s their thing; that’s their whole environment right 
there, you know? So, | would like to see something like that where we have our businesses, so we can 
bring kids through there so they can see parents developing and creating businesses, so they have 
something to aspire to and to learn from.” 
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Quality Educational Improvements, Resources & Opportunities 

A majority of participants were in favor of the expansion of educational resources and opportunities for Black 
students and teachers in the form of 1) free college education, 2) student debt relief, 3) financial support for His- 
torically Black Colleges and Universities (HBCUs), 4) initiatives for enhancing representation of Black teachers 
and Black curriculum, and 5) the creation of alternative Black schools. First, the participants emphasized the 
potential impact of student debt relief and free college education across multiple generations: 


“[FJor me personally, | believe that the best and probably easiest and most efficient way to deliver rep- 
arations would be to eliminate student debt for all African Americans in this country — regardless of how 
much it is — and to provide an open door for African Americans and their descendants to as much free 
education. If you want to get five PhDs ... you can actually do that as you want for the next 300 years.” 


In addition to investing in individual students, many participants reiterated the importance of providing free college 
education to Black students through monetary investment in HBCUs to enable Black students to attend for free. 


Another major region of potential educational reparations was identified in increased funding and support for 
Black teachers to enhance representation and inspire Black studies within the K-12 system. For instance, some 
participants supported expanding the representation of Black teachers by providing incentives or extra stipends 
to recruit and retain Black teachers. Participants saw 
this as a crucial way to support Black students emo- 
tionally within the curriculum: 


“| feel that the more Black teachers we have 
... that our Black students would have a bet- 
ter chance because they know our struggle. 


[Reparations] really must 


he a transformation of You know, and they know how to address our 


needs. They know how to address the type of 


the system and allowing curriculum we need and want. They know how 
access to spaces and 


to address, you know, every aspect of our lives 
... SO, | think the more Black teachers, the bet- 
ter chance our Black students will have.” 


information that is often 
gate-Kept in order 10 Listening session participants were widely in favor of 
expanding available resources and support for Black 


go further in order 10 educators and those aspiring to become educators. 
, | 


Specifically, participants voiced their support for pro- 


further disadvantage viding greater opportunities to enter the field of teach- 


ing, which would incentivize and promote increased 
black people entry into teaching professions by Black individuals. 
7 Participants felt that this would not only serve to sup- 
port Black children within the classroom but also to 
offset the current supply deficit of teaching personnel 
within K-12 classrooms. As one participant noted: 


“I guess what | might add as an addition to funding for free tuition for colleges, like, free credentials. To 
make teacher credentialing free and to reduce the barriers to the profession like the CBEST, CSET.” 


In addition to increasing Black representation in the teaching professions, participants called for overhauling “the 
history and curriculum in literature when it comes to actually telling the whole truth about Black and African Amer- 
ican history” to educate students about their heritage and history before and beyond slavery. In the same vein, 
other participants stated that instead of investing in non-Black education institutions, there should be an investment 
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to “create our own [Black] schools, to teach our own kids — because why would we continue to trust a system that 
has systematically mis-educated us for years ...” 


Support for Black Nonprofits and Community Organizations 

Many participants expressed the need for increased support for the advancement of Black nonprofit organizations 
and community organizations. They advocated for the creation of Black-led nonprofits, greater funding allocations 
and reduced red-tape. 


Participants emphasized expanding the availability of resources, including start-up funding and property acqui- 
sition, to enable more Black individuals to launch Black-serving organizations. One individual, described dispar- 
ities within the current nonprofit infrastructure, demonstrating the need for Black individuals to create and operate 
these organizations in addition to receiving the financial support to do so: 


“[We're] trying to figure out how to get dollars to support us having an infrastructure for Black folks to 
actually access education, quality education, K-12 or preschool through twelve, but then higher edu- 
cation ... For the organization in the sense of the nonprofit itself, what | see is ... how much money we 
don’t get, right? How we are discriminated against not only being Black but then also being women, 
right? That there has to be infrastructure or a similar setup, that there is an endowment for Black orga- 
nizations, specifically in California, to ensure that we get funding, right?” 


These participants also highlighted the need to receive funding to start and sustain these organizations. As one 
individual puts it: 


“... [the] funding to start and grow and make sustainable black nonprofit organizations, | think is key. | 
remember my board not coming through on their donations and funders not coming through, and | had to 
sell my washing machine and dryer to pay my staff because | wanted to walk in integrity with them, right?” 


Participants went on to express how Black organizations were often underfunded relative to other non-Black 
organizations. One participant described their experience in trying to secure funding for their nonprofit, citing the 
unequal distribution of funds received relative to white-led nonprofit organizations. She said: 


“There’s a lot of discrimination in the nonprofit world. So, | don’t know if you guys all know this, but 
Black-led, Black benefiting nonprofits receive 76% less than white-led, white-benefiting nonprofits in 
terms of unrestricted funding.” 


The participants shared their belief that Black individuals leading nonprofits should receive comparable treatment 
to their white counterparts and that the government has a responsibility to step in to address disparities that are 
evident in the data. As one nonprofit leader shared: 


“[W]ith unrestricted funding, what ends up happening is the person who's giving you the money, they 
trust you to use the money that you need in order to advance your mission versus directing you to how 
you should use their money by saying, ‘Oh, this has to go for direct services.’ And | really think Califor- 
nia needs to investigate this because | have a white grant writer, and that white grant writer will testify 
before the state legislature that when he writes the same grant for a white-led organization, 90% of the 
time, they get funding. When he writes for me, it’s 10%, okay? So, we can bring this up, and people will 
be dismissive of it. But if we have actual concrete evidence, then | think we need to get before the state 
legislature and share that.” 


Discussions around support of Black-led organizations not only involved the expansion of funding opportunities, 
but also included reducing the red-tape that regulates these organizations by government and other external 
entities. Many participants were concerned about the many stipulations Black-led organizations must adhere to 
— such as a referrals process and board protocol — to operate and qualify for funding. Some participants argued 
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that these regulations cause complications for both the internal organization and its service population (i.e., Black 
communities). One participant noted, how increased representation in stakeholder settings is important to influ- 
encing these policies, saying: 


“Increasing the equitable representation of Black people in the shareholder group increases our ability 
to influence policies and procedures that impact our individual lives, the well-being of our families, and 
the country as a whole.“ 


Ultimately, in addition to enhanced funding allocations to these organizations, participants advocated for auton- 
omy over their own organizational affairs and operations. A couple of the participants described the necessity for 
organizations that are Black-led, Black-operated, and Black-serving to have agency and independence over their 
management. As one nonprofit leader detailed: 


“The state needs to endow a Black community foundation that they don’t run, they just fund, but that 
the funds are available for [us] all to be able to do [our] work long-term. And to be able to pay [our staff] 
more than living wages, to be able to honor the work, to be able to shift and change narrative.” 


INVESTMENTS TOWARDS SUSTAINING BLACK FAMILIES, 
NEIGHBORHOODS & COMMUNITY SPACES 


Land and Property Ownership 

Finally, one of the most popular forms of reparations mentioned in the listening sessions centered around land 
and property ownership. Participants cited land and property ownership as an important vehicle to secure 
generational wealth. Participants referenced the history of land ownership for Black Americans citing the his- 
tory of failed promises, property destruction and theft by government and white society as reasons for repara- 
tions of this kind. 


There is wide acknowledgment that “land was stolen [and] It needs to be returned.” A few individuals shared 
stories relative to having their families’ land seized and stolen from them, and one individual in particular refer- 
ences his families’ efforts to trace and obtain their ancestor’s property: 


“I’m here to talk about Nelson Bell, one of a few African American settlers during the gold rush in 
Coloma, California. He passed away January 1869. At that time, his land and personal property was 
put into probate and later sold by the probate administrator. The land is now part of a California state 
park. We have good reason to believe that we are the descendants of Nelson Bell. We have historical 
records and documents from a certified genealogist and information from Ancestry.com that indicates 
our kinship to Nelson Bell. He is, in fact, my fourth great-grandfather. We have employed a certified 
genealogist in the state of Virginia to research historical records in that state regarding Nelson Bell. 
And so far, the results have been very positive. Additional research is currently ongoing. We also have 
registered with Where Is My Land. Our purpose is to seek reparations once the research is complete 
and supports our position.” 


In another example, a participant expressed similar sentiments of wanting to re-purchase their families’ property: 


“Is there any programs that would help us gain land? Now, back east, where | was born and raised, I’d 
like to be able to go back and buy my grandfather’s farm back ... [T]hey all passed away back in the 
middle to late ‘60s. The farm has been sitting idle. A couple of years ago, a couple of the Amish people 
bought the farm, but they have done nothing with it. The house and barn and stuff were built before 
1900. Grandpop moved there in 1906 and was there till the ‘60s, when they passed away, Grandma 
and Grandpop. But | mean, the house is still standing. It’s leaning, and it’s probably full of snakes and 
stuff, but | would love if there was some kind of program or — | guess you call it a program or organiza- 
tion or something, where we could buy back, especially land that’s in — that was in the family.” 
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The importance of owning and maintaining land cannot be understated, as a variety of individuals acknowledge 
that land and property ownership is an important vehicle to secure generational wealth. 


However, it was mentioned that for many Black people to have the capital to acquire land in the first place, “[we 
need] grants to start them up because they stole all that from us.” Similarly, another participant cited this form of 
reparations as the primary way to right “the wrongs that have been done.” 


Homeownership & Housing Accessibility Initiatives 

Many listening session participants cited the need for increased access to affordable housing as a form of repa- 
rations. They referenced renter relief programs, reduction or elimination of mortgage loans, property tax reductions 
and cancellations, and additional housing subsidies and vouchers as examples of how this form of reparations 
might be put into practice. One idea frequently referenced by participants pertained to adjusting the costs of 
housing. The proposed initiative would entail modifying property values, creating limits on housing/rental cost 
increases and regulating mortgage interest rates. 


In addition to land and home ownership, some par- 
ticipants suggested reparations come in the form of 
“sovereign land for all Indigenous and melanated 


antriaecetimemam MY Vision for black 
Conservation of Black Cultural Hubs and California IS bringing the 
Ab Set ee discussing their vision for village hack together, 
Black California, described a vision of Black neigh- bringing the culture 
fee of surveillance, fear, andlimtations to ter cul. MAC) CN UL CULL 
trl expression, Forman vesing nsec con MU a CL 
thei vision for Black Califomia as “neighborhoods MMMM UUM Can UI) Ug 
ic centers, access to safe outdoor recreational spac. MUM ACLU ae 
tem! support each other 
“To me, | feel like Black California should have when there's Struggling 
the opportunity to focus on ways in which we without judgment. 


can thrive so that it feels like a joyful place. It 
feels like a place where our entire being is con- 
sidered — financially, politically, culturally — that 
we are taken care of, that our health is seen more holistically. And so, it tastes like good food that is 
affordable. It feels like good housing that is affordable. It sounds like bustling neighborhoods that play 
cultural music. It sounds like the exhaust from the sideshows. It’s the music coming out of the scraper 
bikes. That’s what it sounds like.” 


Participants reminisced about current Black cultural community staples that they have seen disappear over 
time. For instance, one participant referenced the Ashby Flea Market in South Berkeley that was “dwindling 
down,” saying: 


“Everybody knew to be there Saturday and Sunday. You could be there all day. Get what you want to 
get, eat whatever, come back, whatever. It was a cultural thing for us. Even though it’s a lot of Afro-cen- 


tric stuff — but it was ours, you know? And then now, it’s different. It’s just on life support, and that’s 
what you see. A lot of these different areas that we knew were our neighborhoods are literally on life 
support — if that.” 


Participants who shared this opinion felt that investing in and preserving Black communities would involve in- 
creasing Black representation in leadership; creating spaces of refuge, safety, and family; and preserving Black 
community centers and cultural hubs. One participant said that they wanted “a full place dedicated to Black peo- 
ple” where they could have “a place ... to have peace of mind. A place where we can call our own, and we can 
feel safe.” They called for institutional investments to sustain Black communities and neighborhoods to create a 
“resurgence [of] Black commerce, Black buildings, Black bars, and Black restaurants.” 


DISCUSSION OF ELIGIBILITY 


Eligibility has been a central topic since the Task Force began meeting in June of 2021, and discussions in the 
listening sessions about eligibility were centered on the following question: Who should be eligible for reparations 
and why? 


The listening session conversations around eligibility mirror the diverse perspectives showcased in the public 
convenings held by the Task Force. Two prominent perspectives consistently emerged during these conversations: 
1) support for lineage-based reparations eligibility, and 2) support for the eligibility of all Black people, regardless 
of lineage. Support of eligibility qualifications on the basis of ancestry to those enslaved was slightly more refer- 
enced than support for extending eligibility to all Black people in California. 


SUPPORT FOR LINEAGE-BASED REPARATIONS 


Many participants agreed with the Task Force’s decision to limit reparations to those who are descendants of 
enslaved Africans in the U.S. They often mentioned the generational impacts of having elders in their family 
struggle due to their experience as enslaved people. 


Other participants in favor of lineage-based reparations referred to past promises owed to formerly enslaved 
Black people in the U.S. that the government had failed to follow through on. One participant remarked: 


“| think the people who should be eligible for reparations should be descendants of enslaved people. 
And the reason why is because we were all offered our forty acres and the mule.” 


In many other instances, as cited throughout the report thus far, participants referenced the large role that the 
institution of slavery had played in the founding and succession of the U.S. 


SUPPORT FOR THE ELIGIBILITY OF ALL BLACK PEOPLE REGARDLESS 
OF LINEAGE 


Participants who supported extended eligibility for all Black residents of California often cited the broader impacts 
of anti-Black racism that Black Californians experience regardless of whether they are a direct descendant of 
enslaved Africans in the U.S. One participant stated: 


“As a pastor, I’ve seen people at all levels, Black people at all levels being affected by racism and a 
product of slavery. So, if they’re rich, poor, brilliant or not so brilliant, each one of them have been affect- 
ed in one way or another. So, | believe that all Black people, every single last one of them, should get 
some form of reparations. And | say this because racism doesn’t care what part of the continent you’re 
from, what part of the country you are from, how well educated you are. It still has a negative effect.” 


Two other participants reiterated this sentiment. One participant noted the expansiveness of racism and enslave- 
ment: “[A]ll of our tribes should be eligible for reparations because we’ve been separated, scattered, and unavail- 
able to utilize the resources that we kind of built on. So, | think all Black people.” 


Another participant stated, “So yes, | think every Black person deserves some type of reparations because we 
all have experienced what it feels like to be whipped, whether it be an actual whip, whether it be a mental whip, 
whether it be you redlined in whatever community or wherever you grew up at.” 


Other participants supported reparations for all Black people because of concerns about lineage-based repara- 
tions. They stated that some Black residents may not have paperwork to verify their lineage, and therefore that 
factor would limit who could get reparations. 
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SECTION 3 APPENDIX 


TABLE 1: AMENDED CODEBOOK 


Types of Harm Educational Inequity 
Discriminatory Policing, Incarceration & Legal Systems 
Economic Disenfranchisement 
Housing Inaffordability & Inaccessibility 
Healthcare Disparities 
Un- or Underemployment & Workplace Discrimination 
Inadequate Business/Organizational Support Infrastructures 
Neighborhood Disinvestment 
Food Inaccessibility 
Lack of Government Acknowledgments of Anti-Blackness 


Forms of Reparations Financial Compensation & Investments 
Black Business Initiatives & Opportunities 
Advancement of Black Non-Profit & Community Organizations 
Enhancement of Educational Resources & Opportunities 
Sustaining Black Communities & Preserving Cultural Hubs 
Initiatives for Land and Property Ownership 
Affordable and Permanent Supportive Housing Reforms 
Policing & Legal System Infrastructure Reforms 
Expansion of Black Representation & Supportive Policies in 
Government Settings 
Expansion of Employment Opportunities & Initiatives 
Advancement of Health Care Justice & Service Provisions 
Food & Environmental Justice Initiatives 
Formal Acknowledgment and Apology 


Level of Support for Reparations Supportive of Reparations 
Questioning or Unsure of Reparations 
No Support for reparations 


Impacts of Harm Social Stigma & Prejudice 
Separation & Dismantling of Families 
Collective Stressors & Intergenerational Trauma 
Lower Quality of Life 


SECTION 4 


IN-DEPTH INTERVIEWS, ORAL HISTORIES, & 
PERSONAL TESTIMONY ANALYSIS & FINDINGS 


a 


This section reports the findings from the in-depth interviews, oral histories, and analysis of the personal testimo- 
nies self-submitted to the Task Force portal. It also focuses on the major areas of inquiry: harm, support for rep- 
arations, and who should be eligible for reparations. 


Two methods were used to obtain personal testimony: 


1. Personal Testimony Portal: Community members were able to access the portal through a web link to 
upload self-guided testimony to Box, a secure, cloud-based content management system. 


2. Oral History Interviews: Several community members were invited to complete a semi-structured oral 
history interview with the oral historian on the Bunche Center team. 


DATA 


PERSONAL TESTIMONY PORTAL 


On the UCLA Bunche Center website, the Box link for the Personal Testimony Portal was titled the “Reparations 
Task Force Community Listening Session Testimony Portal.” The Portal allowed community members to upload 
their personal testimony to submit to the Task Force. In all, 46 testimonies were submitted via the Portal be- 
tween May 10 and September 1, 2022. The testimonies were multimedia content, including audio and video 
recordings of personal testimony, written documents, photos, and fliers. The Portal link was disseminated 
through anchor organizations, community listening sessions, and Task Force members. The guidelines provid- 
ed to respondents indicated they could state their name and/or their connection to California or remain anon- 
ymous. The guidelines also indicated respondents could upload a three- to five-minute recording focused on 
harms, eligibility, or what reparations should entail. Clicking the link led respondents to Box to upload their 
testimony using a web-enabled device. Before the upload, respondents were further informed that private 
personal information would be kept confidential. 


Of the 46 testimonies submitted, 93% of participants indicated they were African American, with some specifical- 
ly identifying themselves as descendants of persons enslaved in the United States. Two respondents identified 
themselves as white, and one identified as an American of Yoruba descent. Additionally, while most respondents 
indicated they were California residents, two respondents identified themselves as residents of other states. 


Testimony 


In addition to participating in a community listening session, individuals are invited to give a personal testimony about their experiences. Below is a link 
to a portal to share your testimony. Please record a short three to five-minute account and upload your stores to the portal. 


To help guide you in this effort, in the audio or video you record, please: 
¢ Provide your name and location, or you can remain anonymous 
¢ Provide your connection to California 


¢ Provide testimony on issues on which the Task Force is focused. These includes: 


¢ The harm experienced 
¢ What reparations should entail 


¢ Who should be eligible 


Provide any additional points relevant to the Task Force’s mission. 


Reparations Task Force Community Listening Session Testimony Portal 


Screenshot of the instructions and link to the Personal Testimony Portal on the UCLA Bunche Center Website 
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ORAL HISTORY INTERVIEWS 


Oral history interviews were conducted with seven individuals between August 4 and August 31, 2022. Oral his- 
tory interviewees, hereafter referred to as narrators, were identified through their connection with anchor organi- 
zations. Three men and four women, all African American, with ages ranging from 38 to 88 years were interviewed. 
All narrators were California residents, split almost evenly between Northern and Southern California. 


METHODOLOGY 


PERSONAL TESTIMONY PORTAL 


From the personal testimony files, audio and video files were converted to written format using Otter.ai, a text 
transcription software that uses artificial intelligence. These transcripts were manually analyzed for recurring 
themes using Taguette, an open-source tool for coding text-based qualitative data. A grounded theory of qualita- 
tive analysis was employed to analyze these materials. Thus, instead of specifying themes before the analysis 
was begun, the researcher identified themes through the process of analysis by noting recurring words, phrases, 
and ideas. Given the self-directed nature of the submission process, a grounded theory was chosen to best cap- 
ture the richness of the data before classification. As participants continued to submit testimony through Septem- 
ber 1, 2022, the themes were updated and refined. 


Photo submissions were analyzed for content and context. Notably, the photos tended to include less specifical- 
ly usable information than the files in other formats. The researcher noted: individuals and details in the images; 
connections between submitted images in a set where they may have, for instance, related to the same events 
or individuals; and she outlined questions to obtain additional contextual information. 


ORAL HISTORY INTERVIEWS 


In total, the contact information for eight potential narrators was provided to the Bunche Research Team. The oral 
historian contacted all eight individuals to conduct interviews. Ultimately, oral history interviews were conducted 
with all seven narrators who affirmed interest. 


Upon initial outreach via phone or email, the oral historian conducted a preliminary interview with each narrator. 
These calls ranged from 15 minutes to an hour in length. During that time, the oral historian explained that the 
interview would focus on illustrating the harms that African Americans have experienced in the aftermath of slav- 
ery and Jim Crow. From this preliminary interview, the oral historian and narrator worked together to develop the 
scope of the interview, targeting the specific areas of harm to which the narrators felt best able to speak. All in- 
terviews followed a largely similar format: obtaining family and personal background, specifying identification, 
detailing harms, and naming potential remedies. Given the innate personal nature of each narrator’s experience 
of harm, a semi-structured interview methodology was employed. From the preliminary interview through the end 
of the interview, narrators were invited to introduce new topics and experiences as they surfaced. Several narra- 
tors also opted to provide documents for the oral historian to review in preparation for the interview. 


While the harms focused mainly on the narrator, most narrators also provided stories about other family members’ 
experiences. In witnessing their experiences, the oral historian used probing questions to help the narrators pro- 
vide as much detail as possible on their individual experiences of harm. 


Duration 

All interviews took place between August 4 and August 31, 2022. On average, each interview session lasted 1 
hour and 13 minutes, with the shortest interview lasting 38 minutes and the longest lasting an hour and a half. 
Narrators who provided testimony that required more than two hours to communicate were invited to participate 
in a subsequent session. Overall, three narrators completed at least two interview sessions. Ultimately, 11 inter- 
view sessions with the 7 narrators were conducted in total. 
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Consent Form 

All interviewees were provided a consent form (included in the Appendix) either through email or physical mail. 
This form indicated that participation in the project was voluntary, the interviews were to be recorded, and record- 
ed materials would become property of the UCLA Ralph J. Bunche Center for African American Studies. Com- 
pleted consent forms were obtained and digitally stored. In one instance, where a participant could not receive a 
digital consent form before the interview, the consent form was read aloud, verbal consent was recorded, anda 
physical consent form was mailed. 


Format & Analysis 

All narrators were interviewed remotely. One narrator was interviewed over the phone, while all others completed 
their interviews through the Zoom video conferencing platform. After the interviews were complete, the audio files 
were transcribed using Otter.ai, and transcripts were uploaded to Taguette. The researcher used inductive and 
deductive analysis to assess the transcripts of each oral history. The themes generated from the Personal Testi- 
mony Portal submissions were manually applied and refined to analyze the interview transcripts, and new themes 
were incorporated. 


FINDINGS FROM THE PERSONAL TESTIMONY PORTAL 


The most frequently occurring themes that emerged from the self-submitted personal testimonies were: 


> Financial Compensation 

> Direct Cash Payments 

> Education 

> Housing and Land Ownership 
> Lineage-Based Reparations 


Please note that in all excerpts below, bolded words and phrases reflect places where the researcher has added 
emphasis to highlight the emergence of a theme that the excerpt illustrates. 


FINANCIAL COMPENSATION 


Respondents emphasized the importance of financial compensation. Notably, even those who advocated for 
multifaceted forms of reparations included financial compensation as a requisite. 


Respondent: But the first and primary demand is for financial repair. And that will help close the 
wealth gap. And while we can never really put a dollar value on the harms that were experienced 
... we can Start fresh in actually saying that there was harm that was done, and that the govern- 
ment will pay. And according to some works, for instance, | believe in From Here to Equality [by Wil- 
liam Darity Jr.], they have equated that value ... in terms of unpaid wages ... with a pretty conservative 
interest rate. They've come up with about $20 trillion. We actually have seen figures that are as high as 
a quadrillion of dollars. So basically, the government owes a debt to Black Americans. 

(Santa Rosa, CA Resident) 


Respondent: | believe that reparations should be a multi-pronged approach. There should be free 
education for descendants for as long as slavery was practiced in the USA. That would ensure genera- 
tions of African Americans in principle have the same opportunity to right the wrongs that were handed 
down to slaves over the hundreds of years. We cannot approach this as a one-time, one-off event. This 
should be a years’ [sic] long endeavor. 


> Free Education to HBCUs or any other college of choice 
> Business grants 
> Home loans either significantly reduced interest rates or zero rates for as long as necessary 
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> 40 acres and a tractor with access to mortgage and commercial loans 
> Family trust and education around how to manage wealth and pass it down to heirs 
> Life insurance policies that are matched to ensure legacy funds are passed down. 
(Respondent with Connections to Richmond, CA) 


DIRECT CASH PAYMENTS 


Consistent with financial compensation, respondents reiterated the need for direct cash payments as an integral 
component of reparations. 


Respondent: | also believe the California reparations plan should emphasize direct cash com- 

pensation to the descendants of U.S. slavery. Let me repeat that, | also believe the California repara- 

tions plan should emphasize direct cash compensation to the descendants of U.S. slavery. 
(Diamond Bar Resident) 


Pointedly, one respondent cited Oregon Senate Bill 619 as a potential template for the provision of direct 
cash payments. 


Respondent: Now, for me, cash payments can be modeled after Oregon’s Senate Bill 619, which 
essentially offers anyone who’s an American slave ancestor — who’s been claiming Black for the last 
ten years on documents — $123,000 a year in lifetime payments, tax-free. | believe that the cost of 
living in Oregon compared to California is 39% [less] of the cost of living in California. So that would 
mean that we need a direct cash payments policy. And I’m talking about direct to the those who are 
harmed, not into a trust to be governed by institutions. Directly to the people is the best way to fix 
the harms that we’ve survived and to address the debts we have, as well as poverty itself. But these 
direct cash payments, if it’s [$]123,000 in Oregon, that would mean it needs to be [$]177,000 per 
person every year for life in California, and that’s still separate from the land that we’re owed. 

(New York Resident Raised in Alameda, California) 


EDUCATIONAL RESOURCES AND OPPORTUNITIES 


Many calls for reparations included educational components, usually relating to access and support services. 
Several interviewees explained how educational experiences were disrupted due to lack of opportunity or 
financial constraints. 


Respondent: Both of my parents never completed high school. Only work, work, work, while living in 
the projects [of New Jersey]. 
(New Jersey Resident) 


Several respondents supported tuition-free college and student loan forgiveness. However, illustrating her daugh- 
ter’s experience at a California state institution, one parent emphasized the need for support not just to attend 
but to succeed in higher education programs. 


Respondent: In the case of my eldest child, she made it to Cal State LA. While she was there, they de- 
termined that she was remedial and needed to be in remedial classes. We were shocked to learn that, 
as | have been a lifelong volunteer at her school. She graduated with high grades. She had no issues 
of being remedial in the system. And she graduated [high school] and was optimistic about her future. 


When she finally signed into the class, we figured we had no choice. She had to sign up for this class — 
this series of classes — to be able to even get classes that were going to be worth credit. It turns out that 
the entire student group in that class was young Black students. My husband and | found this shocking, 
absolutely shocking. We questioned it, we challenged it, there was no other alternative. And she contin- 
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ued through the program. She made it through the first semester, and she got decent grades, and she 
seemed to be on her way to becoming a college student. It turns out that she ultimately left, and there 
was no support for her. There was no support for her peers. Anumber of the other students that were in 
the remedial class with her also left, deeming that college just wasn’t for them ... So please consider 
long-term education and not just paying for it but also helping support the students through the 
system as you make your recommendations for reparations. 

(Diamond Bar Resident) 


HOUSING AND LAND OWNERSHIP 


Issues of housing and land ownership often co-occurred across submissions. Respondents used the terms 
redlining, eminent domain, Black displacement, and gentrification to specify both past and contemporary harms. 


Respondent: Since our arrival in California, | have seen many things happen to the detriment of foun- 
dational Black Americans, aka American Freedmen ... redlining, in addition to that, lands taken [by] 
public domain or eminent domain, for the freeway. The 105 freeway. 

(Southern California Resident) 


Respondent: And I'll say, you know, being in Los Angeles, I’ve been working in the housing advo- 
cacy space for probably four or so years now. But I’ve uncovered a lot of evidence of just Black 
displacement when it comes to land and housing issues in this state. Even currently, today, in the 
21st century, there are still a lot of Black Americans who are struggling in Los Angeles because they're 
just continuing to try to fight against poverty, fighting against the establishment, and basically just trying 
to sustain themselves in a state, in a country that hasn't fairly redistributed resources ... We're talking 
about 60,000 plus homeless residents in Los Angeles ... you know, over 40% of that [is] Black ... 
when they’re only 8% of the total population. 

(Los Angeles Resident) 


Coinciding with the identifications of lack of land ownership and access to housing as sources of harm, the re- 
spondents also emphasized land as a component of reparations. 


Respondent: | also advocate for that infamous 40 acres and a mule [that] should be afforded to all. 
As well as cows, pigs, sheep, horses and any other self-sustaining mechanisms to the descendants of 
U.S. Slavery. 

(San Lorenzo Resident) 


Respondent: My vision for the future of Black California is to have a sovereign land for all indigenous 
melanated people in the land. 


Respondent: There’s 45 million acres owned by the federal government. [There’s] also Katie Porter, 
the congresswoman who’s arguing that even more of that land should be taken back from white oil ex- 
ecutives who plan to drill oil on it. We, as the Black American community, are already talking about how 
we're going to be building solar panels on our land because we know California is moving towards green 
energy. So, Katie Porter is someone who could work with [us] to make sure that there’s enough 
acreage of land for every Black American to receive their 40 acres claim, at least in California. 
(New York Resident Raised in Alameda, California) 


LINEAGE-BASED REPARATIONS 


Respondents primarily advocated for lineage-based reparations. Many used some iteration of the following language. 


Respondent: “| also want the reparations commission to know that | strongly support their decision for lin- 
eage-based eligibility for reparations. Because the purpose of this reparations commission is to provide 
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reparations for slavery and the impact of slavery, its legacy and vestiges, including Jim Crow, on the 


descendants of U.S. slaves. 


(New Jersey Resident) 


Several contended that those who descended from persons enslaved in the United States have had 


distinct experiences. 


Respondent: So, | say all that to say, | am definitely in favor of reparations in the form of cash pay- 
ments for descendants of U.S. slaves. There are a lot of different justice claims that are out [there] 
that people definitely should fight for. But in terms of reparative justice, these are things that spe- 
cifically happened to specific people that | am a part of. And there are specific instances and griev- 


ances that need to be repaired. 


(Santa Rosa Resident) 


Respondent: Reparations will help to repair the economics as well as obtain equity in a country of our 
ancestors. That lineage, that heritage continues to live on with Americans that have been here 
from the very beginning, not by choice, but by force. 


One respondent argued for broader eligibility to include descendants of anyone who was “kidnapped, trafficked, 
enslaved, and often impregnated,” regardless of race or skin color. However, this view was not expressed by the 
majority, who emphasized lineage-based reparations for the descendants of persons enslaved in the U.S. 


ADDITIONAL THEMES 


Photo & Mixed Media Submissions: Highlighting Lesser-Known Histories of 
African Americans 


Personal Testimony Portal Submission about Green Flake. 


As mentioned, several photos were submitted via the 
Personal Testimony Portal. Additionally, materials re- 
lated to two documentaries were submitted by respon- 
dents. The first was a 40-minute documentary on the 
history of reparative justice efforts beginning with Cal- 
lie House and Harriet Tubman, and the second was 
a flier for a forthcoming documentary about contem- 
porary advocacy for reparative justice. Unlike other 
personal testimonies, these submissions, particularly 
the photos, often did not address specific harms or 
support for reparations that the Task Force should 
consider. Instead, they were connected by a common 
theme of highlighting lesser-known histories, espe- 
cially the contributions of African Americans. 


As indicated below, several photos were submitted 
that had a connection to a monument of Green Flake. 
Additional research revealed that Flake, while en- 
slaved, was integral in the westward settlement of the 
Church of Jesus Christ of Latter-Day Saints to the 
Salt Lake Valley during the mid-19th century. 


Another photo documented the obituary of Henry 
Clay Rogers. He had been born before the end of the 
Civil War and died in 1931, having owned 40 acres 
in Boone County, Missouri, for nearly 50 years. 


The final series of photographs captures a written document on the life history of Eunice Salary, a woman brought 
from South Africa as a child. She lived through enslavement and died in 1927 at the age of 110 years with 89 


grandchildren and great-grandchildren. Collectively, 
these submissions are consistent with a theme to be 
discussed in the oral history findings, acknowledging 
what's frequently characterized by community testifi- 
ers as the “true” history of African Americans. 


Comments on the Communications and 
Participatory Process of the AB3121 


Task Force 

Another finding pertained to the communications and 
participatory process of the AB3121 Task Force’s 
work. One respondent indicated a need for more clar- 
ity about how to actively participate. 


Respondent: | would also really appreciate 
a more clear process when learning how to 
testify in front of the California Reparations 
Task Force. I’m a PhD student in education. 
Some other people | know are graduate stu- 
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Personal Testimony Portal Submission about Henry Clay Rogers 


dents or they’ve been doing research [and] they pay attention to these things. This is also my job, to 
be [a] Reparations Research Fellow. So, | would appreciate having space and being able to know 
how to participate in meetings as a live actor, as a person who is from the state who’s been here for 
three generations and is also a student at the same time. 


Finally, another testimonial submitter argued for the need for dedicated communications efforts, arguing that too 


few Black Californians are aware of the Task Force. 


Respondent: The other day, actually, | spoke to this elderly woman and her sister, and | asked them, 
‘Hey, do you know about the Reparations Taskforce?’ She said, ‘No, | have no idea ...’ We visited 
a church here, a long-time standing church called St. Andrews and we asked the congregation how 
many people knew about the Task Force and what’s going on with the reparations right now? And 
maybe 10-20% at most [knew], and there may have been 50 people in the congregation. So, whatever 
decision needs to be made needs to be made quickly to really get this word out nationally, but 
especially here in California. 


Crack Cocaine Epidemic 


Though not a dominant theme, multiple respondents identified the crack cocaine epidemic as a primary source 
of harm, emphasizing its impact on family dissolution, children, and communities. Most identified the state or 


federal government as complicit. 


Respondent: We are owed a debt for slavery. We're owed a debt for government-sanctioned genocide. 
We are owed a debt because California has been complicit in locking up our men and affecting 10 
million families, locking up 1 million men for slavery in prisons due to the crack cocaine epidemic that 
you, the government, put into our communities throughout this country. 

(Southern California Resident) 


Respondent: I happen to be an 80s baby. And | remember the crack epidemic and the war on 
drugs, and my biological mother actually happened to fall victim to the crack epidemic and go- 
ing into the system. And because of that, there were, unfortunately, a lot of things that happened or 
that we saw that should not have happened to children. Then to hear of the government's role, not 


Only in the distribution of the substances but also the crackdown on the people and treating addiction 
as a crime instead of what we see it now as, as a sickness. A lot of stuff ended up happening to me 
personally during that time, to a lot of children that were around during that time. We saw the 
areas that we are forced to live in degrade to levels that | wouldn't wish on anybody and that were even 
worse than third-world conditions, simply for the fact that we happen to be Black in America and 
the government allowed things to happen. 

(Santa Rosa Resident) 


Legal Protections to Ensure Security 

Several respondents identified the legal system as a source of harm and as a target for reparative justice. One 
respondent uploaded a copy of her filing to the State of California Second Appellate District, requesting an inves- 
tigation into perceived judicial misconduct and 14th Amendment violations. Other respondents more broadly spoke 
of the need for legal protections to ensure that reparations are successfully implemented. 


Respondent: | would say | would like to see reparation be structured where we get some financial sta- 
bility. Also, to get land. We get access to technology to get access to resources, and for a time, we get 
the resources and laws and everything to go in our favor, so we can have access to those things 
without people attacking us and hurting us while we’re doing our thing. 


Respondent: And so, to rectify that, to rectify the harms that were done by the government, we are call- 
ing for cash payments for Black American descendants of U.S. slaves. We’re calling for protections 
by the government and an assurance written in law that this will never happen again. 

(Santa Rosa Resident) 


Beyond California: Federal Level and the Other States 


Several argued that many of the stated harms connect to issues beyond California. 


Respondent: To me, the most important harms | want California to address the issues that hap- 
pened due to migration. A lot of people in my family would not have even come this way had 
their land not been taken due to eminent domain down South. And | would like for that to be ad- 
dressed like it was addressed with the Bruce family, with the beach over there in Manhattan Beach. | 
feel that these are the most important harms because they are interconnected. The housing crisis goes 
hand in hand with the health care issues. 

(Pasadena Resident) 


Thus, several suggested that California is setting a precedent for what they'd like to see in other states and ulti- 
mately at the federal level. 


Respondent: | believe that California can lead the nation in beginning to heal not just Black 
America, but America in general. Because helping Black Americans addresses poverty, crime, ill- 
ness, mental health, and so on and so forth. So, | can’t stress enough that | strongly support reparations. 

(New York Resident Raised in Alameda, California) 


Other States 


Respondent: |’m here in Atlanta, Georgia, and | do support the reparation bill for [a] lineage [basis]. 
And | think all descendants of slaves should support this bill. | know [I’m] not in California, but I’m 
hoping they’I!l be able to put the same kind of bill here in Atlanta, Georgia. 


Respondent: | want the New Jersey reparations commission to know the harms in which my family 
is still suffering educationally, economically, and psychologically. 
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Federal-Level Reparations 

Respondent: So, | would hope that we can at least get some form of guarantee from Gavin Newsom, 
Shirley Weber, and many of the politicians out in California, the elected officials out in California who 
have supported this measure. I hope we can get their support as far as making a demand of Pres- 
ident Biden to set up a federal commission for reparations by executive order. | think that the 
damages that have been done to the Black community of America, the descendants of American chattel 
slavery, is too deep for any local entity to handle, and it definitely needs to be handled on the 
federal level. So, | would support an effort to push Biden to take action. 


FINDINGS FROM THE ORAL HISTORY INTERVIEWS 


Generally, the areas of harm narrators identified fell broadly into five areas: 
> Education 
> Home & Land Ownership 
> Employment, Forced Labor, & Business Hardship 
> Psychological & Emotional Trauma 


> Failure to Acknowledge True History 
Please note that to maintain confidentiality, pseudonyms are used below to identify each narrator. 


EDUCATION: IDENTITY AND FUTURE 


Education was a significant theme across interviews. When discussing the harms related to basic education, 
narrators consistently connected these harms to an impact on their sense of identity. 


Basic Education 


“Teaching history in a way that centers our identity, | think like Black Americans just need 
that space.” 
(Ronnie Lynne) 


One respondent identified himself as The Man Whose Blood Remembers because, although he does not per- 
sonally remember the “atrocities that were passed down from the shores of Africa to the slave ships and the 
American Plantations,” he believes “[eJach atrocity that was faced by his ancestors was written in his DNA.” The 
Man Whose Blood Remembers attended middle school in Oakland, CA, in the 1990s. When his teacher’s lesson 
on the Civil War seemed unclear compared to the lesson on the American Revolutionary War, he became curious. 


The Man Whose Blood Remembers: | remember being in middle school, and they were presenting 
the Civil War. And they didn’t clearly define the reason why in the book. So, | asked my teacher, and he 
just said, because of state rights and this disagreement, you know? So, | didn’t Know. | didn’t know it 
was due to slavery and basically them trying to keep the union because of slavery — which was the pri- 
mary reason — until | got older. | remember when | found out because | [had] actually asked my teacher. 
He was teaching a subject, and he wouldn’t even tell me the truth. 


The Man Whose Blood Remembers would not learn the integral factor that slavery played in the Civil War until 
he became an adult. Acknowledging that many history programs have improved, he noted that while the legacy 
of slavery is part of United States history, often the courses that go into the most depth are ethnic studies cours- 
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es at the collegiate level. Thus, he argued, many Black students are left to learn their history from family members 
or during adulthood, contributing to a lost sense of identity. 


The Impact of School Proximity: Parental Advocacy 

Violet Allen grew up in South Los Angeles in the 1970s. While she attended kindergarten through middle school 
in her neighborhood, as her parents observed the influx of drugs and gang violence alter the community around 
them, they successfully petitioned to send her to school in Westchester. Despite the perceived exceptional level 
of education at that school, she always perceived a sentiment that she did not have a right to be there. 


One teacher routinely marked her grades down for talking in class, admitting only during a parent-teacher visit 
that he’d been marking her down for raising her hand to ask questions. When she struggled in science and math, 
another teacher minimized the value of courses, claiming they were unimportant. Moreover, she could not par- 
ticipate in extracurricular activities due to her school’s distance from home. A teacher’s comments about math or 
Violet Allen’s inability to participate in after-school activities may initially seem innocuous. However, Violet Allen 
communicated how these shaped both her sense of self and future opportunities. 


Violet Allen: My mom got me a tutor through my church. And so, he would meet with me at church over 
chemistry. And he was just amazed at what | knew. And how would | know he just thought | was fine. 
And he was a teacher at a local high school. So, I’m thinking to myself, you know, if | had this teach- 
er, it might have been different for me in terms of my science and math. Like, | hate science. I’m 
out now, but had | had him, then it would have been different versus this woman telling me, ‘Don’t 
worry about chemistry. It’s not that important. You don’t even need it.’ | mean, | needed it to graduate. 
Well, | needed it to get into the type of college | wanted to get into. And this woman is telling me 
| don’t need it. And it just kind of placed a psychological barrier on me where | just wanted to get 
through this course with a decent grade. Excelling in it wasn’t a concern of mine, just getting through it. 


Additionally, her school’s distance from home meant she carpooled with her neighbor who taught at the school. 
Thus, when her neighbor left, Violet Allen left. With colleges often using extracurricular activities as a gauge for 
student discipline, she was less able to reflect that. 


Violet Allen: Well, | do know that one of the things that high school students do is they get involved in 
extracurricular activities so that they can bolster their college application. They want to be able to say 
they participated in this club or did this sport. It shows discipline, ability to discipline oneself to 
stay focused. | wasn’t able to necessarily show that through school. In terms of after school, let’s 
say | wanted tutoring. | couldn’t get that at school or meet with the teacher after school to go over math 
problems. When | left school, | left. And I'll tell you that it’s the lady across the street from me the one 
| was telling you about who was the piano teacher. She worked at Redondo. She was a PE teacher. 
So, | was able to drive in with her. And so, | drove with her in the morning, and | left with her in the 
afternoon. So, when she left work, | left work. 


Juxtaposing her own experience to that of her daughter, she reflected that distance also meant difficulty in pa- 
rental advocacy. As mentioned, it was only after her mother visited the school that her teacher admitted to penal- 
izing her for raising her hand. When her daughter recently requested a more rigorous math class, Violet Allen 
could submit her daughter’s grades with letters from her teacher and math tutor and then follow up with the 
principal. The difference between her experience and her daughter’s is that having a quality school for her daugh- 
ter near their home increased the feasibility of Violet Allen’s parental engagement and advocacy. 


Professional Education Access 

Two narrators spoke about the challenges of gaining access to professional education. The Man Whose Blood 
Remembers spoke about two medical professionals, his wife and his brother, who struggled to gain entry into 
medical programs in California despite high grades. While his brother, the first in their family to go to college, 
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ultimately became a nurse practitioner, the pressure of having to support himself through school financially slowed 
his progress. For his wife’s pursuit of a registered nursing (RN) program, her commitment ultimately forced her 
out of state. 


The Man Whose Blood Remembers: And, and just to share my, my wife is a nurse too. And so, she 
ended up having high honors when she graduated from LVM nursing school. But she couldn’t get into 
any RN programs in the state of California despite that. So, she actually had to go to school in Idaho, 
because they ended up just accepting her. You know, like, immediately, like, you know, what, you know, 
not immediately there’s a process, but | mean, they saw, you know, like her experience and everything, 
and they accepted her. But she, like all the programs that she tried to buy for in the state of California, 
like she couldn't get in any despite having high honors. | think she had the highest, I’m sorry, the fourth 
or third highest GPA of her graduating class. 


Interviewer: What year was this that your wife was trying to get into RN programs? 


The Man Whose Blood Remembers: It was a process. So, it was probably like, a couple years where 
she was trying different ones. | would say maybe, like, between 2016 [and] 2017 because | believe 
2018 is when she actually started a program. 


Interviewer: Yes. And had to go to Idaho for it? 


The Man Whose Blood Remembers: Yes, yeah. Because | wanted to make sure she was able to 
succeed at what she wanted to do. So, while she was there, | had the kids with me here. Despite at 
that time, | was working two full time jobs. And so, then | ended up just start working one, but | was still 
working overtime and stuff. And so, | had all four of the kids while she went to school, because | wanted 
to make sure she was able to do what she actually wanted to do. 


Similar to The Man Whose Blood Remembers, Violet Allen also spoke of the challenges of attaining profession- 
al education. An administrative judge with a state regulatory agency, Violet Allen doubts whether she would have 
pursued law again if she had known the cost. After being waitlisted and subsequently denied entry to the Univer- 
sity of California, Hastings, she began attending law school in 1995 at a private institution. Though her father’s 
veteran status would have covered her tuition at a state school, attending a private university required her to take 
out loans. She graduated in 1999 with $85,000 in debt. After 25 years of loan payments, she still owes $50,000. 


While she’s spent the last 10 years as a civil servant, because her loans were unsubsidized, it’s only under the 
temporary update to the Public Service Loan forgiveness program that she would have had a chance at her loans 
being discharged. Violet Allen’s story is significant because it illustrates that even in her apparently successful 
position, the impact of student debt is significant. That student debt integrally shaped her career choices. 


Violet Allen: Everybody has their own opinions about reparatory justice and what it should look like. 
For me, and this is just for me, | personally believe that educational opportunities, and specifically not 
having to incur the amount of debt that | did, would have made a world of difference for me, and 
the type of law that | could have and would have practiced. | think | would have definitely done 
something different with my career. | would have probably worked in civil rights. | would have probably 
done some nonprofit work. | would have probably worked in areas to serve the needs of people 
who didn’t have access to lawyers. | had to pay back loans. So, | had to have a job where | was 
getting money to pay back my loans. So, | initially started in a private industry. | started as a private at- 
torney. And that’s just because of the choices, the limitations that | had, with the type of choices | could 
make. | couldn’t be a nonprofit attorney; | couldn’t be a civil rights attorney. Couldn't afford it. 


The through line in many of the narrators’ accounts is that their pursuit of higher education was motivated by the 
belief that earning a degree would open doors for greater opportunity. However, as discussed with respect to 
housing and employment as well, the returns on degrees have often been less than promised. 
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EMPLOYMENT, FORCED LABOR, & BUSINESS HARDSHIP 


Collectively, harms related to employment, forced labor, and business hardships represent the most discussed 
theme of harm. Every narrator reported at least one, and often multiple, accounts of harm that either they or their 
family members experienced while working. Broadly, the sub-themes can be categorized as: 


> Histories of enslaved and forced labor in California and the rest of the U.S. 
> Gatekeeping practices and elusive barriers to entry 
> Reliance on their expertise but restrictions on their career advancement 


> Lack of social capital 


Histories of Forced Labor: A Grandfather Enslaved in California & a Grandmother and 
Former Sharecropper Currently Living in California 

Four of the seven narrators gave accounts of their grandparents who were either enslaved persons or sharecrop- 
pers in the United States. When considering the contemporary relevance of these narrators’ accounts of their 
elders, it should be noted that of these four individuals who experienced forms of bondage, one was enslaved in 
California. Additionally, another, who was a sharecropper in Arkansas, is still alive today. Finally, one narrator, 
aged 88 years, gave a personal account of forced labor after wrongful imprisonment. 


Enslavement in California 


Foundational Black American’s great grandfather lived in California as early as the mid-1800s, appearing on the 
1850 Census. 


Foundational Black American: Well, it’s my understanding that my great grandfather was enslaved 
in Kentucky or Tennessee and brought to California as a slave. [Name removed] A decorated historian 
reached out to our family in 2006, | believe. The document she shared stated that our great grandfa- 
ther, not only was he sold once, but he was sold twice here in the state of California. 


Ties to Slavery in The City of Oakland 


Another narrator also reported to a history of enslavement within California. In describing a lawsuit that he at- 
tempted to file against the City of Oakland, Bishop Porter indicated that enslaved labor was used to build the Port 
of Oakland and Oakland railroads. 


Consistent with Bishop Porter’s report, according to a City of Oakland Memo authored by Mary Mayberry, Interim 
Director of the Department of Workplace and Employment Standards, and distributed on April 13, 2022, the 
Oakland City Council enacted the City of Oakland Slavery Era Disclosure Ordinance in 2005. The ordinance was 
intended to promote the full and accurate disclosure to the public of the scope of historical ties to slavery within 
Oakland and create a fund for contractors subject to the ordinance to voluntarily contribute to “promote healing 
and assist in remedying the present-day legacy of slavery.” Among contractors potentially subject to this ordinance, 
were any textile, tobacco, railroad, shipping, rice, and/or sugar company doing business with the city. 


Legacy of Sharecropping 


Three narrators attested that their grandparents were sharecroppers. Ronnie Lynne’s grandfather was a share- 
cropper in Alabama who served in World War II and moved to California. 


The Man Whose Blood Remembers’ grandmother, born in the 1920s, began sharecropping at eight years old, 
attending school for only half a day. His grandmother was threatened with a loaded gun and rescued her brother 
from a fire pit while she was still a child, and The Man Whose Blood Remembers recounted she experienced 
familial separation due to sharecropping. 
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The Man Whose Blood Remembers: She also mentioned to me that her mother and her father both 
wasn’t on the same farm that she was on. That they lived on a different farm and that she lived with 
her auntie. And so, what at first, she didn’t know that that was her auntie. She thought it was her 
mom. And she ended up finding out later [when] she got older. But even her father and her mother 
was on different farms too. So, they weren’t even together on the same farm. So they were, 
like separated. 


Gatekeeping: Navigating Elusive Barriers to Entry 
While narrators’ accounts of employment discrimination and hardship have been categorized into sub-themes to 
identify specific elements, often the accounts illustrated more than one type of harm. 


The Man Whose Blood Remembers: I'd apply for a position that | was well qualified for. You know 
because of the way that | talk, right [they say] Yeah, sure. Come on, in. But the thing is, nobody can 
lie with their eyes, like the way they look at you. 


Gatekeeping is used here to describe a phenomenon by which access to opportunities is barred without a clear 
rationale. Gatekeeping was a recurring theme in employment-related harms, particularly for narrators at transition 
points in which they sought new employment or business development opportunities. 


Beginning his own business after being routinely denied employment positions, Ronnie Lynne’s grandfather, a 
World War II veteran, encountered gatekeeping during the second half of the 20th century. 


Ronnie Lynne: [M]y paternal grandfather, you know, he was a sharecropper in Alabama. And he 
only had an eighth-grade education. But when he came to LA, | heard how he couldn't find work. You 
know, he served in World War Il, [but] couldn’t find a job. And he started his own construction 
businesses, but he would have to get white men to pretend like they own[ed] the company, just 
so he can get work. And that was true for my maternal great grandfather from Louisiana. He also 
served in World War Il. And when he, you know, moved out here, [he couldn't] find work. So, you know, 
| heard stories about how they, even though they fought in World War Il, they still were being 
discriminated against. 


Several narrators described more contemporary iterations of gatekeeping. Elaborating on gatekeeping at different 
phases of the employment application process, The Man Whose Blood Remembers described that he would be 
met with enthusiasm over the phone, which would be contradicted when he showed up to the interview. Noting 
examples of gatekeeping before he could attain an interview, he reflected upon a point in which he considered 
whether to continue indicating his race on applications. 


The Man Whose Blood Remembers: In some cases, they have a requirement to put your race or 
not put it. And | was just like, man, it sometimes made me wonder if | was to not put it, would they 
give me a better chance? But then they probably gonna see me. But then | was just like, | can’t not 
be who | am. Like, | can’t do that. Because if that’s the case, then | shouldn’t be there anyway. Even 
though it’s affecting my family and potential for me to grow and advance, | can’t try to hide who 
| am because somebody wants to treat me unfairly. 


Notably, Freda Day elucidated how she has encountered gatekeeping while navigating hiring agencies. She has 
found that hiring agencies serve as a gatekeeper by discounting her worth. 


Freda Day: So even though this was a Black company, where everyone in reality was actually paid, well, in order 
for me to get the job, | got to deal with this gatekeeper, who’s gonna discount me to a Black-owned firm. 
And it happens. It happened when | left that job and went to the job that | have now. They went through three peo- 
ple who were not Black, who were horrible, but now you hire the third person who is great. But | gotta take the 
discount, because y’all hired two, two incompetent people before me. Like, how does that work? A white gatekeep- 


922 


er, | got an interview in your house, in a very posh part of LA where | can see wealth all around you. And you’re 
discounting me, as we sit looking out [over] the hills. Like this is the world we live in. | had to leave that job and 
come back and then command the salary that | deserve, that | should have been paid in the first place. 


Using Their Expertise but Barring Their Advancement 
Related to gatekeeping was the harm of having the expertise accepted but the opportunities provided for promo- 
tion and advancement being limited. Often, narrators’ ideas or expertise were used while either their: 


1. Responsibilities disproportionately increased relative to coworkers without commensurate compensation, or 


2. Ideas were adapted while excluding them from the process. 


Disproportionately Increasing Responsibility Without Compensation 


Of the seven narrators, three described examples of being expected to carry additional responsibilities relative 
to others at work, often while making the same or less than their coworkers. 


Noting the barriers that he had navigated to reach his position, including instances in which he was more qualified 
than those with more specialist positions, The Man Whose Blood Remembers felt the need to frame his profes- 
sional advice discreetly. 


The Man Whose Blood Remembers: | went to one meeting, and they had someone who was sup- 
posed to be a Specialist on something. | didn’t want them to see because I had more experience in 
it. And so, they really wanted to lead into training, and | didn’t want them to feel like less than, so 
| framed it a certain way. | even approached, trying to give them guidance to where | posed it as 
questions. So, then it gave them an opportunity to answer more so and then for me to just add to it ... 
And so, they actually was really happy. Instead, of me being able to correct them — because he should 
have known some of those things. But | don’t want to ever make anybody feel like | was made to 
feel on a regular basis, even though | was actually the qualified person. 


When The Man Whose Blood Remembers’ expertise was perceived, he was routinely placed in employment 
positions that prevented him from progressing. Multiple times, he was asked to train several of his superiors. At 
one point, while working in construction, his employers even attempted to reassign the sites he was supervising 
so he could help his new boss supervise his own. 


Freda Day described a similar experience while working in accounting. Despite having both a college degree in 
her profession and regularly advising her coworker, Freda Day was paid less than the coworker she advised. 


Freda Day: But a woman again, who was trained up in this profession who did not know account- 
ing, who cannot do some of the things that | can do, she was making $10,000 more than me. And 
she asked me, “Do you know how much money | make?” | said, “No.” She said, “Well, | know how much 
money you make ... You should be making the same if not more than me because anytime | need 
to know something, | come to you ... You have a degree, and | don’t.” So, I’ve been at this now for 30 
years. And I’ve been with this company since 2015. And I've literally had to leave in order to come back 
on the terms that | should have had when | came through the door in the first place. 


Attempting to justify why she’d given the only two Black women on her staff noticeably larger caseloads than 
others, Violet Allen’s manager characterized them as “workhorses” who could get a lot done. Yet, when special 
assignments arose, which often provided pathways for promotion, neither Violet Allen nor her colleague was ever 
afforded an opportunity. 


Interviewer: And when people were given these special assignments, there wasn’t any sort of criteria 
that they explained about how they chose who was going to have this assignment? 
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Violet Allen: Not to my knowledge. Because | recall asking to be placed on an assignment. Something, 
you know, interesting, different, noteworthy. And | never really could ascertain what criteria was 
used to place folks in these assignments. | do recall asking this guy [Name removed] who was in 
charge of a special project. | asked [him], “How do you choose the judges for your project for these 
particular cases?” And he said it was who he liked. 


Adapting Ideas While Excluding Them from the Process 


Consistent with the accounts of gatekeeping and limited opportunities for advancement, one narrator demonstrat- 
ed how ideas matching her own were adapted to create a novel office, but she was deemed ineligible to apply 
for the specialist position in that office. 


Kay Move: [E]ven if we remove the fact that | wrote a grant, which ended up being the blueprint 
of what this office looks like. | mean, | had direct experience. 


In 2017, Kay Move submitted a proposal for the City of Sacramento’s Creative Economy Grant after the City called 
for ideas to bolster the creative economy. After earning two degrees — an associates in television production and 
broadcast journalism and a bachelor’s in communications — working for her local Public Broadcast Service, the 
Sacramento Film Commission, and the communications news division of the California Farm Bureau Federation, 
Kay Move proposed an idea. 


Kay Move: My idea was all about a city-sanctioned Film Office that would provide local resourc- 
es and assistance to filmmakers in grant making, you know, getting databases together of the crews 
and filmmakers in town. And they actually put that office together, but they would not even give me 
the chance to interview for that position. 


Kay Move submitted her application and resume for the specialist position in the new office, which was consistent 
with the ideas she had proposed in her grant application. However, she was not invited to interview. She spoke 
to a Black filmmaker who received an interview and described his interviewers as disengaged before they cited 
his insufficient work history. 


Kay Move: If you knew he didn’t have enough work history, why are you interviewing him if 
that’s automatic, you know ... Why are you interviewing him in the first place, and here | am with 
direct experience [and] a ton of work history. At the time that | applied for this field office job, | had been 
at the California Farm Bureau for ten years. So, | definitely had a track record and work history. And it 
just seems like they picked somebody that they would easily be able to tell no. 


Lack of Social Capital 

Gatekeeping and minimal opportunities for advancement correlated with limited opportunities to develop social 
capital. As reported, when Violet Allen inquired about the criteria used to distribute special assignments, one 
person in authority told her he chose those he liked. Violet Allen indicated that having few people to explain how 
these social systems worked created obstacles. 


Violet Allen: When there are not very many Black folk, specifically Black Americans within a depart- 
ment, an agency, an institution, then the ability to kind of explain processes and how to move up are 
not there. 


Commenting on the intersections of race and class, Ronnie Lynne, a professional within Hollywood, also con- 
tended that the absence of social networks removed safety nets for making mistakes. Thus, those who are less 
connected are required to maintain exceptionalism. 
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Ronnie Lynne: | feel like Hollywood reflects society; you know? Like, [it’s] about relationships, right? 
People whose parents went to college with someone who’s already established. But as a Black Amer- 
ican, many of us, some of us, are still the first generation to go to college. We don’t have those 
sorts of connections because of the history. But I’ve seen white kids whose families they have 
these sorts of connections because of their privilege. And it helps. They get away with a lot. Let me 
just say that. They can make a mistake, and [it will be] overlooked. You make the mistake [and 
it] is judged harsher. It’s harder for you to get promoted. And it’s harder to make it because it’s such 
a competitive industry. Having resources like connections and money, make a difference. And if you’re 
just starting out at the bottom, and you don’t know anyone, you get vomited out. 


Similarly, Freda Day experienced the impact of a lack of social capital from the beginning of her career to the 
point at which she began her business. From the beginning, a senior partner made the deliberate decision not to 
give her mentorship shaping her opportunities. 


Freda Day: | had the senior partner come to me and tell me, “You are too smart. You're the kind 
of person who, if | train you, you’re going to take everything you are going to learn, and you’re going 
to leave.” So, this man mentored many people ... But what | was told was that | was too smart. 


Subsequently, when Freda Day began a firm with her business partner, another Black woman, they found that 
despite their expertise, consistent mentorship for young professionals, and ability to keep accounts in the Black, 
due to their lack of social connections, they could never grow to profitability due to undercapitalization. 


Freda Day: It was a business management practice. You know, an accounting office for high net worth, 
high profile people. | had walked away from the company that | was with, with an anchor client. We knew 
we needed two anchor clients to sustain the business. And we thought we had a second anchor client, 
and then that guy wound up stiffing us, but you know, when you have a small practice, people want 
you to be discounted. And | understood that, in a way ... But our skills are the same, my skill 
set didn’t change because | changed location. But when we came to that realization, we decreased 
our hourly billing. But in terms of being a retainer client, those numbers are not going to change much. 


HOME & LAND OWNERSHIP 


The Man Whose Blood Remembers: Just something simple. Just [to] be able to have a home for 
my family. Like, that was just the goal. A home in the area that | grew up [in], that my family had been 
in since the 1940s. That’s just what | wanted. | don’t need to have the best car. Like, I just want my 
kids to be able to have a home. And it was too hard to get. 


Consistent with the personal testimonies submitted via Box, the challenge of attaining and maintaining land and 
home ownership was the second most significant theme in the oral history interviews. In addition to discussions 
about redlining and segregation, narrators went into depth about historical and contemporary home and land 
ownership harms related to: 


> Inherited property 

> Urban planning & development 

> Corporate interests 
Inherited Property 
As a child, Violet Allen looked forward to visiting her mother’s family every other year in Rapides Parish, Louisiana, 
where they collectively owned 40 acres of land. From the time she was about eight years old, Violet Allen recalls 


her mother receiving letters annually from an attorney requesting that she sell her inherited portion of the family 
land. Her mother refused for over fifty years until, in 2012 she received a notice of a petition to partition the land. 
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Violet Allen: The individual, who is a veterinarian out of my mom’s small hometown, had been 
purchasing pieces of my relatives’ portion of the land. And so, this individual had such a large 
interest that it was not financially feasible for us to continue to fight in order to maintain the very small 
portion that was left. He was able to acquire roughly 30 acres of the 40, leaving 10 small acres for the 
remaining family members. So, he was able to go to court and file what’s called a petition to partition 
the land and to force the sale of the land so that he could not only maintain his 30 acres, but 
he could then force the sale of the 10 remaining acres and then give the remaining heirs... a small 
monetary compensation for their portion. 


When they attempted to defend their land, Violet Allen used her legal expertise to organize her family, find an 
assessor and an attorney in Louisiana, and draft documents to fight the sale. However, the process was too far 
gone when the family realized what had been happening. Illustrating the distinct vulnerability of individuals who 
inherit property and the fact that even with her expertise, navigating the legal process surrounding the inherited 
property proved difficult. Given this difficulty, Violet Allen is an advocate for the right to first refusal. 


Violet Allen: | think we should have been given the right to first refusal. That should be a law that 
before my cousin can sell to Jim Bob, my cousin must give me the right to buy it. If | decide no, | don’t 
want to buy your portion, then you can sell to an outsider. That’s something that’s not allowed, or that’s 
not typically done with respect to heirs’ property. And then all of the heirs should be advised that Jim 
Bob has presented cousin A, B, C, D, with offers to sell the land. [We] were completely kept in the dark. 
And we’re talking about a people who are just coming out of Jim Crow. Without access to law- 
yers, | was the first lawyer in my family. | am the only lawyer in my family on both sides. My mom had 
11 siblings, which means | had hundreds of cousins. | am the only lawyer on both sides of my family. 


Violet Allen lived out another issue associated with inherited property when her father and his siblings decided to 
sell their late mother’s property in Texas. Despite her efforts to buy the land with her two cousins, several obsta- 
cles prevented her from purchasing it. 


Violet Allen: [T]he rough valuation of the land was probably about $100,000, and | told him that | want- 
ed to buy it, and | don’t have a whole lot of money. But | was willing to do whatever | needed to do to 
buy the land. And so, | contacted my cousin in Arizona, two cousins in Arizona, one is a vice president 
[at] a bank. Another one is a police chief, got money, and | said you guys, let’s go into it together. Let’s 
purchase this together. It’s land right next to Whole Foods Market, right next to Harley Davidson. You 
know, it’s valuable. So, my cousin starts investigating, and he finds out that we cannot get a mort- 
gage on the land ... | believe the reason was, because there was no home on it. And so, if we were 
to buy it, we’d have to buy it in cash. Okay, so I’m thinking to myself, Okay, yeah, that’s a risk. But you 
know, let’s still do it. 


Then the second issue that came was that even if we purchased it, we couldn’t find anybody 
who would insure us. And | forgot there was a specific reason that they would not insure the land. 
And it escapes me, but it was something along the lines of it not being that type of property that was 
insurable for most insurance companies. So, | was running the risk of, if | buy this land, and | erect 
something on it, then you're talking about losing a life savings when I’m a single mom. I’d love to be able 
to send my daughter to college. | can’t risk investing in this property and not being able to insure it. So, 
ultimately, | decided that | could not as an individual woman, purchase this land, although | wanted to. 


And then the third issue with this land is that Whole Foods and Harley Davidson advised us that 
my grandmother never owned all of the land, a portion of it belonged to someone else. In fact, 
they were claiming that a portion of it belonged to them. And so there would be litigation, fighting 
title, or establishing title to the land. Knowing that | have the issue of it not possibly being insurable, 
not with me not being able to hold a mortgage on it, and then me possibly having to battle, a 
title fight with Whole Foods, which is owned by Amazon, | don’t care how smart | think | am. | don’t 
have the financial wherewithal to fight that kind of power. So, Daddy and all of his siblings sold the land. 
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Inherited Property in California 

Foundational Black American’s interview echoed the phenomenon of heirs unwillingly losing inherited land. Con- 
nected with his family’s history in California among the Black pioneers, Foundational Black American described 
a concerted effort to erase records of Black land ownership. 


Foundational Black American: It was a book that was written by, | believe, Karen L. Robinson. The 
book was titled Gaining Ground [African American Landowners in California, 1848-1860 and] was actu- 
ally her master thesis. And it’s at Arizona State University. That’s the only copy left on campus; it has to 
be checked out by students. And that particular book really spoke about the African American pioneers 
of California, that were landowners from 1850, California began a state or the union until 1950. And it 
showed [an] extreme decrease, and then land ownership of these African Americans. And I just 
find it interesting that that book was pulled out of circulation. And the only way | was able to geta 
copy or actually get the information from the book was to have a student at Arizona State University go 
into [the] library, check it out and take pictures. But | was | was stunned because a lot of this history, you 
have to go to higher education [to] learn it. And | don’t even call that critical race. | call it just teaching 
th[oJrough history. And so, if we taught that history, and it wasn’t hidden, one would then question, well, 
what happened to all the Black landowners? My family is living proof of what happened to all the 
Black landowners. We just happen to have the deeds that were not destroyed ... 


The deeds to which Foundational Black American referred are those detailing his great-grandfather’s ownership 
of land in Coloma, CA, which was ultimately seized under eminent domain. 


Foundational Black American: For my great grandfather to come home from fighting for this country 
and be told, “You’re gonna sell your land boy” — because they call them boys back then — “or you're gonna 
be jailed.” Now that came from the archives. [The] Department of Justice actually shared that with me. 
Legislation was actually created to take land from my family. And they took land. Why? Well, as | 
began to read documents, there was gold still there. When [my relative] said, ‘No, you guys [can’t] dredge 
up my land.” They wrote in the newspaper, “Negroes surely to lose against the state of California.” 


Despite acknowledgments about his family’s ownership, Foundational Black American attests that none of the 
lands have been restored. Thus, the through line between Violet Allen and Foundational Black American’s stories 
is that even when Black families have attained land ownership, maintaining ownership across generations has 
consistently been threatened. 


Urban Planning & Development 
Continuing the theme of urban development, one narrator illustrated the hardships created by development proj- 
ects that directly target or exclude Black communities. 


Building Through Black Corridors 
Freda Day: My children’s grandmother purchased a home over by where they built the 91 freeway 
for $14,000. That house didn’t achieve his highest level of appreciation because they put the freeway 
literally at the end of the block. The freeway went through the end of the block. Well, we know that had 
racial implications, as did the 110 freeway, [the] 10 freeway, and all of these freeways that became 
built went through Black corridors. So, the house didn’t really appreciate very much in value. 


Ultimately, leaving California to purchase a home in Texas allowed her children’s grandmother to pay cash for 
a home. However, the narrator emphasized the importance of such implications: Many who are likely to be 
eligible for lineage-based reparations in California, should they occur, have emigrated due to hardships expe- 
rienced in California. 
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Levittown & Racial Covenants 

Pointing to the example of Levittown, Freda Day indicated that urban developments that have deliberately ex- 
cluded African Americans have also created hardships for Black home ownership. Her great grandmother moved 
into the Kingsborough Housing Projects, a primarily Black housing project in New York, in the early 1940s. She 
lived there most of her life. By contrast, when suburban development projects called Levittown were constructed, 
often with racial covenants, residents who lived in white housing projects were afforded access to social mobility. 


Freda Day: For my great grandmother, there was no daggone Levittown for Black people. She wasn’t 
able to move out of the projects and into some other housing that was different. My grandmother lived 
in the projects until she moved into a nursing home. 


CONTEMPORARY HOUSING HARMS: CORPORATE INTERESTS 
Denial of Mortgage Modification during the 2008 Housing Crisis 


Before the 2008 housing crisis, Violet Allen bought a home in the Southland Park area of Sacramento, California. 
Wanting to live in her childhood community near her aging her mother, yet unable to secure a home in the once 
predominantly Black community she grew up in, Kay Move used an inheritance from her aunt to put a down 
payment on her home in another area. She then left California to care for her dying grandmother. When she re- 
turned to California amid the housing crisis, she secured a mortgage modification with her lender. 


Kay Move: When | first bought the house. | was paying $4,400 a month. | had a first and a second 
mortgage. Like | said | had some inheritance from my Louisiana family. So, we were able to keep up 
that payment $4,400 a month for a year. And then at that time, you know we refinanced [and were] able 
to get a little bit less than $3,700 a month but it was still deemed that the property was underwater. So, 
looking to get the modification with Chase [Bank], they finally agreed to it. And they sent a trial modifi- 
cation contract for $1488 a month. And I’m like, okay, so this is something | can work with, even with my 
underemployment [and] the inheritance running out. 


Despite paying her mortgage every month for two years, under the presumption that the modification would be- 
come permanent, her mortgage was ultimately sold to another lender, beginning the modification process anew. 


Kay Move: There was this algorithm where you had to be making you know, X amount of money 
over your mortgage price in order to even be considered for modifications at lesser rate. So, it’s 
like, the more money you made, the better modification package they would give you. At one time, they 
were offering interest rates at 2%. My modification ended up being at 4%. But they also had something 
they were offering called principal reduction. They were paying off $100,000, or even half of people’s 
mortgage, just paying that off. But only if you make enough money. And I’m like, if | made all this 
money, | wouldn’t even need a modification, | would just pay the bill. | wasn’t thinking about it in 
these terms at the time, before | got into my advocacy work, but it’s like, okay, well, if Black people 
are, you know, the data is showing that they’re underpaid, and most situations that their median 
incomes is like [$]40,000 or under. So, they set the rules, so that it’s unattainable. 


Over the years, Kay Move’s mortgage was sold to multiple lenders who engaged in practices such as increasing 
her payment by $100 without notice and subsequently refusing to accept her payment. After falling into default, 
the lender foreclosed on Kay Move’s home, and it was nearly sold. 


Kay Move: My house was on the auction block. | couldn't go because | had to work. But | did have 
a friend go for me. And he said that it was like a scene from the movie Men in Black because it 
was all these private investors with earpieces and talking. And they were calling the houses, and 
then people would bid on them... Not just normal people going to try to buy a house [but] these were 
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private investors. And that’s a big problem. Sacramento sold a large swath of the housing inventory to 
these private investment firms like BlackRock. So, they buy up the properties, and then everybody has 
to go in as a renter, and then they’re charging exorbitant prices for rent. So that’s how we ended up in 
that situation. But he said it was basically like a scene from the movie Men in Black. And he said, they 
called my house, and then they were like, oh, no, this one has a stay on it. So, this one won’t be 
sold today, but that’s how close my house got to being sold out from under me. 


Corporations Buying Up Single-Family Homes 

Consistent with Kay Move’s account, The Man Whose Blood Remembers described how in the current housing 
market, investors and corporations are continuing to overbid for homes that enter the market. The practice makes 
it virtually impossible for individual families to buy homes, even in neighborhoods in which they have always lived. 
As an aspiring small-business owner in real estate, the phenomenon also meant that The Man Whose Blood 
Remembers’ previous work to position himself to begin his business was moot. 


The Man Whose Blood Remembers: Basically, people who have like billions of dollars and stuff, 
they’re purposely purchasing any homes that come on the market. They will purposely purchase it at a 
higher rate. So that, basically, can end up driving the market. So that’s happening ... They only, build 
a certain amount of homes at a certain time, which causes overbidding. And so, then when some- 
one overbid[s], and it happens multiple times, they can now use that as like the point of [value]. There 
was some homes that | was actually attempting to try to buy. And that was one of the things they did. 
[When] they started off, it was like [$]300,000 for certain homes. And then they would only build a cer- 
tain amount. And they have you go through this process where you're waiting, and then you try to buy 
it, and then someone bids like [$]100,000 extra. | don’t have [that] type of money ... | did all this work 
to get in this position to finally be able to almost bid in this. Now, something new is put in place 
to, where | still can’t because now people are coming up with $300,000 ... | can’t compete with that. My 
family don’t have money like that. | barely got to a position where | can even almost try. 


PSYCHOLOGICAL & EMOTIONAL TRAUMA 


The impact of psychological and emotional trauma was another dominant theme across the interviews. One of 
the repeated notions was that when recounting past harms there’s a reluctance among elder African Americans 
to talk about their experience. 


The Man Whose Blood Remembers: She [his grandmother who was a sharecropper as a child] en- 
countered a lot of racial racism. But | think for her being so young, and encountering it, she didn’t really 
look at it for being that. But when she shared the story, which was difficult to get ... from what I’ve 
been seeing, some of the older generation[s] don’t really like sharing some of their experiences. 
So, it kind of took a lot to get her to talk about it. But then she didn’t want to really, like really take a 
deep dive and think on it too much, which is understandable, because it was traumatizing. 


Ronnie Lynne: My elders were very religious or Christian. So, that’s how they dealt with it was through 
their faith. Black Americans were super into the church. That was how they dealt with their pain. 
[It] was through the church through community. But there was clearly harm, you know, trauma. It 
just was something you didn’t talk about ... The older Black people, that’s how they dealt with 
it. They will go to church three, four times a week, they will yell, scream and just the assurance 
that they believed God was with them. 


Notably, in both instances, narrators are describing the impact of the psychological trauma on their elder family 
members. That is, the experience of trauma limited their elders’ ability to talk about the struggles they have un- 
dergone and thereby limited these narrators’ ability to understand their family histories. 
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Among the narrators who described their own psychological trauma, they were able to speak more about the 
specific origins of their trauma and what the experience of trauma looks like in their lives. For one narrator, his 
trauma originated from being forced to continue facing the land ownership harms that took his family’s land. 


Foundational Black American: The trauma that | mentioned — when we talk about slavery, | can’t re- 
late to that, because | just can’t. But the trauma | mentioned is like everything after | think. Okay, slavery 
was legal, it was wrong. There are some cruel things that happen. | didn’t live it. But what | do live and 
what’s in my veins are those ancestral ties. When I say trauma, there are sleepless nights. Whether 
people believe it or not, I’ve had my great grandfather come and talk to me. And tell me | haven’t found 
all the documents yet. And so, some of that is the lack of trust. | walk through life convincing myself that 
| have to believe that not all white people are a certain way. | have to look for the good in people. Even 
though the majority of white people are afraid of other white people because they’ve told me, and they 
show me what their continued silence of allowing this systemic system to continue on. So those are 
emotions that | cannot even begin to describe. But it’s stress. When we think about why do Black 
men have high blood pressure? Have ailments? You know, why am | passionate? Why does my 
voice fluctuation change? My voice? That’s trauma. That’s — | don’t Know any other way to explain 
it. Right? | have to humble myself and suppress feelings and emotions, and that’s traumatic within itself. 
It’s actually relieving sometime[s] to let my voice go up. But I, | feel like well, if | do that, | might 
scare somebody, or I’m going to be titled as the angry Black man that has a cost. That comes with 
[a] cost. People say, “How do you sit and talk to these people?” And | say, because not everybody did 
what’s being done. But it’s trauma. When | hear white people tell me, “We stand with you. [We] just 
have to be silent now.” 


For another narrator, her trauma sourced from going through the process of filing a suit against the State of 
California based on racial and gender discrimination. In addition to her diagnosis with nerve damage following 
her experiences of harassment, she illustrated the emotional toll that fighting the case itself took both on her 
and her family. 


Interviewer: And one of the things that you mentioned, is in deciding to accept the settlement. You 
wanted to be able to be a mom again. To the degree that you feel comfortable, what ways did you find 
that focusing, you know, working on your case took you away from being a mom? 


Violet Allen: Depression, | was very depressed. [I was] unable or just failing to engage in the way and 
at the level that | did. | think when | had my daughter, one of the things that | always wanted her to know, 
was that when she entered a room, that | was happy to see her. That | was joyful to see her. That her 
just entering a room would light me up, and light up my life. And when | was going through this process, 
| found that | was very unhappy, and that when she entered a room, | wasn’t joyful. Just her presence 
would literally bring me joy because | wanted this child so badly, and | have this beautiful baby. And so, 
when | was going through this just not engaging in a way that she deserved. 


FAILURE TO ACKNOWLEDGE TRUE HISTORY 


One of the final major themes across the interviews was the harm associated with failing to acknowledge history 
in its truth. Some narrators connected this failure specifically to experiences in education in which history was 
deliberately obscured, such as The Man Whose Blood Remembers’ description of his teacher explaining the 
Civil War as an issue of states’ rights. 


However, many more connected a failure to acknowledge history more broadly. Often this theme occurred con- 
currently with the theme relating to inaccessibility to data and records. As noted, Foundational Black American 
described how histories of Black land ownership in California, and limitations on access to records which illustrate 
that land ownership has both limited his ability to learn about his own family and erased the contributions of oth- 
er Black pioneers. 
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One narrator connected this lack of knowledge of African American history and their contributions to the U.S. to 
a sense of shame and lack of purpose for many African Americans. 


Ronnie Lynne: For me, as a Black American, | felt like growing up, we were made to be ashamed of 
who we are as Black Americans. | was always hearing Black Americans talk about Egypt. Oh, we’re 
Egyptian. It was just something to make us feel like, we we’ve done something, and it was just 
[having] this obsession with trying to prove that the first Egyptians were Black instead of us 
being proud of what our families built here, you know, we, we can never just be proud of who we are 
as Black Americans. Like, you know, | love the fact that, you know, I’m of African descent, but | also felt 
like we were told made me feel like Africa was better than what we built here character, like, we were 
ashamed that our ancestors were slaves. But for me, what helped me was just accepting that my family 
built their own culture here. And they, you know, there’s nothing to be ashamed of, like, they overcame 
such great obstacles ... We get judged a lot as Black Americans. We were always told we don’t 
work hard enough. We’re always complaining. You don’t value education. And you know, the 
history says otherwise. History says that Black people built their own schools — HBCUs. The histo- 
ry shows that Black Americans fought for public schools, so everybody can get a free education. But 
yeah, you have immigrants who come here and white people who say, well, why don’t you just do what 
Asian Americans do? They go to college. And you know, people don’t know our story ... | feel like a lot 
of Black Americans, they don’t have a sense of purpose because they don’t value their legacy. 
They don’t value what their families went through. They’re looking outward. Just for validation 
... SO, for me, definitely teaching history in a way that centers our identity, you know, instead of us, you 
know, | think like Black Americans just need that space. 


ADDITIONAL FINDINGS & CLOSING THOUGHTS FROM NARRATORS 


Connected to the dominant themes of harm detailed above — home and land ownership, education, employment, 
psychological and emotional trauma, and failure to acknowledge true history — the narrators’ stories also reflect- 
ed several additional themes, but to a lesser extent. 


Health Harms Connected to Employment 

While health harms did not emerge as a dominant themes, notably most of the health-related harms described 
were linked with employment. The two most prevalent sub-themes were issues around taking health-related 
leaves and employment conditions that correlated with injury and fatality. Of the four women who were narrators, 
three of them described issues with taking employment leaves related to medical conditions. Additionally, each 
of those three women described employment situations experienced by themselves or their family members which 
correlated with injury and, in the worst cases, fatality. 


Inaccessible or Inadequate Government Services 
Specifically, four areas were mentioned regarding inaccessible or inadequate government services: 


1. Denied benefits for Black veterans under The Servicemen’s Readjustment Act of 1944, common- 
ly known as the G.I. Bill: Relating the experiences of her two grandfathers, Ronnie Lynne, described 
how despite their service in World War II, neither was able to access the benefits of the G.1. Bill. Moreover, 
once they came to California, both experienced difficulty getting jobs, despite their service. As mentioned, 
her paternal grandfather, ultimately, launched his business after being unable to find work. Nevertheless, 
he frequently had to hire white men to pretend they owned the company. 


2. Small Business Administration (SBA) loans: The Man Whose Blood Remembers found that despite 
claims that the SBA and the Minority Business Development Agency (MBDA) are professed to help Black 
and minority business owners, he found little support when referred to an MBDA-affiliate organization for 
support. He remarked, “[The MBDA] have these other government organizations that’s connected with 
them. But one of the groups that they referred me to was actually called ASIAN, that was the name of 
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the organization. It was actually spelled Asian, and it actually meant something. But it was connected 
with one of the groups that’s supposed to help me get a loan. And of course, they didn’t give me nothing, 
you know.” 


3. Services for working caregivers: As a working single mother, Freda Day experienced the challeng- 
es of those who make too much to qualify for support services related to housing, childcare, or health- 
care but cannot make enough money to afford all these expenses, especially when they’re caring for 
multiple generations. In discussing these challenges, she described the need for a sliding scale and 
more support for families caring for Black elders who have lived through years of hardship that con- 
tribute to health disparities 


4. Legal representation for parolee candidates: During her five years as a parole revocation attorney 
with the California Parole Department, Violet Allen observed what she characterized as the frequent lack 
of a zealous defense. She noted, “An inmate had a specific period of time within which he or she could 
be on parole ... Let’s say it was four years. [I] found that the board was holding inmates after this 
four-year mark. This information would come to the attorney’s knowledge ... But rather than chal- 
lenge that and push for the inmate’s immediate release, it would be something where the attorney didn’t 
want to rock the boat in order to not get work. You want to continue to get work. So, parole revocation 
work became an economy fueled off of maintaining folks in prison. 


Civil & Military Service Consistently Reflected in Personal Histories 

It’s notable that as they spoke about their family and personal histories, every narrator’s history reflected a com- 
mitment to military or civil service to their country as teachers, judges, municipal workers, and soldiers. Bishop 
Porter proudly spoke about the feats of military bravery for which two of his relatives had been honored. Kay 
Move, while priding her parents’ work as lifelong civil servants also mourned her father’s premature death from 
a brain aneurysm at the age of 59, which his coworkers attributed to hidden stressors on the job. 


Belief in Repairing America as a Whole 


Finally, the narrators echoed the sentiment that they wanted harms to be acknowledged and repaired not only 
because of what has happened to the descendants of slavery, but because the contributions Black Americans 
have made and can make with reparations have integrally shaped the nation for the better. Thus, they believed 
that providing reparations to the descendants of slavery was not just an effort to repair Black America, but to heal 
the nation as a whole. 


The Man Whose Blood Remembers: “I really do believe if you fix the descendants of slavery in Amer- 
ica ... [and] the government actually do what they supposed to do ... it actually allows the U.S. to say 
and show, we were actually willing to clean up our own messes. We were willing to be the country 
we said that we were when we said liberty and justice for all.” 
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SECTION 5 


PUBLIC OPINION SURVEYS ON REPARATIONS 
PROPOSALS & ELIGIBILITY ANALYSIS & FINDINGS 


This section reports findings from the statewide surveys to assess public opinion on reparations proposals and 
on eligibility. The findings are reported for the statewide representative sample in California and for those who 
completed the survey through the community listening session process. The survey results are provided with a 
focus on the following two major areas of inquiry: support for reparations and who should be eligible for them. 


DATA 


The Bunche Center designed a closed-ended survey that queried a representative sample of Californians about 
their support for reparations proposals and their opinion about who should be eligible for that support. The sam- 
ple consisted of 2,449 individuals from across the state who were over the age of 18, and was conducted from 
May 10, 2022, to June 6, 2022. Aproportional stratified sampling frame of the American Community Survey (ACS) 
1-Year estimates of California was used to mirror the state’s demographics in terms of age, ethnicity, gender, and 
race. The research team at UCLA designed the web-based survey and it was administrated by LUCID HOLDINGS 
Marketplace, a third-party source. 


In addition, the community listening session survey was administered between March and August 2022. This 
survey was Offered to those who either directly participated in the community listening sessions or were connect- 
ed to the survey by a listening session participant. In total, 1,934 respondents completed the community listening 
session survey. The analysis below compares the results of the representative statewide survey to those who 
completed the survey based on connections to the community listening sessions, where appropriate. 


METHODOLOGY 


The research sought to understand the level of support for reparations in the state of California. Survey questions 
were developed based on the suggested reparation measures to address past harm according to the United 
Nations Human Rights Office of the High Commissioner: 


> Restitution should restore the victim to their original situation before the violation occurred (e.g., restoration 
of liberty, reinstatement of employment, return of the property, and return to one’s place of residence). 


> Compensation should be provided for any economically assessable damage, loss of earnings, property 
loss, economic opportunities, or moral damages. 


> Rehabilitation should include medical and psychological care and legal and social services. 


> Satisfaction should include the cessation of continuing violations, truth-seeking, search for the disap- 
peared person or their remains, recovery, reburial of remains, public apologies, judicial and administrative 
sanctions, memorials, and commemorations. 


A Likert scale was used to collect respondents’ attitudes and opinions on the extent to which the participant agrees 
or disagrees with reparation measures for eligible Black residents in California. The scale was used to rank sur- 
vey respondents’ level of support by choosing one of the following: strongly support, support, likely support, 
strongly oppose, oppose, likely oppose, neither support nor oppose, and unsure. For ease of presentation, the 
responses are reduced to three broad sentiments: support, indifferent, and oppose. The newly defined support 
category combined the strongly support, support, and likely support responses, while the oppose category com- 
bined strongly oppose, oppose, and likely oppose. The indifferent category collapsed the neither support nor 
oppose category and the unsure category together. 


For racial atrocities committed in California, our research identified three main categories for reparation remedies, 
direct cash compensation, monetary, (no direct cash) measures, and non-monetary measures. In this case, direct 
cash compensation refers to a one-time cash payment. 
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Monetary measures are a collection of economic and financial proposals that invest in Black communities, such 
as: economic investments (e.g., grants, business loans, entrepreneurial investments); education (e.g., educa- 
tional grants); health care (e.g., expansion of Medi-Cal); housing (mortgage assistance/down payment/housing 
revitalization grants); loan/debt forgiveness (e.g., student, mortgage, business debt relief) ; and financial resourc- 
es (e.g., universal basic income, baby bonds, annuities, endowments, trust funds). 


Non-monetary measures refer to proposals such as an apology from the state; curriculum reform (i.e., K-12 ed- 
ucation on Slavery/Transatlantic Slave Trade); monuments (e.g., memorials to honor victims of Slavery/Transat- 
lantic Slave Trade, abolitionist monuments); and restoration of unfairly seized property/land. 


This section first presents results from the representative statewide sample and then compares them to the results 
from the community listening session surveys. 


KEY FINDINGS 
SUPPORT FOR REPARATIONS 


A Majority of Californians Support all Types of Reparations Measures 

Past research has focused on reparations in the form of direct cash payments for harm caused and has shown 
that support for reparations falls when reparations is defined as such. Although our research finds there is ma- 
jority support for reparations in the form of direct cash payments (64%), support is significantly higher for remedies 
that include monetary measures (77%) but do not include cash payments. Support is also significantly higher for 
remedies that include non-monetary (73%) forms of reparations (Figure 8). 


Support for Reparations in California by Measure 


a ¥ a 


64% 77% 73% 
Support Support Support 


25% Oppose 11% Undecided 17% Oppose 6% Undecided 18% Oppose 9% Undecided 


Direct Cash Monetary (No Cash) Non-monetary 


Figure 8. Support for reparation measures for the state sample 


These findings support past research but show that support for monetary reparations (arguably equivalent to 
cash in value) is quite high if cash is not included. Despite this, a majority of Californians support a direct cash 
form of reparations. 


Below, support in California for all three reparations measures is explored by key demographic variables. The 
results shows that support for reparations in California differs significantly by race, age, educational attainment, 
and political affiliation. 


Black Californians Are Much More Likely to Support All Reparation Measures 


(Especially Direct Cash Transfers) 
Support for direct cash compensation vastly differs by race (Figure 9). Non-Hispanic Black (86%) support for 
direct cash payments was nearly two times greater than support among Whites (48%) and Asian Americans. 
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Support within the Latinx community for such forms of reparations is fairly strong as well, with nearly two-thirds 
(61%) supporting direct cash compensation. 


Support for Reparations Measures By Race 


Direct Cash Monetary (no cash) Non-monetary 


White «Black mHispanic sAsian Other 


Figure 9. Support for reparations by race from the state sample 


Still, support for monetary (no cash) measures was the most supported reparations measure across all racial and 
ethnic groups. Black Californians support this reparations measure the most (at 89%) and only slightly more than 
their support for direct cash payments (see above at 86%). Over three-fourths (79%) of the Latinx community 
indicated support for monetary based (no cash) reparations measures, while support for this reparations measure 
for whites, Asian Americans, and others hovered in the 60% range. Still, a majority of these groups supported 
monetary (no cash) measures for reparations. 


Further analysis not shown here reveals that Black Californians’ higher support for monetary (no cash) reparation 
measures is driven by their strong support for business investments (82%) within Black communities and educa- 
tional investments (81%). Their support for non-monetary reparations measures is driven in part by their much 
stronger support for the restoration of seized property (78%), compared to other racial/ethnic groups. 


Younger Californians Are More Likely to Support Reparations for Eligible 

African Americans 

The survey found that younger Californians support all reparation measures more strongly than older Californians 
(those older than 45) (Figure 10). 


Age is a particularly significant indicator for the strength of support for direct cash payments as the reparations 
measure. According to the breakdown provided for the state sample, respondents aged 30 to 44 (74.2%) offered 
the most significant support for direct cash compensation, followed by roughly three-fourths (73.6%) of those 
aged 18 to 29. By contrast, only roughly one-third (38%) of respondents aged 65 or older expressed support for 
this measure. 


There is a similar trend regarding the level of support for monetary (no cash) and non-monetary measures. While 
a large majority (83%) of people aged 30 to 45 supported monetary no cash reparations, support declined (73%) 
with those aged 45 to 54. Similarly, support (62%) for non-monetary measures was significantly lower for people 
aged 55 to 64 than among those aged 18 to 29. 
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Support for Reparation Measures By Age 


Direct Cash Monetary (no cash) Non-monetary 
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Figure 10. Support for reparation measures by age 


Women in California Are Slightly More Likely to Support Reparations for Eligible 


African Americans 

The proposal for direct cash compensation was equally supported by men (62%) and women (62%). However, 
support varied in the support for monetary (no cash) and non-monetary measures. Overall, women expressed 
more support for monetary no cash reparations measures (79%) than men (74%). The greatest difference in 
support between women and men was regarding non-monetary reparations measures, which women were much 
more likely to support — 75% of women versus 69% of men (Figure 11). 


Support for Reparations Measures By Gender 
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Figure 11. Support for reparation measures by gender 


More Educated Californians Are More Likely to Support Monetary (No Cash) Reparations 
With respect to educational attainment, the results from the state sample show that the greatest support for rep- 
arations came from more educated Californians — those with a bachelor’s degree or more — who supported 
monetary (no cash) reparations at 87% and 85%, respectively (Figure 12). While a majority of Californians ex- 
pressed support for direct cash payments, this support did not vary significantly by educational attainment. Sup- 
port for non-monetary remedies as a form of reparations also did not significantly differ by educational attainment, 
except that those with only a high school diploma were less likely than others to support this form of reparations. 
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Support for Reparations Measures by Educational Attainment 


Direct Cash Monetary (no cash) Non-monetary 
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Figure 12. Support by educational attainment 


Democrats in California Are More Likely to Support All Measures of Reparations for 


Eligible African Americans 

Political affiliation had a significant impact on support for reparations. Democrats overwhelmingly expressed the 
most support for all types of reparations: for direct cash compensation (73%), monetary (no cash) measures 
(86%), and non-monetary (82%) reparation measures (Figure 13). 


Support for Reparations Measures By Political Affiliation 


Direct Cash Monetary (no cash) Non-monetary 


Democrats sRepublicans #=Independents 


Figure 13. Support by political affiliation 


In comparison, Republicans supported direct cash payments as a form of reparations (41%) at a level nearly half 
that of Democrats and nearly a third less than Independents. However, a majority of Republicans indicated sup- 
port for monetary (no cash) reparations measures (58%) and non-monetary measures (52%). There was also 
strong support for monetary (no cash) reparations measures from Democrats (86%) and Independents (71%). 


The Level of Support for Reparations Differed between the California Statewide 
Sample and the Community Listening Session Sample (but Only for Those Not Black) 
Figure 14 compares the results from the California Statewide representative sample and that from the commu- 
nity listening sessions. It is important to note that well over 90% of those who attended the community listening 
sessions were Black. 
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Comparison of Statewide and Community Samples: 
Support by Reparation Measures 


Direct Cash Monetary (no cash) Non-monetary 


91% 89% 


0 


1 2 3 
= State Sample Community Sample Black Residents (state sample) 


Figure 14. Comparison in the level of support for reparations within the state 
sample, community sample, and Black respondents from the state sample 


Significant differences were seen in the level of support for reparations across these samples. To begin with, 
support for direct cash compensation (96%) was significantly higher in the community listening session sample 
than in the state. There was a nearly 30-percentage-point difference in the level of support between the commu- 
nity listening session sample and the state representative sample for this form of reparations. Respondents in 
the community listening session sample were also much more likely to support monetary (no cash) and non-mon- 
etary reparation measures when compared to all Californians. 


However, the differences in support for reparations were smaller when comparing the levels of reparations support 
between Black respondents in the statewide sample and the community listening session sample, which was 
overwhelmingly Black. Black respondents from the statewide sample shared a perspective with those who par- 
ticipated in the community listening session regarding support for most reparation measures. Nearly all participants 
from the community listening session sample (91%) supported monetary (no cash) measures, as did a large 
majority of the Black respondents (89%) from the state sample. Moreover, the level of support for non-monetary 
measures (88%) from the community sample was nearly the same as Black respondents (84%) from the state 
sample. The one slight deviation in these observations was support for direct cash payments where support for 
this form of reparations is more strongly supported — by a margin of 10 percentage points — by community par- 
ticipants than by Black residents in the state. 


ELIGIBILITY 


There Was a Difference in Opinion Regarding Eligibility for Reparations between the 
Statewide and Community Samples 

The survey also queried respondents about their responses to questions regarding who should be eligible for 
reparations in California. The opinions about who should be eligible for reparations differed across the statewide 
sample, the community listening session sample, and Black residents in the statewide sample. A plurality of re- 
spondents in the statewide sample supported reparations for all Black people (30%) followed closely by support 
for lineage-based reparations (29%). Lineage-based reparations refers to people who are descendants of those 
enslaved in the U.S. In the statewide sample, 24% believed that reparations should be for those Black people 
who experienced race-based discrimination (Figure 15). 
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Eligibility 


State Sample Communi ample ‘e Sampl 


% of respondents % of respondents % of respondents 


OTHER ™ OTHER 11% OTHER 7% 


RACE-BASED RACE-BASED RACE-BASED 
DISCRIMINATION | 24% DISCRIMINATIO 9 DISCRIMINATION 
IN THE U.S NIN THE U.S IN THE U.S 


DESCENDANTS 208 DESCENDANTS/ 7. DESCENDANTS 
LINEAGE ae LINEAGE ae LINEAGE 


ALL BLACK | 4. ALL BLACK | ,.. ALL BLACK 
PEOPLE 30% PEOPLE i PEOPLE 


Figure 15. Eligibility support by state, community, and Black respondents 
within the state sample. 


On the other hand, 67% of respondents in the community listening session sample supported reparations for 
people who descended from those enslaved in the U.S. (lineage based), while 18% supported reparations for all 
Black people. Black Californians were in the middle of responses when compared to both the overall statewide 
and community listening session samples. Black Californians indicate nearly equal support for lineage-based 
(40%) reparations and for reparations for all Black residents (39%). 
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SECTION 6 


KEY TAKEAWAYS 


The overarching goal of the Bunche Center’s Community Engagement Project was two-fold: 


1. To give the community voice and allow them to express their concerns, desires, wishes, and perspectives 
in the conversation about reparations in California. 


2. To provide the Task Force for the Study of Reparations Proposals for African Americans with direct com- 
munity input as it deliberates reparations proposals. 


Through three major research activities, the Bunche Center’s Community Engagement Project sought to collect 
and document information regarding race-based harms, support for reparations and their kind, and who should 
be eligible for them. These efforts included collecting information from community listening sessions that were 
organized and held by a strong group of community-based anchor organizations, from oral histories and person- 
al testimonies of those who participated in the process, and from a survey developed by the Center. 


This project documented a wide variety of racially based harms experienced as told through various means by 
members of the Black community in California. Moreover, the members who provided personal testimony or 
unsolicited opinions and stories at the community listening sessions were in close agreement about how these 
experiences reduced their quality of life and, in many instances, compromised their mental and physical health. 
These members also agreed that acknowledgment and recognition of the harms should, at minimum, be public- 
ly made and that the harms warrant serious consideration for restitution. 


The Bunche Center Community Engagement Project found remarkable similarities in the themes, concerns, and 
remedies collected across these three distinct research activities. In both the community listening sessions as 
well as the oral histories and personal testimonies, the types of race-based harms expressed converged. The 
harms expressed included those related to barriers to educational success; miseducation around racial histories; 
economic disenfranchisement; criminalization based on race; and race-based harms in housing and labor markets, 
to name a few. These all led in some way to psychological and emotional trauma. 


The Bunche Center Community Engagement Project also finds consistency in sentiments about who should be 
eligible for reparations. The two most mentioned eligibility standards included lineage based ones or for all Black 
people. The lineage-based standard referred to those whose ancestors could be traced to those enslaved in the 
U.S. In contrast, all Black people refers to those who are Black and may or may not have ancestors to trace back 
to those enslaved in the U.S. Fewer made mention of whether only Black people who experienced race-based 
discrimination should only be eligible. 


Surprisingly, or unsurprisingly, the remedies proposed, especially in the community listening sessions and through 
the oral histories and personal testimonies, were remarkably similar. Not only were their calls for and support of 
direct cash transfers, but also for monetary interventions that were not direct cash-based transfers. These includ- 
ed such things as business, education and community-based investments, debt relief from student loans, mort- 
gages or business loans, and calls for land ownership or return of land improperly confiscated, among other 
things. They also included identifying non-monetary remedies, including reform of the criminal legal system or 
reworking school-based curriculums to reflect more accuracy of the Black experience in American history. 


The survey designed and administered by the Bunche Center provided Californians and members of its Black 
community an opportunity to express their desire and level of support for reparations in measurable ways. In 
separate efforts, it asked a representative sample of Californians — as well as those who were connected to the 
community listening sessions — a series of questions about support for different kinds of reparation measures for 
eligible persons. These measures were grouped into three distinct categories: 1) direct cash payments, 2) mon- 
etary measures that included no cash, and 3) non-monetary measures such as apologies or monuments. 


The Bunche Center Community Engagement Project found that a majority of Californians support all three types 
of reparations measures. Still, support is significantly higher for remedies that include monetary (no cash) mea- 
sures. Black Californians are much more likely than other racial and ethnic groups to support all three reparation 
measures (especially direct cash payments). However, they still supported monetary (no cash) measures at the 
highest level. 


942 


Younger Californians, Democrats, and, to a lesser extent, Independents are more likely to support all three rep- 
arations measures for eligible African Americans than their older and Republican peers. Combined, these results 
show strong support in California for remedies that address racial harms to African Americans in California. 


While most Californians agree on their support for reparations, they are less clear on who should be eligible. 
Californians and Black Californians, in particular, are split in who they think should be eligible for reparations. By 
similar percentages, both groups indicate that eligibility for reparations should go to all Black people and to those 
who are descendants of enslaved people in the U.S. This is in contrast to community listening session participants 
who were slightly more in favor of eligibility criteria that only included descendants of those enslaved in the U.S. 
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PART VIII 


RECOMMENDATIONS FOR EDUCATING THE PUBLIC 


CHAPTER 55 = Educating the Public & Responses to Questions 


COURTESY OF CALIFORNIA SECRETARY OF STATE/CALIFORNIA STATE ARCHIVES 


I. Introduction as «See. § 


AB 3121 charges the Task Force with recommending ap- OC, BAe tt 
propriate ways to educate the California public of the e 
Task Force’s findings.’ To achieve this goal, the Task Force 
consulted academic experts to develop a concept for ed- 
ucating students of all ages and backgrounds, as well as 
the public in general, through a curriculum designed to ; tear ; 7 atry 
make the Task Force’s work accessible. pt Oe Ee a Soe a ae ee 


The Task Force recommends that the Legislature 
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Force developed with the support of these experts, as agg Se ae Sy Pee Ie Sap oe Pee 
a standard curriculum. The Task Force further recom- pee ae per oan GC aie wee c 
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of age-appropriate curricula across all grade levels, as Le es Aare of epee sit Meth eat eek te ee 
well as the delivery of these curricula in schools across wily Shalt Ce alorrcet erect: Li try C¢ Atl bea 
California. The Legislature should also create a public ALE ; 
education fund, specifically dedicated to educating the 2 ce el 
public about African American history, and support the 7 S 
initial and ongoing education about the Task Force’s entatrves, and be P ciaguahae tatoo COPE CT AGS 
findings. Additionally, in order to facilitate continued EC. LF. 

conversations in communities across California fol- alla = 
lowing the publication of this report, the Task Force has N26 eas 

developed materials included within this chapter that Leclorderwcte Cr Che Covel £ewe? hoe Shire 
will help answer some potential questions people may @ of frente, ara Cerri a i fife re tale 
have about reparations. These questions are expected we Chan live Yyewrs 

to come from—and the answers should be responsive 8 
to—those who support reparations but want to better acts 
understand their justification, those who might be un- 
aware of the need for or purpose of reparations, and 
those who are opposed to reparations but may benefit SCC. 7 FP . 
from additional information. Mi 
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II. Educating the Public ls apis Lame ede an cease 


The Task Force’s Initial Efforts to Educate fee. 7b. 
the Public Oe RAMUS Arad aoe Sere 2 eee oe OOo 
In order to educate the public about the significant j 
findings and recommendations contained in this re- WAZ J i ; 
port, the Task Force engaged in extensive outreach, both toto prrste Ftd Ld go ta e \rewo Madu 
through its members and through the Ralph J. Bunche BO tera, iene pag a ees es VE 

Center at UCLA (Bunche Center), as detailed in Chapter Vere, ; 

32 of this report. All of the Task Force’s meetings took [% x (f 

place in public, either via a videoconference platform 
or through in-person meetings that took place in San 


Article |, Section 18 of the California Constitution declares “Neither slavery, nor involuntary servitude, unless for the punishment of crimes, shall ever be tolerated in this state.” (1849) 
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Francisco (March 2022), Los Angeles (September 2022), 
Oakland (December 2022), San Diego (January 2023), 
Sacramento (March 2023), Oakland (May 2023), and 
Sacramento (June 2023). All meetings were also live- 
streamed through the California Department of Justice’s 
website. All materials considered by the Task Force in 
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The public gives input during a California Reparations Task Force meeting in Los Angeles. (2022) 


these meetings were posted on the website hosted by the 
Department of Justice for the Task Force’s administra- 
tive support: https://oag.ca.gov/ab3121. These materials 
have included not only drafts of report components 
and expert reports considered by Task Force members 
to generate the legislative recommendations contained 
in this report, but also presentations made to the Task 
Force by witnesses appearing before it and public com- 
ments and emails submitted to the Task Force’s email 
intake portal. Various Task Force members engaged in 
community outreach and engagement through national 
and local news media broadcast and social media, and 
appeared on numerous panels and at events addressing 
the subject matter of the Task Force’s work. Following 
the issuance of its Interim Report in June 2022, the Task 
Force received scores of organizational endorsements 
of the work of the Task Force, the study of reparations, 
or both. This support has come from large and small 
organizations, including social service providers, bar as- 
sociations, civil rights advocates, professional national 
psychological associations, educators and social work- 
ers, and groups representing the faith community. 


The work of the Task Force has prompted individuals 
and organizations to pursue independent public edu- 
cation initiatives including serial television programs 
based on the harms chronicled in this report; and docu- 
mentary film projects capturing Task Force proceedings, 
findings, recommendations, and remarks by Task Force 
members. The Task Force anticipates that these produc- 
tions will contribute to the public’s understanding of the 
reverberating impact of 246 years of enslavement and its 
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lingering effects, and also generate discussion and sup- 
port for reparations for African Americans in California. 
Therefore, while these independent projects are neither 
subject to approval nor endorsed by the Task Force, the 
Task Force welcomes and encourages the wide dissem- 
ination, across multiple platforms, of the information 
contained in this report. 


The groundbreaking work of the Task Force, its 
members, consulting experts, and the attorneys, 
researchers, and staff of the California Department 
of Justice’s Civil Rights Enforcement Section and 
Research Center has illuminated a history of discrim- 
ination and its resulting harms— heretofore ignored, 
buried, or willfully forgotten. It has also established 
the foundation for further educational efforts to 
make clear the necessity for policies to address such 
harms and deter their repetition. 


Principles Underpinning a Concept to 
Educate the General Public 

The Task Force recommends that the Legislature con- 
tinue the development of a curriculum based upon 
the Task Force’s final report for grades 9-12 school stu- 
dents. In furtherance of this recommendation, the Task 
Force retained two professors, Dr. Travis J. Bristol, an 
associate professor of teacher education and education 
policy at the University of California, Berkeley, School 
of Education, and Dr. Tolani A. Britton, assistant pro- 
fessor at the University of California, Berkeley, School 
of Education, to advise the Task Force on the structure, 
components, and process of an appropriate curricu- 
lum and pedagogy. Their feedback provided the basis 
on which the Task Force formulated the recommenda- 
tions set forth in this chapter. 


The development of such curriculum will benefit the 
public at large, including students in other states, by 
teaching a major portion of American history that is 
largely unknown. For example, Chapters 1-13 of the 
report summarize the harms and “lingering negative 
effects of the institution of slavery and... discrimina- 
tion... on living African Americans and on society in 
California and the United States.”* Chapter 32 further 
details the legacy of these historical and present-day 
harms. And Chapters 34-40 detail the vast extent to 
which federal and California laws created a system of 
subjugation of African Americans as a group and exac- 
erbate lingering material and psychosocial effects of the 
enslavement and post-enslavement periods. 


The initial work of Professors Bristol and Britton will 
focus on grades 9-12, but as discussed below, the Task 
Force further recommends that the Legislature fund 
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the establishment and implementation of standard ed- 
ucational programming at age-appropriate grade levels, 
from early elementary school through college. 


In addition, the Legislature should ensure that the 
Task Force’s final report is circulated as widely as possi- 
ble, in both electronic and paper formats, throughout 
California—including to universities and colleges, 
schools, governmental bodies, libraries, private orga- 
nizations, and other institutions as well as to members of 
the public. Translated versions should also be available 
in Spanish and other languages that are frequently used 
at the state and local level, as appropriate. 


The Task Force believes that the Legislature should be 
mindful of several important goals in ensuring the public 
is educated about both the critical historical informa- 
tion contained in the Task Force’s report and the Task 
Force’s findings and recommendations. The Legislature 
should also seek to build a collective base of knowledge, 
to inform racially diverse communities and to appeal to 
different ways of learning. California is an extremely di- 
verse state, and so the task of educating the public should 
be approached in a manner that will ensure that educa- 
tional content be accessible to every Californian. Few 
subjects in America are more difficult to discuss, more 
polarizing, and more prone to misinterpretation than 
race. Conversations in the absence of factual historical 
and contemporary issues opens the door to increased po- 
larization, misunderstanding, and division. Accordingly, 
California’s educational effort should be designed 
to encourage honest, informed conversations about 
race among the general public, in 

schools, in religious institutions, at 

dinner tables, in board rooms, and 


to create a common understanding that reparations is 
fundamentally about justice—one that should matter to 
all Californians because it goes to the heart of the ide- 
als that America aspires to embody. Concise statements 
and simplified messaging should be developed (e.g., 
through video, infographics, slogans, and tag lines) to 
define what “reparations” means, make this complex 
and contentious subject matter easier to understand, 
and reveal that this is an issue in which all Americans 
should have a vested interest. 


Public Education Fund 

The Task Force also recommends that the Legislature 
create a public education fund specifically dedicated to 
educating the public about African American history in 
the United States and in California. One model for such 
a public education fund can be found in the Japanese 
American incarceration reparations commission’s rec- 
ommendation of a Civil Liberties Public Education Fund 
(CLPEF), the government-sponsored program that was 
developed out of the Civil Liberties Act of 1988.° CLPEF’s 
mission was to educate the public on the issues sur- 
rounding the wartime incarceration of Americans of 
Japanese ancestry. In 1996, President Bill Clinton ap- 
pointed a board of directors to oversee its operation.* 


The CLPEF board’s stated mission was to publish and 
distribute the records of the hearings, findings, and 
recommendations of the Commission on Wartime 
Relocation and Internment of Civilians (CWRIC) so that 
the events surrounding the exclusion, forced remov- 


in other parts of society. This can 
inspire reflection and requisite ac- 
tion that supports the more perfect 
union that has been repeatedly cit- 
ed as a foundational principle for 
California and the nation. 


The Legislature should also seek to build a collective base of 
knowledge, to inform racially diverse communities, and to 
appeal to different ways of learning. California is an extremely 
diverse state, and so the task of educating the public should be 
approached in a manner that will ensure that educational content 


will be accessible to every Californian. 


As documented in this report, the 

harm to African Americans spans 

centuries, and therefore, the repairs 

should be long in the implementation, involving immedi- 
ate remedial action, a longstanding commitment scaled 
over years to address the enormous harm, and guarantees 
of non-repetition. Accordingly, broad public educa- 
tion about the Task Force’s findings will help effectuate 
these outcomes. 


To ensure that this report and its call for reparations 
is not a passing moment to be soon forgotten, the Task 
Force recommends that there be consistent messaging 
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al, and incarceration of persons of Japanese ancestry 
would be remembered, and the causes and circum- 
stances of this and similar events illuminated and 
understood.° The CLPEF board was also charged with 
making disbursements of $5 million in federal funds, 
a portion of which was used to republish the findings 
of the CWRIC. CLPEF also oversaw the editing of more 
than 4,500 pages of transcripts from CWRIC hearings 
to provide a complete and accessible record for the 
public’s use in understanding what occurred, and the 
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rationale for the reparations program implemented at 
the Commission’s recommendation. 


An additional $3.3 million was distributed to fund 135 
projects, including 18 national fellowships in the areas of 
curriculum, landmarks/exhibits, art/media, community 
development, research, research resources, and nation- 
al fellowships. Among the diverse recipients from 20 
states and the District of Columbia were museums, edu- 
cational institutions, libraries, artist and theater groups, 
as well as individuals. Projects ranged in funding from 
$2,000 to $100,000.° 


In 1997, CLPEF held a national curriculum summit involv- 
ing 50 curriculum grant recipients and educators, with 
the goal of integrating lessons learned into a national edu- 
cation curriculum. CLPEF also held a national conference 
in San Francisco in 1998 to allow grant recipients to share 
and discuss their projects. Earlier in the same year, CLPEF 
and the Smithsonian Institution co-sponsored national 
Days of Remembrance in Washington, D.C. to commemo- 
rate President Franklin D. Roosevelt’s signing of Executive 
Order 9066 and call national attention to this landmark 
event. Several public service announcements were also 
produced with CLPEF funds.’ 


After the federal CLPEF ex- 
pired in 1998, the California Civil 
Liberties Public Education Program 
(CCLPEP) continued and extend- 
ed the work of the federal effort. 
CCLPEP sponsored projects to en- 
sure that “events surrounding the 
exclusion, forced removal, and 
internment of citizens and perma- 
nent residents of Japanese ancestry 
will be remembered, and so that the 
causes and circumstance of this and 
similar events may be illuminated and understood.”® In 
1998, the California Civil Liberties Public Education Act 
authorized $1 million in state funding to support the de- 
velopment of educational resources about World War II 
incarceration and the importance of protecting civil lib- 
erties, even in times of national crisis. Administered by 
the California State Library, CCLPEP awarded nearly $9 
million over 12 years to nonprofit organizations, colleges 
and universities, public libraries, community groups, 
teachers, writers, researchers, and artists.° 


Like its federal predecessor, CCLPEP funded a wide 
variety of projects including: books; videos (docu- 
mentaries or films); curricula (lesson plans as well as 
teachers’ guides and/or teacher training sessions); exhib- 
its; collections or digitization of existing collections; oral 
histories; artistic works, including poetry, music, and art 
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installations; conferences, field trips, or other types of 
special events; academic resources and research; me- 
morials or public honors; and website development.!° 


CCLPEP’s competitive grant program also supported the 
creation and dissemination of educational and public 
awareness resources concerning the history and the les- 
sons of civil rights violations or civil liberties injustices 
carried out against communities or populations. These 
included civil rights violations or civil liberties injus- 
tices perpetrated on the basis of an individual’s race, 
national origin, immigration status, religion, gender, 
or sexual orientation.” 


The Task Force recommends that the Legislature adopt 
a public education fund model that similarly allows 
for versatile projects to support public education, in- 
cluding curricula, audio books, public arts displays, 
literary works, documentary films, student essay con- 
tests, seminars, podcasts, and any other media that may 
be appropriate to educate all Californians about “[t]he 
lingering negative effects of the institution of slavery 
and the discrimination described in [this report] on liv- 
ing African Americans and on society in California and 
the United States,” and all of the findings and recom- 
mendations set forth in this report.” 


One seminal study found that when high school students from 
historically marginalized racial and ethnic groups that were at-risk 
of dropping out took an ethnic studies course, their attendance 
rate increased by 21 percent, their grade point average increased 
by 1.4 points, and they earned, on average, 23 more credits. 


Ensuring the Curriculum Benefits the 
African American Community, Including 
Descendants of People Enslaved in the 
United States 

Not only should an appropriately-developed and compre- 
hensive curriculum benefit California children and the 
public generally, it should also be designed with the goal 
of specifically educating the African American communi- 
ty, particularly children who are descendants of people 
enslaved in the United States. Access to a culturally rel- 
evant and sustaining curriculum increases engagement 
and academic outcomes for students from diverse racial 
and ethnic groups.” For example, one seminal study 
found that when high school students from historically 
marginalized racial and ethnic groups that were at-risk 
of dropping out took an ethnic studies course, their at- 
tendance rate increased by 21 percent, their grade point 
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average increased by 1.4 points, and they earned, on aver- 
age, 23 more credits.’ Another study found longer-term 
benefits for students of color who had been enrolled in 
an ethnic studies course, including that these students 
had higher rates of attendance and graduation, and an 
increased likelihood of attending college when com- 
pared to their peers who did not have access to an ethnic 
studies course.'® While culturally relevant work remains 


for young adults in carceral settings. 


important for all students, disengagement in high school 
is associated with fewer positive life outcomes such as a 
lower likelihood of high school graduation and college 
enrollment.’ Since high school is an important time 
to prepare students for life and a career, part of that 
preparation should include a curriculum that speaks to 
both the structural challenges and opportunities that 
children face. 


Given the clear and compelling evidence on the short- 
and long-term positive academic impacts of culturally 
relevant curriculum on students of color,” there is a 
particular urgency to develop a curriculum on the his- 
torical and contemporary lived experiences of African 
American students in California. On both academic 
and non-academic outcomes, African American stu- 
dents perform at lower levels when compared to their 
peers. For example, in the 2021-2022 school year, only 
30 percent of African American students performed at 
or above grade level on the California Assessment of 
Student Performance and Progress (CAASPP) literacy 
assessment, compared to 61 percent of white students.'® 
Similar outcome disparities arise in the CAASPP math 
assessment, where only 16 percent of African American 
students performed at or above grade level compared 
to 48 percent of white students.” 


The Task Force Recommends a 
Reparations Curriculum 

In order to educate Californians about the findings and 
recommendations of the Task Force, and because of the 
stubborn opportunity gap between African American 
students and their peers, the Task Force recom- 
mends that the Legislature fund the development and 


The Task Force recommends that grade-level appropriate curricula 
be developed across every grade level, and the initial curriculum 
should be designed for high school students and young adults, 
followed by a curriculum for younger children, and one specifically 
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implementation of a standard curriculum encompass- 
ing the contents of this final report. In rendering this 
recommendation, the Task Force recognizes that access 
to acurriculum that reflects the diversity of an increas- 
ingly interconnected world will allow all of California’s 
children to expand their understanding of our state and 
nation. The Task Force recommends that appropriate 
curricula be developed across every grade level and the 
initial curriculum be designed for 
high school students and young 
adults, followed by a curriculum 
for younger children, and one spe- 
cifically for young adults in carceral 
settings. These curricula could also 
be adapted for use by adults in com- 
munity popular education aimed 
at increasing civic engagement. 
Finally, a curriculum should be de- 
veloped for advanced learning and 
to further the academic study of 
these issues at the college and university level. The pro- 
posed curriculum should be cross-disciplinary and seek 
to connect history, literature, math, and science, as the 
final report details the breadth of the harms that need 
to be understood by the public. The curriculum should 
include lessons on reparations that can be embedded in 
existing required high school coursework. 


The Task Force offers the following detailed design plan, 
developed in consultation with the Task Force’s educa- 
tional curriculum experts, Dr. Travis J. Bristol and Dr. 
Tolani A. Britton. 


The initial step requires selection of specific lead curricu- 
lum designers who have a clear sense of the scope of the 
curriculum. Those leads and their selected teams should 
conduct a landscape analysis of existing Black or African 
American studies high school curricula. This should include 
extensive engagement with teachers and community pro- 
grams that have developed and are delivering coursework 
on Black or African American studies and/or reparations. 
The planning team should execute a brainstorming day in 
which a consultation group comes together to share cur- 
riculum design ideas based on existing reparations lessons 
in workshops and to begin the collective design process. 
During this process, the team should consider all ideas, 
including unique and novel ones. 


Following this initial process, the design teams should 
develop a draft outline of model curriculum with the 
lead curriculum co-designers. Using high school as an 
example, the outline should differentiate content across 
grade levels 9-12. The team should design essential ques- 
tions based on each chapter of the reparations report, 
appropriate for grade levels 9/10 and 11/12. The team 
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should then scope and sequence the curricular units 
based on each chapter of the report, as appropriate for 
grades 9/10 and 11/12. Finally, the team should ensure the 
essential questions cut across content areas and align to 
Common Core State Standards. 


In order to test the conceptual product, the design team 
should run one or more one-week curriculum insti- 
tutes, both virtually and in-person, to refine the outline 
of the model curriculum with various groups of teach- 
ers, students, and community-based educators. The 
participants should be surveyed about the process and 
contents of the curriculum, and the lead team should 
meet to review the results, assess progress and feasibil- 
ity, and assess the remainder of the process. 


Following the completion of this preliminary concept 
development, the lead team of curriculum co-design- 
ers should proceed with working with selected teachers, 
students, and community-based educators to pilot ac- 
tivities related to the implementation and real-world 
testing of the model curriculum and collect lesson ex- 
amples for each content area across grades 9/10 and 
11/12. The lead team should convene smaller work groups 
of teachers based on grade and subject taught. These 
groups should meet at least three times per semester. 


The smaller work groups and the larger group of teach- 
ers, students, and community-based educators should 
have one or more dedicated meetings that include de- 
sign time and feedback loops in small groups based on 
the grade and subjects taught in order to fine-tune the 
contents and deployment of the curriculum. 


This process should be followed by further demonstra- 
tion and test sessions—both virtually and in-person—to 
solicit feedback for curricular content for grades 9/10 
and 11/12 from students, community-based educators, 
school-based teachers, parents, and administrators. The 
design team should develop assessments based on stu- 
dent work from the test period for curricular content 
across content areas for grades 9/10 and 11/12. 


Following the development of the curriculum using this 
model recommended by the Task Force, the design team 
should produce a report detailing the methodology for 
the development of the curriculum and make the curric- 
ulum widely available. The Task Force recommends that 
the Legislature hold hearings at an appropriate time to 
study the development and contents of the curriculum 
and, subject to the Legislature’s findings with regard to 
the curriculum, fund and otherwise encourage its im- 
plementation across the state. 


III. Responses to Questions About the Task Force’s 


Reparations Proposals 


With any major initiative, such as reparations, it is nat- 
ural that there would be questions from members of 
the public—whether supporting, opposing, or simply 
seeking answers about reparations. The following are 
anticipated questions and responses to concerns that 
members of the public may have about reparations 
for African Americans in the State of California. This 
section is not intended to be exhaustive. Instead, the 
Task Force offers it as a perspective to contribute to a 
developing national public dialogue and to encour- 
age these difficult and essential conversations in the 
homes of every American. The answers provided here 
are intended to ensure that there are clear responses 
to challenges to reparations, as well as to help facilitate 
those conversations. 
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California was a “free state,” not a “slave state.” 
Why should it be responsible for reparations at all? 


Even though California entered the Union in 1850 asa 
“free state,” the state government at the time nonethe- 
less permitted and committed grave injustices against 
African Americans and allowed its residents to enslave 
African Americans. These injustices—which all took place in 
California—included enslavement, legal public and private 
segregation, discrimination in state funding and program- 
ming, and stigmatization that upheld a white supremacist 
racial hierarchy that remains in place to this day. 


California fugitive slave law. California passed and 
enforced a fugitive slave law, and some scholars esti- 
mate that up to 1,500 enslaved African Americans lived 
in California in 1852.”° In fact, numerous enslavers 
who actively supported the Confederacy moved to 
California before and during the Civil War and brought 
with them or sent ahead the persons they enslaved and 
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saw as their chattel property to work on farms and 
ranches, and to mine gold on their behalf.”! Some of 
these individuals established leadership roles in the 
young state; for example, Confederate John LeConte, 


Scholars estimate that up to 


1,500 enslaved 


African Americans 
lived in California in 1852. 


a physicist who employed his scientific knowledge to 
make gunpowder for the Confederate army, was UC 
Berkeley’s first acting president.*? Enslaved people 
labored under violent conditions, and even “free” 
African Americans lived under racist laws that re- 
stricted their rights and rendered them vulnerable to 
violence and exploitation.” Thus, California bears di- 
rect responsibility for atrocities that occurred during 
the enslavement era, which can only be redressed 
through comprehensive reparations. 


California and the Fourteenth and Fifteenth 
Amendments. Enslavement, even with all its atroci- 
ties and horrors, is far from the lone basis for the case 
for reparations at either the national or state level. 
Post-enslavement atrocities, as de- 
tailed in this report, are a critical 
dimension of the justification for 
reparations. For example, during 
Reconstruction, Congress passed 
the Fourteenth Amendment, which 
promised equal rights for all citi- 
zens, and the Fifteenth Amendment, 
which prohibited states from deny- 
ing a person's right to vote on the 
basis of race; California did not rati- 
fy these amendments until 1959 and 
1962, respectively.” 


California and the Ku Klux Klan. 
After slavery ended in 1865, Jim 
Crow found a home in California. 
For example, in the 1920s, California 


became a “strong Klan state” with a sizable Ku Klux Klan 
presence in Los Angeles, Oakland, Fresno, Riverside, 
Sacramento, Anaheim, and San Jose.” 


Housing Segregation. In the decades that followed 
enslavement, the federal, State of California, and local 
governments acted with private actors to create and 
intensify housing segregation. Government actions in- 
tertwined with private action and segregated America, 
leading to enormous wealth disparities, environmen- 
tal harms, unequal educational and health outcomes, 
vast wealth differentials, and over-policing of African 
American neighborhoods in California and across the na- 
tion that all continue to this day.”° For example, California 
allowed extensive use of racially restrictive covenants, 
which were widely used throughout the state.”’ According 
to the 1973 U.S. Commission on Civil Rights Report, by 
1940, 80 percent of homes in Los Angeles contained re- 
strictive covenants barring African American families 
from owning homes.”® Some of these covenants remain 
a part of public record. From 1937 to 1948, more than 100 
lawsuits attempted to enforce covenants and evict African 
American families from their homes in Los Angeles.” 


In other words, while California was a “free state,” it was 
deeply complicit with the institution of slavery and an 
active participant in perpetuating its badges and inci- 
dents. Further, in the decades that followed, the state 
implemented laws and policies infected with racism 
that flowed from the institution of enslavement, target- 
ing African American people. These laws and policies 
continue to have effect, as they have resulted in the 
cumulative, compounding, and cascading inter-gen- 
erational harm experienced by African Americans in 
California today. 


COURTESY OF MPI VIA GETTY IMAGES 


An engraving showing an enslaved family trying to run away. (1864) 
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The United States fought a Civil War to end 
enslavement and implemented Reconstruction 
programs. Why was that not enough to address 
the harms caused by the practice? 


Enslavement was foundational to the creation of the 
United States. For 246 years, the United States had 
built one of the largest and most profitable enslaved 
labor economies in the world* with almost four mil- 
lion enslaved people,* and cotton was the economic 
engine that powered the nation. The Constitution pro- 
tected enslavement and gave Southern states outsized 
political power.” Half of the nation’s pre-Civil War pres- 
idents were enslavers while in office.** More than 1,800 
Congressmen, representing 40 states, once enslaved 
African Americans.** 


COURTESY OF ARCHIVE PHOTOS VIA GETTY IMAGES 


An African American Union soldier of the American Civil War. (c. 1863) 


Merely ending enslavement did not provide repara- 
tions for enslavement.* The Civil War did not provide 
compensation for the atrocities committed on enslaved 
persons before the war. Additionally, the emancipation 
of those who were enslaved could have been achieved 
without the war, as proposed by President Abraham 
Lincoln in 1862.%° Further, white people alone did 
not deliver freedom—African Americans fought be- 
side them in the Union army and risked their lives to 
emancipate themselves.” 


At the end of the Civil War, Congress seized land from 
wealthy Southerners intending to distribute 40 acres 
to each formerly enslaved person to address the harms 
of slavery.** In January 1865, 400,000 acres in South 
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Carolina and Georgia were deeded to 40,000 formerly 
enslaved persons who settled on and worked the land.” 


But by April of 1865, President Lincoln had been assas- 
sinated. Vice President Andrew Johnson assumed the 
Presidency, and soon declared: “This is a country for 
white men, and by God, as long as I am President; it shall 
be a government for white men[.]”*° President Johnson 
rescinded the land reparations program, ordered the 
Black settlers off land they owned, and returned it to 
former enslavers.*! 


In the end, four million men, women, and children 
across the nation were released from enslavement 
without acknowledgment, apology, compensation, or 
resources. There were no meaningful or lasting changes 
to laws, institutions, or systems, and there were none 
of the requisite legal, medical, psychological, and other 
care and services. All of the disparities detailed in this 
report result directly from the subjugation of African 
American during slavery, and the comprehensive legal, 
political, financial, and social systems established there- 
after to maintain the oppression of African Americans 
and their descendants. Moreover, these were the harms 
visiting on those living at the time of emancipation— 
many thousands did not live to see emancipation. 


And for the descendants of those who were enslaved, 
90 years of legal segregation and subjugation followed, 
during which California was an active participant in 
the exclusionary laws and practices that swept the 
nation.” Legal segregation in the United States end- 
ed only about 50 years ago,** but its effects have had a 
lasting and devastating impact and there has been no 
meaningful repair. 


Since the Civil War, the United States and California 
have both implemented many programs to try to 
foster equality—especially in housing, education, 
and government programs. Why do we need 
reparations and more policy changes when we 
have already done so much? 


While many programs have been implemented follow- 
ing emancipation, as discussed in this report, most if 
not all of them benefitted non-African American 
people of color or even white people more than they 
benefited African Americans, much less descendants of 
formerly enslaved persons or formerly enslaved per- 
sons themselves. In fact, beginning with the Homestead 
Act of 1862, which gave over a million white households 
160-acre land grants in the western territories, all the 
way through the expansion of government assistance 
programs during the 1930s New Deal era, government 
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programs consistently excluded African Americans.** 
Today, the majority of recipients of government assis- 
tance are white.** Specifically with regard to “welfare,” 
these types of programs do not address the group-spe- 
cific harms directed at descendants of enslaved persons 
or the African American commu- 
nity more generally, nor were they 
so intended. They do not pay the 


employment, housing, wealth, and income to which 
African Americans continue to be subjected. Finally, 
since the passage of Proposition 209 in 1996, govern- 
mental affirmative action has not existed in California 
for more than 25 years. 


debt owed for unpaid labor, nul- 
lification of generational wealth 
production, denial of humanity, 
creation of a permanent slave race 
status, an ever-present psycholog- 
ical state of terror and impending 


As a result of 400 years of anti-Black sentiments and denial of 
humanity, we live in a society where real progress toward equality 
for African Americans is treated as too much to ask. The federal 
government has and continues to engage in restitution initiatives 
and pays compensation to so many others, but again, not to 


threat and doom, and a state of 
perpetual anti-Blackness with no 
recognized social existence.*® 


With respect to housing and education, America is 
as segregated today as it was in the 1940s when the 
wholesale exclusion of African Americans from equal 
education, employment, and the benefits of the New 
Deal, like federally insured home loans, deprived them 
of choices as fundamental as where they would live.* 
The opportunities that created America’s white middle 
class, resulting in white households having nine times 
more assets than African American households, have 
simply never been accessible to the African American 
community. The cumulative, unremitting impact 
of centuries of anti-Black laws and policies has led 
this country to where we stand today, with African 
Americans having shorter life expectancies than the 
rest of the population, African American women dying 
at three to four times the rate of white women from 
complications related to pregnancy or childbirth, and 
huge persistent disparities in nearly every aspect of 
American life, from individuals experiencing home- 
lessness to policing. All of these disparities result not 
only from the subjugation of African Americans during 
enslavement, but also from the comprehensive legal, 
political, financial, and social systems established 
thereafter to maintain the oppression of African 
Americans and descendants. 


Similarly, affirmative action was not intended to be 
reparations. Affirmative action policies developed as 
an antidiscrimination measure to create opportunities 
for unjustly excluded groups whose members could not 
gain entrance despite their qualifications and merit.** 
It does not compensate for keeping those groups out 
in the past. Furthermore, affirmative action alone can- 
not eliminate the Black-white wealth inequality, which 
is a main goal of reparations.*® Affirmative action pro- 
grams have also been very limited, and they have failed 
to remedy the gross disparities and discrimination in 
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African Americans. 


The United States is a nation of self-made success 
in which lots of people have suffered harms but 
have not looked to the government to solve their 
problems. Why should the government step in 
here to address these issues? 


This is simply not true. When people have been victimized, 
when tragedy strikes, and when a large group of people 
are collectively impacted by an event, the government has 
stepped in numerous times to provide reparations—in 
the form of compensation paid for a harm suffered. For 
example, the federal and state governments have com- 
pensated farmers, fishermen, veterans, people exposed 
to pesticides or other toxic chemicals, miners affected 
by black lung disease, and those whose properties have 
been damaged in a natural disaster. Those reparations 
programs seem to find wide acceptance by the public, in- 
cluding those not affected by the underlying harm. 


In addition, when someone commits a crime, the 
state requires that restitution be paid by the offender. 
However, when it comes to harms that the state com- 
mits, accountability is exceptionally rare. This is a form 
of denying those who are wronged the right to repair. 
The federal government has and continues to engage 
in restitution initiatives and pay compensation to many 
others—but not to African Americans. Some relatively re- 
cent examples discussed in chapter 15 include payments 
to: Japanese Americans incarcerated during World War 
II; families who lost loved ones during the September 11, 
2001 terrorist attacks (47 of whom were from California); 
the victims of the Boston Marathon bombings; and 
Americans taken hostage in Iran ($4.4 million per per- 
son for the 444 days they were held hostage). 


Morality also compels California to make reparations. 
Every act of injustice necessitates the duty of atonement. 
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American society, including Californian society, rests 
upon a financial foundation of centuries of the stolen la- 
bor of enslaved Africans. The nation and state continue 
to benefit from the stolen lives and labor of millions of 
African Americans. The bedrock document of American 
government and society—the federal Constitution—em- 
braced slavery. The deprivation of freedom, extraction 
of free labor from enslaved persons, and countless 
other atrocities committed upon African Americans 
since 1619 have not been repaired. California has never 
atoned for its role in the horror of slavery and its badges 
and incidents. 


Enslavement and its enduring effects are a 
national responsibility. Why should California, 
rather than the federal government, engage in 
reparations instead of waiting for the federal 
government to act? 


The debt that is owed to African Americans belongs to 
all of the United States, including California. Although 
the federal government and other states have thus far 
forsaken this debt and failed to take any meaningful 
steps to redress it, that does not give California a free 
pass, particularly for wrongs committed by California. 
On the contrary, when others fail to act, it is even more 
important for those committed to the American ideals 
of liberty and justice for all to fulfill their moral duty. 
Governments can and often do step in to acknowledge 
grievous wrongs and help alleviate the pain of those who 
have suffered, even where they have not directly caused 
all of the harm suffered. The federal government, for 
example, undertook reparatory efforts following the 
terrorist attacks of September 11, the mass shooting of 
children at Sandy Hook Elementary School, and the 
Iran hostage crisis—all despite not being the party di- 
rectly responsible. California has this same power to 
provide repair for African Americans in our state. In 
the face of federal inaction, and particularly with re- 
spect to historic and modern-day harms against African 
Americans perpetrated by California, an even stronger 
moral imperative exists to acknowledge and redress the 
injustice and injury experienced by African Americans 
in California. 


California stepping into the breach no less diminishes 
the responsibility of the federal government. The harms 
meted out against African Americans resulted from na- 
tional and local collusion. While California has a clear 
responsibility to make reparations as detailed in this 
report, the Task Force strongly believes that the federal 
government has a duty to engage in a national repa- 
rations effort. Aside from the need for a uniform and 
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equal reparations program across the country, federal 
reparations could also be more far-reaching with the 
resources of the federal government. For example, the 
combined budgets of all state and local governments in 
the country amount to around $3.5 trillion, while the 
federal government annually spends about $6 trillion.®° 


The Task Force’s recommendations would benefit 
descendants in California, even if their ancestors 
lived and/or were enslaved in other states. Why 
should California be responsible for reparations 
for people who migrated from other states? 


First, through enactment and enforcement of the 
Fugitive Slave Act, California was responsible for the 
re-enslavement of and forced relocation of African 
Americans to other states. Thus, California bears 
complicity in and responsibility for many Californian 
descendants whose ancestors were enslaved in other 
states, as California forced many of those ancestors back 
into enslavement in those other states. 


Second, while reparations are rooted first and foremost 
in enslavement, California, like other states, sanctioned 
racial terror and discrimination following emancipation. 
California used its legal and authoritative framework to 
ensure that the badges and incidents of enslavement 
persisted without remedy, profiting in the process. 
Consequently, even if Californian descendants had an- 
cestors who were enslaved in other states, when those 
descendants or their ancestors became Californians, 
they experienced the continued badges and incidents 
of slavery and lingering discrimination that California 
perpetuated (as documented throughout Chapters 1-13 
of this report). 


If California is taking responsibility for atrocities 
that took place outside of California and providing 
reparations for those whose families lived outside 
of California, why not also provide reparations for 
those whose ancestors suffered the same atrocities, 
but outside of the United States? 


A case can be made that the United States should pay 
reparations to descendants of persons who were en- 
slaved in other locations that were part of the Atlantic 
slave trade system, also known as the “Triangle Trade,” as 
well as to those who died during the brutal forced pas- 
sage to the Americas during this period. The Task Force 
strongly urges any government that benefitted from this 
historical blight on humanity to make reparations for 
the same types of atrocities detailed in this report. 
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However, this Task Force was charged with making a rec- 
ommendation to the California Legislature regarding a 
reparations program operated by the State of California. 
To that end, the Task Force voted to limit eligibility to 
Californians who are able to trace their lineage to being 
an African American descendant of a chattel enslaved 
person or a descendant of a free African American living 
in the United States prior to the end of the 19th Century. 
This decision reflects AB 3121’s direction to the Task Force 
and the Task Force’s judgment that California’s moral 
obligation extends first and foremost to those within the 
community of eligibility. This focus on descendants of 
African American enslaved persons or free persons in the 
United States is therefore warranted because California 


played a more direct role in the commission of atrocities 
and harms to the ancestors of these community mem- 
bers than it did to others who were similarly harmed by 
enslavement beyond the borders of the United States. 


The Task Force’s final report documents how 
African Americans as a group have been subjected 
to inter-generational harm up through the 
present. Why limit monetary reparations only for 
those within the eligible class? 


The UN Principles on Reparation include five forms 
of reparations: restitution, compensation, rehabilita- 
tion, satisfaction, and guarantees of non-repetition.” 
Reserving monetary reparations (including mone- 
tary-equivalent reparations such as free tuition or 
loan forgiveness), or restitution, for the eligible class is 
appropriate since restitution’s central purpose in the 
reparations context is to endeavor to restore victims 
to the status they would have had in the absence of the 
atrocities suffered. The harm here can never be undone, 
but to the extent financial reparations can seek to restore 
victims to their prior status, the decision was made to 
trace reparations payments back to those who suffered 
the original harm—to the lives taken, the labor stolen, 
the families destroyed, the bodies and souls brutalized 


The harm here can never be undone, but to the extent financial 
reparations can seek to restore, the decision was made to trace 
reparations payments back to those who suffered the original 
harm—to the lives taken, the labor stolen, the families destroyed, 
the bodies and souls brutalized and dehumanized. The Task Force 
has accordingly recommended this harm-based approach. 
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and dehumanized. The Task Force has accordingly rec- 
ommended this harm-based approach. 


But to reserve monetary reparations to those who are 
descended from enslaved persons does not require ig- 
noring the ongoing harm to the larger African American 
community that can be addressed by changes in poli- 
cy. As set forth in Chapters 1-13 of this report, African 
Americans in California and across the United States have 
and continue to experience myriad harms and atrocities 
that are the direct result of a system in place since the 
time of chattel slavery, including legal segregation and 
government discrimination, designed to suppress, ex- 
ploit, exclude, and subjugate African Americans on the 
basis of race. As the international 
law framework for reparations and 
AB 3121] both recognize, the commu- 
nity of persons who are considered 
“victims” of this system is broad and 
inclusive of those who continue to 
suffer the unremitting legacy of en- 
slavement.” Through the changes 
to laws and policies reeommended 
in Chapters 18-30 of this report, 
the Task Force aims to address the 
harms that persist and extend to 
all African American Californians. 
These legislative reforms are no less essential to rep- 
arations, but take a different form of satisfaction, 
rehabilitation, and guarantee of non-repetition beyond 
monetary payments or restitution. 


People of color of all different ancestries have 
suffered numerous harms throughout California’s 
and the United States’ history. Why should African 
Americans and even more specifically, the eligible 
class, get reparations while others do not? 


AB 3121 created the Task Force to Study and Develop 
Reparation Proposals for African Americans, with a 
Special Consideration for African Americans Who are 
Descendants of Persons Enslaved in the United States. As 
conveyed by the Task Force’s name, the Legislature’s spe- 
cific charge to the Task Force was to “[s]tudy and develop 
reparation proposals for African Americans” to address 
the lingering harms flowing from “[t]he institution of 
slavery” as well as from “de jure and de facto discrimina- 
tion against freed slaves and their descendants from the 
end of the Civil War to the present, including econom- 
ic, political, educational, and social discrimination.”** 
This is the mandate assigned to, and carried out by, the 
Task Force. 
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While other people of color have suffered harms, the 
experience of 246 years of enslavement, 90 years of legal 
segregation and racial terror, and decades more of sys- 
tematic subjugation and exclusion is unique to African 
Americans and without near equivalence, resulting in 
persistent lingering consequences today. 


Making reparations to African Americans for the in- 
comparable atrocities suffered by their ancestors and 
for harms that have persisted need not be to the exclu- 
sion of reparations for other groups that have endured 
harms that also warrant reparations under interna- 
tional law. Our history to date, however, is that African 
Americans have repeatedly been promised and then 
denied their humanity and reparations. Promises have 
been made, beginning with “40 acres and a mule,”* 
running through “[s]eparate educational facilities are 
inherently unequal”® and even to the present day, 
and have been broken. As the examples discussed in 
Chapter 15, Examples of Other Reparatory Efforts and 
the History of the Reparations Movement in the United 
States, demonstrate, the United States and others have 
provided reparations—however imperfectly—for a host 
of harms, and yet African Americans continue to be left 
behind, having received no reparations from the fed- 
eral government, nor from any state, for enslavement 
nor for the extensive pattern of government-sanc- 
tioned race-based discrimination and subjugation they 
have suffered. 


Moreover, reparations need not be a zero-sum game. 
Just as there have been numerous reparatory initiatives 
prior to this report, the cases for redress for others can 
and should be made. The Task Force hopes this report— 
and the implementation of its recommendations by the 
Legislature—can serve as a model for future efforts. 


But, for example, just as the 1988 Japanese American 
mass incarceration reparations commission was not 
asked to account for reparations for others wrongly 
incarcerated, so, too, does this Task Force’s focus need 
to remain on the task at hand. 


While other people of color have suffered harms, the experience of 
246 years of enslavement, 90 years of Jim Crow and racial terror, 
and decades more of systematic subjugation and exclusion is 
unique to African Americans and without near equivalence, 
resulting in persistent lingering consequences today. 
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Other groups of people endured specific harms 
in California, such as railroad workers and 
miners from China, and Indigenous individuals 
subjugated through the Mission system. 
Why prioritize reparations in California for 
African Americans? 


To prioritize reparations for African American 
Californians is not to prioritize African American 
Californians “over” others—it is to begin a long overdue 
process of acknowledging, atoning for, and seeking to 
repair an historical wrong that has persisted for over 
400 years. And California has taken steps to acknowl- 
edge and atone for other state sins. Some of these 
efforts are outlined in Chapter 15, Examples of Other 
Reparatory Efforts and the History of the Reparations 
Movement in the United States. Undoubtedly, there is 
more work to be done and more harms to others that 
warrant repair, and the Task Force hopes that this report 
can provide a model for other efforts to examine and 
redress the harms others have suffered in California and 
in the United States. 


Enacting reparations in California could 
potentially cost California residents a lot of money. 
But neither I nor my family ever enslaved anyone. 
So why should we have to take responsibility for 
reparations for African Americans? 


Reparations is a collective debt. As a democracy, we share 
an individual and a collective obligation to the com- 
mon good. As we reap the benefits of democracy, so too 
do we accrue its obligations and liabilities. And while 
African Americans are among those who cherish most 
American democratic ideals associated with the com- 
mon good, they have been among 
those least likely to benefit from 
these ideals. The nation was en- 
riched not only by two and one-half 
centuries of forced free labor from 
generational enslavement, but also 
by the iterations of racial exclusion 
that continued for more than 100 
years thereafter into the present 
day. California’s white population, 
business interests, and leaders 
reaped enormous economic, political, and social ad- 
vantages by separating the state into devalued African 
American neighborhoods and enhanced-value white 
neighborhoods, and by excluding African Americans 
from the rights, benefits, and opportunities available 
to its white residents. 
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This wealth was achieved at an incalculable long-term 
cost to African Americans, resulting in huge and growing 
disparities for them in income, wealth, housing, health 
outcomes and life expectancy, education, and other cru- 
cial metrics as noted below. 


Reparations is not a hand-out—it is not welfare. As de- 
tailed in this report, reparations is in recognition of a 
debt owed from the cumulative, compounding, and 
lingering effects of stolen lives, wages, property, oppor- 
tunities, protections, and government benefits. This is 
a debt African Americans have been trying to collect on 
since 1898, when Callie House and Rev. Isaiah Dickerson 
launched the first mass-based reparations movement in 
the United States.°° It is a debt imposed upon the United 
States by the United Nations’ Universal Declaration of 
Human Rights which stipulated that 

the United States has an obligation 

to eliminate all forms and relics of 


which “America has defaulted on this promissory.”* 


Dr. King goes further, stating: “Instead of honoring this 
sacred obligation, America has given the Negro peo- 
ple a bad check, a check which has come back marked 
‘insufficient funds.’””© 


The historical impact of racial discrimina- 
tion and its present-day consequences 

Some have argued that white hostility has been more 
important than Black self-determination in the histo- 
ry of this country.® The Civil War ended enslavement 
of African Americans in 1865—but the South was deter- 
mined to reinstate laws that closely approximated it.* 
And no wonder—for 246 years, the U.S. had built one 
of the largest and most profitable enslaved labor econ- 


slavery, an obligation that the United “Instead of honoring this sacred obligation, America has given the 


States has failed to satisfy.” Negro people a bad check, a check which has come back marked 


‘insufficient funds.” — Dr. Martin Luther King, Jr. 


Moreover, the debt is a collective 

one—just as any other societal debt 

that our nation incurred years, 

decades, or even more than a century ago, such as 
from wars, public works projects, natural disasters 
and human-caused wrongs, pension and social se- 
curity disbursements and other entitlements. For 
example, an Associated Press analysis in 2013 of feder- 
al payment records found that the government is still 
making monthly payments to relatives of Civil War vet- 
erans—148 years after the conflict ended.°® Ironically, 
the first to receive reparations post emancipation were 
slave holders,°? while the formerly enslaved and their 
descendants’ efforts for compensatory justice were dis- 
missed, evaded, stalled, or outright refused at every 
turn.°° Adding to the collective nature of this unpaid 
debt is the reality that “every institution with some de- 
gree of history in America, be it public, be it private, 
has a history of extracting wealth and resources out of 
the African-American community.”* Finally, American 
law established a general principle that taxpayers are 
liable for the acts of our government officials acting un- 
der the protection of law.®” And corporations are liable 
for the actions taken by their employees on behalf of 
the corporation. Among the liabilities we have incurred 
as a society is repairing the damage done to African 
Americans by the U.S. federal and state governments.” 


As a democracy that prides itself on truth and justice, 
reparations is simply an act in which America honors 
its debt to African Americans; a long overdue debt to 
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omies in the world.®* The enslaved population of the 
United States was almost four million,®® and cotton was 
the economic engine reaping profit for the entire coun- 
try.”” The nation’s constitution protected enslavement 
and gave Southern states outsized political power.” Half 
of the nation’s pre-Civil War presidents were enslavers 
while in office.” More than 1,800 congressmen, repre- 
senting 40 states, once enslaved African Americans.” 


California did not protect African Americans from enslave- 
ment. While California entered the Union in 1850 asa 
non-slave state, California’s 1849 antislavery state con- 
stitution meant little because it was not a crime to keep 
someone enslaved.” From 1852 to 1855, the California 
legislature passed Fugitive Slave Laws allowing anyone 
accused of escaping enslavement to be chased down, 
dragged before a court, and sent back to the South, even 
if they had been living in the free State of California.” 


California compromised African Americans’ right to vote and 
equal protection under the law. During that 12-year peri- 
od from 1865 to 1877 called “Reconstruction,” when 
Congress sought to protect the rights of newly freed 
African Americans, the Fourteenth Amendment was 
ratified in 1868—ostensibly guaranteeing the equal pro- 
tection of the laws.” The Fifteenth Amendment was 
ratified in 1870—ostensibly prohibiting states from dis- 
criminating against voters on the basis of race.” 
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But California officials openly refused to abide by the 
Fifteenth Amendment.” California’s Attorney General 
instructed county clerks not to register African American 
voters until Congress passed legisla- 
tion commanding them to do so.” It 
would take California nearly anoth- 
er decade to change its constitution 
in 1879 to partly conform to the 
Fifteenth Amendment’s require- 
ments,*° and nearly another century 
to formally ratify the Fourteenth 
and Fifteenth Amendments in 1959 
and 1962, respectively.* 


California allowed African Americans to be terrorized because 
of their race. Much of legal segregation found its way into 
California. White supremacy groups flourished in the 
West.* In the 1920s, California became a “strong Klan 
state” with sizable Klan chapters83 emerging in San 
Francisco, Los Angeles, Oakland, Fresno, Riverside, 
Sacramento, Anaheim, and San Jose.** 


California did not protect African Americans’ housing rights. 
While the harms suffered by African Americans as a 
result of racial discrimination are too numerous to men- 
tion here, California’s history of housing discrimination 
is a stark example of the devastating impact today for 
California’s African American residents: 


e Between 1939 and 1945, the Home Owners’ Loan 
Corporation created maps to guide lenders of home 
mortgages.*° These maps rated neighborhoods from 
“A,” for the best neighborhoods, to “D,” the worst 
neighborhoods.* Grade “A” was shaded in green on 
the maps and assigned to blocks in neighborhoods 
that were new and all white.®*’ Grade “B,” shaded in 
blue, was assigned to stable, outlying, Jewish and 
white working-class neighborhoods.** Grade “C”, 
shaded in yellow, was for inner-city neighborhoods 
bordering mostly African American communi- 
ties or neighborhoods that already had a small 
African American population.®? Grade “D”, shad- 
ed in red, was the worst category, and reserved for 
all-African American neighborhoods, even if it was 
middle class.*° This process was called “redlining.”®! 
Historians generally agree that redlining resulted in 
the devaluation of African American homes across 
the entire country, making it difficult for African 
Americans to buy, build, or renovate their homes.” 


959 


Consequently, the redlining maps of yesteryear correspond 
with many of California’s most segregated, impoverished, un- 
derserved, and polluted neighborhoods of today. 


The effects of 400 years of compounding governmental and 
private acts of racial violence and discrimination have resulted 
in disparities between African American Californians and white 
Californians in almost every corner of life. 


e The Federal Housing Administration, Veterans 
Administration, and the Home Owners’ Loan 
Corporation helped millions of mostly white Americans 
buy houses, while refusing the same opportunity to 
African Americans.” Between 1934 and 1962, the federal 
government had issued $120 billion in home loans cre- 
ating America’s middle class, 98 percent of which went 
to white people,” thereby depriving African Americans from 
being able to accumulate and pass on generational wealth. 


California was a leader in racially restrictive cove- 
nants. By 1940, 80 percent of homes in Los Angeles 
contained racially restrictive covenants barring 
African Americans.” 


Racial exclusionary policies enhanced the value of 
white neighborhoods, and diminished the value of 
African American ones: 


City officials zoned African American residential 
communities as commercial or industrial regard- 
less of their residential character.® This created a 
vicious cycle. African American residential com- 
munities zoned as commercial or industrial 
attracted polluting industries and lowered prop- 
erty values.°’ White families would be less likely 
to move into the industrial zone, as white families 
generally had more money.*® 


» 


The construction of freeways, subways, commer- 
cial and upscale residential developments, and 
parks that led to vast increases in regional produc- 
tivity and wealth were often disproportionately 
routed through African American neighborhoods, 
dispossessing residents of their homes and busi- 
nesses. One study in 2007 found that between 
1949 and 1973, 2,532 eminent domain projects in 


» 
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992 cities displaced a million people, two-thirds 
of whom were African American.” 


In 1954, Los Angeles destroyed the prosperous 
African American neighborhood of Sugar Hill by 
building the Interstate 10 freeway.'” 


» 


In 1956, so-called “Urban Renewal” policies en- 
abled San Francisco to condemn and tear down 
the Fillmore District, resulting in 20,000 African 
American residents being displaced and 883 
African American businesses destroyed." 


» 


Reckoning with the consequences of 400 
years of racial discrimination 

The Task Force was charged with revealing the extent of 
America’s (including California’s) collective debt result- 
ing from racial discrimination. 


As noted in the Introduction to this report, the effects 
of 400 years of compounding governmental and private 
acts of racial violence and discrimination have resulted 
in disparities between African American Californians 
and white Californians in almost every corner of life. 


CALIFORNIA HOMEOWNERSHIP IN 2019 


e Income disparities. In 2018, on average, African 
American Californians earned $53,565, compared 
to $87,078 for white Californians.’ Around 19.4 
percent of African American Californians live be- 
low the poverty line, compared to nine percent of 
white Californians.' African American Californians 
are also far less likely to own a home than white 
Californians; in 2019, 59 percent of white house- 
holds owned their homes, compared with 35 percent 
of African American Californians.’ In fact, African 


35% African American 


59% White 
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American homeownership in California in the 2010s 
has been lower than in the 1960s, when sellers could 
still legally discriminate against them.'” 


Wealth disparities. Today, white American households 
continue to be far more likely to hold assets, and 
the types of assets they hold are worth, on average, 
more than those of African American households.’ 
In 2019, the total financial assets of white households 
had avalue more than nine times higher than those of 
African American households.'” The median African 
American household wealth was approximately 
$24,100, while median white household wealth was 
approximately $188 ,200—a difference of $164,100. 


Housing disparities. The burden of houselessness falls 
heaviest on African American Californians. Nearly 40 
percent of California’s unhoused people are African 
American, even though they represent only six per- 
cent of the state’s total population.' 


Life expectancy disparities. In 2021, an African American 
Californian’s life expectancy is six years shorter 
than the state average,'"° African American babies 
in California are more likely to die in infancy," and 
African American California mothers giving birth 
die at a rate of almost four times higher than the av- 
erage Californian mother.'* Compared with white 
Californians, African American Californians are 
more likely to have diabetes," to die from cancer," 
or be hospitalized for heart disease.'® 


These disparities resulting from continuing patterns and 
practices of racial exclusion call upon us as Californians 
to remember that each time America has owned up to 
its collective wrongs, repaired them, and become more 
inclusive and more faithful to its ideals, our nation and 
our state has become stronger, better, and a more per- 
fect union. While no amount of money can compensate 
for 400 years of humiliation, dehumanization, emo- 
tional distress, and trauma, vis-a-vis reparations, African 
Americans are “fighting to win material benefits, to live 
better and in peace, to see their lives go forward, to guar- 
antee the future of their children.”"® 
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I. Introduction 


Through its enactment of AB 3121, the Legislature 
charged the Task Force with compiling “[t]he federal and 
state laws that discriminated against formerly enslaved 
Africans and their descendants . . . from 1868 to the pres- 
ent” and identifying “[h]ow California laws and policies 
that continue to disproportionately and negatively af- 
fect African Americans as a group and perpetuate the 
lingering material and psychosocial effects of slavery 
can be eliminated.”' The Task Force produced Part IX 
of the report, the legal compendium, to not only cata- 
logue, but to summarize and memorialize for the public 
the many state and federal laws that have perpetuated 
discrimination against African Americans in California, 
as well as some cases and laws that advanced the rights 
of African Americans by setting aside those racist laws 
and policies. Due to the myriad ways in which laws and 
cases have created and nurtured this system of subju- 
gation, the compendium is illustrative, not exhaustive. 
Nevertheless, Chapters 34-40 are intended to provide 
a comprehensive documentation of the centuries-long 
struggle in California, dating back to the earliest years of 
statehood, for personhood, equality, and equity. 


This compendium is divided thematically, based on 
six major subject areas discussed throughout the Task 
Force’s report: (1) Housing; (2) Labor; (3) Education; (4) 
Political Participation; (5) the Unjust Legal System; and 
(6) Civil Rights. In doing so, the compendium documents 
many of the constitutional provisions, statutes, and 
court cases that form the foundations of the discrim- 
ination and atrocities discussed throughout Chapters 
1-13 of this report. 


Beginning with California’s 1850 Constitution, this com- 
pendium highlights laws that discriminated against 
African Americans and created and maintained white 
privilege and supremacy. As described in Chapter 2, 
Enslavement, when California’s Constitution began 
taking shape, lawmakers in the state created a racial 
hierarchy that reinforced slavery and denied African 
American people freedom and the rights of citizenship. 
California even adopted a Fugitive Slave Law in 1852 to 
return freedom seekers to their enslavers. California’s 
laws also denied African American people voting and 
homesteading rights, the ability to testify in court, and 
the ability to enroll their children in the public education 


Statue of Lady Justice with legal books in the background. 
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system. The state further prohibited African Americans 
from inheriting property, stifling economic stability and 
the development of generational wealth. 


The state reinforced and broadened this racial hierarchy 
in the 1879 state Constitution. In it, the state expanded 
many laws to protect white men’s 
rights and privileges, while denying 
the same rights to African American 
Californians. And, at the same time 
that the Thirteenth, Fourteenth, 
and Fifteenth Amendments to the 
United States Constitution sought 
to liberate African Americans, 
California embraced constitutional 
provisions and laws that exclud- 
ed African American people from 
those liberties, entrenching racial 
segregation and white supremacy. For example, even 
though the Fifteenth Amendment to the United States 
Constitution prohibited states from abridging the right 
to vote based on race, California state and local officials 
often prevented African American Californians from 
voting through residency requirements, poll taxes, and 
other legal hurdles. 


Even when African American Californians made gains 
in certain areas, full equality has remained out of reach. 
As described in Chapter 10, Stolen Labor and Hindered 
Opportunity, this compendium documents how the 
state’s laws and policies created an unequal playing field 
for African American Californians to work and earn a 


Initially, the state’s Constitution did not consider African American 
to be residents state citizens, nor did it permit African American 
residents to vote or run for office. 


living. One example of this is the Fair Employment 
Practices Act (FEPA), passed in 1959. Though the 
California Legislature enacted it to eliminate discrim- 
ination in employment, in Alcorn v. Anbro Engineering, 
Inc. (1970) 2 Cal.3d 493, 495-97, the California Supreme 
Court interpreted the FEPA to eliminate only discrim- 
ination in hiring decisions, not on the job. This case 
eliminated one potential layer of protection for African 
American Californians against discriminatory or rac- 
ist mistreatment by their employers. As the legal cases 
collected in the compendium show, African American 
residents repeatedly faced barriers in employment, in- 
cluding exclusion from labor unions, the denial of job 
contracts, and rulings that prevented African American 


residents from even seeking damages for violations of 
anti-discrimination laws. At times, court decisions would 
recognize instances of discrimination, hinting at prog- 
ress for African American workers and business owners, 
but ultimately worsening the situation by creating loop- 
holes that subjected them to greater discrimination. 


At the same time that the Thirteenth, Fourteenth, and Fifteenth 
Amendments to the United States Constitution sought to liberate 
African Americans, California embraced constitutional provisions 
and laws that excluded African American people from those 
liberties, entrenching racial segregation and white supremacy. 


The compendium also documents many of the laws 
and policies discussed in Chapter 6, Separate and 
Unequal Education, used by the state to exclude African 
American Californians from countless educational op- 
portunities since the beginning of the state’s public 
education systems in the 1870s.” While African American 
Californians struggled and made advances to end educa- 
tion discrimination throughout the twentieth century, 
government officials continued to place new hurdles 
before them. Even when several court rulings reiter- 
ated the Supreme Court’s determination in Brown v. 
Board of Education (1955) 349 U.S. 294, that districts could 
not operate segregated schools, local officials resisted 
and sidestepped this ruling in order to maintain seg- 
regation.* For instance, in Fullerton 
Joint Union High School District v. 
State Board of Education (1982) 32 
Cal.3d 779, the city of Yorba Linda 
attempted to form a separate, pre- 
dominantly white school district to 
avoid having its white children at- 
tend school with African American 
children in the area, a tactic used 
throughout the country—especially across states in the 
South that had been members of the Confederacy—to 
maintain segregation. 


Similarly, the laws and policies included in the com- 
pendium reveal how African American Californians 
faced tremendous political restrictions from the state’s 
inception, reinforcing this report’s discussion in Chapter 
4, Political Disenfranchisement. Initially, the state’s 
Constitution did not consider African American residents 
to be state citizens, nor did it permit African American 
residents to vote or run for office. It was not until 1879 that 
California amended its constitution to recognize men of 
African descent, and it took even longer to include African 
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American women. But by then, white men had already 
established a stranglehold over key positions of power in 
California, excluding African American residents from 
the corridors of power for decades more. And this en- 
trenched power enabled and maintained the systems of 
racial discrimination discussed throughout this report. 


In addition to this report’s discussion of An Unjust Legal 
System in Chapter 11, this compendium highlights many 
of the egregious laws and rulings reinforcing discrimi- 
nation against African American people in our state and 
in our country. Early California statutory law prevent- 
ed Black people from testifying against white people.* 
Several cases include examples of strategies prosecutors 
used to exclude African American potential jurors, to se- 
cure all-white juries, contributing directly to the current 
mass incarceration crisis. Similarly, People v. Gullick (1961) 
55 Cal.2d 540 exposed how police influenced witnesses 
into identifying African American suspects in line-ups, 
regardless of their accuracy. As a 
supplement to the history of the 
atrocities discussed in Chapters 1-13 
of this report, this compendium 
serves as an overview of the many 
laws that built up state and federal 
legal systems designed to subjugate 
African American Californians. 


It is important to note, however, that there are numer- 
ous state and federal cases and laws that are not included 
in this compendium. For example, the compendium fo- 
cuses on cases decided by the California Supreme Court 
and the United States Supreme Court between 1850 and 
2020, tracking the years from this state’s founding to 
the year AB 3121 was enacted. Though comprehensive, 
this compendium does not exhaustively list every case, 
law, policy, and practice that reinforced the structures 
of slavery and racial discrimination; to do so would re- 
sult in a compendium far exceeding the length of the 
report itself. The compendium also does not include 
local and municipal laws, nor cases from municipal 
courts, trial courts, district courts, or other appellate 
courts. Given the long and wide-ranging history of 
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discrimination in this state and across the country, a 
full list would be nearly impossible to authoritatively 
and accurate complete and would result in an unwieldy 
record. Instead, the compiled constitutional provi- 
sions, statutes, and cases support the findings set forth 
in Chapters 1-13, demonstrate the need for the policy 
changes recommended in Chapters 18-30, and support 
the Task Force’s effort, as further described in Chapter 
33, to educate the public regarding the longstanding and 
wide-ranging ways in which governmental entities, of- 
ten through the strategic use of the court system, have 
reinforced the system of permanent discrimination, a 
legacy of enslavement in our country. 


Chapters 35-40 consist of constitutional provisions, stat- 
utes, and case law that had significant impacts on the 
development of our unjust legal system as it relates to 
African Americans. Specifically, each chapter includes 
both federal and state statutes and case law. Chapter 35 


This compendium serves as an overview of the many laws that 
built up state and federal legal systems designed to subjugate 
African American Californians. 


consists of statutes and case law relating to how African 
Americans have been wronged by housing laws. Chapter 
36 consists of statutes and case law relating to how 
African Americans have been wronged by labor laws. 
Chapter 37 consists of statutes and case law relating to 
how African Americans have been subjected to racial 
discrimination in education. Chapter 38 consists of 
statutes and case law relating to how African Americans 
have been denied full political participation. Chapter 39 
consists of statutes and case law relating to how African 
Americans have been wronged by our unjust legal sys- 
tem. And Chapter 40 consists of statutes and case law 
relating to how African Americans have been wronged 
by civil rights cases. 
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Endnotes 

'Gov. Code, § 8301.1, subds. (b)(1)(F), (b) 3See, e.g., National Assn. for the a “constitutional obligation” to take the 

(3)(C). Advancement of Colored People v. San necessary steps toward desegregation). 
Bernardino City Unified School Dist. (1976) 17 

2See Ward v. Flood (1874) 48 Cal. 36. Cal.3d 311 (declaring that the state had * See People v. Hall (1854) 4 Cal. 399, 403. 
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I. Federal Statutes and 
Case Law 


1862 

The Homestead Act of 1862, 37 Cong. ch. 

75, 12 Stat. 392, Repealed by Federal Land 
Policy and Management Act of 1976, 43 
U.S.C. §§ 1701-1787 

Summary of Facts and Issues: The federal Homestead 
Act of 1862 gave any person over the age of 21 or a head of 
household, who was or intended to be a citizen, and who 
had not taken up arms against the United States, the op- 
portunity to claim ownership of up to 160 acres of land. To 
own the land, the homesteader had to live there for five 
years and make improvements to the property. 


Impact of the Law: The Act was a federal land policy that 
promised landownership to its citizens and was central 
to westward colonization over and against sovereign 
territorial claims of Indigenous peoples. Since African 
Americans were not granted citizenship status until 1868, 
most homesteaders were white.' 


1866 

The Civil Rights Act of 1866 42 U.S.C. § 1981 
Summary of Facts and Issues: The Civil Rights Act of 1866 
guaranteed all citizens, regardless of race, the same rights 
to purchase, hold, and convey real property as was en- 
joyed by whites, but it did not prevent private agreements 
prohibiting African Americans and other non-white 
groups from owning homes in particular areas. 


Impact of the Law: While the Act was one of the first at- 
tempts at remedying the grossly inferior legal and social 
status of African Americans during the Reconstruction 
period after the Civil War, the Act did not dismantle the 
system of residential racial segregation following the Civil 
War. The gaps in the Act’s coverage meant that through 
private agreements and other actions, neighborhoods 
would remain segregated. Even after segregation was 
declared unconstitutional, neighborhoods—and conse- 
quently schools and other public facilities—had not been 
integrated, and a disproportionate amount of public re- 
sources had flowed into white neighborhoods, cementing 
segregation in fact even where it did not exist in law. 


Members of the Providence Branch of the NAACP picket the Rhode Island State House in support of fair housing legislation. (1963) 
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1914 

Jones v. Jones 234 U.S. 615 

Summary of Facts and Issues: When a freed African 
American man died without a will in Tennessee, his wid- 
ow claimed she inherited his property pursuant to a state 
law.” The deceased’s brother challenged this, contending 
the land passed to the deceased’s siblings (who were also 
born enslaved), as his heirs at law.? The Supreme Court 
relied on pre-Civil War precedents to hold that “slaves... 
were not within the meaning and effect of the statutes of 
descent, and no descent from or through a slave was pos- 
sible except as provided by some special statute.”* Since 
Tennessee had only conferred the right to inherit upon 
children of formerly enslaved persons, and not collater- 
al descendants (siblings), the Supreme Court held that 
siblings were not heirs at law capable of inheriting real 
estate, and that the Fourteenth Amendment did not 
prohibit a state from denying inheritance to formerly 
enslaved persons.° 


Impact of the Ruling: Even though Mr. Jones acquired the 
land after he had been emancipated, the U.S. Supreme 
Court held that statute did not violate the equal protection 
clause, despite limiting the rights of his formerly-en- 
slaved collateral descendants to inherit. This case made 
it more difficult for African American people to acquire 
and retain wealth through property ownership. 


Subsequent History: Although in 1919 Tennessee 
amended the statute to allow inheritance for collateral 
descendants of enslaved persons,’ this case is still cited 
in a secondary source about inheritance for the propo- 
sition that the right to inherit property can be abridged 
by the legislature.’ 


1917 

Buchanan v. Warley 245 U.S. 60 

Summary of Facts and Issues: A Louisville, Kentucky or- 
dinance limited the use of a residence by persons of one 
race if the majority of residences on the block were al- 
ready inhabited by persons of another race—with the aim 
of enforcing residential segregation.* The effect was to 
limit the ability of African American people to buy hous- 
es on majority-white residential blocks, and vice-versa.° 
When an African American purchaser no longer wanted 
to complete a house sale because, due to the ordinance, 
they would not be able to occupy the house due to their 
race, the seller brought suit to force the sale.’° 


Impact of the Ruling: The U.S. Supreme Court held 
the ordinance violated the Fourteenth Amendment 
because it violated the property rights of the seller to 
dispose of their property as they chose based on the 
race of the purchaser." While the Court reiterated that 
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some mandatory segregation of the races was permit- 
ted under the Fourteenth Amendment, as interpreted 
by Plessy v. Ferguson, the Court held that government 
impositions on the right to own, use, and dispose of 
property violated the protections in the Fourteenth 
Amendment, in part because it impacted the property 
rights of white sellers.” 


1926 

Corrigan v. Buckley 271 U.S. 323 

Summary of Facts and Issues: A group of property own- 
ers in Washington, D.C., entered into a contract (called a 
“racially restrictive covenant”) agreeing not to sell their 
property to African Americans." Later, one of the prop- 
erty owners sold their land to an African American, and 
another property owner sued to block the sale." The 
Supreme Court held that because restrictive covenants 
arose from agreements between private individuals, 
rather than state actors, the Court did not have jurisdic- 
tion, since the Fifth and Fourteenth Amendments only 
protected individuals from actions of the government.” 
The Court rejected an argument that the judicial enforce- 
ment of such covenants was state action, because the issue 
had not been raised below.” This case is different from 
the above-discussed Buchanan v. Warley, where the Court 
was reviewing a municipality’s ordinance—government 
action—prohibiting the sale of land based on the race of 
the purchaser. 


Impact of the Ruling: Private individuals were allowed 
to enter into contracts limiting the disposition of their 
property using racially restrictive covenants, allowing for 
individuals to practice racial discrimination without vio- 
lating the Fifth, Thirteenth, or Fourteenth Amendments. 
Approval of racially restrictive covenants—and their en- 
forcement in court—allowed for continued and increased 
racial segregation and the severe limitation of property 
rights and wealth for African Americans.” 


1948 

Shelley v. Kraemer 334 U.S.1 

Summary of Facts and Issues: Certain landowners in St. 
Louis, Missouri entered into a racially restrictive covenant 
to prevent the sale of certain parcels of land to African 
Americans, and in 1945 brought suit to prevent the sale 
of a specific property to an African American owner." 
The Court did not repudiate Corrigan v. Buckley’s holding 
that racially restrictive covenants, as agreements between 
private property owners, did not raise constitutional is- 
sues.!° Still, the Court held that judicial enforcement of 
such agreements constituted state action, and prevented 
enforcement of the racially restrictive covenant under the 
Fourteenth Amendment’s equal protection clause.”° 


Chapter 35 —{3— Housing: Federal Statutes & Case Law 


Impact of the Ruling: While the Court did not prohibit 
racially restrictive covenants as such, it expanded the view 
of state action covered by the Fourteenth Amendment 
to encompass judicial enforcement of such covenants 
in state courts, building on Hurd v. Hodge’s prohibition 
applicable to federal territories, making them no longer 
enforceable in court to prohibit sale of property to African 
Americans nationwide. The case did not, however, make 
any impact on the then-developing practice of redlining, 
which depended upon the granting of mortgages by the 
federal government rather than the practice of imposing 
racially restrictive covenants. 


1967 

Hurd v. Hodge 334 U.S. 24 

Summary of Facts and Issues: White property owners of 
a group of houses in Washington, D.C. subject to a racially 
restrictive covenant sued to reverse the sale of properties 
within the covenant to African Americans.” The Supreme 
Court held that court enforcement of such racially re- 
strictive covenants violated section 1 of the Civil Rights 
Act of 1866, codified at 42 U.S.C. section 1981, which pro- 
vided that all citizens have the same right to sell property 
regardless of race.” The Court did not overrule Corrigan v. 
Buckley, holding that such private restrictive agreements 
are not invalidated as long as they are achieved through 
voluntary adherence, but held that judicial enforcement 
was government action that violated federal law and 
public policy.** The Court held it need not reach wheth- 
er the action also violated the Fifth Amendment since 
it could resolve the case on statutory grounds. Justice 
Frankfurter concurred, stating that court action enforc- 
ing the covenant would violate the Constitution.” 


Impact of the Ruling: The Court’s decision prohibited 
judicial enforcement of racially restrictive covenants 
in federal territories, including Washington, D.C., but 
held the voluntary use of such covenants was acceptable. 
Additionally, the majority decided the case based on 
statutory rather than constitutional grounds, potentially 
allowing a future Congress to undermine the case with a 
repeal or amendment of the federal statute. 


Reitman v. Mulkey 387 U.S. 369 

Summary of Facts and Issues: In 1964, California voters 
passed Proposition 14, which added article I, section 26 
to the California Constitution, and prohibited the state 
from denying, limiting, or abridging, “directly or indi- 
rectly, the right of any person, who is willing or desires to 
sell, lease, or rent any part or all of his real property, to de- 
cline to sell, lease, or rent such property to such person or 
persons as he, in his absolute discretion, chooses.” This 
in practice overturned state laws prohibiting racial dis- 
crimination in the sale and lease of residential housing, 
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and the case arose out of two consolidated cases where 
persons refused to rent to or attempted to evict tenants 
due to their race.” The U.S. Supreme Court upheld the 
decision of the California Supreme Court finding section 
26 unconstitutional because it involved the state in racial 
discrimination in the housing market.”* Section 26 “was 
legislative action ‘which authorized private discrimina- 
tion’ and made the State ‘at least a partner in the instant 
act of discrimination ... ””*? While rejecting the notion 
that a state was required to have a statute prohibiting ra- 
cial discrimination in the housing market, the Court held 
section 26 went beyond this and “constitutionalized the 
private right to discriminate,” in a way that significantly 
involved the state in private racial discrimination con- 
trary to the Fourteenth Amendment.*° 


Impact of the Ruling: The Court expanded the notion 
of state action here to allow for the repudiation of an 
amendment that “constitutionalized” the private right 
to discriminate on racial grounds in housing.*! The case 
reinstated state fair housing laws and allowed their con- 
tinued expansion in the state. 


Subsequent History: The Supreme Court distinguished 
the holding of Reitman in Schuette v. Coalition to Defend 
Affirmative Action, Integration, and Immigrant Rights, which 
upheld the State of Michigan's constitutional amendment 
prohibiting affirmative action.** The Court emphasized 
that the amendment in Reitman expressly authorized and 
constitutionalized the private right to discriminate, which 
significantly encouraged the involvement of the state in 
private racial discrimination.* In contrast, the Court held 
that a voter-approved constitutional amendment ban- 
ning affirmative action did not “address or prevent injury 
caused on account of race,” but rather allowed voters to 
“determine whether a policy of race-based preferences 
should be continued.” 


1968 

Jones v. Alfred H. Mayer Co. 392 U.S. 409 
Summary of Facts and Issues: African Americans filed 
a lawsuit after the respondents refused to sell them a 
home in Missouri due to their race.* Petitioners alleged 
the refusal violated 42 U.S.C. section 1982, which provides 
all citizens the same right “as is enjoyed by white citizens 
[] to inherit, purchase, lease, sell, hold, and convey real 
and personal property.”*° The lower courts rejected the 
claim, holding the statute applied only to state action and 
did not reach private refusals to sell, but the Supreme 
Court reversed, holding that section 1982 “bars all racial 
discrimination, private as well as public, in the sale or 
rental of property, and that the statute, thus construed, 
is avalid exercise of the power of Congress to enforce the 
Thirteenth Amendment.”” The Court held that Congress 
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has the power under the Thirteenth Amendment to 
“rationally . . . determine what are the badges and the 
incidents of slavery, and the authority to translate that 
determination into effective legislation,” and protec- 
tion of the right to purchase property clearly fell within 
this authority.** 


Impact of the Ruling: The Court provided a broad view of 
the power of Congress to pass statutes under the purview 
of the Thirteenth Amendment directed at eliminating the 
“badges and incidents of slavery,” particularly as related to 
fundamental rights that are the “essence of civil freedom,” 
like purchasing property.*? But the Court reiterated that 
the statute (and its decision) did not reach beyond racial 
discrimination, did not extend to advertising or other rep- 
resentations indicating discriminatory preferences, did 
not address provision of services or facilities in connec- 
tion with the sale or rental of the dwelling, did not refer 
to discrimination in financing arrangements or brokerage 
services, and did not empower a federal administrative 
agency to assist or provide for intervention by the Attorney 
General.*° The federal Fair Housing Act of 1968, discussed 
below, prohibited several of the types of discrimination 
that were not specifically outlawed by section 1982. 


1977 


Village of Arlington Heights v. Metropolitan 
Housing Development Corp. 429 U.S. 252 
Summary of Facts and Issues: A housing developer ap- 
plied to the Village for the rezoning of a 15-acre parcel 
from single-family to multiple-family zoning, in order 
to build townhouse units for low- and moderate-in- 
come tenants.*! The Village refused, and the developer 
sued, alleging the denial was racially discriminatory and 
that it violated the Fourteenth Amendment and the Fair 
Housing Act of 1968.*? The Supreme Court upheld the 
denial, holding that showing a state action had a racially 
discriminatory impact was not enough to demonstrate 
a violation of the Fourteenth Amendment.** Instead, 
proof of a racially discriminatory intent or purpose as a 
motivating factor for the decision is required to show a 
violation of the equal protection clause, and the Court did 
not find such proof in this case.** 


Impact of the Ruling: The Court set out several factors 
for consideration in determining whether there is proof 
that a racially discriminatory purpose was a motivating 
factor for a challenged action, including: extreme dispro- 
portionate impact, the absence of justification, historical 
background of the action, departure from normal proce- 
dural standards, and departures from typically applied 
substantive rules.*° The Court’s standard here foreclosed 
equal protection claims based only on discriminatory 
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impact, and set a high standard of proof for any claims 
to demonstrate the requisite discriminatory intent. 


1978 


Gladstone Realtors v. Village of Bellwood 

441 U.S. 91 

Summary of Facts and Issues: The Village of Bellwood 
and several white and African American residents thereof 
sued two real estate brokerage firms, alleging the brokers 
were engaging in racial “steering,” directing prospective 
home buyers interested in equivalent properties to dif- 
ferent areas according to their race, in violation of the 
Fair Housing Act of 1968.*° The Village of Bellwood alleged 
that it had standing to sue because it has “‘been injured 
by having [its] housing market . .. wrongfully and illegal- 
ly manipulated to the economic and social detriment of 
the citizens of [the] village’”; the individual respondents 
alleged that they had “‘been denied their right to select 
housing without regard to race and have been deprived 
of the social and professional benefits of living in an 
integrated society.’”*’ 


Impact of the Ruling: The Supreme Court held that 
standing under the Fair Housing Act is as broad as al- 
lowed under Article II of the constitution, and was 
broad enough to encompass the plaintiffs here and the 
injuries alleged.** This allowed municipalities and African 
Americans to challenge discriminatory real estate prac- 
tices undertaken by private parties. 


1981 

City of Memphis v. Greene 451 U.S. 100 
Summary of Facts and Issues: Pursuant to the request of 
white residents, the City of Memphis closed the northern 
end of a street in a predominantly white neighborhood, 
thereby restricting access to and through the neigh- 
borhood by those living immediately to the north, ina 
predominantly African American neighborhood.” African 
American residents of the northern neighborhood sued, 
alleging the closure denied them of benefits of property 
given to white residents in violation of 42 U.S.C. section 
1982 and the Thirteenth and Fourteenth Amendments.” 


Impact of the Ruling: The Court first determined there 
was no evidence of discriminatory intent in the clo- 
sure decision, and thus plaintiffs could not sustain a 
Fourteenth Amendment equal protection claim.*' The 
Court then held that the closure did not show African 
American property owners would be refused a similar 
accommodation, that the value of African American 
property would be depreciated, nor that it restricted ac- 
cess to African American homes, and thus plaintiffs did 
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not demonstrate an injury within the reach of 42 U.S.C. 
section 1982.” Finally, the Court held plaintiffs could 
not sustain a claim under the Thirteenth Amendment 
because the inconvenience of needing to use a different 
street, though it fell mainly on African American resi- 
dents, was a function of “where they live and where they 


regularly drive—not a function of their race,” and despite 
the potential disparate impact on a segregated neigh- 
borhood, this type of municipal action did not rise to the 
level of a badge or incident of slavery that would violate 
the Thirteenth Amendment. 


II. State Case Law and Statutes 


1861 

Williams v. Young 17 Cal. 403 

Summary of Facts and Issues: Ms. Young, a “Mulatto,” or 
mixed-race person, and widow of Mr. Young, sought to 
defend against her ejection from the Williamses’ proper- 
ty by using state homesteading as a defense. Prior to Mr. 
‘Young’s death, the Youngs purchased the property from 
Mr. Williams but had not finished paying the entire price. 
After Mr. Williams passed, his wife tried to eject Ms. Young 
from the property, claiming that the homestead defense 
did not apply to Mulattos, and that she hada sheriff’s deed 
to and a lien on the property.** 


Impact of the Ruling: The Court held that since Ms. Young 
did not abandon the homestead, she could not be ejected 
from the home since the lien on the property was not en- 
forceable, the title and right of possession remaining with 
Ms. Young until the sale of the property settled. In this case, 
the California Supreme Court held that the Homestead Act 
applied to African Americans and Mulattos.°° 


1879 

Article I, Section 17 of the California 
Constitution of 1879 (Amended Nov. 6, 1894; 
Repealed Nov. 5, 1974) 

Summary of Facts and Issues: With regard to housing 
and property ownership, California’s Constitution origi- 
nally declared: “Foreigners of the white race, or of African 
descent, eligible to become citizens of the United States 
under the naturalization laws thereof, while bona fide 
residents of this state, shall have the same rights in respect 
to the acquisition, possession, enjoyment, transmission, 
and inheritance of property as native-born citizens.” 


Impact of the Law: In 1879, citizenship expanded to in- 
clude people of African descent who were deemed eligible 
to become citizens of the United States. However, both 
white and non-white foreigners who could not natural- 
ize and/or establish state residency did not have property 
rights. And in 1894, article I, section 17 was amended to 
state that “[floreigners” had the same rights in property, 
“other than real estate,” as native-born citizens. 
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1959 

Unruh Civil Rights Act (Civil Code Section 51) 
Summary of Facts and Issues: The Unruh Civil Rights Act 
declares that all persons in California are free and equal, 
and no matter their sex, race, color, religion, ancestry, 
national origin, disability, medical condition, genetic in- 
formation, marital status, sexual orientation, citizenship, 
primary language or immigration status, all are entitled 
to the full and equal accommodations, advantages, facil- 
ities, privileges, or services in all business establishments 
of every kind whatsoever. 


Impact of the Law: As a result of the Unruh Civil Rights 
Act enacted in 1959, California business establishments, 
including those providing housing and public accommo- 
dations, could no longer engage in unlawful discrimination 
by refusing to lease or rent to African Americans. This Act 
has been interpreted by the courts to prohibit arbitrary 
discrimination by business establishments. Further, by 
enacting remedial provisions to the Act through Civil 
Code section 52, including allowing for actual and puni- 
tive damages in cases of housing discrimination violations, 
the Legislature created a true enforcement mechanism for 
individuals to seek redress for discrimination. 


1962 

Seaborn Burks v. Poppy Construction 
Company 57 Cal.2d 463 

Summary of Facts and Issues: An African American cou- 
ple brought an action for damages and injunctive relief 
alleging discrimination with respect to the sale of a house 
in atract. The first cause of action was based on the Unruh 
Civil Rights Act, which prohibits discrimination in “busi- 
ness establishments,” and the second was based on the 
Hawkins Act (former Health & Saf. Code, §§ 35700-35741) 
which relates to discrimination in “publicly assisted 
housing accommodations.”*® 


Impact of the Ruling: This case represents the first 
California Supreme Court case interpreting the Unruh 
Civil Rights Act. The Court reversed the lower court’s dis- 
missal of claims under the Unruh and Hawkins Acts against 
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the defendant building developers, who were responsible 
for sales of publicly assisted houses on a tract of land.” 


Lee v. O’Hara 57 Cal.2d 476 

Summary of Facts and Issues: Defendant real estate 
brokers refused to rent the premises to plaintiff solely 
because of his race. The real estate brokers argued that 
because they were acting as agents on behalf of property 
owners, they required consent by all parties to rent to 
plaintiff, who was African American. Since such consent 
was not proven, they could not be accused of denying ser- 
vices to plaintiff on the basis of race.*® 


Impact of the Ruling: The court held that the Unruh Civil 
Rights Act applies to real estate brokers when acting in 
their professional capacity. As such, they were prohibited 
from racially discriminating against protected classes in 
real estate transactions, even if purportedly acting pur- 
suant to the instructions of their clients.°° 


1963 

California Fair Employment and Housing 

Act Gov. Code, §§ 12900-12999 (Formerly 
Health & Saf. Code, § 35700 et seq.) 

The Rumford Fair Housing Act 

Summary of Facts and Issues: The California Fair 
Employment and Housing Act, part of which was previ- 
ously known as the Rumford Fair Housing Act, extended 
housing discrimination prohibitions to housing generally 
and for the first time afforded an administrative remedy 
for housing discrimination. Specifically, the Act prohibit- 
ed racial discrimination in the sale or rental of any private 
dwelling containing more than four units, enforceable by 
a specially designated state commission. 


Impact of the Law: The California Fair Employment and 
Housing Act, along with the Unruh Civil Rights Act, rep- 
resented the move for fair housing legislation at the state 
and local levels across the nation. These state civil rights 
laws predated the federal civil rights laws of the 1960s that 
prohibited discrimination in employment and housing. 


1964 


Proposition 14 (Formerly Article I, 

Section 26 of the California Constitution) 
(Repealed Nov. 5, 1974) 

Summary of Facts and Issues: This proposition repealed 
the Rumford Fair Housing Act by adding a state consti- 
tutional right for persons to refuse to sell, lease, or rent 
residential properties to other persons on the basis of 
race. The ballot referendum was designed to repeal 
state and local housing discrimination laws. It passed 
in November 1964 with over 65 percent of the vote. As 
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such, housing discrimination on the basis of race became 
constitutionally protected. 


Impact of the Proposition: After its passage, the right to 
discriminate in housing on the basis of race was enshrined 
in the California Constitution and those practicing ra- 
cial discrimination could invoke express constitutional 
authority with respect to their residential property. 
Proposition 14 was overturned by the California Supreme 
Court in Mulkey v. Reitman (1966) 64 Cal.2d 529 (discussed 
immediately below), a decision which was upheld by the 
United States Supreme Court in Reitman v. Mulkey (1967) 
387 U.S. 369 (discussed above). 


1966 

Mulkey v. Reitman 64 Cal.2d 529 

Summary of Facts and Issues: The defendant owners 
refused to rent any of their unoccupied and available 
apartments to an African American couple or any other 
African Americans, claiming a constitutional right to do 
so pursuant to Proposition 14, discussed above. 


Impact of the Ruling: Finding a violation of equal pro- 
tection under the Fourteenth Amendment to the United 
States Constitution, the California Supreme Court over- 
turned Proposition 14, striking down the California 
constitutional provision that prohibited the state from 
restricting a property owner or landlord’s right to refuse 
to sell or rent to qualified citizens on the basis of race." 


1971 

Stearns v. Fair Employment Practice Com. 

6 Cal.3d 205 

Summary of Facts and Issues: Ernest Cooper, an African 
American man, attempted to rent an apartment from Val 
Stearns. Mr. Stearns required him to submit to a credit 
check before Mr. Cooper could rent the apartment. Three 
hours later, Mr. Stearns rented the same apartment to 
a white person, soliciting an immediate deposit with- 
out requiring a credit check, offering the white person 
occupancy as soon as the apartment could be cleaned. 
The Fair Employment Practices Commission found that 
Mr. Stearns discriminated against Mr. Cooper, and Mr. 
Stearns challenged the Commission’s decision. 


Impact of the Ruling: The California Supreme Court 
affirmed the lower court’s ruling that the landlord dis- 
criminated by erecting a bureaucratic barrier to Mr. 
Cooper’s occupancy of the apartment that had not 
been similarly instituted for the white man. Since such 
a procedure could be used to completely discourage or 
delay an African American applicant until an eligible 
white applicant could be found to fill the vacancy, the 
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Court concluded that Mr. Stearns’s behavior constituted 
housing discrimination.” 


1991 

Walnut Creek Manor v. Fair Employment & 
Housing Com. 54 Cal.3d 245 

Summary of Facts and Issues: Robert Cannon, an 
unmarried African American man, filed a housing dis- 
crimination complaint with the California Department of 
Fair Employment and Housing against the Walnut Creek 
Manor, on the grounds of discrimination on the basis of 
his race and marital status. Mr. Cannon was placed on 
a waiting list for the 418-unit apartment complex, and 
was told to check back every six months as the waiting 
period was one to one and one-half years. More than two 
years later, it was shown that the rental manager made no 
attempt to offer Mr. Cannon available apartments, but 
did call other non-African American applicants who ap- 
plied after him. It was additionally shown that after the 
rental manager met Mr. Cannon, she designated him as 
an undesirable tenant, but after the Department com- 
menced its investigation, she altered the code rating to 
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desirable. Other acts of discrimination were also consid- 
ered by the Court, including the rental manager renting 
32 apartments to non-African American applicants af- 
ter Mr. Cannon’s complaint. After the California Fair 
Employment and Housing Commission—which at the 
time administratively adjudicated housing discrimina- 
tion claims—determined Walnut Creek Manor violated 
California fair housing laws, the court of appeal affirmed, 
authorizing the commission to award unlimited compen- 
satory damages for housing discrimination, but found 
that the commission’s award of general compensato- 
ry damages for emotional distress violated the judicial 
powers clause. 


Impact of the Ruling: The California Supreme Court held 
that the rental manager’s refusal to rent to Mr. Cannon 
because of his race constituted one violation of the Fair 
Employment and Housing Act. For the purpose of au- 
thorized remedies, the court determined that multiple 
acts of discrimination against the same complainant on 
the same unlawful basis establishes only one unlawful 
practice. As such, the Act authorized only one punitive 
damages award for this type of discriminatory conduct.® 
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Fugitive Slave Clause U.S. Const. Art IV, § 7, , A, é 
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shall be delivered up on Claim of the Party to whom such ‘ . 4 : = , § 7 = 
Service or Labour may be due.”! ' = <= . « j ' 


Subsequent History: Enslavement and involuntary a f s\ 
servitude, except for punishment for crime, was later 


prohibited by the Thirteenth Amendment to the United . _* * J 2 2 
States Constitution. (U.S. Const. amend. XIII, § 1.) A 7 , - & 4 
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Strader v. Graham 51 U.S. 82 ee "= =s & §. 


Summary of Facts and Issues: Dr. Christopher Graham, ' — . Ss S&S OG 
a Kentucky enslaver, allowed three of his enslaved per- _ 
sons to visit Ohio and Indiana.* But when they later fled N : ——_ 
to Canada through a steamboat owned by Strader and an- : } 
other man, enslaver Graham sued them for the monetary 
value of his lost enslaved persons.’ They defended saying 
that the enslaved persons had become free because of 
their time in Ohio and Indiana.* The Louisville Chancery 
Court decided that the enslaved men did indeed belong to 
Graham and that he was entitled to recover $3,000 for his 
damages caused by their escape by way of the steamboat.® 


Impact of Ruling: The United States Supreme Court held 
that the United States Constitution would not control 
the law of Kentucky in this case and that the conditions 
of those enslaved in Kentucky depended on the laws of 
Kentucky.® The Court therefore determined that the 
decision of the state court of appeals was conclusive 
and that the U.S. Supreme Court lacked jurisdiction to 
determine otherwise.’ 


An African American man picketing Bowman Dairy for job discrimination. (1941) 
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1865 

Amendment XIII to the United 

States Constitution 

Summary of Provisions: Neither slavery nor involuntary 
servitude, except as a punishment for crime whereof the 
party shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction.*® 


1872 

Slaughter-House Cases 83 U.S. 36 

Summary of Facts and Issues: The State of Louisiana en- 
acted a regulation allowing the City of New Orleans to 
regulate the place and manner of slaughtering of animals, 
including the butchering, inspection, and processing of 
animal meat within the city in an effort to better manage 
the city’s sanitation, health, and safety.° The city creat- 
ed a corporation, granting it exclusive rights to have and 
maintain slaughter-houses, landings for cattle, and yards 
for enclosing cattle, to the exclusion of all other slaugh- 
ter-houses in the city.'° Existing slaughter-houses and 
butchers were required to close their facilities and instead 
bring their stock to the city corporation for processing at 
a cost. The slaughter-houses affected by these changes 
sued under the Thirteenth and Fourteenth Amendments, 
claiming that the regulations amounted to involuntary 
servitude, abridged the privileges and immunities of citi- 
zens of the United States, denied them of equal protection 
of the laws, and deprived them of their property without 
due process of law.” The Court held that the regulation of 
the place and manner of conducting the slaughtering of 
animals, the business of butchering within a city, and the 
inspection of the animals to be killed for meat and of the 
meat afterwards, were among the most necessary and fre- 
quent exercises of a state’s police power.” In so holding, 
the Court reasoned that the statute under consideration 
was aptly framed to remove from the more densely pop- 
ulated part of the city the noxious slaughter-houses, and 
large and offensive collections of animals necessarily in- 
cident to the slaughtering business of a large city, and to 
locate them where the convenience, health, and comfort 
of the people require they should be located." 


Impact of Ruling: The Court reasoned in its holding that 
there was a distinction between citizens of the United 
States and citizens of a state and that the language of the 
federal Constitution was meant to protect citizens of the 
United States and was not intended to provide additional 
protection for citizens of a state.’ Therefore, “the entire 
domain of the privileges and immunities of citizens of 
the States . . . lay within the constitutional and legisla- 
tive power of the States, and without that of the Federal 
government.” The Court acknowledged that the main 
purpose of the Thirteenth and Fourteenth Amendments 
was the “freedom of the African race, the security and 


978 


perpetuation of that freedom, and their protection from 
the oppressions of the white men who had formerly held 
them in slavery.” The benefits of these amendments 
could flow more broadly to members of other races who 
are impacted by a deprivation of these rights, however.'® 


1905 

Clyatt v. U.S. 197 U.S. 207 

Summary of Facts and Issues: The prohibition against 
peonage was authorized by provisions of the Thirteenth 
Amendment forbidding slavery or involuntary servitude. 
Astatute provided that anyone who holds, arrests, or re- 
turns a person to a condition of peonage would be held 
liable.'? However, the person who made the arrest could 
not be convicted unless there was proof that the persons 
so returned had been in peonage prior to the arrest.”° 


Impact of Ruling: Peonage was a form of compulsory 
service, based on indebtedness. It was used to circum- 
vent the prohibition of slavery and involuntary servitude 
under the Thirteenth Amendment. Clyatt was one of the 
first cases in a lengthy federal effort to abolish peonage. 
However, the Court narrowly interpreted a statute that 
aimed to punish those who arrested persons with intent 
to subject them to a condition of peonage by stating that 
the statute requires the person to have been in a condi- 
tion of peonage beforehand.” 


1906 

Hodges v. U.S. 203 U.S. 1 

Summary of Facts and Issues: On October 8, 1903, a 
grand jury indicted Reuben Hodges, William Clampit, 
and Wash McKinney with knowingly, willfully, and un- 
lawfully conspiring to oppress, threaten, and intimidate 
a group of citizens who were of African descent.” The de- 
fendants were convicted following a trial for threatening 
and intimidating the group of men, who were employed 
by a lumber manufacturing company, so that they would 
quit their jobs at the company, essentially preventing 
the men from enjoying the same rights and privileges as 
white citizens.”? The defendants appealed their convic- 
tion to the Supreme Court, objecting to the indictment 
based on the argument that federal courts lacked juris- 
diction over the matter.* In interpreting the Thirteenth 
Amendment, the Court opined that while the purpose 
of the Amendment was the emancipation of “the colored 
race” it was not an attempt to commit that race to the care 
of the nation and it was a denunciation of a condition 
and not a declaration in favor of a particular people.” 
The Court concluded that the federal government lacked 
jurisdiction to charge the defendants and reversed the 
judgment of the district court.” 
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Impact of Ruling: The Court reasoned that if the inability 
to freely contract was a badge of slavery, then any oth- 
er wrongs done to an individual would be enforceable 
by Congress under the Thirteenth Amendment. The 
Supreme Court ruled that the federal government did not 
have the constitutional power to convict defendants for 
using force and intimidation to prevent African American 
citizens from performing their employment contracts. 
The court held that: (1) the Thirteenth Amendment’s pro- 
tection extends to all races, not just the African race and 
that (2) the defendants’ violent acts that prevented the 
employees from freely exercising their right to contract 
were not a badge of slavery.” 


Subsequent History: In Jones v. Alfred H. Mayer Co. (1968) 
392 U.S. 409, the Supreme Court overruled Hodges,”*® rea- 
soning that Congress has the power under the Thirteenth 
Amendment to “determine what are the badges and in- 
cidents of slavery, and the authority to translate that 
determination into effective legislation.” 


1938 


New Negro Alliance v. Sanitary Grocery Co. 
303 U.S. 552 

Summary of Facts and Issues: New Negro Alliance re- 
quested that retail stores operated by Sanitary Grocery 
Co. adopt a policy of “employing negro clerks in certain of 
its stores in the course of personnel changes.”*° After the 
retailer ignored the request, New Negro Alliance “caused 
one person to patrol in front of one of the respondent’s 
stores on one day carrying a placard which said, ‘Do Your 
Part! Buy Where You Can Work! No Negroes Employed 
Here!’ and caused or threatened a similar patrol of two 
other stores. .. .”*! The retailer sought to enjoin New Negro 
Alliance from picketing, patrolling, boycotting, or urg- 
ing others to boycott the retailer’s stores. The trial court 
ruled that labor laws had no application to the dispute 
and entered a decree prohibiting the New Negro Alliance 
from picketing, protesting, or boycotting the retailer.** 
The appellate court affirmed, holding that the issue was 
not a labor dispute within the meaning of the Norris-La 
Guardia Act, which is a factor in determining the jurisdic- 
tion of federal courts in issuing injunctions.* Therefore, 
the trial court had jurisdiction to enter the injunction. The 
Supreme Court reversed the decree, holding that under 
the Norris-La Guardia Act, “it was intended that peaceful 
and orderly dissemination of information by those de- 
fined as persons interested in a labor dispute concerning 
‘terms and conditions of employment’ in an industry ora 
plant or a place of business should be lawful.”* 


Impact of Ruling: The Court’s interpretation of the term 
“labor dispute” in section 13 of the Norris-LaGuardia Act 
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removed federal courts’ jurisdiction to issue an injunction 
prohibiting labor action in cases involving labor disputes 
between labor unions seeking to represent employees 
and employers and between those seeking employment 
and potential employers.* By its terms, the Act permitted 
the picketing of company stores by any group with an in- 
terest in the dispute, including the terms and conditions 
of employment, which extended to the activities of an 
independent corporation demanding that the stores em- 
ploy African American workers. The Act did not proscribe 
any particular background or motive for labor action.” 


1941 

Mitchell v. U.S. 313 U.S. 80 

Summary of Facts and Issues: The Interstate Commerce 
Commission claimed that it lacked the ability to enforce a 
statute prohibiting discrimination in interstate transporta- 
tion.** Upon entering Arkansas, an employee of a railroad 
company excluded from a Pullman carriage an African 
American U.S. Congressperson who was traveling across 
country.*° The available car lacked the amenities of the 
Pullman car, such as air conditioning.*® The United States 
Supreme Court held that the point of the statute was to 
prevent discrimination, including racial discrimination, 
and that the Commission’s purpose was precisely to deter- 
mine the fairness of the railroad carrier’s practices.*! The 
Commission’s determination that there was no violation 
of the Interstate Commerce Act because of an insufficient 
volume of African American passengers failed to recognize 
that the Act prohibited even a single incident in violation of 
the Act.* Accordingly, subsequent actions by the railroad 
carrier to ensure that there would be no repetition of the 
discrimination was not sufficient to avoid liability under 
the Interstate Commerce Act.” 


Impact of Ruling: The purpose of the Interstate Commerce 
Act, beginning at title 49 United States Code section 1, was 
to end discrimination in interstate transportation.** The 
Interstate Commerce Commission had jurisdiction to de- 
termine whether a railroad carrier engaged in unlawful 
discrimination in failing to provide equal sleeping cars to 
different races, and a passenger had standing to bring suit 
even though they did not show that they intended to take 
another journey on the same train.* The Act requires car- 
riers to provide equally comfortable accommodations to 
people of different races and a single instance of discrim- 
ination is sufficient to violate the Act even if the carrier’s 
subsequent actions remedy the issue. *® 


1942 
Taylor v. State of Ga. 315 U.S. 25 


Summary of Facts and Issues: The United States 
Supreme Court held that a Georgia statute which would 
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in effect require peonage (a form of coerced labor) or 
threat of penal sanctions was a form of involuntary ser- 
vitude and thereby violated the Thirteenth Amendment 
and the Act of 1867.“ 


Impact of Ruling: The Court established that the 
Thirteenth Amendment prohibits more than slavery. The 
Supreme Court made it clear that “involuntary servitude” 
encompasses compelling debtors to work to repay debt, 
even if the contract was voluntary at the formation, if 
the consequence of the refusal or inability to work was a 
threat of penal sanction.** 


1944 

Pollock v. Williams 322 U.S. 4 

Summary of Facts and Issues: Emmanuel Pollock was 
charged under a Florida statute making it a misdemeanor 
to induce advances with intent to defraud by a promise 
to perform labor and failing to perform the labor for 
which money was obtained.*® Under the Florida statute, 
the failure to perform the labor for which the money was 
obtained was prima facie evidence of intent to defraud.” 
The Supreme Court held that the Florida statute violated 
the Thirteenth Amendment and the Federal Antipeonage 
Act, whose aim was not merely to end slavery, but to 
maintain a system of completely free and voluntary labor 
throughout the United States. 


Impact of Ruling: Despite the Antipeonage Act of 1867, 
peonage and other forms of coerced labor continued to 
exist in the United States by virtue of state laws like the 
Florida statute in this case. The Court noted that state 
statutes that presume intent and enforce peonage have a 
coercive effect in producing guilty pleas.” Therefore, the 
Court rejected the state’s argument that although the pre- 
sumption of intent language was omitted from the statute 
during its 1913 revision, the procedural presumption of 
intent was not at issue in this case because Pollock pleaded 
guilty to the charge.®* The Court took a holistic approach 
to the reading of the Florida statute and found that the 
effect of peonage invalidated the entire statute. 


Steele v. Louisville & N.R. Co. 323 U.S. 192 

Summary of Facts and Issues: An African American 
locomotive fireman employed by Louisville & N.R. Co. 
sued on behalf of himself and other African American 
firemen who were a minority of all firemen employed 
by the railroad, and who were essentially required to ac- 
cept representation by the union chosen by the majority 
white firemen.** This union excluded African Americans 
from membership.® In 1940, the union, without inform- 
ing the African American firemen, served notice to the 
railroad and 20 other railroads of the union’s desire to 
amend the existing collective bargaining agreement to 
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exclude all African American firemen from the service. 
The union and railroads subsequently entered into anew 
agreement whereby African American firemen could not 
occupy more than 50 percent of the firemen positions 
in each class of service in each seniority district.” The 
agreement also controlled the seniority rights of African 
American firemen and their employment.** The Supreme 
Court held that under the 1934 Railway Labor Act the la- 
bor union chosen to act on behalf of a craft has a duty to 
represent all members of that craft regardless of union 
affiliation, and has at least the same duty to represent the 
interests of non-union African American people excluded 
from union membership as does a legislature under the 
Fourteenth Amendment's equal protection clause.” 


Impact of Ruling: Section 2 of the 1934 Railway Labor Act 
empowered the labor union with the largest membership 
to act as exclusive bargaining representative of the craft 
of locomotive firemen. In this case, the labor union ex- 
cluded African American firemen from its membership 
and bargained with the railroad to limit the number of 
African American firemen employed in various positions. 
The Court interpreted the statute to require a union to 
represent the interests of African American craftspeo- 
ple, and to prohibit discrimination by the union against 
non-members on the basis of race. 


Subsequent History: In companion case, Tunstall v. 
Brotherhood of Locomotive Firemen and Enginemen, Ocean Lodge 
No. 76 (1944) 323 U.S. 210, the Supreme Court affirmed the 
jurisdiction of federal courts under the Railway Labor 
Act.®° Later, in Graham v. Brotherhood of Locomotive Firemen 
and Enginemen (1949) 338 U.S. 232, the Supreme Court again 
affirmed its holding in Steele v. Louisville & N.R. Co., supra, 
following the union’s latest attempt to discriminate against 
African American firemen after the union negotiated an 
agreement with the Southern railroads to demote and 
make non-promotable African American firemen in favor 
of white firemen, irrespective of seniority.*! The Supreme 
Court reaffirmed that the Railway Labor Act imposes 
upon the union the duty to represent all members of the 
craft without discrimination and invests a racial minority 
of the craft with the right to enforce that duty.” Still, in 
Brotherhood of R. R. Trainmen v. Howard (1952) 343 U.S. 768, 
the union there, by agreement, forced the railroad to agree 
to discharge African American train porters and instead fill 
their positions with white men, who under the agreement 
would do less work for more pay.® This “aggressive hos- 
tility” to the employment of African Americans employed 
in train, engine, and yard services led the Supreme Court 
again to affirm its holdings in Steele and Graham that the 
racial discrimination practiced by the union was unlawful, 
whether African Americans are classified as train porters, 
brakemen, or something else, and that federal courts have 
jurisdiction to provide a remedy. 
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1969 


Glover v. St. Louis-San Francisco Ry. Co. 393 
U.S. 324 

Summary of Facts and Issues: Thirteen petitioners, eight 
of whom were African American, despite being qualified 
for higher positions, were classified as “helpers” for years 
and the railroad refused to promote them.® The petition- 
ers alleged that apprentices were made to carry out jobs 
equivalent to the higher positions, but to avoid promot- 
ing any African American employees, the railroad did 
not promote any of the petitioners.®° The Railway Labor 
Act gives the Railroad Adjustment Board exclusive juris- 
diction over suits between employees and carriers, but 
as the Court observed this case was between employees 
and the union and management.” Respondents moved 
to dismiss the case because petitioners had not exhaust- 
ed other remedies, namely, filing a grievance.** However, 
representatives had told respondents that nothing would 
be done and that a formal complaint would be a waste of 
time.®® The Supreme Court held that in this matter, juris- 
diction over the union and railroad was proper because 
the Railroad Adjustment Board had no power to order the 
kind of relief necessary in this case.” Further, the Court 
held that while in some cases there may be a requirement 
to exhaust administrative remedies, the exhaustion re- 
quirement is subject to exceptions such as the case here 
where exhaustion would defeat the overall purpose of 
the federal labor relations laws and the circumstances 
of the case indicated that any effort to proceed formally 
with contractual or administrative remedies would be 
wholly futile.” 


Impact of Ruling: The Court determined that under the 
Railway Labor Act, the Railroad Adjustment Board did 
not have exclusive jurisdiction to interpret the terms of 
the collective bargaining agreement in this case. Plaintiffs 
were not required to exhaust all remedies for grievances, 
as the circumstances of this case were determined to have 
fallen under the exception for instances in which filing a 
grievance would be futile. 


1971 

Griggs v. Duke Power Co. 401 U.S. 424 
Summary of Facts and Issues: Defendant Duke Power 
Company required passage of two aptitude tests and 
a high school degree for applicants to be placed into a 
higher-waged department.” African American employ- 
ees challenged the policy under the Civil Rights Act. The 
court held that employers were in violation of the Civil 
Rights Act if they required standardized intelligence tests 
or a high school education if it was not significantly relat- 
ed to job performance.” 
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Impact of Ruling: Title VII of the Civil Rights Act of 
1964 prohibits neutral employment practices that dis- 
criminate on the basis of a protected trait, regardless of 
intent.” Here, the aptitude tests were not shown to be 
related to job performance and they disproportionately 
disqualified African American applicants as compared to 
white applicants.” 


1973 

McDonnell Douglas Corp. v. Green 411 U.S. 792 

Summary of Facts and Issues: An African American me- 
chanic and laboratory technician was laid off from his job 
with McDonnell Douglas Corp.” The employee (Green) 
was a long-time activist in the civil rights movement 
and claimed that his discharge and McDonnell Douglas’s 
general hiring practices were racially motivated.” Green 
subsequently took part in at least one protest against the 
corporation, which disrupted its operation by blocking 
access to the plant.” Following the protest, McDonnell 
Douglas publicly advertised for qualified mechanics.” 
Green applied for the position and was denied based on 
his participation in the protests.*° Green filed a complaint 
with the Equal Employment Opportunity Commission al- 
leging McDonnell Douglas refused to rehire him because 
of his race and persistent involvement in the civil rights 
movement, in violation of the Civil Rights Act of 1964.*! The 
Commission issued a right to sue letter making no finding 
with respect to Green’s allegation of racial bias, but find- 
ing reasonable cause to believe that Green had been fired 
because of his civil rights activity.** Following a dismissal 
and subsequent appeal, the case was brought before the 
Supreme Court to decide the order and allocation of proof 
in a private, non-class action challenging employment 
discrimination.* The Court held, “[t]he complainant in 
a Title VII trial must carry the initial burden under the 
statute of establishing a prima facie case of racial discrimi- 
nation. This may be done by showing (i) that he belongs to 
aracial minority; (ii) that he applied and was qualified for 
a job for which the employer was seeking applicants; (iii) 
that, despite his qualifications, he was rejected; and (iv) 
that, after his rejection, the position remained open and 
the employer continued to seek applicants from persons 
of complainant's qualifications.”** The Court found that 
Green had proved a prima facie case and that the bur- 
den then shifted to McDonnell Douglas to articulate some 
legitimate, nondiscriminatory reason for the employee's 
rejection.®* If the employer successfully articulates this 
reason, the burden then shifts back to the employee to 
prove that the reason was in fact pretext.*° The case was 
returned to the trial court to undergo this inquiry. 


Impact of Ruling: In establishing a case of racial employ- 
ment discrimination, the Court set forth the applicable 
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rules as to burden of proof and how it shifts upon the 
making of a prima facie case. This important framework 
reconciled the lack of harmony among the circuit courts.*’ 


Subsequent History: In Hazen Paper Co. v. Biggins (1993) 
507 U.S. 604, the Supreme Court held that in a disparate 
treatment case, liability depends on whether the protected 
trait actually motivated the employer’s decision, and that 
whatever the employer's decision-making process, a dispa- 
rate treatment claim cannot succeed unless the employee’s 
protected trait actually played a role in that process and 
had a determinative influence on the outcome.*® 


1975 

Johnson v. Railway Exp. Agency, Inc. 421 U.S. 454 
Summary of Facts and Issues: An African American 
railway employee filed a complaint with the Equal 
Employment Opportunity Commission (EEOC) alleging 
that the railway company discriminated against African 
American employees with respect to seniority and job 
assignments.** Three weeks after the employee filed his 
complaint, he was terminated.°° More than two and a 
half years after filing his complaint with the EEOC, the 
Commission issued a decision finding reasonable cause 
to believe the employee's allegations.” It was over nine 
more months before the EEOC gave the employee his 
right to sue letter to institute an action under title VII of 
the Civil Rights Act of 1964.°* During that time, the statute 
of limitations had run on the employee’s potential con- 
current claim under 42 U.S.C. section 1981.°* The Supreme 
Court held that if a worker experiences racism in private 
employment, there are different ways they can seek fed- 
eral help and take action to resolve the issue, including 
by pursuing a claim under title VII of the Civil Rights Act 
of 1964 and/or pursing an action under 42 U.S.C. section 
1981.°* The Court further held that just because someone 
files a timely discrimination claim with the EEOC, it does 
not pause or stop the deadline for filing a legal case based 
on the same facts under 42 U.S.C. section 1981, which 
exists co-extensively with title VII.°° In other words, the 
clock for the legal time limit continues to run regardless 
of the EEOC filing.”® 


Impact of Ruling: Racial discrimination by a private em- 
ployer in making hiring decisions is prohibited under the 
law. This case clarified that section 1981 affords a federal 
remedy against discrimination in private employment on 
the basis of race. 


Subsequent History: The Supreme Court in International 
Union of Elec., Radio and Mach. Workers, AFL-CIO, Local 790 v. 
Robbins & Myers, Inc. (1976) 429 U.S. 229 later held that the 
existence and utilization of grievance or arbitration pro- 
cedures under a collective bargaining contract also does 
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not toll running of limitations period for filing charge 
of discriminatory employment practices with the Equal 
Employment Opportunity Commission, since Civil Rights 
Act remedies are independent of other preexisting rem- 
edies available to an aggrieved employee.” 


Albemarle Paper Co. v. Moody 422 U.S. 405 
Summary of Facts and Issues: A class of African American 
employees at a paper mill sued the mill under title VII ask- 
ing the district court to enjoin every employment practice, 
policy, and custom that violated title VII.°* The key issues 
at trial were the “plant’s seniority system, its program of 
employment testing, and the question of [back pay].”® 
The plant also required a high school diploma for certain 
positions.'°° The district court found the seniority system 
discriminatory and ordered the mill to implement a plant- 
wide seniority system.’ Although the district court held 
the high school diploma requirement invalid, it concluded 
that the testing requirements were valid.'” Prior to trial, 
the mill engaged an industrial psychologist to study job 
relatedness, and the study found “statistically significant 
correlation with supervisorial ratings in three job group- 
ings for the Beta Test, in seven job groupings for either 
Form A or Form B of the Wonderlic Test, and in two job 
groupings for the required battery of both the Beta and 
the Wonderlic Tests.”! The district court concluded that 
the validation study had proven that the testing require- 
ments were job related and thus valid.!™ The district court 
also determined that the employees were not entitled to 
back pay under the job seniority program because there 
was no evidence of bad faith.’ The court of appeals re- 
versed, holding that the employees were entitled to back 
pay and that the testing requirements should have been 
enjoined.’ The United States Supreme Court agreed with 
the court of appeals that the judgment should be vacated." 
Although the Supreme Court had previously held in Griggs 
v. Duke Power Co., supra, 401 U.S. 424 that an employer could 
use a test for hiring or promoting employees so long as the 
test was closely related to the skills and abilities required 
for the job, the mill in this matter had failed to demonstrate 
based on its own study that the testing program was suffi- 
ciently related to each of the job ranks in question.'* The 
Supreme Court returned the case to the district court for 
it to reconsider the issues of back pay and the job-related 
testing in light of the Court’s clarification of the standards 
related to those issues.’ 


Impact of Ruling: In employment, employers can imple- 
ment various tests for hiring or promoting employees. If 
a test is found to be discriminatory and unnecessary, then 
it would be illegal to use it. However, if a test is deemed 
necessary for the specific job, it could still be used. With 
respect to the other issues decided in this case, the Court 
resolved a conflict among the circuit courts and held that 
“given a finding of unlawful discrimination, [back pay] 
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should be denied only for reasons which, if applied gener- 
ally, would not frustrate the central statutory purposes of 
eradicating discrimination throughout the economy and 
making persons whole for injuries suffered through past 
discrimination.”"° 


Subsequent History: The Civil Rights Act of 1991 created 
a right to recover compensatory and punitive damages 
for certain violations of title VII of the Civil Rights Act of 
1964." The Act added additional remedies for a violation, 
beyond equitable remedies such as back pay. 


1976 

Brown v. General Services Administration 425 
U.S. 820 

Summary of Facts and Issues: An African American 
employed by a federal agency alleged that he was dis- 
criminated against because of his race in receiving a 
promotion.'” The employee filed a complaint with the 
agency’s equal employment opportunity office and was 
informed by letter that race was not a factor in the de- 
cision not to promote him."* The director’s letter also 
informed him that if he chose, he could carry the ad- 
ministrative process further by lodging an appeal with 
the Board of Appeals and Review of the Civil Service 
Commission and that, alternatively, he could file suit 
within 30 days in federal district court.' The employee 
filed suit in federal district court 42 days later and the 
court dismissed the action because the employee did not 
file the suit within 30 days."° The Supreme Court held 
that the applicable statute creating the administrative and 
judicial enforcement mechanism with respect to federal 
employment was the exclusive judicial remedy for claims 
of discrimination." Based on that statutory scheme, the 
employee’s complaint was properly dismissed for failure 
to timely file his complaint.” 


Impact of Ruling: The Civil Rights Act of 1964 as 
amended provides the exclusive remedy for claims of 
discrimination in federal employment. This decision 
validated the complementary administrative and judicial 
enforcement mechanism designed to eradicate federal 
employment discrimination. 


Washington v. Davis 426 U.S. 229 

Summary of Facts and Issues: Two African American po- 
lice officers with the District of Columbia Metropolitan 
Police Department sued alleging that the promotion pol- 
icies of the Department were racially discriminatory."® 
Two African American applicants joined the complaint 
alleging that the recruiting testing program also dis- 
criminated on the basis of race and disproportionately 
excluded a high number African American applicants."° 
Both claims challenged the practices under the due 
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process clause of the Fifth Amendment to the United 
States Constitution, 42 U.S.C. section 1981, and a pro- 
vision of the District of Columbia Code.”° The United 
States Supreme Court held that the police department’s 
hiring practice of a verbal skills test did not discriminate 
on the basis of race.'” In so holding, the Court stated that 
the standard for adjudicating claims of invidious racial 
discrimination under the due process clause of the Fifth 
Amendment is not identical to the standards applica- 
ble under the Equal Employment Opportunity Act.'” 
The Court further held that when evaluating a claim for 
discrimination under the equal protection clause, dispro- 
portionate impact alone, even with respect to race, does 
not trigger strict scrutiny.'”* 


Impact of Ruling: This ruling has had a significant im- 
pact in employment discrimination actions because it has 
made it more difficult for plaintiffs to challenge policies 
or actions that have a discriminatory impact but may not 
have been intentionally discriminatory. This is because 
plaintiffs must now prove discriminatory intent, which 
can be difficult to demonstrate. 


1977 

International Broth. of Teamsters v. U.S. 431 
U.S. 324 

Summary of Facts and Issues: The United States as 
plaintiff brought an action against an employer under 
provisions of the Civil Rights Act of 1964 alleging that the 
employer followed hiring, assignment, and promotion 
policies that discriminated against African American 
employees and employees with Spanish surnames.'* The 
trial court found that the employer had indeed engaged 
in a plan and practice of discrimination and that the se- 
niority system violated title VII of the Act. The trial court 
then fashioned relief by dividing the group of harmed 
plaintiffs into groups based on degree of harm and when 
the harm took place in relation to the effective date of 
title VU."° The appellate court rejected the trial court’s 
attempt at dividing the affected class and held that all af- 
fected employees were entitled to additional relief.!”’ The 
Supreme Court agreed that the plaintiffs had met their 
burden in proving system-wide discrimination and reaf- 
firmed that statistical analyses serve an important role in 
establishing racial discrimination.'* With respect to the 
discriminatory seniority system, the Court reaffirmed its 
prior holding that retroactive seniority may be awarded 
as relief from an employer’s discriminatory hiring and 
assignment policies even if the seniority system agree- 
ment itself made no provision for such relief.'° The Court 
also reaffirmed that under title VII, a practice, procedure, 
or test that is neutral on its face cannot be maintained 
if it operates to freeze the status quo of prior discrimi- 
natory employment practices.'*° However, “an otherwise 
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neutral, legitimate seniority system does not become 
unlawful under Title VII simply because it may perpetu- 
ate pre-Act discrimination.” The Court concluded that 
the employer’s conduct in this case with respect to the 
maintenance of the seniority system did not violate the 
Act because the seniority system did not have its gene- 
sis in racial discrimination.’ The Court further held 
that an incumbent employee’s failure to apply for a job 
did not necessarily bar the award of retroactive seniori- 
ty.'% The Court eventually returned the case to the trial 
court to make further findings regarding the individual 
employees’ claims.'* 


Impact of Ruling: This case establishes that an otherwise 
neutral, legitimate seniority system does not become un- 
lawful under title VII because it may perpetuate pre-title 
VI discrimination, even where the employer has engaged 
in pre-title VII discriminatory hiring or promotion practic- 
es. This case also affirmed the burden shifting framework 
required in employment discrimination cases and estab- 
lished the principle that a person's failure to submit an 
application for a job does not inevitably and forever fore- 
close their entitlement to relief. The example the Court 
used to illustrate this point is the hypothetical employer 
who announces a policy of discrimination by a sign reading 
“Whites Only” on the hiring-office door; victims would not 
be limited to the few who ignored the sign and subjected 
themselves to personal rebuffs.’ This principle creates a 
framework for non-applicants to establish employment 
discrimination. Further, the Court’s holding made clear 
that title VII imposes no requirement that a work force 
mirror the general population. 


Subsequent History: Although the Court in Teamsters 
held that title VU does not require an employer to mirror 
the demographics of their work force with the general 
population, it later held in United Steelworkers of America, 
AFL-CIO-CLC v. Weber (1979) 443 U.S. 193 that private 
sector employers have the discretion under title VII to 
voluntarily adopt affirmative action plans designed to 
eliminate a conspicuous racial imbalance in tradition- 
ally segregated job categories.'*° In Weber, the court was 
confronted with a collective bargaining scheme that re- 
served for African American employees 50 percent of 
the openings in an in-plant craft training program.'*’ 
There, the Court held against the white plaintiff employ- 
ees because the plan did not unnecessarily trammel the 
interests of the white employees nor did it require the 
discharge of white workers and their replacement with 
new African American trainees.'** Instead, the plan was 
a temporary measure that was not intended to maintain 
racial balance, but simply to eliminate a manifest racial 
imbalance designed to end as soon as the percentage 
of African American skilled craft workers in the plant 
approximated the percentage of African Americans in 
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the local labor force.'*° The 1991 amendments to the Civil 
Rights Act codified the burden of proof required in dis- 
parate impact cases.'*° Under this section, an unlawful 
employment practice based on disparate impact is es- 
tablished only if (1) a complaining party demonstrates 
that arespondent uses a particular employment practice 
that causes a disparate impact on the basis of race, col- 
or, religion, sex, or national origin and the respondent 
fails to demonstrate that the challenged practice is job 
related for the position in question and consistent with 
business necessity; or (2) the complaining party makes 
a demonstration that there was an alternative employ- 
ment practice that the respondent refused to adopt 
(based on the laws as they existed on June 4, 1989). 


Hazelwood Sch. Dist. v. United States 433 
U.S. 299 

Summary of Facts and Issues: The U.S. Attorney General 
sued a school district, alleging employment discrimina- 
tion in violation of the Civil Rights Act of 1964." The trial 
court found that the government had failed to establish a 
pattern or practice of discrimination and entered judg- 
ment for the district.'4? The appellate court reversed, 
rejecting the trial court’s analysis of the statistical data 
used and instead relying on a comparison of 1970 cen- 
sus figures, showing that 15.4 percent of teachers in that 
area were African American, while less than 2 percent 
of Hazelwood’s teachers were African American.'** The 
Supreme Court reversed and returned the case to the trial 
court, holding that an employer that makes its employ- 
ment decisions in a wholly nondiscriminatory way does 
not violate the Act, even if it previously maintained an 
all-white work force by purposefully excluding African 
Americans. The Court reasoned that the government 
and appellate court relied on statistics that included 
an exceptional school district whose policy attempted 
to maintain a 50 percent African American staff, which 
distorted the comparison with respect to the relevant 
market.'® As a result, the trial court’s comparison of 
Hazelwood’s teacher work force to its student popula- 
tion fundamentally misconceived the role of statistics in 
employment discrimination cases.'” The Court remand- 
ed the case to the district court to determine whether 
to compare the percentage of African American teach- 
ers in the school district with the percentage of African 
American teachers in other school districts in the county, 
or with the percentage of African American teachers in 
other school districts in the County and the City of St. 
Louis combined."** 


Impact of Ruling: An employer that excluded applicants 
based on race prior to the Civil Rights Act of 1964 can 
rebut a plaintiff’s prima facie case of discrimination by 
proving that the racial statistics for the current workforce 
is a product of pre-title VII hiring. 
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1982 


Gen. Bldg. Contractors Ass'n, Inc. v. 
Pennsylvania 458 U.S. 375 

Summary of Facts and Issues: Pennsylvania and a group 
of 12 African American plaintiffs representing a class of 
minority groups challenged a union’s hiring hall system, 
which originated from a collective bargaining agreement 
negotiated by the union and local construction trade or- 
ganizations.149 Under the terms of the agreement, the 
contracting companies were required to hire engineers 
from a union referral list.'°° To join the list, an engineer 
went through a program administered by the union. 151 
The suit charged that the union systematically denied 
African American workers access to the referral list and 
training program, and only referred them for jobs with 
short hours and low pay. 152 


Impact of Ruling: The Court ruled that liability cannot 
be imposed through section 1981 of the Civil Rights Act 
of 1866 without proof of intentional discrimination, and 
that a showing of a disparate impact of a race-neutral 
policy on a racial minority is not sufficient to establish 
a claim.153 The Court reasoned that since the law was 
passed to protect freedmen from intentional discrimina- 
tion by whites who sought to “make their former slaves 
dependent serfs [and] victims of unjust laws,” race-neu- 
tral policies were not liable under the Act.154 This holding 
raised the standard for a plaintiff alleging racial discrim- 
ination. If an employer (or union) imposes policies that 
have a negative effect on a racial minority, such as an 
exam or referral system, they are not liable under sec- 
tion 1981, unless the employee can produce evidence of 
intentional discrimination.’° 


1986 

Local 28 of the Sheet Metal Workers’ 
International Association v. Equal 
Employment Opportunity Commission 

478 U.S. 421 

Summary of Facts and Issues: A union was found 
culpable of “engaging in a pattern and practice of dis- 
crimination against black and Hispanic individuals... 
in violation of Title VU of the Civil Rights Act of 1964, 42 
U.S.C. § 2000e et seq., and ordered to end their discrim- 
inatory practices, and to admit a certain percentage of 
nonwhites to union membership by July 1981.”°° The tri- 
al court established a quota goal of 29 percent nonwhite 
membership, based on the percentage of nonwhites in 
the relevant labor pool in New York City, and ordered the 
union to meet the goal by July 1, 1981.'°” In 1982 and 1983, 
the union had not met the goal as ordered by the trial 
court and the court subsequently found the union guilty 
of contempt for disobeying the court’s earlier order.'® 
The trial court then established a new quota of 29.23 
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percent nonwhite membership based on labor pool cov- 
ered by the newly expanded union, with a compliance 
deadline of August 31 1987.'"° Among the issues decided 
by the Supreme Court was whether contempt was the 
appropriate remedy and whether the trial court’s quota 
goal was an available remedy under title VII of the Civil 
Rights Act of 1964.'®° The Supreme Court held that sec- 
tion 706(g) of the Act does not foreclose a district court 
from instituting some sort of racial preference where 
necessary to remedy past discrimination, although such 
relief is not always proper.'*' In so holding, the Court con- 
cluded that the contempt fines and special fund orders 
were proper remedies for civil contempt and that the 
trial court properly appointed an administrator to su- 
pervise the union’s compliance with the court’s orders.’ 


Impact of Ruling: Although the Court did not determine 
the proper test to be applied in analyzing the constitu- 
tionality of race-conscious remedial measures, the Court 
did agree that a district court may, in appropriate circum- 
stances, order preferential relief benefitting individuals 
who are not the actual victims of discrimination, as arem- 
edy for violations of title VI.!° 


1989 

Wards Cove Packing Co. v. Atonio 490 U.S. 642 
Summary of Facts and Issues: Defendant owned salm- 
on canneries and placed nonwhite Filipinos and Alaska 
Natives in its unskilled cannery positions and whites 
in its skilled cannery positions.’ “Virtually all of the 
noncannery jobs pay more than cannery positions. The 
predominantly white noncannery workers and the pre- 
dominantly nonwhite cannery employees live in separate 
dormitories and eat in separate mess halls.” Plaintiffs, 
a class of nonwhite cannery workers, sued the company 
alleging racial discrimination and discriminatory hiring 
practices.!*° The Supreme Court held that in this case, 
statistical evidence of a disproportionate race ratio it- 
self did not establish a sufficient case of disparate impact 
in violation of title VI." The Court held that the courts 
below relied on a flawed comparison between the racial 
composition of the cannery work force and that of the 
noncannery work force as being probative of a prima 
facie case of disparate impact in the selection of noncan- 
nery workers, when the cannery work force in no way 
reflected the pool of qualified job applicants or the qual- 
ified population in the labor force.'®* In so holding, the 
Court reasoned that “[m]easuring alleged discrimination 
in the selection of accountants, managers, boat captains, 
electricians, doctors, and engineers—and the long list of 
other ‘skilled’ noncannery positions found to exist by the 
District Court... by comparing the number of nonwhites 
occupying these jobs to the number of nonwhites filling 
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cannery worker positions is nonsensical. If the absence 
of minorities holding such skilled positions is due to a 
dearth of qualified nonwhite applicants (for reasons that 
are not petitioners’ fault), petitioners’ selection methods 
or employment practices cannot be said to have had a 
‘disparate impact’ on nonwhites.”'®? 


Impact of Ruling: A statistical imbalance between white 
and nonwhite employees, by itself, does not amount toa 
solid and sufficient showing of violating title VI. A title 
VII plaintiff does not make out a case of disparate impact 
simply by showing that, “at the bottom line,” there is ra- 
cial imbalance in the work force.'” As a general matter, a 
plaintiff must demonstrate that it is the application of a 
specific or particular employment practice that has cre- 
ated the disparate impact under attack. 


Subsequent History: Title 42 U.S.C. section 2000e-2(k) 
codified the burden of proof required in disparate im- 
pact cases. Under this section, an unlawful employment 
practice based on disparate impact is established only if 
(i) a complaining party demonstrates that a respondent 
uses a particular employment practice that causes a dis- 
parate impact on the basis of race, color, religion, sex, or 
national origin and the respondent fails to demonstrate 
that the challenged practice is job related for the position 
in question and consistent with business necessity; or (ii) 
the complaining party makes a demonstration that there 
was an alternative employment practice that the respon- 
dent refused to adopt (based on the laws as they existed 
on June 4, 1989).! 


1993 


Northeastern Florida Chapter of Associated 
General Contractors of America v. City of 
Jacksonville, Fla. 508 U.S. 656 

Summary of Facts and Issues: A Florida city ordinance 
granted preferential treatment to certain minori- 
ty-owned businesses in the award of city contracts.'” An 
association of individuals and firms in the construction 
industry who did business in the city sued under 42 U.S.C. 
section 1983 to enjoin enforcement of the ordinance, 
claiming that the ordinance violated the equal protec- 
tion clause of the Fourteenth Amendment” This raised 
the issue of whether the association and other similar- 
ly situated persons had standing to sue when they had 
not demonstrated that, but for the program, any mem- 
ber would have bid successfully for any of the contracts. 
The Supreme Court held that “[t]he ‘injury in fact’ in an 
equal protection case of this variety is the denial of equal 
treatment resulting from the imposition of the barrier, 
not the ultimate inability to obtain the benefit.” In so 
holding, the Court concluded that the association had 
standing to sue even though they did not show that one 
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of its members would have received a contract but for the 
city ordinance.” 


Impact of Ruling: This case coalesced the principle that 
when the government erects a barrier that makes it more 
difficult for members of one group to obtain a benefit 
than members of another group, a member of the former 
group seeking to challenge the barrier need not allege 
that he would have obtained the benefit but for the bar- 
rier in order to establish standing. 


2009 

Ricci v. DeStefano 557 U.S. 557 

Summary of Facts and Issues: White firefighters and 
one Hispanic firefighter sued New Haven, Connecticut 
and city officials, alleging that the city violated title VI 
by refusing to certify the results of a promotional exam- 
ination, due to the city’s belief that the test results would 
have a disparate impact on non-white firefighters.'” 


Impact of Ruling: The Court held that the city’s refusal 
to certify the results violated title VII because its decision 
was expressly motivated by race, i.e., the city rejected the 
test results because “too many whites and not enough 
minorities would be promoted|.]”’” Though the city jus- 
tified its decision as seeking to avoid disparate impact 
on racial minorities—which title VII also requires—the 
Court held that the city lacked a strong basis in evidence 
to support its fear of liability for violating the disparate 
impact provision.!* 


2010 

Lewis v. City of Chicago 560 U.S. 205 

Summary of Facts and Issues: The City of Chicago imple- 
mented a written test for firefighter applicants, and used 
scores to sort applicants into well-qualified, qualified, 
and not qualified buckets, then pulled applicants first 
from only those “well-qualified” applicants that scored 
above the cutoff point.’ Several African American appli- 
cants who scored “qualified” on the exam filed complaints 
with the Equal Opportunity Employment Commission, 
received right to sue letters, and brought suit against the 
city, alleging the practice of selecting candidates only 
from the pool above a certain cut-off had a disparate im- 
pact on African Americans in violation of title VII of the 
Civil Rights Act of 1964, 42 U.S.C. section 2000e-2(k)(1)(A) 
(i).18° Title VI requires a person to file their claim within 
300 days of an employer executing the alleged unlawful 
practice.'*' The city claimed plaintiffs’ action was untimely 
since the only practice was the development of the lists in 
the first place, while plaintiffs’ alleged that each round of 
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selection based on the lists constituted a discriminatory 
employment practice.’ 


Impact of Ruling: The Supreme Court held that a prima 
facie disparate impact claim is established by showing 
the employer “uses a particular employment practice that 
causes a disparate impact” based on race.'*? The city “made 
use of the practice of excluding those who scored 88 or 


below each time it filled a new class of firefighters,” such 
that plaintiffs’ stated a prima facie claim.’ And it “use[d] 
that practice in each round of selection.”'® This expanded 
the ability of African Americans to challenge employment 
practices on a disparate impact theory beyond the date of 
the implementation of the practice. Instead, they can be 
challenged each time the practice is used. 


II. State Statutes and Case Law 


1944 

James v. Marinship Corp. 25 Cal.2d 721 
Summary of Facts and Issues: African American 
employees sued their employer and labor unions for re- 
quiring membership in unions that did not accept African 
Americans and only provided auxiliary union member- 
ship, which lacked the same benefits and privileges of the 
main union.!*° 


Impact of Ruling: The court found “substantial dis- 
crimination” in the treatment of those who did accept 
membership in the auxiliary local, in the lack of similar 
benefits and privileges, rendering the lack of equality 
the “same as if they were wholly denied the privilege of 
membership,” resulting in discrimination contrary to the 
public policy of the United States and California.'®” 


Subsequent History: The holding and rationale in 
Marinship developed a common law doctrine known as the 
“right of fair procedure,” seen through its progeny of cases 
Pinsker v. Pac. Coast Soc. Of Orthodontists (1969) 1 Cal.3d 160, 
Ezekial v. Winkley (1977) 20 Cal.3d 267, and Potvin v. Metro. 
Life Ins. Co. (2000) 22 Cal.4th 1060. The cases address the 
exclusion or expulsion from membership in gatekeeper 
organizations (such as labor unions, professional soci- 
eties and associations, and access to staff privileges at 
hospitals). The right of a fair procedure applies to pri- 
vate decisions which can effectively deprive an individual 
of the ability to practice a trade and profession, and the 
“right to practice a lawful trade or profession is sufficient- 
ly ‘fundamental’ to require substantial protection against 
arbitrary administrative interference.”'** Therefore, any 
“decision-making must be both substantively rational and 
procedurally fair.”!* 


1970 

Alcorn v. Anbro Engineering, Inc. 2 Cal.3d 493 
Summary of Facts and Issues: Plaintiff, an African 
American truck driver, sought damages for intentional 
infliction of emotional distress and Unruh Act violations. 


987 


The claims arose from an incident during which plaintiff 
informed a white field superintendent and foreman that 
plaintiff had informed other drivers not to drive a cer- 
tain truck on the job site.’%° The response from a white 
employee was “rude, violent and insolent,” including 
phrases: “you goddam ‘niggers’ are not going to tell me 
about the rules. I don't want any ‘niggers’ working for me. 
Iam getting rid of all the ‘niggers’... you're fired.”! 


Impact of Ruling: The Court found plaintiff sufficient- 
ly plead a cause of action for damages by pleading the 
special employer-employee relationship, his particular 
susceptibility to emotional distress, and his firing without 
cause.'** However, the Court also found that “discrimina- 
tion in employment” was not covered by the Unruh Act.'** 


Subsequent History: In Isbister v. Boys’ Club of Santa Cruz, 
Inc. (1985) 40 Cal.3d 72, the Court, reading Unruh broad- 
ly, found the term “business establishments” means all 
private and public groups or organizations and places 
that provide public accommodations. Then in Payne v. 
Anaheim Mem’ Med. Ctr., Inc. (2005) 130 Cal.App.4th 729, the 
court found a doctor could sue a hospital under the Unruh 
Act since the hospital operates as a business which offers 
its facilities to qualified physicians, who are not its em- 
ployees, in exchange for fees and other considerations.'° 


1980 

Price v. Civil Service Com. 26 Cal.3d 257 
Summary of Facts and Issues: The Supreme Court held 
that the Civil Service Commission of Sacramento County 
was authorized under the county charter to adopt a gen- 
eral remedial affirmative action program to overcome the 
effects of its past discriminatory employment practices, 
and the race-conscious hiring ratios did not violate the 
county charter, the Fair Employment Practice Act, the 
federal Civil Rights Act of 1964, or either the federal or 
state equal protection clauses.'*° The Supreme Court re- 
manded the case to the trial court for a determination 
as to whether the evidence presented at the hearing of 
the civil service commission was sufficient to support 
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the remedial order under the requirements of the com- 
mission’s rule establishing quota hiring systems where 
necessary to remedy imbalances.'*” 


Impact of Ruling: This case upheld the validity of affir- 
mative action programs in employment, under the state 
and federal Constitutions. 


Subsequent History: However, in Hi-Voltage Wire Works, 
Inc. v. City of San Jose (2000) 24 Cal.4th 537 the Court held 
that Proposition 209 changed the constitutional standard 
reflected in Price, as cited in Strauss v. Horton (2009) 46 
Cal.4th 364, and found that a municipal program requir- 
ing contractors bidding on city projects to utilize a certain 
percentage of non-white and women subcontractors vi- 
olated the California Constitution.’ Proposition 209, a 
constitutional amendment adopted in 1996, prohibited 
certain types of affirmative action in public employment, 
public education, and public contracting.'”® Further, in 
Coral Construction, Inc. v. City and County of San Francisco 
(2010) 50 Cal.4th 315, after directly violating section 31 
of the California Constitution (Proposition 209) through 
preferential treatment in awarding public contracts to 
non-white and women owned business, the City chal- 
lenged the validity of Proposition 209 under the political 
structure doctrine, an argument under the federal equal 
protection clause.*°° But in upholding Proposition 209, 
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the Court found that instead of burdening equal treat- 
ment, Proposition 209 “directly serves the principle that 
all government use of race must have a logical end point.” 


1982 

Commodore Home Systems, Inc. v. Superior 
Court 32 Cal.3d 211 

Summary of Facts and Issues: Two African American 
former employees alleging job discrimination sought pu- 
nitive damages under Fair Employment and Housing Act 
(FEHA).?° The Court stated that Alcorn “recognized a right 
independent of the FEPA to seek emotional-distress and 
punitive damages when overt racial malice is the motive 
for a discharge.”*° It then went on to find that all relief 
generally available in non-contractual actions, including 
punitive damages, is available under FEHA.*™ 


Impact of Ruling: This case established that, in a FEHA 
civil action, punitive damages and all relief generally 
available in non-contractual actions may be obtained by 
the plaintiff. 


Subsequent History: In Dyna-Med, Inc. v. Fair Employment 
Housing Com. (1987) 43 Cal.3d 1379, a sex-discrimination 
case, the Supreme Court held that the FEHA did not au- 
thorize the Commission to award punitive damages.” 
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CHAPTER 9/7 = Education: Federal Statutes & Case Law 


COURTESY OF BETTMANN VIA GETTY IMAGES 


I. Federal Statutes and 
Case Law 


1899 

Cummings v. Board of Education of Richmond 
County 175 U.S. 528 

Summary of Facts and Issues: African American taxpay- 
ers in Richmond County, Georgia, challenged the county’s 
use of their taxes to fund high schools exclusively for white 
students, arguing it violated the Fourteenth Amendment.! 


Impact of the Ruling: The Supreme Court rejected the 
challenge, claiming that there was no “evidence in the re- 
cord” of “any desire or purpose... to discriminate against 
any of the colored school children|[,]” and stated that the 
administration of state schools was a “matter belonging to 
the respective states,” such that “any interference on the 
part of Federal authority... cannot be justified except in 
the case of a clear unmistakable disregard of [constitu- 
tional] rights.”* This maintained the ability of states in the 
South and elsewhere to exclude African Americans from 
educational opportunities. 


Subsequent History: This system of express racial exclu- 
sion and segregation in schools would eventually be ruled 
unconstitutional in Brown v. Board of Education (1954) 347 
U.S. 483. 


1927 

Gong Lum v. Rice 275 U.S. 78 

Summary of Facts and Issues: In Rosedale, Mississippi, 
Gong Lum challenged a whites-only public high school’s 
refusal to accept his daughter—who was of Chinese de- 
scent—due to her race.’ 


Impact of the Ruling: The Supreme Court rejected that 
challenge, affirming Plessy v. Ferguson (1896) 163 U.S. 537, 
and the idea that school segregation was legal so long as 
the state provided a school for all non-white people— 
whether Chinese American or African American.* 


Subsequent History: This system of express racial exclu- 
sion and segregation in schools would eventually be ruled 
unconstitutional in Brown v. Board of Education (1954) 347 
US. 483. 


Nettie Hunt and her daughter Nickie sit on the steps of the U.S. Supreme Court. (1954) 
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1938 


State of Missouri ex rel. Gaines v. Canada 305 
U.S. 337 

Summary of Facts and Issues: An African American man 
challenged Missouri’s refusal to admit him to the state 
university’s school of law, arguing that it violated the 
Fourteenth Amendment’s equal protection clause.° 


Impact of the Ruling: The Court ruled that where a state 
provides a law school for white students within its bor- 
ders, then the Fourteenth Amendment’s equal protection 
clause requires that it also provide a law school for African 
American students.® This ruling had the effect of requir- 
ing states to either admit African Americans into their 
law schools or to build a new law school of equal status 
for African Americans. 


1948 

Sipuel v. Board of Regents of University of 
Oklahoma 332 U.S. 631 

Summary of Facts and Issues: An African American 
woman challenged the University of Oklahoma’s refusal 
to admit her to its law school based on her race as a vio- 
lation of the Fourteenth Amendment’s equal protection 
clause, citing State of Missouri ex rel. Gaines v. Canada (1938) 
305 U.S. 337.’ 


Impact of the Ruling: The Supreme Court agreed that 
the school’s refusal to admit her due to race was uncon- 
stitutional.* The Supreme Court affirmed its decision in 
State of Missouri ex rel. Gaines v. Canada (1938) 305 U.S. 337, 
holding that under the Fourteenth Amendment’s equal 
protection clause, the state must provide a law school 
education for African Americans, just as it does for any 
other group. 


Fisher v. Hurst 333 U.S. 147 

Summary of Facts and Issues: Following the Supreme 
Court’s decision in Sipuel v. Board of Regents of University of 
Oklahoma (1948) 332 U.S. 631, the case was remanded to 
the trial court with directions to issue an order consis- 
tent with the Court’s ruling.'° The trial court issued an 
order stating that, until Oklahoma establishes a separate 
but equal law school for African Americans, it must ad- 
mit petitioner into the University of Oklahoma School of 
Law or refuse to enroll any applicants to the law school." 
Ada Sipuel Fisher argued that the second part of the or- 
der was inconsistent with the Supreme Court’s decision, 
and asked the Supreme Court for a writ of mandamus to 
force the trial court to act consistent with the Supreme 
Court’s ruling.” 


Impact of the Ruling: The Supreme Court denied Fisher’s 
request for a writ, holding that the trial court’s order was 


992 


consistent with the Supreme Court’s decision.” In doing 
so, the Court endorsed efforts to resist rulings requiring 
integration; it endorsed the possibility that states could 
refuse any students admission rather than accept the 
admission and integration of African Americans into the 
same schools. As the dissenting Justice Rutledge observed, 
“the equality required” in the Court’s Sipuel decision “was 
equality in fact, not in legal fiction.”"* But the Court’s de- 
cision did not enforce that equality in fact, as it permitted 
discriminating states to refuse integration by not provid- 
ing any public services at all. 


Subsequent History: The Court never reversed its 
decision in Fisher, and the course of action it endorsed— 
denying admissions to all, rather than admitting African 
Americans—would become the playbook for discrimi- 
natory states and communities to resist further laws or 
rulings requiring integration.” 


1950 

Sweatt v. Painter 339 U.S. 629 

Summary of Facts and Issues: Sweatt, an African 
American man, was denied admission to the University 
of Texas Law School solely because of his race.’° He 
challenged the denial as a violation of the Fourteenth 
Amendment’s equal protection clause.'? Though Texas 
eventually created a separate law school for African 
Americans during the litigation, Sweatt maintained that 
the separate law school for African Americans could not 
satisfy the equal protection clause because the separate 
school was not equal in quality to the University of Texas 
Law School."® 


Impact of the Ruling: The Supreme Court ruled that the 
equal protection clause required Texas to admit Sweatt 
to the University of Texas Law School.’° This case further 
undermined the doctrine of “separate but equal” from 
Plessy v. Ferguson (1896) 163 U.S. 537, acknowledging that 
the segregated schools for African Americans were, in 
fact, not equal to schools for white students. Nevertheless, 
the Supreme Court declined to reexamine the doctrine 
of “separate but equal” in its decision.”° 


McLaurin v. Oklahoma. State Regents for 
Higher Education 339 U.S. 637 

Summary of Facts and Issues: After the Supreme Court’s 
decisions in Gaines v. Canada (1938) 305 U.S. 337 and 
Sipuel v. Board of Regents (1948) 332 U.S. 631, McLaurin was 
admitted to University of Oklahoma—a white-only uni- 
versity—for a doctorate in education.”! However, while 
enrolled, he was assigned to segregated classroom rows, 
library desks, and lunch tables, separated from the rest 
of other students.” He challenged this segregation as a 
violation of the equal protection clause.” 
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Impact of the Ruling: The Court ruled this treatment a 
violation of the equal protection clause.** Rejecting the 
state’s arguments that these forms of separation and 
segregation were “nominal,” the Court recognized that 
such segregation “sets McLaurin apart from the other 
students,” and that “[s]uch restrictions impair and in- 
hibit his ability to study, to engage in discussions and 
exchange views with other students, and, in general, to 
learn his profession.” 


Subsequent History: This case represented one of the 
several challenges to educational segregation that eventu- 
ally led to the decision in Brown v. Board of Education (1954) 
347 U.S. 483. 


1952 

Briggs v. Elliott 342 U.S. 350 

Summary of Facts and Issues: African American school 
children in Clarendon County, South Carolina brought 
a suit challenging racial school segregation.” The district 
court held that the statute requiring segregation was valid 
but that the state had failed to provide equal school fa- 
cilities for African American children; it thus ordered the 
state to provide equal facilities and to report within six 
months on actions taken.”’ The African American children 
challenged the district court’s relief as inadequate, and 
the state filed its report while the appeal was pending.” 


Impact of the Ruling: The Supreme Court declined to 
rule on their constitutional challenge, instead remanding 
the case to the district court to “be afforded the opportu- 
nity to take whatever action it may deem appropriate in 
light of that report.” As the dissenting justices observed, 
the state’s report had no relevance to the constitutionality 
of segregation,®° and the Court’s ruling delayed its con- 
sideration of segregation’s constitutionality. 


1954 

Brown v. Board of Education of Topeka, 
Shawnee County, Kansas 347 U.S. 483 
Summary of Facts and Issues: African American childrenin 
Kansas, South Carolina, Virginia, and Delaware challenged 
racial school segregation as inherently unequal under the 
Fourteenth Amendment’s equal protection clause.” 


Impact of the Ruling: The United States Supreme Court 
overruled Plessy v. Ferguson (1896) 163 U.S. 537, and its doc- 
trine of “separate but equal,” and declared racial school 
segregation a violation of the equal protection clause.” 


The Court held that racial segregation in public schools 
“has a detrimental effect upon the colored children,” and 
“tlhe impact is greater when it has the sanction of the 
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law[.]”*? Segregation stamps a “sense of inferiority” which 
sabotages “the motivation of a child to learn[.]”** Thus, 
the Court ruled segregation “inherently unequal” under 
the equal protection clause, though the Court stated that 
the precise court-ordered remedy “presents problems 
of considerable complexity,” and ordered a subsequent 
hearing the next year to decide the remedy.” 


Subsequent History: In its subsequent rehearing to de- 
cide appropriate remedies, the Court, in Brown v. Board 
of Education II, instructed states to “make a prompt and 
reasonable start” toward compliance and to end segrega- 
tion with “all deliberate speed.”* Decades of protracted 
litigation would follow, as states resisted or delayed ef- 
forts to integrate, and African Americans continued to 
challenge these policies as unconstitutional in cases such 
as Milliken v. Bradley (1974) 418 U.S. 717. Other suits also 
raised the challenge of how schools would be integrated, 
including through bussing programs.” In Parents Involved 
in Community Schools v. Seattle School District No. 1 (2007) 551 
U.S. 701, the Supreme Court declared school assignment 
and bussing programs that expressly relied on race—for 
the purpose of ensuring racial integration in schools—a 
violation of the equal protection clause. 


Bolling v. Sharpe 347 U.S. 497 

Summary of Facts and Issues: African American children 
filed a class action challenging school segregation within 
the District of Columbia as a violation of the due process 
clause of the Fifth Amendment.* This case was a compan- 
ion case, consolidated with Brown v. Board of Education (1954) 
347 U.S. 483, and both cases were decided the same day. 


Impact of the Ruling: The Court ruled that racial segrega- 
tion in public schools violated the Fifth Amendment’s due 
process clause.*° The Court noted that even though the 
Fifth Amendment does not contain an equal protection 
provision, it does prohibit the arbitrary deprivation of 
liberty without due process.*® The Court concluded that 
racial segregation amounted to such a denial “not reason- 
ably related to any proper governmental objective[.]”“' The 
Court also observed that if the Fourteenth Amendment 
prohibited states from racially segregating schools, “it 
would be unthinkable that the same Constitution would 
impose a lesser duty on the Federal Government.””” 


Subsequent History: Though Bolling and its companion 
case, Brown v. Board of Education (1954) 347 U.S. 483, sought 
the end of racial segregation in schools, subsequent cases 
discussed throughout this chapter illustrate courts’ strug- 
gle to enforce that mandate and the Supreme Court’s 
eventual decisions retreating from the efforts to oversee 
desegregation in cases like Board of Education of Oklahoma 
City Public Schools, Independent School Dist. No. 89 v. Dowell 
(1991) 498 U.S. 237. 
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1958 

Cooper v. Aaron 358 U.S. 1 

Summary of Facts and Issues: After the Supreme Court’s 
decision in Brown v. Board of Education (1954) 347 U.S. 
4831961, the superintendent and school board of Little 
Rock, Arkansas, created a desegregation plan to ad- 
mit African American students to previously all-white 
schools.*? However, the state enacted a constitutional 
amendment commanding the legislature to oppose the 
Court’s desegregation orders, and in the fall of 1957 the 
Governor of Arkansas dispatched the state’s national 
guard to Little Rock, Arkansas, where the guard “stood 
shoulder to shoulder . . . and thereby forcibly prevent- 
ed” African American students from attending the local 
high school.** The United States filed suit, and the district 
court issued an injunction enjoining the Arkansas gov- 
ernor and state National Guard from preventing African 
American students from attending the school.* The state 
National Guard withdrew, but when African American 
children tried to attend the school, Little Rock Police 
Department and Arkansas State Police officers had to re- 
move the children due to difficulty controlling the hostile 
white mob that gathered at the school.** The President 
then dispatched federal troops to the high school to al- 
low the African American students to attend throughout 
the year.*’ 


The superintendent and school board of the school dis- 
trict filed a petition seeking to postpone their segregation 
plan for two and a half years due to the extreme hostil- 
ity of both the public, the Arkansas Governor, and the 
state legislature. ** 


Impact of the Ruling: The Court rejected the petition, rul- 
ing that “constitutional rights” are “not to be sacrificed or 
yielded to the violence and disorder which have followed 
upon the actions of the Governor and Legislature.”*? In 
doing so, the Court reaffirmed that the school board— 
along with the governor and legislature—were bound by 
the federal constitution and the Supreme Court’s rulings 
in Brown to make the “constitutional ideal of equal justice 
under law” a “living truth.” 


Board of Education of City School District of 
City of New Rochelle v. Taylor 82 S.Ct. 10 
Summary of Facts and Issues: The superintendent and 
school board of the New Rochelle School District in 
New York petitioned the Supreme Court to stay a court 
judgment requiring the school district to immediately 
desegregate its public elementary school.” 


Impact of the Ruling: The Supreme Court rejected the 
petition to stay the desegregation order. The Court held 
that there was no basis for justifying a stay of the deseg- 
regation order, noting the district court’s finding that the 
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school board had “deliberately created and purposely 
maintained” a racially segregated elementary school.” 


1963 


Goss v. Board of Education of City of 
Knoxville, Tennessee 373 U.S. 683 

Summary of Facts and Issues: African American stu- 
dents and their parents brought a class action suit 
against the public school systems of Knoxville and 
Davidson County, Tennessee, challenging several aspects 
of the schools’ desegregation plans, including provisions 
that permitted students to transfer, upon request, from 
a desegregated school in which he or she was the ra- 
cial minority, to a school in which he or she was in the 
racial majority. 


Impact of the Ruling: Limiting review solely to the school 
transfer provision in the school desegregation plans, the 
Court held that transfer provision violated the Fourteenth 
Amendment. The Court noted: “It is readily apparent 
that the transfer system proposed lends itself to perpet- 
uation of segregation,” and “no official transfer plan or 
provision of which racial segregation is the inevitable con- 
sequence may stand under the Fourteenth Amendment.” 


Subsequent History: The Court reaffirmed Goss in Monroe 
v. Board of Commissioners of City of Jackson, Tennessee (1968) 
391 U.S. 450, 459-460, when ruling that free transfer 
policies, to the extent they furthered segregation, were 
inadequate to satisfy the desegregation requirements 
of the Fourteenth Amendment and Brown v. Board of 
Education (1954) 347 U.S. 483. 


1968 

Green v. County School Board of New Kent 
County 391 U.S. 430 

Summary of Facts and Issues: African American stu- 
dents challenged a Virginia statute that divested local 
school boards of the authority to assign children to par- 
ticular schools and placed that power in a state board. 
After the suit was filed, the state adopted a “freedom-of- 
choice” plan that allowed each student to choose their 
school or be assigned to the one previously attended if 
they did not so choose.*” 


Impact of the Ruling: The Supreme Court ruled the 
“freedom-of-choice” plan inadequate to remedy segre- 
gation.** In three years of operation, “not a single white 
child” had chosen to attend the all-African American 
school, and 85 percent of African Americans in the county 
still attended the all-African American school.” In ruling 
the plan inadequate, the Court noted that the county’s 
“first step” to desegregate “did not come until some 11 
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years after Brown Iwas decided,” and “[s]uch delays are no 
longer tolerable.”®° 


Subsequent History: Subsequent cases, like Raney v. Board 
of Education of Gould School District (1968) 391 U.S. 443, 447- 
449, would reaffirm that school “freedom of choice” plans 
were inadequate to combat school segregation. 


Raney v. Board of Ed. of Gould School Dist. 
391 U.S. 443 

Summary of Facts and Issues: Following Brown v. Board 
of Education, an Arkansas county instituted a “freedom of 
choice” plan that resulted in racially segregated schools; 
not a single white student sought to enroll in the all-Af- 
rican American school, and over 85 percent of African 
American children in the school system attended the 
all-African American school.” Several African American 
students were denied applications to transfer to the for- 
merly all-white school and brought suit, challenging the 
school system as unconstitutional. 


Impact of the Ruling: The Court held the freedom of 
choice system inadequate to remedy school segregation. 
Quoting the Court’s decision in the related case Green 
v. County School Board of New Kent County (1968) 391 U.S. 
430, the Court observed that “[rlather than further the 
dismantling” of segregation, the freedom of choice plan 
“has operated simply to burden children and their par- 
ents with a responsibility which Brown II placed squarely 
on the School Board.”™ The Court ordered the board to 
formulate a new plan that promised to “realistically” end 
school segregation.® 


Monroe v. Bd. of Commissioners of City of 
Jackson 391 U.S. 450 

Summary of Facts and Issues: After a court order to de- 
segregate schools in Jackson, Mississippi, the local school 
board created a desegregation plan, drawing new school 
zones and including a transfer provision that allowed 
any student to transfer to another school with capacity. 
African American students challenged the provisions, 
arguing that the new school zones were racially gerry- 
mandered and that the transfer provision maintained 
and perpetuated segregation.” 


Impact of the Ruling: The Supreme Court ruled the de- 
segregation plan unconstitutional under the Fourteenth 
Amendment. Citing the district court’s findings, the 
Court observed that “[b]ecause the homes of Negro chil- 
dren are concentrated in certain areas of the city, a plan 
of unitary zoning, even if prepared without consideration 
of race,” will result in segregation.® The Court further 
held that the “free transfer” policy exacerbated (rather 
than remedied) school segregation, and that the school 
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board’s intent to resist desegregation was “evident from 
its long delay in making any effort whatsoever to deseg- 
regate, and the deliberately discriminatory manner in 
which the Board administered the plan,” including that 
the board granted transfer requests for white students 
but not African American students.” 


Subsequent History: Subsequent cases, like North Carolina 
State Board of Education v. Swann (1971) 402 U.S. 43, 45-47, 
would clarify that school districts would often need to 
take race-conscious measures to demonstrate adequate 
efforts to rectify racial segregation. Decades later, how- 
ever, in Parents Involved in Community Schools v. Seattle 
School District No. 1 (2007) 551 U.S. 701, 710-711, 747-748, the 
Supreme Court ruled that school districts could not use 
school assignment and transfer policies based on the indi- 
vidual race of students if that school district had not hada 
former racial segregation policy. 


1969 


United States v. Montgomery County Board 
of Education 395 U.S. 225 

Summary of Facts and Issue: A federal district court had 
ordered the Montgomery County Board of Education 
to desegregate school faculty and staff in the 1966-1967 
school year.” Finding the board’s failure to make ade- 
quate progress, in 1968, the court ordered the board to 
have a certain ratio of white to African American faculty 
members in each public school.” The board appealed the 
court’s order.” 


Impact of the Ruling: The Supreme Court affirmed the 
district court’s order as a plan that “promises realistical- 
ly to work” to secure prompt desegregation.” The Court 
also rejected the court of appeals’ decision to strike the 
ratio requirements from the district court order, as a 
less specific order would lose its efficacy, and the record 
showed that the district court diligently attempted to tai- 
lor its orders to avoid inflicting unnecessary burdens on 
the county.” 


Subsequent History: In Regents of the University of California 
v. Bakke (1978) 438 U.S. 265, the Court struck down the 
university’s special admissions program under the 
Fourteenth Amendment, but held that the state “has a 
substantial interest that legitimately may be served by 
a properly devised admissions program involving the 
competitive consideration of race and ethnic origin.”” In 
Gratz v. Bollinger (2003) 539 U.S. 244, the Court rejected the 
argument that diversity cannot constitute a compelling 
state interest, but held that the university’s use of race in 
its current freshman admissions policy was not narrowly 
tailored to achieve its asserted interest in diversity.” 
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1970 

Turner v. Fouche 396 U.S. 346 

Summary of Facts and Issues: An African American 
schoolchild and her father challenged the county’s sys- 
tem for selecting school board members, both on its 
face and as applied.” In Taliaferro County, Georgia, the 
county school board members were selected by a grand 
jury.” The grand jury’s members, in turn, were drawn 
from a jury list selected by a six-member county jury 
commission.*° Under state constitutional and statutory 
provisions, jury commissioners were given discretion 
to eliminate from grand jury service anyone they found 
not “upright” or “intelligent.”*' Additionally, the state re- 
quired a citizen to own real property to be eligible to serve 
on the board.® 


Impact of the Ruling: The Supreme Court rejected the 
facial challenge to the appointment scheme, stating that 
the system “is not inherently unfair” as the “challenged 
provisions do not refer to race[.]”°? However, the Court 
agreed that the property qualification and the discretion- 
ary disqualification system, as applied, violated the equal 
protection clause.** As for the property qualification, the 
Court ruled it “invidious discrimination” because it pre- 
sented an arbitrary limitation that bore no connection 
to educational qualifications.* As for the application of 
the discretionary disqualifications, the Court ruled it a 
violation of equal protection because there was “a sub- 
stantial disparity” between the percentage of African 
American residents in the county and on the jury list, 
and “the disparity originated, at least in part... in the 
selection process where the jury commissioners invoked 
their subjective judgment... .”°° For example, 96 per- 
cent of those rejected as unintelligent or not upright were 
African American.*’ 


Subsequent History: The Court reaffirmed that a real 
property ownership requirement to serve on a govern- 
ment board is an unconstitutional limitation, borne of 
invidious discrimination, in Quinn v. Millsap (1989) 491 U.S. 
95, 106-107. The Court also acknowledged the importance 
of statistical disparities as a basis for race-conscious reme- 
dies in cases such as City of Richmond v. J.A. Croson Co. (1989) 
488 U.S. 469, 503. 


1971 

Davis v. Bd. of School Comrs. of Mobile 
County 4.02 U.S. 33 

Summary of Facts and Issues: Petitioners challenged the 
school plan for Mobile County, Alabama, as inadequate 
to redress racial segregation.** The plan treated the east- 
ern part of the metropolitan area, which was separated 
from the rest of the metropolitan area by a major high- 
way, as isolated from the rest of the school system, and 
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the petitioners challenged the plan as giving inadequate 
consideration to the possible use of bus transportation 
and split zoning.*® Ninety-four percent of the area’s 
African American students lived in the eastern section, 
and schools in the eastern section were 65 percent African 
American and 35 percent white, with nine elementary 
schools in the eastern section attended by 64 percent 
of all African American elementary school pupils in the 
metropolitan areas, and having over 90 percent African 
American enrollment, and over half of African American 
junior and senior high school students attending all-Af- 
rican American or nearly all-African American schools.” 


Impact of the Ruling: The Court agreed that Mobile’s 
plan was inadequate, stating that “neighborhood school 
zoning” alone is not “per se adequate to meet the reme- 
dial responsibilities of local boards,” and that “the district 
judge or school authorities should make every effort to 
achieve the greatest possible degree of actual deseg- 
regation, taking into account the practicalities of the 
situation.”®*'! The Court observed that “inadequate consid- 
eration was given to the possible use of bus transportation 
and split zoning.” 


Subsequent History: In Parents Involved in Community 
Schools v. Seattle School District No. 1 (2007) 551 U.S. 701, 
747-748, the Supreme Court declared school assignment 
and bussing programs that expressly relied on race—for 
the purpose of ensuring racial diversity in schools—a vi- 
olation of the equal protection clause of the Fourteenth 
Amendment to the U.S. Constitution. 


McDaniel v. Barresi 402 U.S. 39 

Summary of Facts and Issues: White parents challenged 
the Clarke County, Georgia school desegregation plan 
and its provisions assigning students to elementary 
schools.*? Specifically, the desegregation plan relied upon 
geographic attendance zones, but also enabled students 
in five heavily African American zones to attend schools 
in other attendance zones to ensure the integration of 
schools—including free transportation where a student 
had to travel more than 1.5 miles.** The parents claimed 
that the desegregation plan’s treatment of students based 
on their race violated the equal protection clause of the 
Fourteenth Amendment to the U.S. Constitution and title 
IV of the Civil Rights Act of 1964. 


Impact of the Ruling: The Court upheld the desegrega- 
tion plan as consistent with both the equal protection 
clause and title IV. It stated that the school board “prop- 
erly took into account the race of its elementary school 
children in drawing attendance lines” as “part of its af- 
firmative duty to” end segregation, and that “[a]ny other 
approach would freeze the status quo that is the very tar- 
get of all desegregation processes.”*’ In so holding, the 
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Court recognized that race-conscious remedies would be 
necessary to undo racial discrimination.®* The Court also 
noted that the petitioners cited portions of title IV that 
applied only to federal officials that had no relevance to 
this suit.%° 


Subsequent History: In Parents Involved in Community 
Schools v. Seattle School District No. 1 (2007) 551 U.S. 701, 747- 
748, the Supreme Court declared school assignment and 
bussing programs that expressly relied on race—for the 
purpose of ensuring racial diversity in schools—a violation 
of the equal protection clause. 


North Carolina State Bd. of Ed. v. Swann 402 
U.S. 43 

Summary of Facts and Issues: North Carolina enacted 
the Anti-Busing Law, which prohibited the consideration 
of a student’s race in school assignments or bussing for 
the purpose of ensuring a racial balance or ratio in the 
state’s public schools.’ Plaintiffs challenged the law as 
unconstitutional under the Fourteenth Amendment’s 
equal protection clause.’” 


Impact of the Ruling: The Court ruled the Anti-Busing 
Law unconstitutional.'’” It recognized that the statute 
“exploits an apparently neutral form” of “color blind” 
requirements that in effect “would deprive school au- 
thorities of the one tool absolutely essential to fulfillment 
of their constitutional obligation to eliminate existing 
[segregation].”!° Just as “the race of students must be con- 
sidered in determining whether a constitutional violation 
has occurred, so also must race be considered in formulat- 
ing a remedy.” Similarly, the Court observed that while 
“the Constitution does not compel any particular degree 
of racial balance or mixing,” when “past and continuing 
constitutional violations are found, some ratios are like- 
ly to be useful starting points in shaping a remedy,” and 
that an “absolute prohibition against use of such a device” 
contravenes the Court’s commands that “all reasonable 
methods be available” to remedy discrimination.'’” 


Swann v. Charlotte-Mecklenberg Bd. of Ed. 
402 U.S. 1 

Summary of Facts and Issues: The Charlotte- 
Mecklenberg school board challenged a federal district 
court desegregation plan.'° In addressing the challenge, 
the Supreme Court addressed four questions: (1) to what 
extent “racial balance or racial quotas may be used” to 
remedy a previously segregated system; (2) whether “ev- 
ery all-[African American] and all-white school must be 
eliminated” before desegregation is achieved; (3) “what 
the limits are, if any, on the rearrangement of school dis- 
tricts and attendance zones” as a remedial measure; and 
(4) what the limits are, if any, on the use of transportation 
to remedy segregation.” 
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Impact of the Ruling: The Court upheld the court-or- 
dered desegregation plan. First, it observed that the 
district court’s use of “mathematical ratios” as “a start- 
ing point in the process of shaping a remedy, rather 
than an inflexible requirement,” was permissible.!* 
Second, it upheld the court-ordered plan over the school 
board’s alternative, declaring a presumption that school 
board plans that included schools “substantially dispro- 
portionate in their racial composition’—or are “all or 
predominantly of one race”—are inadequate to remedy 
segregation.'°° In doing so, the Court also observed that 
an “optional majority-to-minority transfer provision has 
long been recognized as a useful part of every desegre- 
gation plan.”"° Third, the Court noted that courts had 
the power to order the creation of non-contiguous or 
non-compact school attendance zones to remedy segre- 
gation, as “‘[rlacially neutral’ assignment plans... may 
be inadequate . . . to counteract the continuing effects 
of past school segregation.”" Fourth, the Court held that 
“bus transportation” may be used “as one tool of school 
desegregation,” though the Court noted that courts 
should consider practical considerations, such as time 
or travel distance.'” 


Subsequent History: In Parents Involved in Community 
Schools v. Seattle School District No. 1 (2007) 551 U.S. 701, 747- 
748, the Supreme Court declared school assignment and 
bussing programs that expressly relied on race—for the 
purpose of ensuring racial integration in schools—a vi- 
olation of the equal protection clause of the Fourteenth 
Amendment to the U.S. Constitution. 


1972 

Wright v. Council of City of Emporia 407 
U.S. 451 

Summary of Facts and Issues: The City of Emporia had 
long contracted to have its schools operated as part of 
Greenville County’s school system.'* But two weeks af- 
ter a federal court ordered a desegregation plan to apply 
to Greensville’s schools, the City of Emporia announced 
its intent to operate a separate school system." Plaintiffs 
sought an injunction to prevent Emporia from with- 
drawing its children from county schools on the grounds 
that the separate school system would interfere with the 
court’s Greensville desegregation order.'® 


Impact of the Ruling: The Court reversed the court of ap- 
peals’ decision and affirmed the district court’s decision 
to enjoin the City of Emporia from forming a separate 
school system, as doing so would harm the desegrega- 
tion of the county’s schools."® The Court observed that 
Emporia’s separate school system would create a “sub- 
stantial increase in the proportion of whites in the 
schools attended by city residents,” that the two formerly 
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all-white schools (with better facilities and equipment 
than the formerly all-African American schools in the 
surrounding county) had been located within Emporia, 
and that Emporia announced its decision two weeks after 
the court’s desegregation order—admitting that the deci- 
sion to create a separate school system came in response 
to the desegregation order.'” 


1973 

Keyes v. School Dist. No. 1, Denver 413 U.S. 189 
Summary of Facts and Issues: Plaintiffs challenged 
Denver’s school system—which “ha[d] never been oper- 
ated under a constitutional or statutory provision that 
mandated or permitted racial segregation”— as having 
implemented a system of de facto segregation sufficient 
to require a court-ordered desegregation plan."® 


Impact of the Ruling: The Court held that the plaintiffs 
had presented a prima facie case of racial segregation in 
Denver’s school system sufficient to justify a court-or- 
dered desegregation plan." It noted the district court’s 
findings that Denver’s school board policies “‘show an un- 
deviating purpose to isolate [African American] students’ 
in segregated schools ‘while preserving the Anglo char- 
acter of (other) schools.’””° Though the discriminatory 
policies were targeted at Park Hill schools—only a portion 
of the overall Denver system, the Court rejected the idea 
that “a substantial portion of the school system can be 
viewed in isolation from the rest of the district.” The 
Court stated that a finding of intentionally segregative 
school board actions in a meaningful portion of a school 
system “creates a presumption” of unlawful segregation 
requiring a court remedy.’ 


Subsequent History: In Milliken v. Bradley (1974) 418 U.S. 
717, 752-753 and Missouri v. Jenkins (1995) 515 U.S. 70, 102 
(Jenkins II), the Court would sharply limit its view of seg- 
regation to the boundaries of single districts, rejecting 
remedies that recognized a need to address segregation 
between school districts as well. 


1974 

Bob Jones University v. Simon 416 U.S. 725 
Summary of Facts and Issues: Bob Jones University was 
a private university that taught fundamentalist religious 
beliefs, including the belief that “God intended segrega- 
tion of the races.”"”’ In 1970, the IRS announced it would no 
longer give 501(c)(3) tax-exempt status to private schools 
with racially discriminatory admissions policies."* When 
the IRS proceeded to commence administrative proceed- 
ings to revoke the university’s tax-exempt status, the 
university filed suit seeking an injunction to prevent the 
IRS from revoking its status, arguing that the IRS’s action 
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was beyond its authority and a violation of the universi- 
ty’s free exercise, free association, due process, and equal 
protection rights.’ 


Impact of the Ruling: The Supreme Court held that the 
Anti-Injunction Act—which barred any lawsuit “for the 
purpose of restraining the assessment or collection of any 
tax’”—barred the university’s lawsuit.!”° 


Milliken v. Bradley 418 U.S. 717 

Summary of Facts and Issues: Plaintiffs brought a class 
action suit alleging that the Detroit public school system 
was racially segregated as a result of the official policies 
and actions of the state and city officials, and seeking a 
court-ordered plan to eliminate segregation.’”’” Here, the 
district court determined that a remedy limited to Detroit 
would fail to end segregation, as the segregation fell be- 
tween districts, rather than within a single district.!* The 
issue in this case was whether—when confronted with seg- 
regation between school districts—a federal court could 
order a desegregation plan cutting across multiple differ- 
ent school districts.'”° 


Impact of the Ruling: The Supreme Court ruled that the 
district court lacked the authority to fashion a desegrega- 
tion plan beyond the Detroit school district to extend to 
the suburbs surrounding it.’*° Doing so ignored the way in 
which segregation cuts across district lines, and marked 
the Supreme Court’s retreat from the commitment to de- 
segregating schools that it articulated in Brown v. Board of 
Education (1954) 347 U.S. 483, 495. 


Subsequent History: In Missouri v. Jenkins (1995) 515 U.S. 
70, 102 (Jenkins II), the Court would again constrain its 
view of segregation to the boundaries of a single district, 
rejecting remedies that recognized a need to address seg- 
regation between school districts as well. 


1976 

Runyon v. McCrary 427 U.S. 160 

Summary of Facts and Issues: Parents of African 
American children brought suit after their children were 
denied admission to private schools based solely on race, 
arguing that such denial violated 42 United States Code 
section 1981’s requirement that all persons “have the same 
right in every State... to make and enforce contracts... 
as is enjoyed by white citizens.” 


Impact of the Ruling: The Court held that section 1981 
prohibits a private school from denying admission to a 
student because of his or her race.'** The Court also held 
that section 1981, as applied here, did not violate the rights 
of free association or privacy, or a parent’s right to direct 
the education of their children.'** 
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Pasadena City Bd. of Education v. Spangler 
427 U.S. 424 

Summary of Facts and Issues: Following a lawsuit by par- 
ents and students seeking to end unconstitutional school 
segregation in Pasadena, California, a federal court issued 
an injunction ordering Pasadena, in 1970, to implement 
a desegregation plan to ensure that there would be no 
school “with a majority of any minority students.” Four 
years later, school officials filed suit to eliminate the “no 
majority” requirement and end the court injunction.’ 


Impact of the Ruling: The Court granted the petition 
and dissolved the court desegregation plan.'** Because 
the school district had accomplished the “no majority” 
requirement in its first year of implementing the plan, the 
Court ruled that the district court had no further power 
to police the district’s desegregation efforts or require 
“annual readjustment,” even though the district failed to 
meet that court’s requirement in each of the three years 
after, and even though it “may well be that petitioners 
have not yet totally achieved” desegregation.’*” This de- 
cision further limited the ability of courts to ensure that 
school districts fully remedied discrimination. 


1978 

Regents of University of California v. Bakke 438 
U.S. 265 

Summary of Facts and Issues: A white person who was 
denied admission to the University of California at Davis 
Medical School challenged its admissions program, 
which offered a “special admissions program” for disad- 
vantaged minority students, as a violation of the equal 
protection clause of the Fourteenth Amendment to the 
U.S. Constitution.'%* 


Impact of the Ruling: The Court held that UC Davis's 
special program violated the equal protection clause.'*° 
Justice Powell's plurality opinion held that any program 
using racial classifications, including affirmative ac- 
tion, should be subject to the same strict scrutiny used 
to strike down invidious statutes.'4° While Justice Powell 
recognized that race-conscious remedies may be appro- 
priate to remedy discrimination, the opinion determined 
that no court or legislative body had made findings of 
discrimination to justify this particular program. And 
while Justice Powell recognized that educational diversity 
may represent a compelling interest that could justify a 
race-conscious program, in this case the program lacked 
the narrow tailoring necessary to achieve the educational 
benefits of diversity.'*? Justice Powell suggested, howev- 
er, that the consideration of race as a “plus factor” might 
be a constitutionally permissible means of achieving 
educational diversity.'** 
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Subsequent History: The Supreme Court adopted Justice 
Powell’s opinion in Bakke—recognizing racial diversity as a 
compelling interest in education, to be achieved by treat- 
ing race as one “plus factor” among many—in Grutter v. 
Bollinger (2003) 539 U.S. 306. 


1979 

Columbus Board of Education v. Penick 443 
U.S. 449 

Summary of Facts and Issues: In 1973, African American 
students in the Columbus, Ohio school system alleged 
that the Columbus Board of Education and its officials 
created and maintained racial segregation in the district’s 
public schools, in violation of the Fourteenth Amendment 
to the U.S. Constitution.‘ The district court agreed, and 
ordered a desegregation plan that included system wide 
changes, including bussing.'*° 


Impact of the Ruling: The Court affirmed the district 
court’s findings that Columbus had taken actions to 
officially create and maintain segregated schools in its 
district, even if “segregated schooling was not command- 
ed by state law.” The Court also upheld a lower court’s 
order mandating “systemwide” remedies throughout the 
school district, including a “massive [bus] transportation 
program,” as necessary to respond to “purposefully seg- 
regative practices with current, systemwide impact.”"” 


Dayton Board of Education v. Brinkman 443 
U.S. 526 

Summary of Facts and Issues: Students in the Dayton, 
Ohio, school system, through their parents, filed suit in 
1972, alleging that the Dayton Board of Education, the 
State Board of Education, and various local and state 
officials were operating a racially segregated school sys- 
tem in violation of the equal protection clause of the 
Fourteenth Amendment."*® 


Impact of the Ruling: The Court held that the defen- 
dants created and maintained a segregated school system, 
both in 1954 and in 1972—through policies like optional 
attendance zones and the district’s pattern of school con- 
struction and site selection, with clearly discriminatory 
purposes—which required the school district to affirma- 
tively undo the desegregation.'*° The Court also affirmed 
the court of appeals’ citation of the school board’s total 
failure to fulfill its affirmative duty—and its policies that 
resulted in increased segregation—as further evidence 
of the system wide discrimination in the district.° The 
Court held that the district had conducted purposeful 
discrimination in a sufficiently substantial part of a school 
system to provide sufficient basis for finding system wide 
discrimination, requiring a remedy of similar scope.’” 
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1982 


Patsy v. Bd. of Regents of State of Fla. 457 
U.S. 496 

Summary of Facts and Issues: An applicant for employ- 
ment with a state university brought suit under 42 U.S.C. 
section 1983, alleging that the employer had denied her em- 
ployment opportunities solely on the basis of her race and 
sex.!°* The district court dismissed her complaint for fail- 
ure to exhaust available state administrative remedies.'™ 


Impact of the Ruling: The Court ruled that exhaustion 
of state administrative remedies was not a prerequisite 
to an action under 42 U.S.C. section 1983, based on prior 
Supreme Court precedent rejecting an exhaustion re- 
quirement, as wellas the act’s purpose, legislative history, 
historical context, and text.'** As a result, the Court less- 
ened the burden of a plaintiff seeking to bring a section 
1983 case on the basis of race or sex. 


Subsequent History: In Felder v. Casey (1988) 487 U.S. 
131, 153, the Court extended Patsy to invalidate a state 
court procedural rule that had the effect of limiting plain- 
tiffs from vindicating their federal constitutional rights 
in state court. 


Crawford v. L.A. Bd. of Ed. 458 U.S. 527 
Summary of Facts and Issues: In 1979, California voters 
ratified Proposition 1, an amendment to the due process 
and equal protection clauses of the California Constitution 
that restricted the power of state courts to impose pu- 
pil school reassignment and transportation to integrate 
schools.'® Before the proposition passed, California state 
courts had been able to mandate desegregation via bus- 
sing under the state Constitution.’ Proposition 1 brought 
the power of state courts into alignment with the power 
of federal courts.'” Petitioners argued that Proposition 1 
used an explicit racial classification that limited the rem- 
edies available to African American students seeking to 
desegregate schools.'®8 


Impact of the Ruling: The Supreme Court upheld the 
amendment to the California Constitution barring 
the state judiciary from imposing busing to integrate 
schools.'® The Court concluded that Proposition 1 did 
not use a racial classification and the previous standard 
required by California went beyond what was required 
by the Fourteenth Amendment.’ 


1984 

Grove City Coll. v. Bell 465 U.S. 555 

Summary of Facts and Issues: A private college and four 
of its students filed suit challenging the Department of 
Education’s termination of students’ financial assistance 
based on the college’s failure to execute an assurance of 
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compliance with title IX, which prohibited sex discrim- 
ination in any educational program receiving federal 
financial assistance.’ 


Impact of the Ruling: The Court ruled: (1) the college 
was subject to the statute prohibiting sex discrimination 
in programs receiving federal financial assistance where 
some of its students received basic educational opportu- 
nity grants, even though the college did not receive any 
direct federal financial assistance, and (2) the assurance 
of compliance did not require every part of the college to 
comply with title IX, only the specific educational pro- 
gram which received federal financial assistance (i.e., the 
financial aid program).!? 


Subsequent History: In March 1988, Congress enacted the 
Civil Rights Act of 1987—a part of the act amended title IX to 
override the Supreme Court’s ruling in Grove and broaden 
the application of title [xX (and title VI) to the entirety of the 
educational institution that receives federal funding and 
not just the specific program that receives it.'? 


1986 

Bazemore v. Friday 478 U.S. 385 

Summary of Facts and Issues: African American plain- 
tiffs alleged racial discrimination in employment and the 
provision of services by the North Carolina Agricultural 
Extension Service, a division of the School of Agriculture 
and Life Sciences at North Carolina State University.'™ 
The Plaintiffs alleged discrimination through both 
the Extension Service’s discriminatory pay to African 
American, as opposed to white, participants, as well as 
the Extension Service’s failure to desegregate the clubs it 
had established to educate members in home economics 
and other practical skills.'° 


Impact of the Ruling: The Court held that the lower 
courts had erred by rejecting plaintiffs’ proof of discrim- 
ination through statistical disparities in pay.’ However, 
the Court rejected the claim that the Extension Service 
discriminated through the racial segregation in its clubs, 
because the service had ended its segregated club policy 
and opened any club to any person, even if the clubs re- 
mained racially segregated in fact.’ 


1990 

Missouri v. Jenkins 495 U.S. 33 

Jenkins I 

Summary of Facts and Issues: The Kansas City School 
District and a group of students sued Missouri for main- 
taining a segregated school system in the Kansas City 
metropolitan area.'®* The district court found that the 
school district and state had maintained a segregated 
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school system, including substandard educational services 
to its African American students.’® The district court issued 
several desegregation orders, including the financing nec- 
essary to implement those remedies.!”° When the district 
court observed that state law prevented the district from 
raising property taxes to pay for the desegregation efforts, 
it first enjoined that law to allow the district to raise addi- 
tional money to fund the desegregation efforts.'” When the 
school district failed to convince voters to approve a tax in- 
crease (or secure funding elsewhere), the court eventually 
issued an injunction raising the school district property’s 
taxes to fund the desegregation efforts.’ 


Impact of the Ruling: The Supreme Court held that the 
district court lacked the authority to directly order in- 
creased taxes; nevertheless, the Court declared that the 
district court had the power to issue an order authoriz- 
ing or requiring the school district itself to raise property 
taxes.'”? The Court reasoned that this approach “protects 
the function of” local government institutions while also 
“placling] the responsibility for solutions to the problems 
of segregation upon those who have themselves created 
the problems.”!” 


Subsequent History: The case would return to the 
Supreme Court in Missouri v. Jenkins (1995) 515 U.S. 70, 
100-101 (Jenkins II), where the Supreme Court would hold 
that the additional remedies ordered by the district court 
went beyond the court’s remedial authority. 


1991 


Bd. of Education of Okla. City Public Schools, 
Independent School Dist. No. 89 v. Dowell 498 
U.S. 237 

Summary of Facts and Issues: In 1963, a federal court 
issued a desegregation order to end racial segregation 
in Oklahoma City’s public schools.'” In 1977, the court 
declared that the desegregation plan had achieved 
“substantial compliance” and closed the case.'” In 1985, 
parents of African American children sought to reacti- 
vate the court’s desegregation order, arguing that the 
school district had not eliminated desegregation, and 
that the school board’s student reassignment plan based 
on neighborhoods would cause schools to return to being 
primarily one-race schools, reproducing segregation.'” 


Impact of the Ruling: The Court held that the district 
court could properly end its desegregation order if it had 
found the school district to have previously complied with 
the order.’”* It held that federal supervision was “intended 
as a temporary measure to remedy past desegregation” 
and was “not intended to operate in perpetuity.”!”? The 
Court ruled it proper to dissolve the desegregation order 
if the school district had complied with it, and remanded 
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for the district court to decide whether the school board 
made a sufficient showing of compliance.’ This decision 
opened the door for courts to withdraw or dissolve the 
desegregation orders used throughout the country to end 
segregation in schools. 


1992 

Freeman v. Pitts 503 U.S. 467 

Summary of Facts and Issues: DeKalb County, Georgia, 
had been subject to a court-ordered desegregation plan 
since 1969.'*! In 1986, the county school system filed a 
motion to end the court-supervised plan, seeking a dec- 
laration that the school district had ended segregation. !* 
Though the district court observed that the school dis- 
trict had largely ended segregation with regard to student 
assignments, transportation, physical facilities, and extra- 
curricular activities, ending its desegregation orders with 
respect to those elements, the court declined to end its 
supervision of desegregation in faculty assignments and 
resource allocation, including the quality of education 
offered to white residents versus African Americans.!*? 


Impact of the Ruling: The Court affirmed that a fed- 
eral court in a school desegregation case has discretion 
to order an incremental or partial withdrawal of its su- 
pervision and control before full compliance has been 
achieved in every area of school operations. This ruling 
gave courts further discretion to withdraw their supervi- 
sion of desegregation efforts. 


U.S. v. Fordice 505 U.S. 717 

Summary of Facts and Issues: In 1975, African American 
citizens filed suit alleging that Mississippi had maintained 
aracially segregated university system.'® After the lawsuit 
was filed, the parties attempted for 12 years to voluntarily 
end segregation.'*® By the mid-1980s, more than 99 per- 
cent of the state’s white students were enrolled at five 
state universities, and the student bodies at these uni- 
versities averaged between 80 and 91 percent white.'®” 
The case proceeded to trial in 1987 to determine whether 
Mississippi had met its affirmative duty to dismantle its 
segregated university system.'** 


Impact of the Ruling: The Court ruled that Mississippi im- 
plementing “race-neutral” and “free choice” policies (that 
gave any student the “real freedom” to choose the universi- 
ty they attended) were “not enough” to meet its affirmative 
duty to dismantle segregation.'*° Even where students have 
“free choice,” that choice may be influenced by “state action 
that is traceable to the State’s prior de jure segregation,” such 
as policies “influencing student enrollment decisions or. . 
. fostering segregation in other facets of the university sys- 
tem.”° In other words, a segregated school system must do 
more than end the formal policy of segregation to remedy 
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that discrimination; it must examine other lingering as- 
pects of the school system that contribute to or perpetuate 
racial segregation among schools. 


1995 


Missouri v. Jenkins 515 U.S. 70 

Jenkins IT 

Summary of Facts and Issues: This case arose from the 
same set of facts as Jenkins I, described earlier in this 
chapter.'! After that case, Missouri challenged the dis- 
trict court’s subsequent orders requiring the state to 
increase school staff salaries within the Kansas City 
School District and to continue funding remedial quality 
education programs. '** 


Impact of the Ruling: The Supreme Court held that the 
ordered remedies went beyond the court’s remedial au- 
thority.'°? The Court viewed both the salary increases 
and funding for remedial quality education programs 
as seeking to redress racial disparities in school popula- 
tions through an inter-district tool, by seeking to attract 
students from surrounding districts to correct racial im- 
balances rather than a tool using means focused solely 
within the district where the court identified segrega- 
tion.!** This decision further limited the ability of courts 
to redress racial segregation in schools. 


2003 

Gratz v. Bollinger 539 U.S. 244 

Summary of Facts and Issues: White applicants rejected 
by the University of Michigan filed suit, arguing that the 
university’s use of racial affirmative action in undergrad- 
uate admissions violated the equal protection clause.’ 
The University of Michigan used a point system to grade 
and admit applicants, and automatically assigned bonus 
points to applicants of a minority race.’ 


Impact of the Ruling: The Court struck down the 
University of Michigan’s mechanical points system as 
a violation of the equal protection clause.'*’ The Court 
harkened back to Regents of University of California v. Bakke, 
declaring that a rigid and “decisive” racial preference 
denied applicants individual consideration, making 
it unconstitutional.'°* 


Grutter v. Bollinger 539 U.S. 306 

Summary of Facts and Issues: A white applicant denied 
admission to the University of Michigan Law School 
challenged the law school’s admissions process, which 
considered racial diversity as a one of many factors in fa- 
vor of admission, as a violation of title VI and the equal 
protection clause.'%° 
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Impact of the Ruling: The Supreme Court rejected the 
challenge, holding that a school could consider racial di- 
versity as one soft factor among many in deciding whether 
to admit applicants.*°° The Court endorsed Justice Powell’s 
reasoning in Bakke, observing that achieving educational 
diversity in universities represented a compelling state 
interest” and that consideration of race as one soft fac- 
tor among many was a flexible, non-mechanical way to 
achieve that interest while still providing “individualized 
consideration” to each applicant.?” 


2007 

Parents Involved in Community Schools v. 
Seattle School Dist. No. 1551 U.S. 701 

Summary of Facts and Issues: A Seattle school district 
adopted a school assignment plan allowing students to 
apply to whichever district high school they wished to 
attend, ranking their schools in order of preference.” 
If too many students listed the same school as their first 
choice, the district used “tiebreakers,” including the racial 
composition of the particular school and the race of the 
individual student, breaking the tie in favor of admitting 
the student if doing so would bring the racial balance of 
the school closer to the district’s overall racial balance.*™ 
A nonprofit organization comprised of parents chal- 
lenged the school assignment system as a violation of the 
equal protection clause.” 


Impact of the Ruling: In a plurality opinion, the Court 
held that the school assignment system violated the 
equal protection clause.*°° The Court first observed 
that the school district did not defend its program as 
remedying discrimination, as Seattle public schools 
had not been segregated by law or subject to court-or- 
dered desegregation decrees.” The Court then rejected 
the school district’s argument that the program was 
narrowly tailored to achieve a compelling interest in 
educational diversity.*°* The Court declared that the 
program was not narrowly tailored because the school 
district’s plan made race a “decisive” factor when con- 
sidered as a tiebreaker, rather than “one factor weighed 
with others.”*°° Additionally, the Court suggested that 
the compelling interest in educational diversity that it 
recognized in Grutter might be limited to the “unique 
context of higher education.”*"° 


2014 


Schuette v. Coalition to Defend Affirmative 
Action 572 U.S. 291 

Summary of Facts and Issues: In 2006, Michigan vot- 
ers approved a ballot measure prohibiting race-based 
preferences in state university enrollment." A coalition 
of groups challenged the measure, and the lower court 
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agreed, ruling that the issue of racial preferences in ad- 
missions could not be regulated by voter initiative since 
it divested authority from universities in a way that bur- 
dened minority interests.” 


Impact of Ruling: The United States Supreme Court 
upheld the affirmative action prohibition. Central to 
its holding was the notion that voters were authorized 
to make decisions regarding affirmative action policies, 
and that the federal judiciary could not (and should not) 
intrude on that decision-making process.”"* Ultimately, 
the ruling opened the door for other states to pass similar 
measures barring affirmative action. 


2016 
Fisher v. Univ. of Texas 579 U.S. 365 


Summary of Facts and Issues: A white applicant denied 
admission to the University of Texas at Austin challenged 


the University of Texas’s admissions process as a violation 
of the equal protection clause.”* The University of Texas 
had arule automatically admitting certain students in the 
top ten percent of a Texas high school.” In addition, the 
University of Texas considers, for other applicants, race as 
anon-numerical but “meaningful factor” as a component 
of a student’s “Personal Achievement Index,” a holistic 
index measuring a student’s leadership, work experi- 
ence, awards, activities, and other circumstances.” 


Impact of the Ruling: The Court held that the universi- 
ty’s admissions process was constitutional.” Fisher relied 
upon the Supreme Court’s ruling in Grutter v. Bollinger 
(2003) 539 U.S. 306, which permitted race to be consid- 
ered as one factor among many in school admissions. 
Applying Gruiter, the Fisher Court stated that the process 
was narrowly tailored to achieve a compelling interest in 
achieving diversity in higher education.*"* 


II. State Statutory and Case Law 


1874 

Ward v. Flood 48 Cal. 36 

Summary of Facts and Issues: A writ of mandamus 
action was brought, seeking admission of an African 
American child into a public school where white children 
were taught, even though a separate school for African 
Americans had been established. 


Impact of Ruling: In conceding that African Americans 
were entitled to equal rights, the Court held that sepa- 
rate schools for African American and Native American 
children did not violate those rights as long as those sep- 
arate schools were actually maintained in an appropriate 
condition. If not, then children would have the right to 
attend any school in the district. 


1971 

Serrano v. Priest 5 Cal.3d 584 

Summary of Facts and Issues: Los Angeles County public 
school children and their parents sued over the state’s 
public school financing system which based school fund- 
ing on local property taxes. 


Impact of Ruling: The Court found the program tied 
school funding, and thus the quality of a child’s education, 
to the wealth of their parents and neighbors, leading to 
wide disparities in school revenue, which violated equal 
protection since the state could not identify a compelling 
interest that could withstand a constitutional challenge. 
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1975 

Santa Barbara School Dist. v. Super. Ct. 13 
Cal.3d 315 

Summary of Facts and Issues: This case involved an 
appeal from an injunction which prevented the imple- 
mentation of a desegregation plan in elementary schools 
based in part on state initiatives that prohibited all bus- 
ing based on race in order to attain racial integration, 
and which repealed several statutory and administrative 
provisions requiring school districts to achieve specific 
racial balances. 


Impact of Ruling: The Court reversed an injunction, al- 
lowing the implementation plan to move forward, and 
the Court found unconstitutional the state antibusing 
proposition that barred the assignment of public school 
children by race as applied to segregated school districts. 


Subsequent History: In Crawford v. Bd. of Education (1976) 
17 Cal.3d 280, following a challenge by the Los Angeles 
Unified School District of a lower court’s order to prepare 
and implement a desegregation plan, the Court held that 
school boards have a constitutional obligation to under- 
take reasonably feasible steps to alleviate racial segregation 
in public schools, although racial or ethnic percentages 
may not be established to determine whether a school 
is segregated. In extending both cases, the Court in Nat. 
Assn. for Advancement of Colored People v. San Bernardino City 
Unified School Dist. (1976) 17 Cal.3d 311, after finding seg- 
regation existed, found the district had a constitutional 
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obligation to alleviate that segregation, but that no ob- 
ligation to achieve racially balanced schools exists. The 
Court furthered this holding in McKinny v. Oxnard Union 
High School Dist. Bd. of Trustees (1982) 31 Cal.3d 79, where 
it stated that implementation plans are quasi-legislative 
actions and districts are allowed to determine whether a 
particular school is segregated, as long as the district’s ac- 
tions are not arbitrary, capricious, or lacking evidentiary 
support. The Court also stated school boards must con- 
sider several criteria to determine whether segregation 
exists, such as racial imbalances in the student body and 
attitudes of the community, administration, and staff. In 
Fullerton Joint Union High School Dist. v. State Bd. of Education 
(1982) 32 Cal.3d 779, the Court reiterated that the standard 
of review of a school district’s plan is whether the school 
board acted arbitrarily, capriciously, or without eviden- 
tiary support in finding that its plan would not promote 
racial or ethnic discrimination or segregation. 


1976 

Bakke v. Regents of Univ. of Cal. 18 Cal.3d 34 
Summary of Facts and Issues: White males whose appli- 
cations to a state medical school were rejected brought 
an action challenging the legality of the school’s special 
admissions program, under which 16 of the 100 posi- 
tions in the class were reserved for “disadvantaged” 
minority students. 


Impact of Ruling: The Court found that a deprivation 
based on race is not subject to a less demanding standard 
of review because it involves the majority race, and thus a 
compelling interest must be demonstrated, and here the 
program failed to carry that burden. 


Subsequent History: In Regents of Univ. of Cal. v. Bakke 
(1978) 438 U.S. 265, the United States Supreme Court 
found race could be one of the factors considered in 
admissions, but a state must show the challenged classifi- 
cation is necessary to promote a substantial state interest. 
Additionally, in Hi-Voltage Wire Works, Inc. v. City of San Jose 
(2000) 24 Cal.4th 537, the Court held that Proposition 
209 superseded DeRonde v. Regents of Univ. of Cal. (1981) 28 
Cal.3d 875, which had approved of a state law school sys- 
tem that considered ethnic minority status as a factor in 
admission, since Proposition 209 prohibited the type of 
affirmative action plan approved of in the case. 


1996 


California Proposition 209 (Cal. Const., 

art. I, § 31) (1996) 

Result of the Proposition Vote: Voters approved the prop- 
osition, which created a constitutional amendment to end 
affirmative action programs in California. Proposition 


1004 


209 added article I, section 31 to the Constitution: “The 
State shall not... grant preferential treatment to[] any in- 
dividual or group on the basis of race, sex, color, ethnicity, 
or national origin in the operation of public employment, 
public education, or public contracting.””!° 


Impact of the Law: The constitutional amendment ap- 
proved by California voters in 1996 ended affirmative 
action programs in California. By voting in favor of 
Proposition 209, California voters essentially removed 
decision-making authority on affirmative action from 
government agencies and public schools. 


1998 

California Education Code Section 200 
Summary of Provision: “It is the policy of the State of 
California to afford all persons in public schools, regard- 
less of their disability, gender, gender identity, gender 
expression, nationality, race or ethnicity, religion, sexual 
orientation, or any other characteristic that is contained 
in the definition of hate crimes set forth in Section 422.55 
of the Penal Code, including immigration status, equal 
rights, and opportunities in the educational institutions 
of the state. The purpose of this chapter is to prohib- 
it acts that are contrary to that policy and to provide 
remedies therefor.” 


California Education Code Section 201 
Summary of Provisions: All pupils have the right to 
participate fully in the educational process, free from dis- 
crimination and harassment. California’s public schools 
have an affirmative obligation to combat racism, sexism, 
and other forms of bias, and a responsibility to provide 
equal educational opportunity. The statute also declares 
that harassment based on personal characteristics or sta- 
tus creates a hostile environment, and that there is an 
urgent need to prevent and respond to acts of hate vi- 
olence and bias-related incidents, and to inform pupils 
of their rights. It is the intent of the Legislature that each 
public school undertake educational activities to counter 
discriminatory incidents on school grounds. 


California Education Code Section 212.1 
Summary of Provisions: “Race or ethnicity” includes 
ancestry, color, ethnic group identification, and ethnic 
background. “Race” is inclusive of traits historically as- 
sociated with race, including, but not limited to, hair 
texture and protective hairstyles. “Protective hairstyles” 
includes, but is not limited to, such hairstyles as braids, 
locs, and twists. 


California Education Code Section 220 
Summary of Provisions: “No person shall be subjected to 
discrimination on the basis of disability, gender, gender 
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identity, gender expression, nationality, race or ethnicity, educational institution that receives, or benefits from, 
religion, sexual orientation, or any other characteristic state financial assistance, or enrolls pupils who receive 
that is contained in the definition of hate crimes set forth state student financial aid.” 


in Section 422.55 of the Penal Code, including immigra- 
tion status, in any program or activity conducted by an 
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CHAPTER 48 = Political Participation: Federal Statutes & Case Law 


COURTESY OF UNDERWOOD ARCHIVES VIA GETTY IMAGES 


I. Federal Statutes and 
Case Law 


1879 

Strauder v. West Virginia 100 U.S. 303 
Summary of Facts and Issues: A West Virginia statute 
provided that only white male persons who were 21 
years of age and citizens of the state were eligible to serve 
as jurors.! 


Impact of Ruling: The U. S. Supreme Court ruled that a 
statute denying, on the basis of race, an otherwise qual- 
ified person the right and privilege of serving as a juror 
impermissibly discriminated on the basis of race in vio- 
lation of the Fourteenth Amendment.’ 


1884 


Ex Parte Yarbrough 110 U.S. 651 

The Ku Klux Cases 

Summary of Facts and Issues: Several members of the Ku 
Klux Klan were charged under various federal criminal 
statutes (passed specifically to address expansion of the 
Ku Klux Klan) with conspiring to intimidate and threat- 
en African Americans, including for the purpose of voter 
suppression.’ The defendants challenged the constitu- 
tionality of the criminal statutes, arguing that they were 
beyond the scope of federal authority. 


Impact of the Ruling: The U.S. Supreme Court upheld 
the criminal statutes, finding that the federal government 
clearly had authority to “protect the elections of which its 
existence depends.”* The Court also held that, although the 
Fifteenth Amendment does not expressly grant the right to 
vote to African Americans, it effectively did so in states that 
previously denied them the right to vote.°® 


1903 

Giles v. Harris 189 U.S. 475 

Summary of Facts and Issues: The plaintiff argued that 
several Alabama laws related to voter registration and 
qualifications effectively barred African Americans from 
voting, albeit not explicitly.° The voting laws included a 
“srandfather clause” that automatically qualified pre- 
viously registered white voters, but excluded African 


A policeman applies an arm lock on comedian Dick Gregory after he left the Leflore County Court House to help Negroes register to vote, Greenwood, MS. (1963) 
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American voters and subjected them to stringent quali- 
fication tests.’ The plaintiff asserted that these laws were 
unconstitutional under the Fourteenth and Fifteenth 
Amendments to the United States Constitution. 


Impact of Ruling: The U.S. Supreme Court ruled that it 
lacked jurisdiction and authority to grant the requested 
relief. Specifically, the Court held that the requested re- 
lief—enrolling the plaintiff as a registered voter—would not 
remedy the wrong alleged (i.e., that the voting procedures 
were discriminatory and therefore unconstitutional).® 
The Court also held that it did not have jurisdiction to 
supervise and rule upon state court voting procedures. 
This holding essentially gave states permission to pass 
discriminatory voting procedures and signaled that the 
federal courts would not intervene. 


Subsequent History: Although it does not appear that 
Giles v. Harris has ever been explicitly overturned, the 
Supreme Court later issued several rulings striking down 
similar voting restrictions and “grandfather clauses.”” 


1915 

Myers v. Anderson 238 U.S. 368 

Summary of Facts and Issues: A municipal voter reg- 
istration and qualification ordinance required that a 
prospective voter fall into one of three categories: (1) 
own property; (2) be a naturalized citizen or the son of 
a naturalized citizen (versus a native-born citizen); or 
(3) have been registered to vote prior to January 1, 1868." 
The last requirement, commonly known as a “grandfather 
clause,” effectively barred all African Americans from 
voting (unless they owned property or were naturalized 
citizens), because the cutoff date was prior to ratifica- 
tion of the Fifteenth Amendment to the United States 
Constitution, while allowing white citizens to vote without 
meeting those requirements, as they or their forebears 
were allowed to vote prior to the Fifteenth Amendment. 


Impact of Ruling: The U.S. Supreme Court held that the 
grandfather clause violated the Fifteenth Amendment 
because it “re-creat[ed] and re-establish[ed] a condition 
which the Amendment prohibits... .”" Although the 
Court observed that the property and citizenship require- 
ments appeared to be constitutional, it held that they too 
must be struck down since they were intertwined with the 
unconstitutional provision."* 


Nixon v. Herndon 273 U.S. 536 
Summary of Facts and Issues: A Texas statute stated that, 


“in no event shall a negro be eligible to participate in a 
Democratic party primary election held in the State of 
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Texas... .’”' Plaintiffs filed suit, arguing that it violated 
the Fourteenth Amendment. 


Impact of Ruling: The U.S. Supreme Court struck down 
the statute. The Court first held that it had jurisdiction 
to hear the matter and to award damages, thus rejecting 
the defendants’ claim that the suit raised a non-justiciable 
political question.'’® The Court then held that the voting 
restriction clearly violated the Fourteenth Amendment 
since it discriminated on the basis of race.” 


1932 

Nixon v. Condon 286 U.S. 73 

Summary of Facts and Issues: A Texas law allowed politi- 
cal parties to establish “State Executive Committees” with 
the authority to set voter qualifications.'* The committee 
for the Texas Democratic Party adopted a resolution stat- 
ing that only white individuals could be qualified to vote 
in primary elections.'° The law and resolution were chal- 
lenged under the Fourteenth Amendment to the United 
States Constitution. 


Impact of Ruling: The U.S. Supreme Court held that the 
committee in question derived its authority from the 
state and acted on behalf of the state.*° As the Court stat- 
ed: “Delegates of the state’s power have discharged their 
official functions in such a way as to discriminate invidi- 
ously between white citizens and black.” Its conduct was 
therefore subject to the Fourteenth Amendment, and the 
provision in question was held unconstitutional.”” 


1935 

Grovey v. Townsend 295 U.S. 45 

Summary of Facts and Issues: The Texas Democratic 
Party, at its convention, adopted a resolution permit- 
ting only white individuals to vote in its primary.” The 
plaintiff, an African American, was denied the right to 
vote based on this resolution.” He filed suit, arguing that 
his rights had been violated under the Fourteenth and 
Fifteenth Amendments to the United States Constitution. 


Impact of Ruling: The U.S. Supreme Court held that 
the voting limitation was not the result of state action. 
Specifically, it ruled that “the qualifications of citizens to . 
.. vote at party primaries have been declared by the repre- 
sentatives of the party in convention assembled, and this 
action upon its face is not state action.””° Accordingly, the 
Fourteenth and Fifteenth Amendments did not apply to 
the restriction, and the dismissal of the suit was affirmed.” 
Until it was overruled, this ruling effectively allowed states, 
through their political parties, to explicitly discriminate 
against African Americans by precluding them from par- 
ticipating in the selection of candidates for office. 
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Subsequent History: In Smith v. Allwright, the U.S. Supreme 
Court relied upon intervening case law holding the 
Constitution authorized Congress to regulate primary as 
well as general elections, U.S. v. Classic (1941) 313 U.S. 299, 
to overrule Grovey v. Townsend.” 


1939 

Lane v. Wilson 307 U.S. 268 

Summary of Facts and Issues: An Oklahoma voter reg- 
istration scheme set two primary voting criteria: (1) 
automatic qualification for those who had voted in the 
general election of 1914, and (2) a 12-day registration 
period for any prospective voter who had not voted in 
1914.78 Only white individuals had voted in the 1914 elec- 
tion through operation of a “grandfather clause” that had 
been deemed unconstitutional in a prior case.*? Any in- 
dividual who did not register during the 12-day window 
was permanently barred from voting. 


Impact of Ruling: The United States Supreme Court 
struck down the registration scheme and held that the 
Fifteenth Amendment “nullifies sophisticated as well as 
simple-minded modes of discrimination.”*° The Court 
reasoned that the registration scheme was merely a per- 
petuation of the unconstitutional grandfather clause, and 
that the 12-day period was “too cabined and confined” to 
undo its harms.” 


1942 

Hill v. Texas 316 U.S. 400 

Summary of Facts and Issues: A Texas law set criteria 
to serve on a grand jury that included, among other 
requirements, the prior payment of a poll tax, the own- 
ership of property, and the ability to read and write.” An 
African American charged with a crime moved to quash 
the indictment on the grounds that African Americans 
had been systematically excluded from the grand jury, 
in keeping with a years-long scheme to exclude African 
Americans from serving on grand juries.*? Evidence ad- 
duced at the hearing revealed that an African American 
had not served on a grand jury for at least the preceding 
16 years.** 


Impact of Ruling: The U.S. Supreme Court held that the 
petitioner had made out a prima facie case of racial dis- 
crimination in the selection of grand jurors.* It reasoned 
that the “continuous omission” of African American jurors 
could not have been by chance or accident, and that the 
record showed that the jury commissioners had “made no 
effort to ascertain whether there were within the county 
members of the colored race qualified to serve as jurors.”*° 
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1944 

Smith v. Allwright 321 U.S. 649 

Summary of Facts and Issues: An African American 
man sued election judges in Harris County, Texas for 
their refusal to give him a ballot or to permit him to 
cast a ballot in the primary election of July 1940, for the 
nomination of Democratic candidates for the United 
States Senate and House of Representatives, Governor, 
and other state officers.*” The refusal was alleged to have 
been solely because of the race and color of the proposed 
voter. The judges argued that the Constitution did not 
prohibit their conduct, since political primaries were 
political party affairs, handled by the party and not 
governmental officers. 


Impact of Ruling: The U.S. Supreme Court relied on U.S. 
v. Classic (1941) 313 U.S. 299 to overrule Grovey v. Townsend 
and hold that “state delegation to a party of the power 
to fix the qualifications of primary elections is delega- 
tion of a state function that may make the party’s action 
the action of the state.”** The Court found that the state 
“statutory system for the selection of party nominees for 
inclusion on the general election ballot makes the party 
which is required to follow these legislative directions an 
agency of the state in so far as it determines the partici- 
pants in a primary election. The party takes its character 
as a state agency from the duties imposed upon it by state 
statutes; the duties do not become matters of private law 
because they are performed by a political party.”*? 


1960 

United States v. Raines 362 U.S. 17 

Summary of Facts and Issues: The Civil Rights Act of 1957 
guaranteed, among other rights, the right to vote regard- 
less of race; it also empowered the U.S. Attorney General 
to seek an injunction against any conduct deemed to 
violate that right.*° The Attorney General used these 
provisions to file suit against various election officials in 
Terrell County, Georgia, alleging that the officials had 
conspired to discriminate against African Americans who 
sought to register to vote.“ The defendants challenged the 
statute under which the Attorney General had filed suit.” 


Impact of the Ruling: The U.S. Supreme Court held that 
the statute, as applied in this case, was “clearly” constitu- 
tional because the defendants were engaged in state action 
that violated the Fifteenth Amendment, and thus the Civil 
Rights Act was “appropriate legislation” to enforce the 
Fifteenth Amendment.” Raines, accordingly, was another 
in the line of cases that reaffirmed federal authority to seek 
injunctions and criminal prosecutions against state offi- 
cials who violate African Americans’ civil rights. 
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Gomillion v. Lightfoot 364 U.S. 339 

Summary of Facts and Issues: An Alabama redistricting 
law redefined boundaries of the City of Tuskegee from a 
square to a 28-sided figure that resulted in exclusion of 
nearly all African American residents, but that retained 
all white residents.** The redistricting scheme was chal- 
lenged in court on the basis that it violated the Fifteenth 
Amendment. The State of Alabama argued that federal 
courts lacked jurisdiction to address the constitutionality 
of the law, claiming that states have unfettered rights to 
reorganize local political subdivisions.** 


Impact of Ruling: The U.S. Supreme Court rejected 
Alabama’s arguments, holding that federal judicial review 
is appropriate where “state power is used as an instru- 
ment for circumventing a federally protected right,”*® 
in this case the Fifteenth Amendment. The matter was 
remanded to the lower court, where the law in question 
was struck down.” 


1961 


Gremillion v. Nat. Ass’n for the Advancement 
of Colored People 366 U.S. 293 

Summary of Facts and Issues: A set of Louisiana laws pro- 
hibited organizations from doing business in Louisiana if 
the organization was affiliated with any out-of-state or- 
ganization whose officers or members were members of 
the Communist Party or related organizations.** The laws 
also required various filings and affidavits disclosing the 
organization’s membership, and they imposed criminal 
penalties for failure to do so.*® The National Association 
for the Advancement of Colored People (NAACP) chal- 
lenged the laws, arguing that the provisions violated the 
First Amendment right to freedom of association.” 


Impact of Ruling: The U.S. Supreme Court struck down 
the affiliation law because “it is not consonant with due 
process to require a person to swear to a fact that he can- 
not be expected to know... or alternatively to refrain 
froma wholly lawful activity.” The Court struck down the 
disclosure law as violating the First Amendment.” 


1962 

Wood v. Georgia 370 U.S. 375 

Summary of Facts and Issues: A Georgia grand jury was 
empaneled and instructed by a judge to investigate al- 
legations of “bloc voting” by African Americans in Bibb 
County, Georgia. It was specifically alleged that candi- 
dates had paid large sums of money to obtain African 
American votes.” An elected sheriff in the county issued 
a press release criticizing the judge’s actions and arguing 
that it was a “deplorable example|[] of race agitation.”™ 
The sheriff was charged and convicted of contempt of 
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court, and he appealed the conviction. The Georgia Court 
of Appeals largely affirmed the conviction. 


Impact of Ruling: The U.S. Supreme Court reversed the 
conviction as violating the First Amendment, holding that 
“in the absence of some . . . showing of a substantive evil 
actually designed to impede the course of justice in justifi- 
cation of the exercise of the contempt power to silence the 
petitioner, his utterances are entitled to be protected.” 


1964 

Henry v. City of Rock Hill 376 U.S. 776 
Summary of Facts and Issues: African American protes- 
tors assembled to peacefully protest segregation, and they 
failed to disperse when ordered.” They were arrested and 
later convicted of breach of the peace.°* On appeal, the 
South Carolina Supreme Court affirmed the convictions, 
holding that there was “ample evidence here to support 
the conclusion that the police acted in good faith to main- 
tain the public peace, to assure the availability of the 
streets for their primary purpose of usage by the public, 
and to maintain order in the community.”°° 


Impact of Ruling: The U.S. Supreme Court vacated the 
convictions, finding that they had been charged with 
an offense “so generalized as to be. . . not susceptible 
of exact definition.”® Under the Court’s precedent, the 
Fourteenth Amendment “does not permit a State to make 
criminal the peaceful expression of unpopular views.” 


Civil Rights Act of 1964 

Summary of Law: The Act generally prohibits discrimina- 
tion on the basis of race, color, religion, sex, or national 
origin. For example, the Act requires that voting rules 
be applied equally across races and it forbids discrim- 
ination by private businesses open to the public (e.g., 
restaurants and hotels).®? The Act also mandates deseg- 
regation of public facilities and public schools, and 
prohibits discrimination in employment.® Finally, the 
Act forbids discrimination in public federally funded 
programs, and also established the Equal Employment 
Opportunity Commission.” 


Impact of Law: The Act dramatically strengthened civil 
rights protections in the United States. It sought to pro- 
hibit and undo the harms imposed by legal segregation, 
and also gave the federal government power to enforce 
and implement the promises of Brown v. Board of Education 
(1954) 347 U.S. 483.® Title II, addressing discrimination 
in public accommodations, was perhaps the most im- 
mediately transformative aspect of the Act given the 
persistence of segregation (particularly in the South) at 
restaurants, motels, and other businesses.” 
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Subsequent History: The Civil Rights Act of 1964 led to 
several other pieces of major civil rights legislation, in- 
cluding the Voting Rights Act of 1965 and the Fair Housing 
Act of 1968. This subsequent legislation was designed to 
“complement and reinforce” the 1964 Act,” and together 
these and other statutes made significant progress in the 
struggle toward racial equality, though as reflected in this 
report, that progress has been uneven. 


1965 

Voting Rights Act of 1965 

Summary of Law: The Voting Rights Act of 1965 was de- 
signed to strengthen and implement the protections of 
the Fifteenth Amendment. The Act, in section 2, forbids 
all states from implementing any voting procedure that 
curtails voting rights on the basis of race.” Sections 4 and 
5 of the Act applied to “covered” jurisdictions with histo- 
ries of imposing discriminatory voting procedures.” Such 
covered jurisdictions were barred from implementing 
various forms of voter qualification procedures absent 
approval by federal authorities. Sections 4 and 5 were ini- 
tially set to be temporary, but were repeatedly extended 
by Congress. 


Impact of Law: The Voting Rights Act, and particularly 
section 5 of the Act, was “one of the nation’s most effective 
tools to eradicate racial discrimination in voting.” Prior 
to the Act, the primary approach to combatting racial- 
ly discriminatory voting laws was through case-by-case 
litigation, which was resource-intensive and slow; even 
where plaintiffs prevailed, the success was often fleeting 
as jurisdictions would then enact new discriminatory 
policies.” The Act, by contrast, successfully halted voting 
discrimination before it could harm voters.” 


Subsequent History: In Shelby County v. Holder (2013) 570 
U.S. 529, discussed below, the U.S. Supreme Court struck 
down section 5 of the Act, essentially holding that the 
preclearance formula was no longer needed given the 
national progress made to limit voting discrimination.” 
Shelby County “opened the floodgates to laws restrict- 
ing voting throughout the United States,” including, 
for example, strict voter identification laws in Texas, 
Mississippi, and Alabama.” 


Cox v. Louisiana 379 U.S. 559 

Summary of Facts and Issues: A Louisiana statute pro- 
hibited picketing or parading in front of a courthouse 
with the intent to obstruct court proceedings.” A min- 
ister and others were charged and convicted under the 
statute for leading protests against racial discrimination 
and segregation.*° 
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Subsequent History: The U.S. Supreme Court considered 
whether the convictions were constitutional. Although 
the Court held that the statute was constitutional on its 
face, it also held that the conviction violated the rights to 
due process and freedom of speech because the highest 
police officials of the city, in the presence of the sheriff 
and mayor, in effect told the demonstrators that they 
could meet across the street from courthouse, 101 feet 
from the courthouse steps.*! 


1966 

Brown v. Louisiana 383 U.S. 131 

Summary of Facts and Issues: Five African Americans 
sought to protest segregationist policies at a public library 
in Louisiana that effectively required African Americans 
to use a bookmobile rather than the library itself.** The 
protestors entered the library and declined to leave upon 
request.* They were subsequently arrested, and were lat- 
er convicted of breach of the peace.* 


Impact of Ruling: The U.S. Supreme Court reversed the 
convictions, noting that the individuals did nothing more 
than “stage a peaceful and orderly protest demonstration 

...”8° Its ruling was premised on the First and Fourteenth 
Amendment rights to freedom of speech, assembly, and 
the right to petition the government to redress grievanc- 
es.*° The Court further held that the breach of the peace 
statute had been used as a pretext to punish those engag- 
ing in protected and fundamental rights.*” 


1967 

Kilgarlin v. Hill 386 U.S. 120 

Summary of Facts and Issues: In 1965, the State of Texas 
passed a reapportionment plan for both the House and 
Senate of the Texas Legislature.** Appellants challenged 
the scheme and argued, among other assertions, that the 
scheme amounted to a racial gerrymander in violation of 
the Fourteenth Amendment.* Specifically, the appellants 
argued that the reapportionment plan was intended to, 
and had the effect of, minimizing the voting strength of 
African Americans in violation of the equal protection 
clause of the Fourteenth Amendment.” 


Impact of Ruling: The U.S. Supreme Court upheld much 
of the plan, but struck down one portion that diluted the 
voting power of voters in certain districts. The Court relied 
on the “equal population principle,” set out in Reynolds v. 
Sims (1964) 377 U.S. 533, which requires that the population 
per representative be substantially equal.” In this case, a 
portion of the redistricting scheme resulted in substantial 
variation among districts in population per representative, 
and so those provisions were struck down.” 
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Walker v. City of Birmingham 388 U.S. 307 
Summary of Facts and Issues: City officials in 
Birmingham, Alabama obtained an injunction prohibiting 
certain civil rights activists from leading or participat- 
ing in unpermitted street protests and marches.* After 
the protestors deliberately violated the injunction, city 
officials sought to hold them in contempt of court.” 
In response, the protestors argued that the underlying 
injunction was unconstitutional, but the state court de- 
clined to consider the constitutionality of the injunction. 
The protestors were held in contempt and sentenced to 
several days in jail.%° 


Impact of Ruling: The U.S. Supreme Court upheld the 
contempt convictions.” It acknowledged that the in- 
junction might well have been unconstitutional, but 
ultimately held that the protestors could not first violate 
an injunction and then challenge its constitutionality.” 


Subsequent History: In Shutilesworth v. City of Birmingham 
(1969) 394 U.S. 147, the U.S. Supreme Court addressed the 
claims of another individual associated with the same 
protest as in Walker. Specifically, Mr. Shuttlesworth, an 
African American minister, had been convicted of vio- 
lating a Birmingham ordinance prohibiting unpermitted 
parades or other demonstrations.®* Mr. Shuttlesworth 
attempted several times to get a permit under the ordi- 
nance, as required by the injunction, and was rejected 
in terms demonstrating that “under no circumstances 
would he and his group be permitted to demonstrate in 
Birmingham.”*’ The Court reversed the conviction, hold- 
ing that the ordinance, and the way it was implemented, 
was so broad that it violated the First Amendment right 
to freedom of speech.'°° 


1968 

Cameron v. Johnson 390 U.S. 611 

Summary of Facts and Issues: The U.S. Supreme Court 
addressed the constitutionality of Mississippi’s Anti- 
Picketing Law.'”' The law was passed in response to a 
group of civil rights organizations that had organized 
pickets in front of a Mississippi courthouse, and it forbade 
picketing that interfered with entry into and exits from 
courthouses.'’” The law was passed during an extended, 
months-long daily protest against voter suppression, and 
it was used to halt the protest.'°? The petitioners argued, 
in part, that the statute was vague, overbroad, and that it 
was passed with the discriminatory intent to halt African 
American protestors.’ 


Impact of Ruling: The U.S. Supreme Court upheld the 
constitutionality of the law. It held that the law was not 
unduly vague nor overly broad.’ It also rejected the claim 
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that the law was selectively enforced against the picketers, 
finding that law enforcement had a duty to enforce the 
law once it was passed. '°° 


1969 

Gaston County v. United States 395 U.S. 285 
Summary of Facts and Issues: Gaston County, North 
Carolina was subject to the pre-clearance requirements 
of the Voting Rights Act of 1965 due to its history of using a 
test or other means of restricting voter registration.'” The 
County’s status resulted in the suspension ofa literacy test 
that it imposed as a qualification for voting.'°* The County 
filed suit seeking to reinstate its literacy test. 


Impact of Ruling: The U.S. Supreme Court denied the re- 
quest to reinstate the literacy test. In order to reinstate the 
test, the County would have had to show that the test did 
not discriminatorily disenfranchise African Americans.’ 
The Court observed that the County’s schools were ra- 
cially segregated and that the County deprived African 
American students of equal educational opportunities."° 
For example, 98 percent of white teachers, but only 
5 percent of African American teachers, held regular 
state teaching certificates, and a much higher propor- 
tion of African American students “attended one-room, 
one-teacher, wooden schoolhouses which contained no 
desks.”"' The Court thus concluded that because African 
American children were “compelled to endure a seg- 
regated and inferior education, fewer will achieve any 
given degree of literacy than will their better-educated 
white contemporaries.”"” 


Subsequent History: Shelby County v. Holder (2013) 570 
U.S. 529 struck down the pre-clearance requirements of 
the Voting Rights Act that prevented the use of Gaston 
County’s literacy test. 


1971 

Boyle v. Landry 401 U.S. 77 

Summary of Facts and Issues: African American indi- 
viduals and civil rights groups in Chicago filed a class 
action against several government officials and agencies, 
asserting that the officials sought to intimidate them and 
prevent them from exercising their First Amendment 
rights.'"* The groups were specifically focused on work- 
ing to end racial segregation and discrimination." They 
argued that several criminal statutes were being used to 
prosecute African Americans disproportionately, and that 
African Americans were being arrested without probable 
cause and were being held on exorbitant bail."° 
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Impact of the ruling: The lower court upheld all of the 
challenged statutes except one, which prohibited in- 
timidating someone with a threat to commit a criminal 
offense."® But the Supreme Court denied relief as to the 
intimidation statute as well, finding that the plaintiffs 
had failed to show any irreparable injury from actual or 
potential prosecutions under that statute."” The Boyle 
ruling undercut the ability of plaintiffs to challenge the 
use of discriminatory criminal prosecutions, including 
those that are used disproportionately and purposefully 
against African Americans. 


Whitcomb v. Chavis 403 U.S. 124 

Summary of Facts and Issues: The State of Indiana 
passed various redistricting statutes, including provi- 
sions related to Marion County."® After redistricting, 
Marion County was represented by eight senators and 15 
members of the legislative house." The plaintiffs alleged 
that the redistricting in Marion County diluted the vote 
of African Americans, many of whom lived in a “ghetto 
area,” and that the new laws left them with “almost no 
political force.”””° 


Impact of the ruling: The United States Supreme Court 
upheld the Marion County redistricting scheme.” It 
held that the plaintiffs had failed to show that their vot- 
ing power had been sufficiently impacted and that there 
was no evidence of intentional racial discrimination.” 


1973 

White v Regester 412 U.S. 755 

Summary of Facts and Issues: In 1970, the Texas House 
of Representatives passed redistricting measures for both 
the House and the Senate."”? The plaintiffs argued that 
aspects of the plan violated the equal protection clause 
because of the variation in population per representa- 
tive across districts.’ Specifically, certain districts had 
considerably more residents than others, yet were ap- 
portioned the same number of representatives.”° The 
plaintiffs also argued that two particular multimember 
districts were being used invidiously to dilute the voting 
strength of African Americans and other groups.'”° 


Impact of Ruling: The United States Supreme Court first 
held that the population-per-representative disparities 
were insufficient to establish an equal protection viola- 
tion.'”’ As to the vote dilution claims associated with the 
two multi-member districts, the Court affirmed the lower 
court’s finding that the redistricting scheme violated the 
plaintiffs’ equal protection rights.”* The Court specifically 
focused on Texas’s long history of official racial discrim- 
ination, including its efforts to suppress the African 
American vote, and the very few African Americans 
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elected to the Texas legislature.'*’ It also stressed the 
persistence of racial discrimination in the two specific 
counties at issue.'° 


1975 

City of Richmond, Virginia v. United States 
422 U.S. 358 

Summary of Facts and Issues: The City of Richmond, 
Virginia was subject to the pre-clearance requirements of 
section 5 of the Voting Rights Act of 1965, which required 
that Richmond obtain a judgment decreeing that any 
change it made in voting qualifications or prerequisites 
to voting did not have the purpose or effect of denying or 
abridging the right to vote on account of a voter’s race or 
color.'*' Accordingly, Richmond sought federal court ap- 
proval for a plan to annex approximately 23 square miles 
of adjacent land.’ The primary question was whether 
the annexation had the purpose or effect of abridging 
the African American vote in Richmond; plaintiffs ar- 
gued that the expansion of the city limits substantially 
increased the proportion of white voters and decreased 
the proportion of African American voters, diluting their 
voting power.!*? 


Impact of Ruling: The Court ruled that the annexation’s 
impact on the African American vote was insufficient 
to render it unlawful.'** The Court conceded that the 
African American population would decline consider- 
ably post-annexation, and that the African American 
community would (assuming racial bloc voting) have 
fewer seats on the city council; however, because the 
African American population would still be propor- 
tionately represented after new council districts were 
drawn, the Court ruled that the plan was not unlaw- 
ful.'*° The Court then accepted the lower court’s finding 
that the annexation had the purpose of diluting the 
African American vote, yet the Court let the annex- 
ation stand subject to further proceedings to determine 
whether there were objectively legitimate reasons for 
the annexation.'*° 


Subsequent History: The Court in Shelby County v. Holder 
(2013) 570 U.S. 529 struck down the pre-clearance re- 
quirements of section 5 of the Voting Rights Act that 
applied to Richmond’s annexation." 


1976 

Beer v. United States 425 U.S. 130 

Summary of Facts and Issues: The City of New Orleans was 
subject to the pre-clearance requirements of section 5 of 
the Voting Rights Act of 1965, and it sought authorization to 
implementa reapportionment of its city council districts.'°* 


Chapter 38 —{$— Political Participation: Federal Statutes & Case Law 


Under its proposed plan, African Americans would become 
a majority in two of the new districts when they had pre- 
viously been the majority in only one district.'*° However, 
the new plan would not (assuming bloc voting) result in 
African Americans being able to elect council members in 
proportion to their population, because they were a ma- 
jority of registered voters in only one district." 


Impact of Ruling: The Court held that the scheme was 
permissible since it arguably increased the voting power 
of African Americans, even though the African American 
vote was diluted relative to white voters. 


Subsequent History: Shelby County v. Holder (2013) 570 
U.S. 529, struck down the pre-clearance requirements of 
section 5 of the Voting Rights Act that applied to the New 
Orleans scheme.'*” 


1977 

Connor v. Finch 431 U.S. 407 

Summary of Facts and Issues: Mississippi was subject 
to the pre-clearance requirements of section 5 of the 
Voting Rights Act of 1965.'4° In 1975, the Attorney General 
objected to the state’s proposed reapportionment plan, 
and the federal district court then devised a new plan.“ 
The plaintiffs argued that the new plan violated the equal 
protection clause’s guarantee that legislative districts be 
of nearly equal population, so that each person’s vote be 
given equal weight in the election of representatives.'*° 


Impact of Ruling: The United States Supreme Court 
struck down the reapportionment plan, finding that the 
variation in population among districts was “substantial” 
and “cannot be tolerated .. . in the absence of some com- 
pelling justification.” The Court rejected the proffered 
justification of the need to maintain historical county 
lines, and the new plan was struck down.’ Finally, the 
Court concluded that the reapportionment plan improp- 
erly diluted the voting power of African Americans.'“* 


Subsequent History: Shelby County v. Holder (2013) 570 U.S. 
529 struck down the pre-clearance requirements of the 
Voting Rights Act that applied to the Mississippi scheme. 


1980 

City of Mobile v. Bolden 446 U.S. 55 

Summary of Facts and Issues: African American voters 
sued the City of Mobile, Alabama, which was governed 
by a city commission, arguing that the at-large system of 
municipal elections violated the Fourteenth and Fifteenth 
Amendments to the United States Constitution.’ Under 
Mobile’s system, three city commissioners were elected 
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at-large, and shared legislative, executive, and adminis- 
trative power in the municipality.”° The result was that 
African Americans, who constituted 35 percent of the 
population, could never elect their preferred candidate." 


Impact of Ruling: The United States Supreme Court 
upheld the constitutionality of the at-large voting sys- 
tem. It rejected both the Fourteenth and Fifteenth 
Amendment claims because there had been no showing 
of purposeful discrimination against African Americans 
in maintaining the scheme.'® In so ruling, the Court 
found that evidence demonstrating that (1) no African 
American had ever been elected to the commission; (2) 
the commissioners had discriminated against African 
Americans in municipal employment and services; (3) 
the state had historically and persistently discriminated 
against African Americans; and (4) African Americans’ 
minority status necessarily resulted in dilution of power 
under the at-large system, was irrelevant.'** 


Subsequent History: In response to City of Mobile v. Bolden, 
Congress amended the Voting Rights Act to make clear 
that a voting scheme could be deemed unlawful if shown 
to have a discriminatory impact, even without a showing 
of discriminatory intent.'° 


2009 


Northwest Austin Municipal Utility District 
No. 1 v. Holder 557 U.S. 193 

Summary of Facts and Issues: A small utility district in 
Texas sought to be released from the pre-clearance re- 
quirements associated with the Voting Rights Act of 1965, 
and argued that section 5 was unconstitutional.'’® There 
was no evidence that the district itself had previously 
discriminated in its voting systems, but it was subject to 
section 5 because it was a political subdivision in Texas, 
which was subject to section 5.!°” 


Impact of Ruling: The United States Supreme Court ruled 
that the district could qualify to “bail out” of the pre-clear- 
ance requirements, even though it is not a state.'** In so 
ruling, the Court avoided addressing the larger question 
of section 5’s constitutionality.' 


2013 

Shelby County v. Holder 570 U.S. 529 
Summary of Facts and Issues: Shelby County, Alabama 
was subject to the pre-clearance requirements of sec- 
tions 4 and 5 of the Voting Rights Act of 1965. Sections 
4 and 5 of the Act applied to “covered” jurisdictions 
with histories of imposing discriminatory voting pro- 
cedures.’ Such covered jurisdictions were barred from 
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implementing various forms of voter qualification 
procedures absent approval by federal authorities. 
Sections 4 and 5 were initially set to be temporary, but 
were repeatedly extended by Congress.'® After the 
Attorney General objected to certain proposed voting 
changes, the county filed suit and challenged the con- 
stitutionality of the pre-clearance requirements. '* 


Impact of Ruling: The United States Supreme Court 
struck down section 5 of the Act, essentially holding that 


the preclearance formula was no longer needed given 
what the Court found to have been national progress 
made to limit voting discrimination.’® The Court stressed 
the “substantial” federalism concerns associated with 
section 5, particularly that different criteria apply to dif- 
ferent states under the Act.!© The Shelby ruling “opened 
the floodgates to laws restricting voting throughout the 
United States,” including, for example, subsequently-en- 
acted strict voter identification laws in Texas, Mississippi, 
and Alabama.!” 


II. State Statutes and Case Law 


1849 

California Constitution of 1849, Article 2, 
Section 1 

Summary of Facts and Issues: The first California 
Constitution severely limited the right to vote: “Every white 
male citizen of the United States, and every white male cit- 
izen of Mexico, who shall have elected to become a citizen 
of the United States, under the treaty of peace exchanged 
and ratified at Queretaro, on the 30th day of May, 1848 of 
the age of twenty-one years, who shall have been a resi- 
dent of the State six months next preceding the election, 
and the county or district in which he claims his vote thir- 
ty days, shall be entitled to vote at all elections which are 
now or hereafter may be authorized by law: Provided, that 
nothing herein contained shall be construed to prevent the 
Legislature, by a two-thirds concurrent vote, from admit- 
ting to the right of suffrage, Indians or the descendants of 
Indians, in such special cases as such a proportion of the 
legislative body may deem just and proper.”'®* 


Subsequent History: The section was amended in 1879, 
and then again from 1970-1974.'©° The 1879 version re- 
moved “white” but also included that “no native of 
China, no idiot, insane person, or person convicted of 
any infamous crime, and no person hereafter convict- 
ed of the embezzlement or misappropriation of public 
money, shall ever exercise the privileges of an elector in 
this State.” The current Constitution reads: “A United 
States citizen 18 years of age and resident in this State may 
vote. [] An elector disqualified from voting while serving 
a state or federal prison term .. . shall have their right to 
vote restored upon completion of their prison term.” 


1971 
Calderon v. City of Los Angeles 4 Cal.3d 251 


Summary of Facts and Issues: Residents of the City of 
Los Angeles sued based on the city charter’s requirement 
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to redistrict its council districts based on the number of 
registered voters.'” 


Impact of Ruling: The Court ruled that apportionment on 
a “one voter, one vote” basis rather than on “one person, 
one vote” basis denied equal protection where apportion- 
ment on such basis resulted in the largest district having 
nearly 70 percent more people than the smallest.!” 


2001 


Elections Code Section 14025 et seq., The 
California Voting Rights Act of 2001 
Summary of Provisions: The California Voting Rights Act 
addresses vote dilution and voter discrimination by pro- 
viding a private right of action and other remedies for the 
use of any at-large voting systems, and any other voting 
systems in which racially polarized voting occurs.’ 


Subsequent History: In Yumori-Kaku v. City of Santa Clara 
(2020) 59 Cal. App.5th 385, the California Court of Appeal 
found that the applicability of the Act did not unlawful- 
ly impinge on a city’s plenary authority to control the 
manner and method of electing its officers.’ In 2019, 
the California Legislature enacted Assembly Bill No. 849, 
the Fair And Inclusive Redistricting for Municipalities 
And Political Subdivisions (FAIR MAPS) Act, that requires 
each local jurisdiction to adopt new district boundaries 
after each federal decennial census, specifies redistricting 
criteria and deadlines for the adoption of new boundar- 
ies by the governing body, specifies hearing procedures 
that would allow the public to provide input on the place- 
ment of boundaries and on proposed boundary maps, 
and requires the governing body to take specified steps 
to encourage the residents of the local jurisdiction to par- 
ticipate in the redistricting process.'” 
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I. Federal Statutes and 
Case Law 


1787 


An Ordinance for the Government of the 
Territory of the United States North-West 

of the River Ohio (Northwest Ordinance of 
1787), Article the Sixth 

Summary of the Law: Article Six of the Northwest 
Ordinance of 1787 outlawed slavery and involuntary ser- 
vitude north of the Ohio River, in the Northwest Territory, 
unless imposed as punishment for an offense for which 
an individual had been “duly convicted.” The Ordinance 
also allowed an enslaver to “reclaim[]” an enslaved person 
or fugitive who escaped to the Northwest Territory from 
one of the original states where slavery was lawful.! 


Impact of the Law: The Northwest Ordinance of 1787 pro- 
hibited slavery in the Northwest Territory, the area that 
eventually became the states of Ohio, Michigan, Indiana, 
Illinois, and Wisconsin. The Ordinance also introduced 
the fugitive slave law into American jurisprudence.’ This 
provision ensured that a person enslaved in a state that 
permitted slavery could be captured and returned to en- 
slavement if that person escaped to one of the states or 
territories in which slavery was outlawed.? 


Subsequent History: In 1789, the Northwest Ordinance’s 
fugitive slave provision was included in the United States 
Constitution in Article IV, Section 2, Clause 3, as the 
Fugitive Slave Clause. The Fugitive Slave Act of 1793 was 
passed to enforce the Fugitive Slave Clause.* 


1789 

U.S. Const., art IV § 2, cl. 3 

Fugitive Slave Clause 

Summary of the Law: The Fugitive Slave Clause, which 
was patterned after the fugitive slave provision in the 
Northwest Ordinance of 1787, was part of the Constitution 
that became effective in 1789.° The Clause guaranteed the 
right to reclaim an escaped enslaved person from any ter- 
ritory within the United States. It specifically provided 
that no enslaved person shall be discharged from enslave- 
ment by escaping to a State that did not practice slavery. 


A judge holding a gavel in a courtroom. 
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It also guaranteed the right of an enslaver to reclaim the 
fugitive enslaved person.° 


Impact of the Law: The Fugitive Slave Clause elevated 
the right to own and enslave human beings to a property 
right protected by the Constitution and enforceable by 
the federal government. The Clause authorized enslavers 
to pursue and reclaim any enslaved person who escaped 
even when they escaped to a state that prohibited slav- 
ery. States were prohibited from interfering with the 
right to pursue and reclaim, ensuring that a person who 
was enslaved in one state was enslaved everywhere in the 
United States.’ 


Subsequent History: Congress passed the Fugitive Slave 
Act of 1793 to enforce the rights granted by the Fugitive 
Slave Clause. The 1793 Act allowed federal judges and 
state magistrates to decide, without a jury trial, whether 
an individual was a fugitive enslaved person. Congress 
later passed the Fugitive Slave Act of 1850, which imposed 
harsh penalties for failure to enforce the Fugitive Slave 
laws and for assisting a fugitive.* 


1790 

The Naturalization Act of 1790 1 Stat. 103 
Summary of the Law: The 1790 Act created a process for 
granting citizenship to immigrants who were “free white 
person|[s]” and had resided within the jurisdiction of the 
United States. The residency requirement was two years 
and the application could be made to any common law 
court in any state where the person resided for at least 
one year. The other requirements were proof to the sat- 
isfaction of the court that the immigrant was a person of 
good moral character and the taking of an oath to sup- 
port the Constitution of the United States. The children 
of the person who became a citizen who were residing 
in the United States and were under the age of 21 at the 
time the court approved the application automatically 
became citizens. Children of U.S. citizens born outside 
of the United States were deemed natural born citizens 
of the United States. 


Impact of the Law: The 1790 Act created a process to allow 
“free” white immigrants to become citizens of the United 
States. The law also granted automatic citizenship to their 
children. At that time, African Americans could not be- 
come American citizens.’° 


Subsequent History: The 1790 Act was repealed and 
replaced by the 1795 Act to Establish a Rule of Uniform 
Naturalization, which increased the length of the United 
States residency requirement to five years." 
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1793 


An Act Respecting Fugitives from Justice, 
and Persons Escaping from the Service of 
Their Masters of 1793 

Fugitive Slave Act of 1793 

Summary of the Law: Congress enacted the Fugitive Slave 
Act of 1793 to enforce rights guaranteed by the Fugitive 
Slave Clause. The Act authorized federal judges and mag- 
istrates to hold summary proceedings to determine the 
status of an alleged fugitive enslaved person. In these 
proceedings, the alleged enslaved fugitive had no right 
to ajury trial. In addition to proceedings to reclaim their 
“property,” the 1793 Act also authorized enslavers to bring 
private suits in federal and state courts to recover damag- 
es from anyone who interfered with the right to reclaim 
or who assisted an escaped enslaved person.” 


Impact of the Law: The 1793 Act ensured that the consti- 
tutional right of enslavers to own other human beings was 
enforced by the national government. A person enslaved 
ina “slave” state remained an enslaved person even if they 
escaped to a state that prohibited slavery.” 


Subsequent History: The 1793 Act was repealed when 
Congress passed the Fugitive Slave Act of 1850. The 1850 
Act imposed harsh penalties for those who did not en- 
force the law or assisted an alleged fugitive. The Fugitive 
Slave Acts were repealed on June 28, 1864." 


1798 

An Act in Addition to the Naturalization 
Laws of the United States (1798) 1 Stat. 566 
Summary of the Law: The 1798 Act repealed and replaced 
the Naturalization Act of 1795. The 1798 Act increased 
the citizenship residency requirement from 5 years to 
14 years for those who became residents after January 
29, 1795. Unlike the prior Acts, its text did not explicitly 
limit application for citizenship to “free white persons.” 
It prohibited immigrants from enemy countries from 
becoming citizens. It also required white immigrants 
residing in the United States to register with the nearest 
place authorized to register immigrants within 48 hours 
of entering the United States." 


Impact of the Law: The law was passed in conjunction 
with several other laws in anticipation of the United States 
going to war with France." Its immediate impact was to 
discourage immigration into the United States. "’ It also 
created a registry of foreign white nationals within the 
United States.'® 


Subsequent History: The 1798 Act was repealed by The Act 
to Establish a Uniform Rule of Naturalization of 1802." 
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1802 


An Act in Addition to the Naturalization 
Laws of the United States 2 Stat. 153 
Summary of Facts and Issues: The Act to Establish a 
Uniform Rule of Naturalization of 1802 repealed the 1798 
Act and re-established the five-year residency require- 
ment from the 1795 Act. Like the 1790 and the 1795 Acts, 
the 1802 Act explicitly limited the application for citizen- 
ship to “free white person|s].””° 


Impact of the Law: The 1802 Act repealed the 1798 Act. 
The 1802 Act explicitly restored language from the 1795 
Act that only immigrants who were “free white persons” 
could apply for citizenship. This language preserved the 
constitutional understanding of citizens as white persons 
and the exclusion of African Americans and “Indians not 
taxed” from citizenship.*! The Act also decreased the res- 
idency requirement to apply for citizenship from 14 years 
to 5 years.” 


Subsequent History: The 14th Amendment granted cit- 
izenship to all persons born within the United States, 
including African Americans. 


1820 


Missouri Compromise 

Summary of the Law: In 1803, France sold the Louisiana 
Territory to the United States. Missouri was part of the 
Territory and later sought admission into the Union 
as a “slave” state. The Missouri Compromise sought to 
keep the balance in the Union between enslaving and 
free states equal and therefore simultaneously admitted 
Missouri as a slave state and Maine as a non-slave state. 
The Compromise also prohibited slavery above the 36°30’ 
latitude in the rest of the Louisiana Territory.”* 


Impact of the Law: The immediate impact of the Missouri 
Compromise was that Missouri, a territory that practiced 
the enslavement of human beings, and Maine, a free state, 
were admitted at the same time. The Compromise kept 
the balance between the number of states that practiced 
the enslavement of human beings and those that did not. 
It also reinforced the enslavement of human beings as 
a valid institution future states could adopt and still be 
admitted into the Union.” 


Subsequent History: In Dred Scott v. Sandford (1857) 60 
U.S. 393 the U.S. Supreme Court ruled that the part of 
the Missouri Compromise that prohibited slavery in parts 
of the Louisiana Territory was unconstitutional because 
Congress had no authority to ban slavery from a federal 
territory. The Court found that a right to traffic in slav- 
ery, “like an ordinary article of merchandise and property 
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[was guaranteed] to the citizens of the United States, in 
every State that might desire it. And the Government in 
express terms is pledged to protect it in all future time, if 
the slave escapes from his owner.” The Constitution did 
not give “Congress a greater power over slave property, 
or which entitles property of that kind to less protection 
that [sic] property of any other description.”* Congress 
also repealed that part of the Missouri Compromise in the 
Kansas Nebraska Act of 1854. 


The Josefa Segunda 18 U.S. 338 

Summary of Facts and Issues: In 1807, the United States 
outlawed the importation of enslaved people into the 
United States. Violations of the 1807 Act?’ resulted in for- 
feiture of the vessel to the United States and any persons 
found on the vessel that were intended to be sold into 
slavery would be delivered to parties within the respective 
state designated to receive them. During the war between 
Spain and its colonies, the Josefa Segunda was seized by 
the United States in the Mississippi River with enslaved 
captives on board. The registered owners brought a claim 
for return of the ship and the people on board. They 
claimed that the ship was pirated and was only in U.S. wa- 
ters because of necessity or distress. The Court held that 
the plaintiffs’ claims of necessity and that the ship was 
pirated did not meet the required level of proof. It upheld 
the lower court’s order finding that the vessel was forfeit- 
ed and ordering the delivery of the enslaved captives to 
the appropriate person within Louisiana.”® 


Impact of Ruling: The ruling affirmed the 1807 Act out- 
lawing the importation of enslaved people into the United 
States. But even though the 1807 Act outlawed the impor- 
tation of enslaved people, when ships were confiscated 
under the Act, the passengers were often sold into slav- 
ery within the United States. Thus, not only did the 1807 
Act not end slavery, it created an avenue for the domestic 
slave trade to persist.”° 


Subsequent History: In United States v. Preston (1830) 28 
U.S. 57, a subsequent related proceeding, Louisiana filed 
aclaim to the proceeds from the sale of the enslaved per- 
sons found aboard the Josefa Segunda. The United States 
government opposed Louisiana’s claim. The district 
court awarded the proceeds to Louisiana and the United 
States appealed. The Supreme Court reversed. It held 
that an 1819 law, which was passed while the first appeal 
was pending and prohibited the sale of enslaved per- 
sons illegally imported into the United States, applied to 
Louisiana’s claim. Therefore, Louisiana was not entitled 
to the proceeds from the sale of the enslaved captives.” 
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1824 

The Merino 22 U.S. 391 

Summary of Facts and Issues: Congress enacted three laws 
that prohibited the international slave trade. The first, the 
Act of 1794, prohibited the building and commissioning of 
vessels within the United States that would be used to pro- 
cure free persons to be trafficked as slaves or would be used 
to traffic persons who were already held in slavery. The acts 
of 1800 and 1818 prohibited citizens of the United States 
from facilitating the slave trade by allowing their vessels 
to be used in service of the trade between different coun- 
tries. Three American ships carrying enslaved people, the 
Constitution, the Merino, and the Louisa, were captured 
by American officers while traveling from Havana, Cuba 
to Pensacola, Florida, which at the time was under Spain’s 
control. The Constitution was later seized a second time 
off the coast of Mobile, Alabama by a revenue officer of 
the United States. The United States brought an action to 
condemn all three of the vessels and acquire custody of the 
enslaved persons based on the Acts of 1794, 1800, and 1818. 
The district court condemned the vessels and the enslaved 
people found aboard the vessels to the United States.*! 


On appeal, the United States Supreme Court affirmed 
in part and reversed in part. As to the Constitution, the 
Court affirmed the condemnation of the vessel and the 
cargo onboard, not including the enslaved persons found 
on board. As to the enslaved persons, the enslavers were 
entitled to make a claim for restitution because at the 
time of the second seizure, the vessel was not engaged in 
the traffic of enslaved persons. It was being transported 
for the proceeding. The Court also reversed that part of 
order condemning the Merino and the Louisa because 
the information alleged only that the persons on board 
were being held as “slaves,” which the evidence did not 
prove. Instead, the evidence proved that they were be- 
ing transported to be “held to service,” which the 1818 Act 
also prohibited. And because the evidence would support 
that finding, the Court remanded for the United States to 
amend the information to state “held to service” and for 
further proceedings.” 


Impact of Ruling: The Court’s decision made clear that 
transporting people of African descent to be held to ser- 
vice, even if they were not to be held in slavery, violated 
the 1818 Act. The Court’s decision also exposed a loophole 
in the 1800 Act, which allowed a person holding an inter- 
est in enslaved people aboard a condemned vessel to make 
aclaim for restitution if the vessel was in the possession of 
anoncommissioned captor at the time it was captured by 
the United States. Here, the decision held that the enslav- 
ers could make a claim because at the time of the second 
seizure the vessel was not being used to traffic people for 
slavery. Eighty-four enslaved people were thus returned 
to slave owners by the United States government.” 
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The St. Jago de Cuba 22 U.S. 409 

Summary of Facts and Issues: Several sailors and indi- 
viduals with financial interests in an American vessel that 
was condemned by the United States for participating in 
the slave trade brought claims for wages and materials 
and labor used to repair the vessel. The district court held 
that the interest in the cargo was not forfeited and sus- 
tained the claim for wages of one seaman and claims for 
repairs by some of the material men. The Supreme Court 
reversed. The Court held that the facts that supported 
condemnation of the vessel also supported condemna- 
tion of the cargo. Specifically, the ship was “fitted out” for 
the slave trade. The Court also reversed the claims of the 
claimants for wages and repairs because the record did 
not establish that the claimants were unaware that the 
ship was an American ship engaging in the slave trade. 


Impact of Ruling: The Supreme Court’s decision made 
clear that no one involved in the preparation of an 
American vessel for the slave trade or involved in oper- 
ating the vessel would receive compensation from the sale 
of avessel after it has been condemned if they were placed 
on notice of the vessel’s involvement in the slave trade. 
“The general policy of the law is, to discountenance every 
contribution, even of the minutest kind, to this traffic in 
our ports; and the act of engaging seamen, is an unequiv- 
ocal preparatory measure for such an enterprise.”* 


1825 

The Antelope 23 U.S. 66 

Summary of Facts and Issues: The Vice-Consuls of Spain 
and Portugal brought claims to recover enslaved persons 
that an American vessel pirated from ships belonging to 
both countries. The owner of the alleged pirate vessel 
also filed a claim to recover the enslaved persons, as did 
the United States. The United States argued that because 
the enslaved persons had been transported from “for- 
eign parts by American citizens, in contravention to the 
laws of the United States,” based on the laws of the United 
States, the enslaved persons were entitled to their free- 
dom. The lower court dismissed the claim of the owner 
of the American vessel and sustained the claim of the 
United States as to the enslaved persons found on the 
American vessel. The remaining enslaved persons would 
be divided between the Portugal and Spain. The United 
States appealed. The Supreme Court held that the right 
to restitution of the enslaved people on a vessel depend- 
ed on whether the law of the country to which the vessel 
belonged sanctioned the slave trade. “If that law gives its 
sanction to the trade, restitution will be decreed; if that 
law prohibits it, the vessel and cargo will be condemned as 
good prize.” In this case, because no owner from Portugal 
came forward to prove ownership of any of the enslaved 
persons and owners from Spain were able to do so, the 
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enslaved people would be divided between the United 
States and Spain.* 


Impact of Ruling: The Court declared that the interna- 
tional slave trade does not violate either the principles of 
international law nor—unless proscribed by some treaty— 
positive international law. Accordingly, only domestic law 
regulates the international slave trade in the United States, 
and that law prohibits seizing property outside of domes- 
tic waters. Any property so seized, including enslaved 
people, must be returned to their owners. However, the 
Court also adopted a presumption that people were free 
unless a claimant could prove a property right in them— 
in other words, that they have been lawfully enslaved by 
the laws of a country. Because Spain permitted the slave 
trade, the enslaved persons pirated from Spanish ships 
had to be returned to the owners. The remainder were 
relegated to the custody of the United States, and because 
the United States prohibited the slave trade, those indi- 
viduals would be freed and returned to Africa.” 


1841 

The Amistad 40 U.S. 518 

Summary of Facts and Issues: The LAmistad was a Spanish 
vessel that set sail from Havana, Cuba to Puerto Principe, 
another port on the island of Cuba, with 49 African cap- 
tives and two Spanish nationals who claimed to own the 
captives on board. During the voyage, the African captives 
mutinied, killing the captain and taking control of the ves- 
sel. The vessel was captured by an American ship off the 
coast of Long Island. The Spanish nationals filed a claim of 
restitution, claiming that the Africans were their property. 
The Attorney General filed a claim on behalf of Spain for 
restitution of the Africans. The 49 Africans filed an answer 
claiming that they were native-born Africans who had been 
kidnapped. They were not slaves. The district court denied 
the Spanish nationals’ claim. It ordered the captives to be 
delivered to the President of the United States so that he 
could return them to Africa. The Court of Appeal affirmed 
the decree. The Supreme Court affirmed in part and re- 
versed in part. It agreed that neither the Spanish nationals 
nor Spain had aright to restitution because the 49 Africans 
were free persons who had been kidnapped and brought 
to Cuba to be sold into slavery. The Court rejected as fraud- 
ulent the documents the Spanish nationals produced to 
prove that the African captives had been sold to them. It 
reversed that part of the decree that required the African 
captives to be delivered to the President so that they could 
be returned to Africa. Because they were the ones in con- 
trol of the vessel when it was captured, the African captives 
were not brought to the United States in violation of any of 
the anti-slave trade laws. They were free foreign nationals, 
and as such, they were entitled to an immediate release.** 
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Impact of the Ruling: The Court’s decision recognized 
the inherent right of human beings to be free. It also 
recognized the lawfulness of the mutiny because the 
African captives had the right to preserve their freedom 
and prevent their captors from selling them into slavery.*° 
And the decision ordering the immediate release of the 
African captives without requiring them to be transport- 
ed back to Africa also recognized their rights to be present 
in the United States as any other foreign national. They 
were eventually returned to their homeland.*® 


1842 


Prigg v. Pennsylvania 41 U.S. 539 

Summary of Facts and Issues: The petitioner filed 
a post-conviction petition challenging his convic- 
tion for kidnapping a woman and her children from 
Pennsylvania and returning them to Maryland where the 
woman had been enslaved. He pursued and captured 
the fugitive enslaved woman as the agent of the woman 
who claimed to own her. He was arrested and charged 
under a Pennsylvania law that prohibited people from 
kidnapping an African American and selling them into 
slavery or holding them as a slave. The Supreme Court 
held that the kidnapping statute was unconstitutional 
because it interfered with an enslaver’s constitutional- 
ly protected right to reclaim a fugitive enslaved person 
from any jurisdiction within the United States where 
that person may be found. “The [fugitive slave] clause 
manifestly contemplates the existence of a positive, 
unqualified right on the part of the owner of the slave, 
which no state law or regulation can in any way qualify, 
regulate, control or restrain. The slave is not to be dis- 
charged from service or labor, in consequence of any 
state law or regulation.”“ 


Impact of Ruling: The Supreme Court’s decision estab- 
lished that the Fugitive Slave Clause and the Fugitive Slave 
Act 1793 protected an enslaver’s constitutional right to 
own another human being by affirming that an enslaver 
had the right to seize and reclaim an escaped enslaved 
person wherever that escaped person may be found. The 
Court’s decision also affirmed that a state, even one where 
the enslavement of human beings was prohibited, had an 
obligation not to interfere with or punish an enslaver’s 
exercise of their constitutional right to reclaim a fugitive 
enslaved person.” 


Subsequent History: Congress enacted the Fugitive Slave 
Act of 1850, which imposed harsh penalties for assisting 
an enslaved person in escaping or interfering with the 
right to reclaim a fugitive enslaved person. The Fugitive 
Slave Acts were repealed on June 28, 1864.** 
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1848 

Treaty of Guadalupe Hidalgo 1848 

Summary of the Law: The Treaty, which was signed on 
February 2, 1848, officially ended the Mexican-American 
War.** In the Treaty, Mexico agreed to cede territory to 
the United States, territory which eventually became 
the states of California, Nevada, Utah, and New Mexico, 
and parts of Arizona, Colorado, Oklahoma, Kansas, and 
Wyoming. Mexico also agreed to relinquish claims to 
Texas. The Treaty recognized the Rio Grande River as the 
border between Mexico and the United States. Articles 
VIII and IX also gave Mexican citizens within the ceded 
territory the option of becoming American citizens. *® 


Impact of the Law: The Treaty ended the war between 
the United States and Mexico, allowing the United States 
to expand its territory in the West. The Treaty offered 
American citizenship to Mexicans within the ceded ter- 
ritory.** African Americans who had been in the United 
States since its founding remained ineligible for citizen- 
ship.’ Until 1930, people of Mexican descent in the United 
States were considered white for purposes of the census.*® 


Subsequent History: The territory ceded by Mexico to 
the United States as a result of the Treaty reignited con- 
cerns about the balance between free states and enslaving 
states.*® These tensions led to the enactment of two ad- 
ditional laws that would govern the future admission of 
slave and free states into the Union: 1) The Compromise 
of 1850, which admitted California as a free state and 
allowed for the admission of Utah and New Mexico with- 
out a designation as free or enslaving states; and 2) The 
Kansas-Nebraska Act of 1854, which allowed citizens in 
both territories to decide the inclusion or exclusion of 
slavery within their boundaries by popular vote.°° 


1850 


Compromise of 1850 

Summary of the Law: The Compromise of 1850 consisted 
of five bills aimed at easing the tensions created between 
the Northern and Southern states by the acquisition of 
new territory following the Treaty of Guadalupe-Hidalgo. 
The five bills that made up the Compromise included a 
bill that required California to be accepted into the Union 
as a free state, a bill that required Texas to give up some 
of its land in exchange for a $10 million debt assumption 
by the federal government, a bill that created the states of 
New Mexico and Utah using some of the land that Texas 
relinquished and that organized those states without 
mentioning slavery, a bill abolishing the slave trade in 
Washington D.C. (even though slavery continued with- 
in the jurisdiction), and an amendment to the Fugitive 
Slave Act that increased penalties for those who helped 
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enslaved people escape or interfered with the right to 
recapture an enslaved person.” 


Impact of the Law: California was admitted as a free 
state and Texas’s borders were reconfigured to its cur- 
rent boundaries.” Several of the measures included in 
the Fugitive Slave Act of 1850 made it easier for enslavers 
to claim that an African American was an escaped fugitive 
person. The 1850 Act only required a sworn statement 
alleging ownership to trigger the arrest of an alleged fugi- 
tive enslaved person.™ Building on the 1793 Act’s denial of 
the right to ajury trial for an alleged fugitive in these pro- 
ceedings, the 1850 Act prohibited an alleged fugitive from 
even testifying on their own behalf.** These new measures 
spurred an increase in the kidnapping of “free” African 
Americans who would then be sold into enslavement. 
African Americans who were free had to carry papers 
with them to prove their status. The 1850 Act also imposed 
harsh penalties, including heavy fines and imprisonment 
for those who refused to enforce the Fugitive Slave Act or 
assisted an enslaved person in escaping.® 


Bennett v. Butterworth 49 U.S. 124 

Summary of Facts and Issues: The plaintiff filed an 
action to recover four enslaved persons from the defen- 
dant. In his pleadings, the plaintiff alleged that the value 
of the enslaved persons was $2,700 but at trial the jury 
awarded plaintiff $1,200. Plaintiff released the judgment 
and defendant appealed to the Supreme Court. Plaintiff 
moved to dismiss on the grounds that the $1,200 in con- 
troversy did not meet the Supreme Court’s threshold for 
jurisdiction. The Supreme Court denied the motion to 
dismiss the appeal because the plaintiff’s own complaint 
alleged the value of the slaves to be $2,700, so he could 
not deprive the defendant of a writ of error where he has 
released the judgment of an amount below the amount 
in controversy threshold.® 


Impact of Ruling: The Supreme Court’s decision rein- 
forced the idea of African Americans as property. The 
value of the human beings was used to determine wheth- 
er the Court would exercise jurisdiction over disputes 
involving human beings as property.*® 


Randonv. Toby 52 U.S. 493 

Summary of Facts and Issues: Plaintiff brought suit to 
recover on two promissory notes executed by the de- 
fendant. One defense the defendant raised was that the 
notes were executed for enslaved persons who were im- 
ported into the United States in violation of the law. And 
because the enslaved persons were in the United States 
unlawfully, he did not receive adequate consideration 
in exchange for the notes. The Court held that the fact 
that enslaved people may have been illegally imported 
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into the United States does not render a subsequent con- 
tract for the buying and selling of those enslaved African 
Americans void, especially in a slave state where color 
is sufficient presumptive evidence that the person is a 
slave. “The crime committed by those who introduced 
the enslaved people into the country does not attach to 
subsequent purchasers.”®? 


Impact of the Ruling: The Court’s decision affirmed that 
a person may receive title to enslaved people imported 
into the United States in violation of the anti-slave trade 
laws. If the enslaved people had challenged their enslave- 
ment in court, however, the defendant likely would have 
had a defense against the plaintiff for want of consider- 
ation or breach of an implied warranty of title.© 


The Fugitive Slave Act of 1850 

Summary of the Law: The 1850 Act repealed the 1793 Act. 
It eliminated the right of an alleged fugitive enslaved per- 
son to testify on their own behalf in the proceeding to 
determine their status.” And it imposed “[hleavy pen- 
alties” on federal marshals who did not enforce the law 
and on individuals who aided an alleged fugitive enslaved 
person.” A person who helped an enslaved person by pro- 
viding shelter and food faced six months’ imprisonment 
and a $1,000 fine. The Act also provided cash incentives 
for judges and magistrates to find that the person was a 
proven fugitive. 


Impact of the Law: The 1850 Act sought to strengthen the 
rights of enslavers to reclaim fugitive enslaved persons by 
limiting the right of the alleged enslaved person to defend 
themselves during proceedings, by incentivizing judges to 
rule in favor of finding the person to be a fugitive, and by 
imposing harsh penalties on those officials who refused 
to enforce the law and on those who helped an enslaved 
person escape or avoid recapture.® Another significant 
impact of the 1850 Act was that its provisions preclud- 
ing alleged fugitives from defending themselves during 
proceedings spurred the kidnapping and trafficking of 
“free” African Americans into slavery.® African Americans 
who were free had to carry papers with them to prove 
their status. 


Subsequent History: The Fugitive Slave Acts were re- 
pealed on June 28, 1864.% 


1854 

Kansas-Nebraska Act 1854 

Summary of the Law: The Kansas-Nebraska Act was en- 
acted to relieve the tension between free states and those 
states that practiced the enslavement of human beings by 
establishing rules for admitting states into the Union that 
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kept the balance between free states and “slave” states, 
and it relieved some of that tension by repealing the part 
of the Missouri Compromise that prohibited slavery 
above the 36°30’ latitude in the Louisiana Territory.” 


Impact of the Law: The Act’s requirement that Kansas 
would decide by popular vote whether it would be a 
slave or a free state led to “a migration of proslavery and 
antislavery factions,” to Kansas seeking to influence the 
decision about slavery, resulting “in a period of political 
chaos and bloodshed.”® During this period, which was 
known as “Bleeding Kansas,” approximately 55 people 
were killed.” 


Subsequent History: Eventually Kansas voted to enter the 
Union as a free state.” 


1857 

Dred Scott v. Sanford 60 U.S. 393 

Summary of Facts and Issues: The plaintiff, an enslaved 
person, filed a petition seeking to be declared a free 
person because he lived in Illinois, a free state, while 
his enslaver was stationed there. In a second matter the 
plaintiff brought a claim for assault based on his new 
enslaver’s assault on plaintiff and plaintiff’s family. The 
Supreme Court held the plaintiff could not bring either 
claim because he was not a citizen. “[N]either the class 
of persons who had been imported as slaves, nor their 
descendants,” were included in the group of people that 
could become citizens of the United States. “They had for 
more than a century before been regarded as beings of 
an inferior order, and altogether unfit to associate with 
the white race either in social or political relations; and 
so far inferior that they had no rights which the white 
man was bound to respect.” The plaintiff’s status as an en- 
slaved person was determined by the laws of Missouri, not 
Illinois. And as an enslaved person, he could not exercise 
the rights of a citizen and sue in court for his freedom. The 
Court also held that the part of the Missouri Compromise 
that prohibited slavery in parts of the Louisiana territory 
unconstitutional because Congress did not have the au- 
thority under the Constitution to prohibit slavery in any 
federal territory.” 


Impact of the Ruling: The decision stated that African 
Americans were not citizens of the United States, could 
never become citizens, and did not have the same rights 
as citizens, such as bringing a claim in the courts. The 
Court also affirmed that the Fugitive Slave Clause pro- 
tected an enslaver’s right to possess an enslaved person.” 
And because of the Fugitive Slave Clause, once a person 
was enslaved in one state, they were enslaved everywhere 
else in the United States. 
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Subsequent History: The Court’s decision was su- 
perseded by the passage of the 14th Amendment in 
1868, which granted citizenship and other rights to 
African Americans.“ 


1859 

Ableman v. Booth 62 U.S. 506 

Summary of Facts and Issues: The defendant was con- 
victed before a commissioner of aiding and abetting an 
enslaved person to escape from a marshal in violation 
of the Fugitive Slave Act of 1850. The defendant applied 
to the state Supreme Court for a writ of habeas corpus 
on the grounds that the Fugitive Slave Act of 1850 was 
unconstitutional. The writ was granted the same day. 
Shortly after the defendant was released, he was indict- 
ed by a grand jury in the federal district court for the 
same act. Following a trial, the defendant was convicted 
and incarcerated. He filed a petition for writ of habeas 
corpus in the state Supreme Court. The Court issued 
the writ and decided that defendant’s imprisonment 
was illegal. The United States Supreme Court reversed 
both of the state Supreme Court’s decisions that de- 
clared the Fugitive Slave Act of 1850 unconstitutional. 
The United States Supreme Court explained that while 
a state court can issue writs of habeas corpus within its 
territorial jurisdiction, it cannot issue writs to the fed- 
eral courts. Moreover, the United States Supreme Court, 
not a state court, has final authority to interpret and 
apply federal law.” 


Impact of the Ruling: The United States Supreme Court’s 
decision upheld the constitutionality of the Fugitive Slave 
Act of 1850, including the penalties for aiding an alleged 
enslaved person to avoid being captured. It also affirmed 
that state tribunals cannot overrule federal courts on 
matters of federal law. This decision was one of the major 
cases that supported enslavers’ property right in enslaved 
people leading up to the Civil War. 


1866 


Act to Protect All Persons in the United 
States in Their Civil Rights, and Furnish 
the Means of their Vindication 

1866 Civil Rights Act 

Summary of the Law: The 1866 Civil Rights Act guaran- 
teed citizenship to everyone born in the United States, 
not subject to a foreign power, regardless of race or pre- 
vious condition of slavery or involuntary servitude. It 
also guaranteed each citizen equal protection under the 
law and the same civil rights enjoyed by “white citizens.” 
Violations of rights guaranteed by the Act were punish- 
able by fines and imprisonment. The federal courts had 
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exclusive jurisdiction over actions to enforce the rights 
guaranteed by the Act.” 


Impact of the Law: The Act was introduced by Senator 
Lyman Trumbull of Illinois to guarantee equality of citi- 
zenship for African Americans. He believed the legislation 
was needed because “the ‘abstract truths and principles’ 
of the Thirteenth Amendment meant nothing ‘unless the 
persons who are to be affected . . . have some means of 
availing themselves of their benefits.’ The Act was vetoed 
by President Andrew Johnson, but Congress overrode his 
veto. The Act’s citizenship provision was the template for 
the 14th Amendment that was ratified two years later.” 


Subsequent History: The 1866 Civil Rights Act was incor- 
porated into the 1870 Civil Rights Act as section 18.” 


1871 

Blyew v. United States 80 U.S. 581 

Summary of Facts and Issues: The petitioners, two 
white men who murdered four members of an African 
American family in Kentucky, were convicted of the 
murder of one of the victims in federal court. One of the 
victims made a dying declaration identifying the killers 
before dying from his wounds. Another witness, a young 
girl who escaped the killers, also identified the defen- 
dants. Initially, the case was brought in state court, but 
the matter was removed to the federal court under the 
Civil Rights Act of 1866. The case was removed because 
Kentucky law prohibited African Americans from testify- 
ing against white people. Therefore, ina state proceeding, 
the two key witnesses would not be able to testify against 
petitioners. Because that law precluded the witnesses 
from testifying because of their race, it affected their civil 
rights under the 1866 Civil Right Act. Therefore, the mat- 
ter came within the federal court’s jurisdiction under the 
Act. The petitioners objected, and following their convic- 
tion, they filed a petition.” 


The Supreme Court reversed their convictions. The Court 
explained that the 1866 Civil Rights Act was not so broad 
as to allow the federal courts to assume jurisdiction in 
every matter in which an African American person was 
involved as a witness. It only applied to matters that af- 
fected the rights declared in the 1866 Act, and serving as a 
witness did not meet the definition of a cause “affecting” 
a right guaranteed by the 1866 Civil Rights Act.*° 


Impact of the Ruling: The dissenting opinion argued that 
the application of the 1866 Civil Rights Act to the circum- 
stances of this case was necessary to declare the equality 
of African Americans and “to counteract those unjust and 
discriminating laws of some of the States” that deprived 
African Americans “of rights and privileges enjoyed by 


Chapter 39 —S35— Unjust Legal System: Statutes and Case Law 


white citizens.” The Court’s decision deprived a whole 
class of the community of the right to serve as witnesses in 
cases where crimes have been committed against mem- 
bers of their community. “[T]o refuse their evidence and 
their sworn complaints, is to brand them with a badge of 
slavery.” And “[i]t gives unrestricted license and impunity 
to vindictive outlaws and felons to rush upon these help- 
less people and kill and slay them at will, as was done in 
this case.” *! 


1875 

United States v. Cruikshank 92 U.S. 542 
Summary of Facts and Issues: The case arose out the 
Colfax Massacre where at least 70 African Americans who 
were protecting the statehouse in Louisiana after a con- 
tentious and close gubernatorial election were murdered 
by a white militia.** None of these underlying facts of the 
massacre were included in the Court’s opinion. Rather, 
the Court’s opinion focused only on whether the allega- 
tions in the 16-count indictment charging the defendants 
with depriving African Americans of their rights under 
the Civil Rights Act of 1870 were sufficient to sustain the 
defendants’ convictions. The Court found none of the alle- 
gations were sufficient for a variety of reasons. Specifically, 
it determined that several of the allegations failed to state 
an offense for which the defendants could be charged 
under the 1870 Civil Rights Act because the Fourteenth 
Amendment did not apply to actions of individuals, only 
the actions of states. It also found that the First Amendment 
and the Second Amendment were limits on the national 
government that did not apply to the states. Additionally, 
the right to vote was a right afforded by the states, not the 
federal government, which only guaranteed through the 
Fifteenth Amendment that the right to vote could not be 
denied based on race. With regard to the remaining alle- 
gations in the indictment, the Court determined that they 
were too factually vague to provide the defendants with 
sufficient information to prepare a defense. Therefore, 
they were too vague to support the convictions. 


Impact of the Ruling: The Court’s decision rendered 
the 1870 Civil Rights Act ineffective in stopping violence 
against African Americans by restricting the feder- 
al courts’ authority to enforce the rights delineated in 
the Act. African Americans had to rely on hostile state 
governmental institutions to enforce and protect their 
civil rights. The decision also limited the Fourteenth 
Amendment to state actions, and held that the First, 
Second, Fifth, Sixth, and the Eighth Amendments only 
applied to the federal government. It also held that the 
federal government could only guarantee that the fran- 
chise was not denied based on race. States were free to 
regulate the franchise with facially neutral voting re- 
strictions that were not explicitly based on race.** This 
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resulted in a variety of regulations and intimidation cam- 
paigns that severely restricted African Americans’ right to 
vote in southern states for decades.*° 


Subsequent History: The court’s decision limiting the 
bill of rights to the federal government was overruled by 
Gitlow v. New York (1925) 268 U.S. 652, which held that the 
First Amendment applied to the states by incorporation 
through the Fourteenth Amendment. The Voting Rights Act 
of 1965 provided specific protection for African Americans 
against facially neutral regulations that restricted African 
Americans’ voting rights in southern states. 


1883 


New York v. Compagnie Generale 
Transatlantique 107 U.S. 59 

Summary of Facts and Issues: The City and County 
of New York filed suit to recover the sum of one dol- 
lar tax for each alien passenger brought into New York 
aboard the defendants’ vessels, on the grounds that the 
passengers were imports to which the tax applied. The 
plaintiffs argued that the tax was an inspection fee autho- 
rized under Article 1, section 9 of the U.S. Constitution. 
The lower court rejected the claim. The United States 
Supreme Court affirmed. The Court explained that the 
passengers on the defendants’ vessels were free human 
beings who immigrated to the United States. They were 
not enslaved people who were imported into the country. 
Therefore, they were not imports to which an inspection 
fee would apply.*° 


Impact of the Ruling: The Court’s ruling made clear that 
the provision of U.S. Constitution, Article 1, section 9, 
which allowed states to pass inspection laws for imports, 
applied to the importation of enslaved people because 
they were not free human beings and were considered 
property. Because the passengers were free human be- 
ings and not property, New York could not impose an 
inspection fee on the defendants for transporting them.*’ 


United States v. Harris 106 U.S. 629 

Summary of Facts and Issues: The case arose from an 
incident involving a group of 20 white men in Tennessee 
attacking four African American men who had been ar- 
rested and charged with unspecified offenses, and killing 
one of the victims. In a four-count federal indictment, 
the 20 men were charged with depriving the African 
American men of their rights to equal protection under 
the law in violation of the Ku Klux Klan Act. Because the 
lower court judges had a division of opinion as to the 
constitutionality of the Ku Klux Klan Act, the prosecuting 
attorney filed a certificate of division in the U.S. Supreme 
Court, asking the Court to decide the issue. The Court 
concluded that the Ku Klux Klan Act, which regulated the 
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violent conduct of individuals against African Americans, 
was unconstitutional because there were no provisions 
in the Constitution that supported the enactment of the 
statute. Additionally, even if the Ku Klux Klan Act could 
be supported by the Thirteenth Amendment, because 
a white citizen could conceivably be prosecuted under 
the Act for violating the rights of another white person, 
it went beyond the limits of the Thirteenth Amendment’s 
protection of only African Americans. Because it was 
overbroad, it was unconstitutional.** 


Impact of the Ruling: The Court invalidated one of the 
primary federal laws enacted to protect African Americans 
from violence by organizations like the Ku Klux Klan. The 
Court’s decision affirmed the holding in U.S. v. Cruikshank 
(1875) 92 U.S. 542, that the Fourteenth Amendment did 
not apply to private actors, but only to state actors. The 
Court’s decision also meant that any congressional act 
based on the Thirteenth Amendment had to be limit- 
ed to African Americans, facially and as applied, to be 
constitutional. If the congressional act could be applied 
to acts committed against white people by other white 
people, it could not be constitutionally grounded in the 
Thirteenth Amendment.*® 


1886 

Yick Wo v. Hopkins 188 U.S. 356 

Summary of Facts and Issues: The City and County of 
San Francisco arrested and imprisoned two of its Chinese 
residents for violating ordinances that regulated where 
laundry facilities could be located. One ordinance re- 
quired laundry operators to obtain permission from the 
board of supervisors if the laundry facility was located in 
a building constructed of wood. 


The petitioners were charged with violating this ordi- 
nance, convicted, and imprisoned. One filed a petition 
for writ of error asking the Court to determine whether 
he had been denied his rights under the Constitution. The 
Court held that the ordinance under which the petitioner 
was prosecuted violated the Equal Protection Clause of 
the Fourteenth Amendment because in actual operation 
it was directed “so exclusively against a particular class of 
persons as to warrant and require the conclusion that” it 
amounted to a practical denial of that equal protection 
of the laws secured by the Fourteenth Amendment. The 
violation of the Equal Protection Clause required the pe- 
titioners’ immediate release.” 


Impact of the Ruling: The Supreme Court’s unanimous 
decision applied the Equal Protection Clause to invalidate 
a facially neutral law that was being applied in a racially 
discriminatory manner.” 
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1900 

Carter v. Texas 177 U.S. 442 

Summary of Facts and Issues: An African American 
man was indicted by grand jury for the murder of an 
African American woman. Before he was arraigned, the 
defendant filed a motion to quash the indictment on 
the grounds that although African Americans consti- 
tuted about 25 percent of the voters in the county, the 
grand jury that returned his indictment was composed 
exclusively of white people. The defendant sought to in- 
troduce witnesses to verify his claims, but the trial court 
denied his motion. The Supreme Court held that a mo- 
tion to quash the indictment was the proper vehicle to 
challenge the grand jury indictment based on the exclu- 
sion of African Americans. The defendant duly alleged 
that African Americans were excluded from the grand 
jury based on race and the court refused to hear any evi- 
dence on the subject. The defendant had no opportunity 
to challenge the racial makeup of the grand jury before 
he was indicted, and therefore the defendant’s conviction 
was reversed.” 


Impact of the Ruling: The Court reaffirmed the prior 
ruling under Strauder v. Virginia (1879) 100 U.S. 303 that 
a state’s systematic exclusion of African Americans from 
a grand jury violates the Equal Protection Clause of the 
Fourteenth Amendment of the United States Constitution. 
Where the grand jury was impaneled before the crime 
was committed, a motion to quash the indictment before 
the defendant is arraigned is a proper mode of presenting 
the constitutional objection.** 


1903 

Brownfield v. South Carolina 189 U.S.426 
Summary of Facts and Issues: The defendant filed a ha- 
beas petition seeking to overturn his conviction on the 
grounds that the grand jury that returned his indictment 
was all white and that all African Americans were exclud- 
ed, violating his right to equal protection. Defendant 
noted that ina community where 80 percent of the regis- 
tered voters were African American, no African American 
served on the grand jury. The Court denied defendant’s 
petition because the record did not support the African 
American defendant’s allegation that African Americans 
were intentionally excluded from the jury pool.” 


Impact of the Ruling: The Court’s decision did not ad- 
dress the defendant’s claim regarding the number of 
African American voters in the county compared to 
the number of white voters. The Court seemed to re- 
quire an offer of proof of the actual exclusion of African 
Americans from the grand jury to accompany the motion 
to quash and the challenge to the lower court’s refusal to 
hear that evidence, in order for a defendant to establish 
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a violation of equal protection. The Court’s ruling is an 
example of judicial restraint and a strict reading of the 
record and procedural requirements in order to bring 
discrimination claims. 


1904 

Rogers v. Alabama 192 U.S. 226 

Summary of Facts and Issues: The petitioner, who was 
indicted for murder, filed a motion to quash the indict- 
ment because all African Americans had been excluded 
from the grand jury that indicted him. The jury com- 
missioners appointed to select the grand jury excluded 
all African Americans on the grounds that they lacked 
the right to serve as electors in the state of Alabama by 
the provisions of the new Constitution of Alabama, and 
therefore could not serve as grand jurors. The Supreme 
Court applied its prior decision in Carter v. Texas (1900) 177 
U.S. 442, which it admonished the state court for not ap- 
plying, and held that the exclusion of African Americans 
from a grand jury violates the Equal Protection Clause. It 
also noted that whether a citizen could serve as a grand 
juror was not dependent on their qualification as an elec- 
tor. The petitioner’s conviction was reversed.” 


Impact of the Ruling: The Court reaffirmed its prior 
ruling in Carter v. Texas (1900) 177 U.S. 442, commenting 
that the State of Alabama should have done so too. In this 
case, as in Carter (decided four years earlier), the Court 
held that a challenge to a criminal indictment based on 
racial discrimination could be raised in a motion to quash 
that indictment. 


1906 

Martin v. Texas 200 U.S. 316 

Summary of Facts and Issues: An African American man 
accused of murder moved to quash a trial panel on the 
grounds that all African American jurors had been exclud- 
ed from his trial jury because of their race. The Court ruled 
that while the Fourteenth Amendment prohibits state of- 
ficials, including court administrators, from excluding 
potential jurors from trial or grand juries solely because 
of their race, Martin did not provide sufficient specific ev- 
idence of a policy of discriminatory exclusion. Evidence 
that there were no African Americans on the jury was in- 
sufficient evidence of affirmative systemic exclusion. 


Impact of Ruling: This decision affirmed the right of ra- 
cial minorities to challenge discriminatory practices in 
impaneling a jury. However, the Court’s requirement of a 
showing of specific evidence of discriminatory intent set 
a high bar for a criminal defendant to reach, a standard 
that was eased in later decisions. 
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Subsequent History: In Batson v. Kentucky (1986) 476 
U.S. 79, the Court provided a number of rules regard- 
ing whether strikes of racial minority members from 
trial jury panels are discriminatory, including whether 
a prosecutor has exercised peremptory challenges to 
remove members of the defendant’s race on account of 
their race.” 


1908 

Battle v. United States 209 U.S. 36 

Summary of Facts and Issues: The petitioner was con- 
victed of murder. He argued that the trial court erred 
when it interrupted his counsel in making an argument 
that was based on race. The Supreme Court held that 
there was no error. In the interests of the administration 
of justice, judges may interrupt counsel when their argu- 
ment makes an appeal to racial prejudice.” 


Impact of the Ruling: Courts have the general discretion 
to regulate trials to ensure justice. Where an attorney ex- 
pressly denigrates the testimony of witnesses on the basis 
of their race, using a racist epithet, the trial judge has dis- 
cretion to admonish the attorney. 


Ex Parte Young 209 U.S. 123 

Summary of Facts and Issues: Ex Parte Young arose out 
of a dispute among shareholders in a railway company, 
the railway company, the attorney general of Minnesota, 
members of the Warehouse and Railway Commission, 
and shippers of freight. Two shareholders challenged a 
new Minnesota law that reduced the shipping rates that 
railroads could charge for freight. The shareholders 
claimed that the new rates were unconstitutional and 
obtained a federal injunction forbidding enforcement 
of the new rates. Young appeared in the federal court 
and objected on eleventh Amendment grounds. While 
the federal injunction was in place, Young, the Attorney 
General for Minnesota, initiated an enforcement action 
in state court, seeking a writ of mandamus to publish and 
enforce the new rates. The state court issued an alterna- 
tive writ. Upon notification of the state court action, the 
federal court held Young in contempt and imprisoned 
him. Young filed a petition for writ of habeas corpus on 
grounds that Minnesota’s sovereign immunity applied 
and the suit against him was improper based on the 
Eleventh Amendment. The Supreme Court disagreed. 
Where a state official uses the name of the state to enforce 
an unconstitutional act that injures a complainant, and 
if the act that violates the federal Constitution, the state 
official is subject to suit in their individual capacity. “The 
state has no power to impart to him any immunity....”° 


Impact of the Ruling: If government officials attempt 
to enforce an unconstitutional law, sovereign immunity 
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does not protect them from being sued in their individual 
capacity for harms they cause.’ 


1909 

Thomas v. Texas 212 U.S. 278 

Summary of Facts and Issues: Thomas, an African 
American man, was convicted of murder and sentenced 
to death. He contested the conviction on the basis that, al- 
though there were African American members of the jury 
pool, the commissioners did not pull their names and ex- 
cluded them from the jury. The Supreme Court upheld the 
conviction on the bases that there had been no intentional 
discrimination against, or exclusion of, African Americans 
from the grand jury indicting, and the trial jury convicting, 
Thomas, since there was an African American grand ju- 
ror and there were African American members of the trial 
jury pool. The Court held that petitioner’s argument that 
African American members of the jury pool were not given 
equal consideration as white members of the jury pool is 
not sufficient evidence of discrimination.’ 


Impact of Ruling: The Court reaffirmed that there is 
no right to a grand or trial jury that includes people of 
the defendant’s race, and that there must be some evi- 
dence that the jury commissioners engaged in affirmative 
discriminatory acts. 


1910 

Franklin v. South Carolina 218 U.S. 161 
Summary of Facts and Issues: South Carolina passed 
a statute giving the right to jury commissioners to se- 
lect electors of “good moral character” that they deem 
qualified to serve as jurors. Defendant was convicted of 
murder and challenged the indictment on the basis that 
the statute served to create a biased grand jury. The Court 
held that a state’s action to create new criteria for impan- 
eling juries does not violate the U.S. Constitution, even if 
the effect is to render different groups of people eligible 
for jury service, so long as the statute is race-neutral.!© 


Impact of Ruling: The Court upheld South Carolina’s 
change in juror qualifications, which granted large discre- 
tion to exclude people who were previously eligible to serve 
on grand juries, continuing its trend of upholding statutes 
that could have a discriminatory impact on racial minori- 
ties, so long as the statute was race-neutral on its face.!% 


Moore v. Dempsey 261 U.S. 86 
Summary of Facts and Issues: A group of white men at- 


tacked and fired upon African American churchgoers in 
Arkansas; in the aftermath of the shooting, several African 
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Americans and a white man were killed. Five African 
American men were charged with the white man’s mur- 
der. The Governor appointed a committee to investigate 
the incident; the committee identified and indicted five 
African American men for the murder of the white man. 
The Committee also issued inflammatory statements, 
describing the incident as a “deliberately planned in- 
surrection” by African Americans for the purpose of 
killing white people. Shortly after the men’s arrest, a mob 
marched to the jail for the purpose of lynching them; they 
were only prevented from doing so by federal troops. 
The committee stated that the men were not lynched 
only because “the law would be carried out.” Witnesses 
later said that the committee called African American 
witnesses and tortured them until they would “say what 
was wanted.” The torture of these witnesses provided the 
“evidence” needed for all-white juries to indict and con- 
vict the defendants, after a forty-five minute trial and less 
than five minutes of jury deliberation. The trial was sur- 
rounded by a mob; according to the Court, “no juryman 
could have voted for an acquittal and continued to live in 
Phillips County.”!* 


Impact of Ruling: The Supreme Court held that since 
the trial was so influenced by the mob, the defendants 
were deprived of their due process rights under the Fifth 
Amendment to the U.S. Constitution, which ensures that 
the procedure used to convict the defendant satisfies the 
demands of justice. The Court pointed out that a state 
court’s conviction is not entitled to conclusive weight if 
a defendant’s constitutional rights are being violated in 
the execution of a trial.!°° 


1931 

Aldridge v. United States 283 U.S. 308 
Summary of Facts and Issues: An African American man 
was convicted and sentenced to death for murdering a 
white police officer. The trial court refused to ask pro- 
spective jurors during voir dire whether any of them 
might be prejudiced against the defendant because of 
his race.’ 


Impact of Ruling: The U.S. Supreme Court overturned 
the conviction because the trial judge failed to cover the 
subject of racial prejudice during voir dire. The Court 
held that such an inquiry should have been made relating 
to racial prejudice during the examination of potential 
jurors, but noted the trial judge has broad discretion to 
determine which specific questions to ask.!” 


Subsequent History: In Rosales-Lopez v. United States (1981) 
451U.S. 182, the Court limited when an inquiry into racial 
or ethnic prejudice is required in crimes involving inter- 
racial violence.’ 
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1932 

Powell v. Alabama 287 U.S. 45 

Summary of Facts and Issues: Nine African American 
boys, described as “young, ignorant, and illiterate,” were 
convicted and sentenced to death for allegedly raping two 
white women on a freight train to Scottsboro, Alabama. 
The defendants were tried in a total of three trials that 
were completed in a single day. The Alabama court did not 
inquire or provide them with time to secure counsel, and 
counsel was not secured until the morning of the trial.'°° 


Impact of Ruling: The U.S. Supreme Court reversed 
the convictions of the boys and remanded the cases for 
further proceedings. The Court held that their due pro- 
cess rights under the Fourteenth Amendment had been 
violated because the defendants were not given reason- 
able time and “a fair opportunity to secure counsel of 
[their] choice.”"° 


Subsequent History: A series of retrials followed Powell. 
Two of the boys were reconvicted and sentenced to death 
in late 1933." The Court again overturned the two ver- 
dicts in Norris v. Alabama, concluding that the systematic 
exclusion of African American men from the jury denied 
them a fair trial." After Norris, four of the defendants were 
again retried and reconvicted, while another four were 
released after the charges against them were dropped in 
1937."° The unfair treatment of the African American men 
in this case helped spur the Civil Rights Movement."* 


1935 

Norris v. Alabama 294 U.S. 587 

Summary of Facts and Issues: Norris was one of eight 
African American boys indicted and convicted of rape. 
The Supreme Court affirmed the principles it had previ- 
ously reached in Carter v. Texas (1900) 177 U.S. 442, holding 
that systematic exclusion of African Americans from jury 
service solely on the basis of their race violates a crimi- 
nal defendant’s equal protection rights. The Court held 
that the evidence showed that the application of the 
state statute listing juror qualifications had served to ex- 
clude African Americans from jury service for a number 
of years."® 


Impact of Ruling: The Court affirmed its prior rulings 
that if a criminal defendant is able to present a prima 
facie case that members of his race were systematically 
excluded from the jury pool on the basis of their race, 
his Constitutional rights were violated, absent a com- 
pelling showing of evidence from the state. The Court 
additionally ruled that federal courts had jurisdiction to 
review violations of defendant’s constitutional rights in 
state court."® 
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Subsequent History: The Court, in Hernandez v. New York 
(1991) 500 USS. 352, 353-354, later distinguished its hold- 
ing by clarifying that a state court is entitled to deference 
when a defendant brings a challenge to prosecutors’ 
peremptory dismissal of jurors under Batson v. Kentucky 
(1986) 476 U.S. 79, and that a defendant is not entitled 
to “independent” appellate review of a state trial court’s 
denial of a Batson claim. 


1936 

Brown v. Mississippi 297 U.S. 278 

Summary of Facts and Issues: Petitioners were three 
African American men who were indicted for murder. 
The defendants testified that the police officers, through 
brutal torture, extracted false confessions that they were 
responsible for the murder. Other than the false con- 
fessions, there was no other evidence that would have 
supported a conviction for the murder. Still, the trial 
court allowed the confessions to be received into evidence 
and submitted the case to the jury. The petitioners were 
convicted and sentenced to death. They filed a petition in 
the United States Supreme Court. The Court agreed that 
the use of the confessions obtained through torture to se- 
cure the petitioners’ convictions and sentence was a clear 
denial of due process. “The due process clause requires 
‘that state action, whether through one agency or anoth- 
er, shall be consistent with the fundamental principles of 
liberty and justice which lie at the base of all our civil and 
political institutions.’ It would be difficult to conceive of 
methods more revolting to the sense of justice than those 
taken to procure the confessions of these petitioners...”"”” 


Impact of the Ruling: The Court’s decision reaffirmed 
that the fundamental requirement for all trials is fairness 
or due process. 


1940 

Chambers v. Florida 309 U.S. 227 

Summary of Facts and Issues: After an elderly white 
man was murdered, law enforcement officers employed 
dragnet tactics and detained between 25 and 40 African 
American men living in that community. “For five days 
petitioners were subjected to interrogations culminating 
in Saturday's ... all night examination. Over a period of 
five days they steadily refused to confess and disclaimed 
any guilt.” Eventually they “broke” and confessed. Three 
of the petitioners pleaded guilty and one was convicted 
at trial based on the confession. All four were sentenced 
to death. On review the United States Supreme Court re- 
versed their convictions. The Court explained that the 
process the officers put the petitioners through were 
“lawless” and violated due process. “Due process of law, 
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preserved for all by our Constitution, commands that no 
such practice as that disclosed by this record shall send 
any accused to his death.”"® 


Impact of the Ruling: The Court’s decision reinforced 
that all states must adhere to due process principles when 
securing convictions."° 


1942 

Ward v. Texas 316 U.S. 54:7 

Summary of Facts and Issues: Petitioner, an African 
American man, was indicted for the murder of a white 
man. During the first trial, the jury did not reach a ver- 
dict. During the second trial, the petitioner was convicted 
of murder without malice. Petitioner contended that his 
confession was coerced, alleging that it was signed “only 
after he had been arrested without a warrant, taken 
from his home town, driven for three days from county 
to county, placed in a jail more than 100 miles from his 
home, questioned continuously, and beaten, whipped 
and burned by the officer to whom the confession was 
finally made.” The Supreme Court reversed his convic- 
tion, holding that the use of confessions obtained under 
circumstances where the defendant was threatened with 
mob violence, moved to various counties, isolated, and 
questioned continuously is a denial of due process.’”° 


Impact of the Ruling: The Court’s decision reaffirmed 
that the Court would not uphold convictions based on 
confessions that were coerced. The petitioner in Ward was 
arrested by officers without a warrant, in a county where 
they did not have authority to make an arrest. These ac- 
tions, combined with the coercive techniques, denied due 
process and required reversal.!”! 


1945 

Akins v. Texas 325 U.S. 398 

Summary of Facts and Issues: Petitioner, an African 
American man, was convicted of murder and sentenced 
to death by a nearly entirely white jury in Dallas County, 
Texas. At the time, Dallas County’s population was 15 % 
percent African American, yet only one African American 
sat on the 12-person grand jury, from a grand jury panel 
list of 16 people. Petitioner challenged the conviction on 
equal protection and due process grounds, claiming that 
jury commissioners arbitrarily and purposefully limited 
the number of African Americans on juries. The Court 
reviewed statements by jury commissioners, determined 
that the commissioners followed the Court’s previous de- 
cisions, and held that “purposeful discrimination is not 
sustained by a showing that on a single grand jury the 
number of members of one race is less than that race’s 
proportion of the eligible individuals.”'”” 
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Impact of Ruling: In its ruling, the Court emphasized that 
a defendant challenging jury composition must show that 
there was a purpose to discriminate, which can be prov- 
en by historical or systematic exclusion, and that a single 
instance of disproportionality in ajury is not sufficient to 
establish a due process violation.'”* 


1948 

Haley v. Ohio 332 U.S. 596 

Summary of Facts and Issues: A 15-year-old African 
American boy was arrested for a robbery that resulted 
in the death of the store owner, and interrogated for five 
hours by five or six police officers in relays, during which 
time he was not able to communicate with counsel or his 
mother. After being shown the confessions of two other 
suspects, he himself confessed and he was convicted. The 
Supreme Court reversed the lower court’s conviction, ex- 
plaining: “The age of petitioner, the hours when he was 
grilled, the duration of his quizzing, the fact that he had 
no friend or counsel to advise him, the callous attitude of 
the police towards his rights combine to convince us that 
this was a confession wrung from a child by means which 
the law should not sanction. Neither man nor child can 
be allowed to stand condemned by methods which flout 
constitutional requirements of due process of law.”!* 


Impact of the Ruling: The Court emphasized that Haley 
was a continuation of the principle in Chambers v. State of 
Florida (1940) 309 U.S. 227 and other coerced confession 
cases. The Court noted it would not uphold convictions 
where the circumstances of the confession indicated 
that the confession was not freely and voluntarily given, 
explaining that “the Fourteenth Amendment prohibits 
the police from using the private, secret custody of ei- 
ther man or child as a device for wringing confessions 
from them.”!° 


Moore v. New York 333 U.S. 565 

Summary of Facts and Issues: Several African American 
defendants convicted of murder by a special jury chal- 
lenged New York’s special jury selection process, which 
impaneled only the “best” or most intelligent of potential 
jurors. Prosecutors impaneled 150 jury members; none 
were African American. The Court upheld the convic- 
tion, determining that defendants’ counsel was present 
at the jury selection stage and that the names were drawn 
without objection. The Court concluded that African 
Americans comprised less than two percent of the pop- 
ulation of the county at that time, and that there was no 
evidence of systemic, intentional, and deliberate exclu- 
sion of African Americans from jury duty. Asa result, the 
judgement was affirmed.!”° 
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Impact of Ruling: The dissent highlighted that the jury 
comprised neither a jury of the defendants’ peers nor a 
fair cross-section of their community. Although the jury 
process of only selecting the “best” jurors was race-neu- 
tral, its application had a systemic impact of excluding 
African American jurors.’”” 


1950 

Cassell v. Texas 339 U.S. 282 

Summary of Facts and Issues: An African American man 
convicted by an all-white jury challenged his conviction, 
alleging that Dallas County jury commissioners, for 21 
consecutive jury lists, had consistently limited African 
Americans selected to serve on grand juries. The com- 
missioners claimed that they did not know any African 
Americans who qualified for jury service, at the same 
time admitting that they chose jury members only from 
those with whom they were personally acquainted. The 
Court overturned the conviction on the basis of un- 
lawful, systematic exclusion of African Americans from 
juries, holding that African Americans are denied the 
equal protection of the laws when indicted by a grand 
jury from which African Americans as a race have been 
intentionally excluded."8 


Impact of Ruling: The Court held that a practice of only 
selecting jurors who are personally known by the jury se- 
lectors violates the Fourteenth Amendment, and that jury 
commissioners have an obligation to familiarize them- 
selves fairly with the qualifications of eligible jurors of the 
county without regard to race or color.'”° 


1953 

Brown v. Allen 344 U.S. 443 

Summary of Facts and Issues: Several African American 
men convicted of various capital offenses in different cas- 
es asserted a range of claims as to the exclusion of African 
Americans from their juries and the extraction of confes- 
sions from the accused. One petitioner, Brown, alleged 
discrimination in the selection of grand and trial jurors, 
which were based on tax records. Brown contended that 
no more than one or two African Americans had served 
on a grand jury panel and that no more than five had 
served on a trial jury in the county. Another petitioner, 
Speller, likewise challenged his conviction on the grounds 
of racial exclusion of potential jurors. In Speller’s case, the 
names of potential jurors were placed in a box, with a dot 
next to African American jurors’ names, and the county 
had had no African American jurors in any recent case, 
including Speller’s.'”° 


Impact of Ruling: The Court held that the petitioners did 
not provide sufficient evidence of systematic discrimi- 
nation; a mere showing of disproportionality was not 
sufficient to merit a granting of a writ of habeas corpus. 
The tax lists, in the case of Brown, were the most compre- 
hensive lists of names available; in Speller’s case, a child 
drew the names of the potential jurors, in public, con- 
vincing the Court that no discrimination had occurred." 


Avery v. State of Georgia 345 U.S. 559 

Summary of Facts and Issues: Petitioner, an African 
American man, was convicted of rape and sentenced to 
death in Fulton County, Georgia, by an all-white jury. He 
challenged the jury selection process, which involved 
pulling slips of paper out of a box; the names of potential 
white jurors were written on white slips and the names of 
African American potential jurors on yellow slips, to be se- 
lected by the judge and sent to the clerk for processing.!°” 


Impact of Ruling: The Supreme Court did not find racial 
discrimination in the selection of the slips, but in the pro- 
cess itself; the fact that not a single African American was 
chosen presents a prima facie case of discrimination, and 
the use of different colored slips made it easier to discrim- 
inate. The Court ruled that once a defendant establishes a 
prima facie case of discrimination, it is the state’s burden 
to present sufficient evidence to dispel the prima facie 
case, regardless of whether the defendant has proven a 
particular act of discrimination by a particular person.'*? 


1961 

Monroe v. Pape 365 U.S. 167 

Summary of Facts and Issues: Thirteen Chicago police 
officers broke into the African American petitioners’ 
home early in the morning without a warrant. After 
forcing the petitioners to stand naked in one room 
while they ransacked the home, officers took one of the 
petitioners to the police station where he was interro- 
gated for 10 hours about a murder. He was then released 
without charges. The petitioners filed an action under 
42 U.S.C. section 1983 against the police officers and the 
City of Chicago for violating their rights under the color 
of law. The lower court dismissed the City and the po- 
lice officers. The petitioners appealed. The United States 
Supreme Court reversed in part and affirmed in part. 
Specifically, it held that the police officers acted under 
color of law when they entered the petitioners’ home 
and conducted an unreasonable search and seizure and 
they could be held individually liable under section 1983. 
Accordingly, it reversed that aspect of the lower court’s 
decision. It affirmed the part of the decision dismissing 
the City of Chicago because a municipality could not be 
liable under section 1983." 
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Impact of the Ruling: The Court examined the legisla- 
tive history of section 1983 to conclude that in passing 
the statute, Congress intended to permit citizens to sue 
officials who violate their constitutional rights. The same 
could not be said for municipalities, however, because 
municipalities are not “persons” within the meaning of 
the statute.’ 


Subsequent History: Monroe v. Pape’s holding that munic- 
ipalities are immune from liability under section 1983 was 
overruled by Monell v. Dep't of Soc. Servs. of City of New York 
(1978) 436 U.S. 658, 701. 


Mapp v Ohio 367 U.S. 643 

Summary of Facts and Issues: This case arises out of a 
search that was conducted without a warrant. Three 
police officers arrived at appellant’s residence based on 
information that “a person [was] hiding out in the home, 
who was wanted for questioning in connection with a 
recent bombing, and that there was a large amount of 
policy paraphernalia being hidden in the home.” When 
the officers demanded entrance, they were refused. They 
returned later and forcefully entered the home without a 
warrant and searched it, where they found obscene mate- 
rials. Petitioner was arrested and later convicted.'° 


The United States Supreme Court reversed the convic- 
tion. The Court held that the right to privacy embodied 
in the Fourth Amendment is enforceable against the 
states, and because it is enforceable in the same manner 
as other basic rights secured by the Due Process Clause, 
the exclusionary rule applies to violations of that right. 
“Our decision, founded on reason and truth, gives to the 
individual no more than that which the Constitution 
guarantees him, to the police officer no less than that 
to which honest law enforcement is entitled, and, to the 
courts, that judicial integrity so necessary in the true ad- 
ministration of justice.”!” 


Impact of Ruling: The Court held that the exclusionary 
rule applied to state violations of the right to privacy. 
The Fourth Amendment’s right of privacy is enforce- 
able against the states through the Due Process Clause 
of the Fourteenth Amendment. The exclusionary rule, 
which applies to the federal government’s violation of 
the right to privacy, also applies to violations of the right 
by the state.'°8 


1964 

Bouie v. City of Columbia 378 U.S. 347 
Summary of Facts and Issues: This case arose out 
of a “sit-in” demonstration at Eckerd's Drug Store in 
Columbia, South Carolina. The petitioners, two African 
American college students, took seats in the restaurant 
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at Eckerd’s and waited to be served. After they were 
seated, an employee who did not speak to them put up 
a “no trespassing” sign. Petitioners continued sitting at 
the booth, and the store manager called the police to re- 
move them. After the police arrived, the petitioners were 
asked to leave again. When they refused to leave they were 
arrested and later convicted of trespass. After the state 
court affirmed their convictions, they sought review in 
the Supreme Court on the grounds that their convictions 
violated due process and equal protection. The Supreme 
Court reversed their convictions on due process grounds, 
finding they did not have fair warning that the conduct 
for which they were convicted was rendered criminal by 
a South Carolina statute.'°° 


Impact of the Ruling: The Court’s decision affirmed 
that due process requires fair warning of conduct that 
is acrime.'*° 


1966 

Davis v. North Carolina 384 U.S. 737 

Summary of Facts and Issues: Petitioner, an African 
American, was tried and convicted on a charge of 
rape-murder.The prosecution offered a written confes- 
sion and testimony regarding an oral confession made 
to law enforcement into evidence at trial. Petitioner’s 
counsel objected on the ground that the confessions 
were not freely and voluntarily given. After hearing tes- 
timony, the trial judge ruled that the confessions were 
voluntarily made and admitted them into evidence. The 
jury returned a verdict of guilty without a receommenda- 
tion for life imprisonment, and petitioner was sentenced 
to death.” 


The Supreme Court reversed his conviction. The con- 
fessions were the end product of coercive influences, 
including a 16-day detention during which he was not 
advised of any rights and subjected to repeated interro- 
gations while isolated from everyone but the police. Due 
process required the reversal of his conviction.'” 


Impact of the Ruling: Because of the non-retroactivity 
of Miranda v. Arizona, the Court relied on the Due Process 
Clause of the Fourteenth Amendment and its voluntari- 
ness standard to find that the interrogation of defendant, 
who was an impoverished African American with a third 
or fourth grade education, was unconstitutional. The 
case established that Miranda did not alter due process 
concerns of voluntariness. Therefore, common police 
interrogation tactics, which often relied on the accused 
not knowing their rights, would continue to be reviewed 
under the Fourteenth Amendment."* 
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1967 

Whitus v. Georgia 385 U.S. 545 

Summary of Facts and Issues: The defendants, African 
American men convicted of murder by all-white juries, 
filed petitions for writs of habeas corpus challenging the 
compositions of the grand and trial juries. In selecting the 
jurors, the jury commissioners had followed Georgia law, 
in which the grand and trial jury lists were pulled from 
county tax digests, which were segregated by race and 
chosen by court employees, as well as from personal ac- 
quaintances of the commissioners. Twenty-seven percent 
of the taxpayers of the county were African American, 
of whom zero were selected for the trial jury and one of 
whom was selected for the grand jury.'* 


Impact of Ruling: The Court followed its ruling in Avery 
v. State of Georgia (1953) 345 U.S. 559, finding a racial- 
ly segregated jury selection system based on tax rolls 
to be an unconstitutional violation of the defendants’ 
Fourteenth Amendment rights. This system, combined 
with the selection of personal acquaintances of the 
commissioners, provided an opportunity for discrim- 
ination, regardless of the intent of the commissioners, 
or the race-neutrality of the face of the law. The Court 
also affirmed that a defendant has the burden to pro- 
vide the existence of purposeful discrimination; once 
a prima facie case has been made, the burden shifts to 
the prosecution.° 


Sims v. Georgia 389 U.S. 404 

Summary of Facts and Issues: Petitioner, an African 
American man, was convicted of rape and sentenced to 
death by an all-white jury. Police had detained him for 
more than eight hours, depriving him of food and re- 
fusing access to counsel. The Court affirmed the holding 
in Whitus v. Georgia (1967) 385 U.S. 545 that confessions 
produced by violence or threats of violence are involun- 
tary and cannot be used against the person giving them. 
Additionally, the Court ruled that defendant’s equal pro- 
tection rights were violated where jury commissioners 
selected jurors they personally knew from county tax 
rolls that separate taxpayers by race, and the percentage 
of African Americans on the tax digests were much higher 
than on the jury lists.'*° 


Impact of Ruling: The Court again affirmed that a 
purportedly race-neutral system of jury selection 
that relies on personal acquaintances can violate the 
Fourteenth Amendment.” 
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1968 

Terry v. Ohio 392 U.S. 1 

Summary of Facts and Issues: A police officer conduct- 
ed a “stop and frisk” of two men who they suspected 
planned a robbery. The officers had neither a warrant nor 
probable cause, but merely observed the men “casing” a 
location. Petitioner Terry argued that the “stop and frisk” 
was a violation of his Fourth Amendment right protecting 
him against unconstitutional searches and seizures.'*® 


Impact of Ruling: The U.S. Supreme Court held that po- 
lice can conduct a “stop and frisk” without a warrant as 
long as they have reasonable suspicion that a person com- 
mitted a crime and may be armed. This ruling created a 
new category of government searches and seizures based 
on “reasonable suspicion” that remain constitutional un- 
der the Fourth Amendment."*? 


Subsequent History: In Minnesota v. Dickerson (1993) 508 
U.S. 366, 376-377, the Court expanded the holding in 
Terry and held that officers may confiscate nonthreaten- 
ing contraband detected during a Terry pat-down search, 
so long as it did not exceed the bounds of Terry (i.e., the 
protective search may not go beyond what is necessary to 
determine whether the person is armed.) 


1970 

Sibron v. New York 392 U.S. 40 

Summary of Facts and Issues: This case considers two 
separate situations that involved the constitutionality of 
New York State’s “stop and frisk” practice. The appellants 
were convicted of crimes in state court on the basis of 
evidence seized from their persons by police officers. The 
Court of Appeals of New York held that the evidence was 
properly admitted, on the ground that the searches that 
uncovered it were authorized by the statute.'° 


Impact of the Ruling: In one appellant’s case, the Court 
refused to permit the search of a drug suspect who police 
had no reason to believe was armed and dangerous. “The 
police officer is not entitled to seize and search every per- 
son he sees on the street or of whom he makes inquiries.” 
The Court provided guidelines for law enforcement to 
follow in order to search and arrest suspects. The Court 
found that the officer’s search was not reasonably limit- 
ed in scope to accomplish the only goal that justified the 
search: protecting the officer by disarming a potential- 
ly dangerous person. As a result, the search violated the 
Fourth Amendment. By contrast, in the other appellant’s 
case, the court noted the officer properly considered 
furtive actions and flight, as well as specific knowledge 
relating the suspect to the evidence of crime in the deci- 
sion to make an arrest. The search was thus reasonable 
because it was properly incident to a lawful arrest.’ 
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Carter v. Jury Commission of Greene County 
396 U.S. 320 

Summary of Facts and Issues: A group of African 
American citizens of Greene County, Alabama, filed a 
class action against the governor and county Officials, al- 
leging that they were wrongfully excluded from the jury 
rolls because of their race. Under Alabama’s juror-selec- 
tion statutes, the governor appointed a three-member 
commission for each county; the commission employed 
a clerk, who was charged with obtaining the name of ev- 
ery citizen of the county between the ages of 21 and 65. 
The commission then prepared a jury roll containing 
the names of all citizens “generally reputed to be hon- 
est and intelligent and...esteemed in the community for 
their integrity, good character and sound judgment.”!? In 
this case, the clerk did not gather all of the names of po- 
tentially eligible jurors, but relied on the previous year’s 
roll, adding new names from suggestions from the com- 
missioners. While the county population was 75 percent 
African American, only seven percent of the names on the 
jury list were of African American citizens. 


Impact of Ruling: The Supreme Court noted that this was 
its first case in which African American plaintiffs sought 
affirmative relief from a discriminatory jury system, 
rather than a criminal defendant seeking relief from a 
conviction. The Court held that Alabama’s jury system was 
valid, even though the application of the law resulted in 
the exclusion of African American jurors. However, the 
Court upheld the lower court’s order regarding the ad- 
ministration of the juror selection statute, requiring that 
the county compile a newjury roll composed of all eligible 
citizens of the county.'* 


Evans v. Abney 396 U.S. 435 

Summary of Facts and Issues: A public park in Macon, 
Georgia, was open to white residents only based on the 
provisions of a testamentary trust. In Evans v. Newton 
(1966) 382 U.S. 296, the Court had held that the city 
could not continue to operate the park in a segregated 
manner without violating the Fourteenth Amendment; 
therefore, the trust failed and the property returned to its 
heirs. African American citizens who sought to integrate 
the park appealed this holding, arguing that closing the 
park violated their Fourteenth Amendment right to equal 
protection under the law. 


Impact of Ruling: The U.S. Supreme Court upheld the 
closing of the park. In reaching this decision, the Court 
distinguished the facts from its landmark holding in 
Shelley v. Kraemer (1948) 334 U.S. 1, where it ruled that 
it was unconstitutional for a court to enforce a racially 
discriminatory land covenant. In Evans, the Court ap- 
plied race-neutral principles and said the destruction 
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of the park was constitutional because it eliminated all 
discrimination against African Americans and the loss 
applied equally to white and African American citizens 
in Macon.'** 


1971 

Bivens v. Six Unknown Named Fed. Narcotics 
Agents 403 U.S. 388 

Summary of Facts and Issues: Six Federal Bureau of 
Narcotics agents entered and searched Bivens’ home 
and arrested him without a warrant. The agents then 
booked him and subjected him to a visual strip search. 
In addition to the allegations of Fourth Amendment vi- 
olations, Bivens, an African American man, sued each 
of the agents for damages for humiliation and mental 
suffering. The agents argued they were immune from 
suit via government privilege because they acted under 
federal authority. 


Impact of Ruling: The Court held that Bivens did have a 
private right of action for money damages against federal 
officers for Fourth Amendment violations, recoverable 
upon proof of his injuries.’° This case maintains federal 
court access for private citizens to file claims against federal 
government officials for some constitutional violations.’ 


Subsequent History: The Court initially extended Bivens 
to allow plaintiffs to bring actions against federal officers 
for Fifth and Eighth Amendment violations.'’ In recent 
years, the Court limited Bivens by holding that it cannot 
apply in new contexts.!°° 


1972 

Adams v. Williams 407 U.S. 143 

Summary of Facts and Issues: Relying on an infor- 
mant’s tip that Williams was illegally carrying a gun and 
narcotics, a police officer approached Williams’ car and 
reached in when Williams rolled down his window and 
removed a gun from his waistband. The officer then 
arrested Williams and searched his car, finding drugs. 
Williams was convicted and after the Supreme Court of 
Connecticut affirmed, Williams challenged the convic- 
tion on the ground that the state was imprisoning him 
unlawfully based on evidence that should not have been 
admitted at trial. 


Impact of Ruling: The U.S. Supreme Court held that a po- 
lice officer may conduct a search based on an informant’s 
tip alone.’ This allows officers to exercise discretion 
when determining whether the suspicion is sufficient 
or reliable.'©° 
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Subsequent History: The Court used the reasoning in 
Williams to justify its holding in Illinois v. Wardlow (2000) 
528 U.S. 119. In Wardlow, a person fled when they saw a 
police officer in a high crime area, and the Court found 
the police’s subsequent stop and search was reasonable 
based upon the person’s suspicious behavior, even if they 
had acted out of intimidation or fear.’ 


Alexander v. Louisiana 405 U.S. 625 

Summary of Facts and Issues: Defendant, who was con- 
victed of rape and sentenced to life in prison, challenged 
the selection method used to form the grand jury. The 
grand jury pool of 20 had one African American, but the 
grand jury itself was all white. In forming the grand jury, 
the jury commissioners collected from potential jury 
members approximately 7,000 questionnaires, which 
contained a space to indicate the race of the recipient, 
and later excluded many because they were deemed not 
qualified or exempted from service. They then relied on 
the remaining 2,000 questionnaires to randomly select 
400 people to serve on the grand jury. Of those selected, 
only 27, or 7 percent, were African American; the parish 
population was 21 percent African American at the time. 


Impact of Ruling: The Court held that, while there is no 
numbers-based standard for determining systematic 
exclusions of African Americans from juries, there was 
unfair racial discrimination in this grand jury process. 
The racial designation on the questionnaires provided 
a clear and easy opportunity for discrimination; even if 
the defendant could not point to a specific instance of 
discrimination, the opportunity is sufficient to establish 
a Fourteenth Amendment violation.’” 


Peters v. Kiff 407 U.S. 493 

Summary of Facts and Issues: Peters, a white man con- 
victed of burglary, challenged the systematic exclusion of 
African Americans from the juries that indicted and con- 
victed him. The state argued that Peters was not entitled 
to areversal of his conviction because he did not provide 
affirmative evidence of actual harm. 


Impact of Ruling: In a case of first impression, the Court 
ruled that a white defendant could challenge the sys- 
tematic exclusion of African American jurors. The fact 
that the juries were illegally constituted was sufficient to 
establish a Fourteenth Amendment violation. This deci- 
sion benefitted African American defendants as well, by 
strengthening the principle that a jury must be composed 
of a representative cross section of the community, and 
that any defendant is harmed by the systematic exclusion 
of jurors of any race on the basis of their race, regardless 
of whether they have demonstrated actual harm resulting 
from the exclusion.'® 
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Subsequent History: In Hobby v. United States (1984) 468 
U.S. 339, 350, the Court held that, assuming discrimi- 
nation entered into the selection of federal grand jury 
foremen, such discrimination did notwarrant the rever- 
sal of the conviction of, and dismissal of the indictment 
against, a white male bringing a claim under the due 
process clause. 


1973 

Ham v. South Carolina 409 U.S. 524 

Summary of Facts and Issues: Defendant Ham, who was 
convicted of the possession of marijuana, challenged his 
conviction because the trial judge refused to examine ju- 
rors on voir dire as to their racial prejudices. His counsel 
had asked the judge to ask potential jurors two ques- 
tions regarding their racial biases, a question related to 
possible prejudice against beards (Ham was bearded), 
and a fourth question regarding publicity about drugs; 
the judge refused to ask any of the questions. Ham’s de- 
fense was that the state was targeting him for his civil 
rights activities. 


Impact of Ruling: The Court held that the Fourteenth 
Amendment and circumstances of this case required the 
judge to interrogate the jurors on the subject of racial 
prejudice. The Fourteenth Amendment ensures essential 
demands of fairness; the Court found that to advance this 
fairness, the trial court, while not required to ask the spe- 
cific questions of defendant’s counsel, must at least make 
an inquiry, since the defendant relied on an argument 
that he was racially profiled.’ 


Subsequent History: The Court soon clarified that the Ham 
decision would be construed narrowly. In Ristaino v. Ross 
(1976) 424 U.S. 589, 597, the Court held that the Constitution 
did not always entitle a defendant to have questions posed 
during voir dire on the issue of racial bias; this entitlement 
materialized in Ham because “[rJacial issues... were inex- 
tricably bound up with the conduct of the trial.” 


Davis v. United States 411 U.S. 233 

Summary of Facts and Issues: Davis, an African American 
federal prisoner, was convicted by an all-white jury. He 
made an untimely challenge to the composition of the 
grand jury under a federal habeas corpus proceeding, ar- 
guing that the unconstitutional discrimination precludes 
the timeliness requirement. 


Impact of Ruling: The Court found that a motion to dis- 
miss a conviction on the basis of exclusion of qualified 
African American jurors, brought three years after the con- 
viction, should be denied as untimely. The Court held that 
an allegation of deprivation of constitutional rights was not 
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sufficient to overcome an explicit timeliness waiver con- 
tained in the Federal Rules of Civil Procedure. 


Tollett v. Henderson 411 U.S. 258 

Summary of Facts and Issues: Defendant was indicted by 
an all-white jury for murder and pleaded guilty on advice 
of his counsel, receiving a sentence of 99 years in prison. 
Years later, he petitioned for habeas corpus, claiming that 
his confession had been coerced and that he had ineffec- 
tive assistance of counsel. 


Impact of Ruling: The Court held that state prisoners 
cannot make a separate claim of discrimination in grand 
jury selection when they had already pleaded guilty with 
their lawyers’ advice. However, they could challenge their 
guilty plea if they could prove that their counsel gave 
them advice outside of the range of competence demand- 
ed of attorneys in criminal cases. The Court remanded the 
habeas petition to the lower court to determine whether 
counsel’s advice was within the range of competence.’ 


1975 

Johnson v. Mississippi 421 U.S. 213 

Summary of Facts and Issues: Six African American 
men boycotting businesses in Mississippi for racial dis- 
crimination in employment were arrested and charged 
with conspiracy to bring about a boycott. The petitioners 
sought to remove the case to federal court, arguing that 
the underlying charges were unconstitutional and in vi- 
olation of the Civil Rights Act of 1968, which protected 
their right to participate and encourage participation 
in boycotts. 


Impact of Ruling: The U.S. Supreme Court found that 
the Civil Rights Act of 1968 did not apply to state prose- 
cutions, but only crimes of racial violence: petitioners did 
not have aright to be free from arrest and prosecution for 
federally protected conduct. Since there was no federal 
statutory authority, petitioners could not bring the case 
in federal court. '* 


1976 

Ristaino v. Ross 424 U.S. 589 

Summary of Facts and Issues: An African American man, 
Ross, was tried for crimes against a white man. During 
voir dire, the trial court was mandated by statute to in- 
quire generally into prejudice but the trial court judge 
refused. Ross appealed, alleging his federal constitutional 
rights were violated because he was denied the opportu- 
nity to inquire about racial prejudice. 


Impact of Ruling: The U.S. Supreme Court held that ques- 
tioning potential jury members during voir dire about 
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racial prejudice is not required under the Constitution 
and can be made on a case-by-case determination.' 


Subsequent History: The Court later held that defen- 
dants in interracial capital cases are entitled to question 
jurors about potential racial bias.'©° 


Francis v. Henderson 425 U.S. 536 

Summary of Facts and Issues: An African American man 
convicted of felony murder filed a habeas corpus petition 
in federal court six years after his conviction, alleging his 
trial was unconstitutional because African American ju- 
rors were excluded from the grand jury that indicted him. 


Impact of Ruling: The U.S. Supreme Court denied the 
petition for relief and upheld the rule set out in Davis v. 
United States (1973) 411 U.S. 233, which required a showing 
of “cause” explaining the petitioner’s failure to challenge 
the constitutionality of the jury before trial, and ashowing 
of actual prejudice, in federal collateral proceedings.'”° 


1977 

Manson v. Brathwaite 432 U.S. 98 

Summary of Facts and Issues: The defendant, an 
African American man, challenged under the Sixth and 
Fourteenth Amendments the admissibility of a police of- 
ficer’s testimony that identified him as the culpable party. 


Impact of Ruling: The U.S. Supreme Court held the offi- 
cer’s identification was reliable, even though a suggestive 
identification procedure was used. Brathwaite established 
the following factors for the court to consider to regulate 
the fairness and reliability of eyewitness testimony: (1) the 
witness’ opportunity to view the perpetrator at the time of 
the crime; (2) the witness’ degree of attention; (3) the ac- 
curacy of the witness’ prior description of the accused; (4) 
the level of certainty demonstrated at the confrontation; 
and (5) the time between the crime and the confrontation. 
These factors are to be weighed against “the corrupting 
effect of the suggestive identification itself.” 


1979 

Rose v. Mitchell 443 U.S. 545 

Summary of Facts and Issues: Criminal defendants 
challenged, through a habeas corpus petition, racial dis- 
crimination in the selection of the foreman of the grand 
jury that indicted them, but not the racial composition of 
the trial jury. In support of their argument, defendants 
presented evidence that there had not been an African 
American foreman of a grand jury in the county. 


Impact of Ruling: The court held that if a state defen- 
dant is convicted, but the grand jury indicting them was 
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selected based on race, the conviction can be overturned, 
even if the trial was fair and the person was convicted by 
a legitimate trial jury, and that these claims can be made 
in a federal habeas petition. Ultimately, the Court ruled 
that the defendants did not present sufficient evidence 
of racial discrimination in the selection of the grand jury 
foreman and denied the petition.’” 


1980 

United States v. Mendenhall 446 U.S. 544 
Summary of Facts and Issues: Drug Enforcement Agency 
agents, who were white, approached the defendant, an 
African American woman, on a suspicion that she was 
unlawfully carrying narcotics. After some questioning, 
the agents asked her to accompany them to their office 
for further questioning and she complied. After being 
told she had the right to decline a search, the defendant 
consented to a search of her person and handbag. The 
agents then conducted the search and found narcotics in 
her possession. The defendant appealed her conviction 
on drug charges, on the ground that she never consented 
to the search. 


Impact of Ruling: The U.S. Supreme Court upheld the 
conviction and found that the woman was legally searched 
because she voluntarily went to the agents’ office and was 
not under duress or coercion based on the totality of the 
circumstances. The Court found that race had not beena 
decisive factor in whether the defendant freely consented 
to accompanying them to their office. Since a “reasonable 
person” would have believed they were free to walk away 
when first approached by the officers, the defendant’s 
liberty and privacy had not been restricted in violation 
of the Fourth Amendment.'” 


Subsequent History: In California v. Hodari D. (1991) 499 
U.S. 621, the Court applied the objective reasonable per- 
son standard from Mendenhall and elaborated that a show 
of authority was not enough to determine that a seizure 
had occurred, noting that “Mendenhall establishes that the 
test for existence of a ‘show of authority’ is an objective 
one: not whether the citizen perceived that he was being 
ordered to restrict his movement, but whether the offi- 
cer's words and actions would have conveyed that to a 
reasonable person.”! 


1984 

Palmore v. Sidoti 466 U.S. 429 

Summary of Facts and Issues: A white father sought 
custody of his child after the white mother married an 
African American man. The trial court granted the fa- 
ther custody, claiming that the child could experience a 


damaging impact from living in a racially mixed house- 
hold. The mother appealed. 


Impact of Ruling: The U.S. Supreme Court held that the 
effects of racial prejudice cannot be considered during 
a custody proceeding because it violates the Equal 
Protection Clause.'” 


1986 

Batson v. Kentucky 476 U.S. 79 

Summary of Facts and Issues: During the criminal tri- 
al of an African American man, a prosecutor used his 
peremptory challenges to dismiss all African American 
jurors in the jury pool. After his conviction, the defendant 
appealed, arguing that the prosecutor’s actions violated 
his Sixth and Fourteenth Amendment rights. 


Impact of Ruling: The U.S. Supreme Court ruled that the 
Equal Protection Clause prohibits prosecutors from chal- 
lenging potential jurors solely on account of race, or based 
on the assumption that African American jurors would, 
as a group, be unable to impartially consider the govern- 
ment’s case against an African American defendant.'° 


Subsequent History: The Court applied Batson in 
Hernandez v. New York (1991) 500 U.S. 352, and ruled that 
petitioners must show discriminatory intent, not just im- 
pact, to demonstrate that prosecutors violated the Equal 
Protection Clause when using a preemptory challenge.'” 


1987 

Anderson v. Creighton 483 U.S. 635 

Summary of Facts and Issues: Respondents filed a case 
in state court against a Federal Bureau of Investigation 
(FBI) agent for damages after he conducted a warrantless 
search of their home. The FBI agent removed the case to 
federal court and argued that their Fourth Amendment 
civil liability claim was barred by qualified immunity. 


Impact of Ruling: The U.S. Supreme Court held that the FBI 
agent was protected by qualified immunity because a rea- 
sonable officer would have believed the search was justified. 
This ruling expanded the scope of qualified immunity to 
protect officials who conduct unlawful warrantless searches 
but reasonably believe their actions are legal.' 


1988 

Felder v. Casey 487 U.S. 131 

Summary of Facts and Issues: In Milwaukee, a group 
of white police officers questioned an African American 
man, Felder. The questioning turned hostile and the police 
beat Felder. Nine months later, Felder brought a lawsuit 
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against the officers pursuant to 42 U.S.C. section 1983, al- 
leging their conduct was racially motivated and violated 
his federal civil rights. The officers argued that a state law 
requiring a 120-day notice of the claim barred Felder from 
bringing the action. 


Impact of Ruling: The U.S. Supreme Court ruled in 
favor of Felder and found that federal law preempted 
the Wisconsin notice-of claim law, allowing him to file 
in state court.'” In the Prison Litigation Reform Act of 
1995, Congress amended 42 U.S.C. section 1997e(a) to 
require persons in prison to exhaust such administra- 
tive remedies as are available before filing a section 1983 
action suing over prison conditions. Therefore, Felder 
is no longer good law on the question of exhaustion 
with respect to section 1983 lawsuits filed by persons 
in prison. 


1991 

Powers v. Ohio 499 U.S. 400 

Summary of Facts and Issues: Powers, a white defendant, 
objected under Batson v. Kentucky (1967) 467 U.S. 79, when 
the state used peremptory challenges to remove seven 
African American potential jurors from his trial jury. 


Impact of Ruling: The Court held that a defendant has 
a right to be tried by a jury that was selected by non- 
discriminatory criteria. Although the holding in Batson 
emphasized the common racial identity of the defendant 
and the dismissed prospective juror, the Court in this 
case held that the defendant’s race was irrelevant to his 
standing to object to the discriminatory use of preemp- 
tory challenges. The Equal Protection Clause prohibits a 
prosecutor from using their peremptory challenges to ex- 
clude otherwise qualified and unbiased potential jurors 
solely because of their race.'®° 


II. State Statutes and Case Law 


1879 


Former Cal. Const., art. 1, §18 

Summary of Provisions: “Neither slavery nor involuntary 
servitude, unless for the punishment of crime, shall ever 
be tolerated in this State.”"*! 


Subsequent History: Section 18 was repealed November 
5, 1974. Article 1, section 6, enacted in 1974, is similar to 
this original provision and provides that “Slavery is pro- 
hibited. Involuntary servitude is prohibited except to 
punish crime.”!®? 


1850 

An Act Regulating Marriages, Ch. 140, §3 
(April 22, 1850) 

Summary of Provisions: "All marriages of white per- 
sons with negroes or mulattoes are declared to be illegal 
and void."'** 


An Act Concerning Crimes and 
Punishments, Ch. 99, Third Division 
(“Who may be a witness in criminal cases”), 
§ 14 (April 16, 1850) 

Summary of Provisions: "No black or mulatto person, or 
Indian, shall be permitted to give evidence in favor of, or 
against, any white person. Every person who shall have 
one eighth part or more of Negro blood shall be deemed 
a mulatto, and every person who shall have one half of 
Indian blood shall be deemed an Indian.”"* 
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1851 


Act for regulating proceedings in the 

Court practice of the Courts of the State of 
California, § 394, Ch. 3 (April 15, 1851) 
Summary of Provisions: “...persons having one-half or 
more of negro blood, shall not be witnesses in an action 
or proceeding, to which a white person is a party.” 


1852 


California Fugitive Slave Law, Book 33 
Summary of Provisions: “When a person held to labor in 
any State or Territory of the United States under the laws 
thereof, shall escape into this state, the person to whom 
such labor or service may be due, his agent or attorney, is 
hereby empowered to seize or arrest such fugitive from 
labor, or shall have the right to obtain a warrant of arrest 
for such fugitive...” 


In re Perkins 2 Cal. 424 

Summary of Facts and Issues: Petitioners were slaves 
who were brought to California when it was a free state, 
before its admission into the United States. They argued 
that the California Constitution prohibited slavery and 
that because they were brought into a free state, they 
were free and should not be returned to their master 
in Mississippi. 


Impact of Ruling: The Court held that the master’s 
property right was established by the slaves’ residence, 
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which was in Mississippi, which established their status 
as slaves. The Court further held that California’s fugitive 
slave law applied and required that they be returned to 
their master.!®° 


1854 

People v. Hall 4 Cal. 399 

Summary of Facts and Issues: A free white was man 
convicted of murder through the testimony of a Chinese- 
American witnesses. The California Supreme Court 
reversed his conviction, holding that the 1850 state law 
that prohibited “Black or Mulatto person|s], or Indian|[s]” 
from giving evidence in favor or, or against, a white man, 
applied to Chinese persons as well.'°6 


Impact of Ruling: The California Supreme Court ruled 
the testimony was inadmissible and the witness incom- 
petent, and that Chinese-Americans were included in the 
statute since the intention of the Legislature is clear, and if 
the Legislature would have known of the specific minority 
they would have included it by name, and because the 
specific words used in the statute are generic terms used 
to exclude all races other than white.'*’ 


Subsequent History: In People v. Elyea (1859) 14 Cal. 144, 
146, the California Supreme Court noted that “we can- 
not presume that all persons having tawny skins and dark 
complexions are within the principle of [Hall],” and that 
the statute itself made it impossible to adopt any rule 
of exclusion based solely on color; other factors such as 
birthplace and parentage of a witness may be needed. In 
that case, the witness whose testimony was sought to be 
excluded was from Turkey, whose population was mostly 
Caucasian. In People v. Howard (1860) 17 Cal. 63, 64, while 
accepting the district attorney’s argument that some 
crimes will go unpunished, the Court held that pursuant 
to statute, even as an “injured party,” African American 
and “mulatto” persons are incompetent witnesses against 
white individuals. In posthumously admitting applicants 
to the California State Bar, who were previously barred by 
the federal Chinese Exclusion Act, the Court in In re Chang 
(2015) 60 Cal.4th 1169, 1172, 1175, found that denial violated 
equal protection and cited Hallas an example of previously 
upheld discriminatory laws and government action. 


1858 

Inre Archy 9 Cal. 147 

Summary of Facts and Issues: A Mississippi citizen peti- 
tioned the Court for the recovery of his property, a19-year 
old African-American enslaved person; and argued that 
the Eighteenth section of the Constitution of California, 
that “neither slavery nor involuntary servitude except for 


1042 


the punishment of crimes shall ever be tolerated in this 
State,” could not be applied to a non-California citizen, that 
Mississippi law should apply, and that the constitutional 
declaration was not enough without a Penal Code, rem- 
edies, or legislative action giving life to the proclamation. 


Impact of Ruling: The Court disagreed that the constitu- 
tional bar needed anything more to be effective; however, 
it also supported a citizen’s federal right to travel between 
states with one’s own property, applied Mississippi law un- 
der the law of comity based on the length of time of the 
non-citizen in the state, and because this was the first case 
to come under this section, exempted plaintiff from a rigid 
enforcement - although the court stated that, going for- 
ward, it would enforce the rule strictly. 


Subsequent History: Decided during the same term, in 
Pleasants v. North B. & M. R. Co. (1868) 34 Cal. 586, 589, the 
Court reiterated the holding, requiring proof of special 
damages, malice, ill will, or wanton or violent conduct by 
defendant, in addition to statements such as “we don't 
take colored people in the cars.” 


1948 

Hughes v. Superior Court 32 Cal.2d 850 
Summary of Facts and Issues: Petitioners picketed a 
store, arguing that the store should have clerks more rep- 
resentative of the racial makeup of its customers (i.e., that 
there should be more African American store clerks). A 
preliminary injunction was subsequently issued, order- 
ing them to stop picketing for that specific purpose. The 
petitioners were then found in contempt of court for 
willfully violating the preliminary injunction and sought 
to annul the judgment. The petitioners argued that the 
right to picket peacefully and truthfully is one of orga- 
nized labor’s lawful means of advertising its grievances to 
the public, and as such, is guaranteed by the Free Speech 
Clause of the Constitution. 


Impact of Ruling: The California Supreme Court af- 
firmed the lower court’s injunction, stating that if the 
store yielded to the demand of its petitioners, its resultant 
hiring policy would have constituted, as to a proportion 
of its employees, “a closed shop and a closed union in fa- 
vor of the Negro race [. . .] because race and color are 
inherent qualities which no degree of striving or of other 
qualifications for a particular job could meet, those per- 
sons who are born with such qualities constitute, among 
themselves, a closed union which others cannot join.”'*® 
Specifically, the Court held that the injunction in the case 
is limited to enjoining picketing for a specifically desig- 
nated unlawful purpose: arbitrary discrimination in favor 
of African Americans, based on race alone.'*° 
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1975 

Murgia v. Municipal Court 15 Cal.3d 286 
Summary of Facts and Issues: The defendants sought a 
writ of mandate challenging the trial court’s ruling that 
denied all discovery on discriminatory prosecution issues. 
Defendants were members of the United Farm Workers 
Union (UFW) and alleged that local law enforcement 
were utilizing penal statutes discriminatorily against 
non-whites. They sought discovery to defend themselves 
against criminal prosecution emanating from picketing 
and organizational activities of the UFW. 


Impact of Ruling: The California Supreme Court held 
that the equal protection clauses of the federal and 
California Constitutions safeguard individuals from 
intentional and purposeful invidious discrimination in 
enforcement of all laws, including penal statutes, anda 
defendant may raise such a claim of discrimination as a 
ground for dismissal of a criminal prosecution. The trial 
court erred in barring defendants’ right to access to dis- 
cover information relevant to their claim of intentional 
and purposeful, invidious discrimination. The “plausi- 
ble justification” standard held sway in California until 
1990. Penal Code section 1054, subdivision (e) took effect 
in 1990, and it prohibited any discovery in a criminal case 
that was not expressly mandated by statute or required 
by the United States Constitution. 


1978 

People v. Wheeler 22 Cal.3d 258 

Summary of Facts and Issues: Defendants were two 
African American men convicted by an all-white jury 
of murdering a white grocery store owner in the course 
of a robbery. Although there were a number of African 
American people summoned to hear the case, called to the 
jury box, questioned on voir dire, and passed for cause, 
the prosecutor proceeded to strike every single African 
American from the jury by means of their peremptory 
challenges. The defendants’ motions for mistrial were 
denied by the trial court. 


Impact of Ruling: The California Supreme Court held 
that the use of peremptory challenges to remove pro- 
spective jurors on the sole ground of group bias violates 
the right to trial by a jury drawn from a representative 
cross-section of the community. The Court further held 
that the trial court made a prejudicial error by not re- 
quiring the prosecutor to respond to the defendants’ 
allegation of discrimination and in denying the defen- 
dants’ motion for a mistrial without a rebuttal showing by 
the prosecutor that the challenges were each predicated 
on grounds of specific bias. 
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1979 

People v. Allen 23 Cal.3d 286 

Summary of Facts and Issue: Defendants were African 
American men were life prisoners who were convicted of 
fatally stabbing a white correctional officer and sentenced 
to death. Although the pool from which the jury was se- 
lected included a broad cross-section of racial and ethnic 
groups, the prosecutor used their peremptory challenges 
to exclude all 14 African Americans who were tentatively 
seated as either a regular or alternate juror. . 


Impact of Ruling: As the Court in Wheeler established, 
peremptory challenges may not be used based on race 
alone. In this case, the prosecutor used peremptory 
challenges to remove 14 African American potential jury 
members from different genders, and economic back- 
grounds, leaving race as the only other commonality. 
The Court affirmed the state’s commitment to diverse 
juries, finding that the trial court erred in rejecting de- 
fendants’ objections to the jury selection process and 
erred in permitting the case to be tried by a jury from 
which African American prospective jurors had been 
unconstitutionally excluded. 


People v. Bower 24 Cal.3d 638 

Summary of Facts and Issues: Officers noticed Defendant 
Bower, a white man, in the presence of African American 
men at night in a predominantly African American resi- 
dential area. The officers stopped Bower and a search of 
his person revealed a concealed weapon, and Bower was 
convicted for being a felon in possession of a concealable 
firearm. At trial, one officer testified that he had “never 
observed a white person in the projects or around the 
projects on foot in the hours of darkness or for innocent 
purposes” to justify the stop and search.’ 


Impact of Ruling: The California Supreme Court re- 
versed Bower’s conviction because his detention was 
not justified and the subsequent search was illegal. The 
court held that the motion to suppress should have been 
granted and determined that a white man in the pres- 
ence of African American men in a predominantly African 
American neighborhood was not a valid reason to be de- 
tained. The Supreme Court further held that the other 
circumstances relied on by the officer in attempt to justify 
the detention were not in fact relied on by the officer, and 
in any event, were insufficient additional circumstances 
to warrant the intrusion.’ Pre-Proposition 8 California 
decisions such as Bower held that the lack of subjective 
suspicion may render a detention unlawful, requiring the 
suppression of evidence flowing from the detention, but 
following Proposition 8 the analysis of such evidentiary 
issues must be conducted under federal law.'” 
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1983 

People v. Hall 35 Cal.3d 161 

Summary of Facts and Issues: An African American de- 
fendant was convicted of aggravated assault and false 
imprisonment of a white woman after a jury retrial. 
The first jury trial was declared a mistrial after the lone 
African American juror did not join the remainder of the 
jury in voting for guilty verdicts. During the voir dire of 
jury at the retrial, the prosecutor used peremptory chal- 
lenges to excuse at least four African American jurors. 
On two occasions, the defendant asked that the prose- 
cutor be required to make a showing that no systematic 
exclusion of African American people was underway if 
any further peremptory challenges were used to exclude 
African American jurors, but the prosecutor declined and 
the court deferred the rulings. After a facially neutral ex- 
planation was eventually provided by the prosecutor, the 
judge accepted it and expressed a view that systematic 
exclusion of a class of potential jurors occurs only when 
the prosecutor expressly states an intent to exclude all 
members of a class. Defendant’s motion for a new trial 
was denied, he was convicted and subsequently appealed. 


Impact of Ruling: The California Supreme Court re- 
versed the conviction, concluding that the trial court 
failed to exercise its judgment to determine whether 
the prosecutor’s use of peremptory challenges was for 
reasons relevant to the case before it or reflected a con- 
stitutionally impermissible group bias. It is imperative, 
if the constitutional guarantee is to have real meaning, 
that once a prima facie case of group bias appears, the al- 
legedly offending party is required to come forward with 
explanation to the court that demonstrates other bases 
for the challenges and that the court satisfies itself that 
the explanation is genuine. The Supreme Court explained 
that the record itself showed that the trial court made no 
serious attempt to evaluate the prosecutor’s explanation, 
and the disparate treatment of excusing so many African 
American jurors demanded further inquiry on the part 
of the trial court.’ 


1985 

People v. Motton 39 Cal.3d 596 

Summary of Facts and Issues: Defendant appealed from 
a conviction for second-degree murder. During jury se- 
lection, defense counsel objected that the prosecutor was 
exercising his peremptory challenges to exclude African 
Americans from the jury. Seven out of the thirteen of 
the prosecutor’s peremptory challenges were directed 
against African American people, leaving only one African 
American person on the jury. The trial court found that 
no prima facie case had been established and did not re- 
quire the prosecutor to justify his challenges. 
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Impact of Ruling: The California Supreme Court found 
that the trial court committed reversible error per se in 
finding that the defendant did not present a prima facie 
showing and in failing to require the prosecutor to justify 
his challenges. The court also held that African American 
people generally, and African American women specif- 
ically, are considered members of a "cognizable" group 
and that “[wlhere Blacks compromise a significant por- 
tion of the population — particularly in Alameda County 
where blacks comprise the majority population in some 
areas — black women are a vital part of that ‘ideal cross 
section of the community’ that should be represented on 
jury panels.”'* 


1987 

People v. Snow 44 Cal.3d 216 

Summary of Facts and Issues: An African American man 
appealed his conviction of first-degree murder of a white 
victim. During voir dire, the defense attorney on multiple 
occasions objected to the prosecutor’s repeated use of pe- 
remptory challenges to exclude African American people 
from jury, stating that it was a “systematic exclusion” of 
African American jurors. In response, the prosecutor de- 
nied any of his exclusions were based on race stating he 
had his reasons and argued that the defense systematical- 
ly excluded all white persons, but not one non-white had 
been excluded by them. Although the trial judge twice 
commented that the prosecution appeared to be using 
his peremptories improperly, he declined to require the 
prosecutor to explain his reasons. Ultimately, six African 
American people were excluded by the prosecutor and 
the final jury had two African American jurors. 


Impact of Ruling: The Supreme Court held that the trial 
court’s failure to require the prosecutor to explain his pe- 
remptory challenges of African American potential jurors 
was reversible. Citing to People v. Wheeler and other similar 
cases, the court held that the prosecutor was in error in 
assuming that defense counsel’s supposed wrongful ex- 
clusion of white people in some manner justified his own 
exclusion of African American persons. The court further 
held that just because there were two African American 
people left on the jury, did not mean that there was not a 
pattern of unlawful discrimination short of total exclu- 
sion, as the fact that two African American jurors were left 
was not a conclusive factor that discrimination did not 
occur. In a case where the trial judge himself expressed 
serious suspicions that the prosecutor was using some of 
his peremptory challenges to exclude African American 
people, the trial judge was obligated to conduct further 
inquiry of the prosecutor on the record. 
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1988 

People v. Wright 45 Cal.3d 1126 

Summary of Facts and Issues: Defendant was convicted 
of armed robbery after a group of men in stocking masks 
armed with handguns robbed a warehouse. The sole ev- 
idence against him at trial was eyewitness identification. 
The trial court declined to give four of the five special 
jury instructions that defendant requested on eyewit- 
ness identification. While he was convicted of all charges 
by the jury, the jury was unable to reach a verdict as to 
his co-defendant. 


Impact of Ruling: The California Supreme Court held 
that the trial correctly declined to give four of the five 
requested jury instructions. Although the trial court erred 
in failing to give an instruction listing the factors the jury 
could consider in evaluating eyewitness identifications, 
the Court found the error harmless. Justice Mosk, in the 
dissent, discussed studies that show significant impair- 
ment in white witnesses’ attempts to recognize African 
American faces. Justice Mosk also disagreed with the 
majority’s conclusion that the error in refusing to give a 
correct instruction on the factors affecting the eyewitness 
identifications was harmless.'%° 


1989 

People v. Johnson 47 Cal.3d 1194 

Summary of Facts and Issues: Defendant Johnson chal- 
lenged his murder and robbery convictions on various 
grounds including (1) that the granting of hardship exclu- 
sions because of the projected length of the trial tended 
to systematically exclude poor persons in a dispropor- 
tionate manner denying a fair cross-sectional jury; and 
(2) the trial court erred in denying his Wheeler motion that 
the prosecutor used his peremptory challenges to exclude 
various African American, Jewish, and Asian jurors. 


Impact of Ruling: The California Supreme Court affirmed 
the judgment of the trial court in its entirety. The Court 
held that the granting of hardship exclusions because of 
the projected length of the trial did not tend to systemati- 
cally exclude poor persons in a disproportionate manner, 
as persons with low income do not constitute a cognizable 
class. The Court also found that the defendant’s Wheeler 
motion was properly denied: the prosecutor’s peremp- 
tory challenges to African American jurors were not 
improper because they were based on individual eval- 
uations of each juror’s bias (e.g., an African American 
juror seemed to be prejudiced against police officers and 
another African American juror discussed how police of- 
ficers treated African American people differently).!°%° 
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1991 

People v. Fuentes 54 Cal.3d 707 

Summary of Facts and Issues: Defendant was convicted 
of murder and other crimes and sentenced to death af- 
ter ajury retrial. During jury selection for the retrial, the 
prosecutor used 14 of their 19 peremptory challenges to 
exclude potential African American jurors and alternates. 
The defendant made several objections to the prosecu- 
tor’s exclusion of African American people, but the trial 
court postponed hearing the prosecutor’s explanation for 
exclusion until the end of jury selection, and even though 
the court found some of the prosecutor’s excuses “total- 
ly unreasonable,” or “very spurious,” there were “some 
good reasons” and ultimately decided that the prosecu- 
tor had not improperly excluded the prospective African 
American jurors.!°” 


Impact of Ruling: The California Supreme Court held that 
defendant’s constitutional right to trial by a jury drawn 
from a representative cross-section of the community was 
violated by the trial court’s failure to carefully evaluate the 
prosecutor’s explanations for peremptory challenges to 
African American prospective jurors, which it must do 
in order to determine whether the challenges reflected 
a constitutionally impermissible group bias. While the 
trial court took the first step in the evaluation process by 
determining “which of the myriad justifications cited by 
the prosecutor were sham and which were bona fide,” 
the trial court “failed to take the next, necessary step of 
asking whether the asserted reasons actually applied to 
the particular jurors whom the prosecutor challenged.”!%% 


1994 

People v. Turner 8 Cal.4th 137 

Summary of Facts and Issues:Turner, an African 
American defendant, was convicted of murdering two 
white people after a jury retrial. After the first trial, 
Turner’s conviction was reversed for a Wheeler error. In 
the second trial, Turner challenged the trial court’s failure 
to grant his motion to recuse the same prosecutor in the 
first trial whose failure to adequately explain his use of 
peremptory challenges to African American prospective 
jurors caused the reversal in the first trial, making the de- 
fendant unable to receive a fair trial if the jury is not drawn 
from a representative cross-section of the community. 
The defendant further cited to People v. Fuentes (discussed 
above), in which the same prosecutor was counsel of re- 
cord, and in which 10 of the 14 prosecution peremptory 
challenges were against African American people. The de- 
fendant also challenged the trial court’s ruling that the 
defendant did not make a prima facie showing of group 
bias in the prosecutor’s use of peremptory challenges to 
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excuse three African American jurors, and that regardless 
the prosecutor provided adequate race-neutral reasons 
for excusing them. 


Impact of Ruling: The California Supreme Court held 
that the trial court acted within its discretion in deny- 
ing the motion to recuse, finding that just because the 
prosecutor made a mistake at prior trial, does not mean 
he should be subject to recusal at any subsequent tri- 
al. The trial court was within its discretion in impliedly 
concluding that the lack of adequate explanation in the 
first trial by the prosecutor did not mean he possessed 
“a vendetta against Black defendants and Black jurors.”'? 
Furthermore, the Court’s ruling in People v. Fuentes pre- 
ceded the ruling in this case, the basis for which was the 
trial court’s failure, not the prosecutor’s misconduct, to 
determine whether the prosecutor asserted reasons ac- 
tually applied to the particular jurors challenged. 


2013 

People v. Harris 57 Cal.4th 804 

Summary of Facts and Issues: Defendant was convict- 
ed of murder and other charges and was sentenced to 
death. He challenged the outcome on multiple bases. 
Among them, was (1) that the trial court violated his 
right to a fair trial by limiting race-related questions in 
the jury questionnaire and during voir dire; (2) that the 
trial court erred by denying his motion to allow counsel 
to conduct voir dire of each prospective juror individ- 
ually and separately from the other prospective jurors 
because the cross-racial nature of the case was likely to 
evoke racial biases; and (3) the prosecution unjustly re- 
moved prospective African American jurors using their 
peremptory challenges. 


Impact of Ruling: As to the above bases, the California 
Supreme Court found that (1) in light of the nine ques- 
tions the trial court permitted on racial bias and rejection 
of five other racial bias questions which were duplica- 
tive, collateral or phrased in a biased or non-neutral 
manner, the defense’s opportunity to explore possible 
racial bias was sufficient; (2) the trial court did not abuse 
its discretion in denying defendant’s request for indi- 
vidual sequestered voir dire—such sequestering is not 
constitutionally required even in a capital case and any 
sensitive matters, such as examining a juror’s possible 
racial biases privately, could have been requested by the 
defendant; and (3) the defendant had not made a prima 
facie showing that the two challenges were based on race; 
the challenge of one or two jurors can rarely suggest a 
pattern of impermissible exclusion, only three of the 69 
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prospective jurors were African American, and one of the 
two excused personally knew eight of the witnesses and 
indicated in his questionnaire that he would be biased.” 


People v. Mai 57 Cal. 4th 986 

Summary of Facts and Issues: Defendant Hung Thanh 
Mai was convicted of murder of a police officer and was 
sentenced to death. One of his various challenges was 
that his right to a jury drawn from a representative 
cross-section of the community was violated when the 
trial court erroneously denied his Wheeler objection to the 
prosecutor’s use of peremptory challenges to excuse the 
only three African American jurors of the jury pool for 
racially discriminatory reasons. 


Impact of Ruling: The California Supreme Court conclud- 
ed that substantial evidence supported the race-neutral 
reasons given by the prosecutor for his excusal of the three 
prospective jurors. The Court further noted that while 
considering the Batson/Wheeler motion, the court asked 
for the relevant juror questionnaires, and presumably re- 
viewed them. As such, it appeared to the Court that there 
was no reason to conclude that the trial court had failed to 
consider all the factors bearing on the prosecutor’s cred- 
ibility, the court’s own observation of the relevant jurors’ 
voir dire, its experience as a trial lawyer and judge in the 
community, and the common practices of the prosecutor's 
office and the individual prosecutor himself.” 


2020 


California Proposition 16 - 

Repeal Proposition 209 Affirmative 

Action Amendment 

Summary of Proposition: Proposition 16 would have 
allowed state and local entities to consider race, sex, col- 
or, ethnicity, and national origin in public education, 
public employment, and public contracting to the ex- 
tent allowed under federal law. It would have repealed 
Proposition 209, which added section 31 of article 1 to 
the California Constitution in 1996, and which generally 
banned the consideration of race, sex, color, ethnicity, 
or national origin in public employment, public edu- 
cation, and public contracting in California, subject to 
some exceptions. 


Result of Proposition Vote: Rejected, which resulted in 
keeping Prop. 209. 


Impact of Law: This constitutional amendment to re- 
peal Proposition 209 was rejected by California voters 
on November 3, 2020. 
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CHAPTER 40 = Federal Civil Rights Cases 


COURTESY OF BETTMANN VIA GETTY IMAGES 


I. Introduction 


All of the cases and statutes presented in Chapters 35 
through 39 can fairly be described as significant markers in 
the history of civil rights law impacting African Americans 
in one of five discrete issue areas of housing, employment, 
education, political participation, or the legal system. This 
chapter presents United States and California Supreme 
Court cases that did not neatly fit within the subject matter 
focus of any of those preceding chapters. Thus, while no 
discussion of civil rights law impacting African Americans 
is complete without acknowledging the harm of court deci- 
sions like Dred Scott or Washington v. Davis, or without noting 
the advancement in protection afforded by a decision like 
Brown v. Board of Education or statutes such as the Civil 
Rights Act of 1964, this chapter does not duplicate the pre- 
sentation of these and other decisions and statutes that 
appear in preceding chapters. 


1873 

United States v. Cruikshank 92 U.S. 542 
Summary of Facts and Issues: The United States prose- 
cuted a group of defendants under an 1870 federal statute 
for conspiring to murder two African American men— 
Levi Nelson and Alexander Tillman, citizens of the United 
States—thereby denying them all of their rights under the 
United States Constitution and federal law.' The counts 
in the indictment stated the intent of the defendants to 
“hinder and prevent these citizens in the free exercise 
and enjoyment of ‘every, each, all, and singular’ the rights 
granted them by the Constitution,” which include, among 
others, the right to peaceably assemble under the First 
Amendment, bear arms under the Second Amendment, 
life and liberty under the Fourteenth Amendment, and 
vote.” Cruikshank filed a motion in arrest of judgment 
after he was found guilty of the sixteen counts in the 
indictment.’ The case was certified by the United States 
Circuit Court for the District of Louisiana, which split 
on the challenge and certified it for consideration by the 
Supreme Court. 


Impact of the Ruling: The Supreme Court held that nei- 
ther the First nor Second Amendment limited the powers 
of state governments or individuals, and that the due 
process clause of the Fourteenth Amendment only lim- 
ited the actions of state governments, not individuals.* 


Richard and Mildred Loving in Washington, DC. (1967) 
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The Court further held that the rights to life and liberty and 
to vote are protected by the states, not the federal govern- 
ment.° The Court also vacated the convictions because the 
counts in the indictment were “too vague and general” and 
“lack[ed] the certainty and precision required by the estab- 
lished rules of criminal pleading.” The Court reasoned that 
under the Sixth Amendment “the accused has the consti- 
tutional right to be informed of the nature and cause of 
the accusation,” which has means that “every ingredient 
of which the offence is composed must be accurately and 
clearly alleged.”® 


This case arose from the 1873 Colfax Massacre, in which 
a group of armed white people killed more than 100 
African American men due to a political dispute.’ The 
1870 federal statute under which the defendants were 
convicted was a law primarily intended to curb the vi- 
olence of the Ku Klux Klan and forbade conspiracies 
to deny the constitutional rights of any citizen.* The 
Supreme Court narrowly interpreted the Fourteenth 
Amendment in this case, similar to actions taken by other 
branches and states’ waning efforts on Reconstruction.? 
It was only decades after the decision in Cruikshank 
that the Supreme Court began interpreting the 14th 
Amendment as incorporating and applying provisions 
of the Bill of Rights to the states.'° 


1877 

Hall v. DeCuir 95 U.S. 485 

Summary of Facts and Issues: DeCuir, a person of col- 
or, traveled on a steamboat from New Orleans headed 
to Hermitage, Louisiana." She was refused accommo- 
dations, on account of her color, in a cabin that was 
designated for white people only.” DeCuir then filed suit 
against the owner of the steamboat to recover damages 
under the provision of the Louisiana Constitution enact- 
ed in 1869 that stated: “All persons engaged within this 
State, in the business of common carriers of passengers, 
shall have the right to refuse to admit any person to their 
railroad cars... Provided, said rules and regulations make 
no discrimination on account of race or color... .”" The 
owner, in defense, stated this provision was inoperative 
and void because it was an attempt to regulate interstate 
commerce in violation of the federal commerce clause, 
which vests the power to regulate such commerce within 
the federal government." 


Impact of the Ruling: The U.S. Supreme Court held that 
Louisiana’s law violated the U.S. commerce clause.'® The 
Court emphasized the distinction between domestic (or 
intrastate) and national (or interstate) impacts upon com- 
mercial activity.'° Because the Louisiana provision “seeks to 
impose a direct burden upon inter-state commerce, or to 
interfere directly with its freedom, [it] does encroach upon 
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the exclusive power of Congress” because it influences a 
carrier’s conduct in the management of his intrastate busi- 
ness.” The Court stated, by way of example: “A passenger in 
the cabin set apart for the use of whites without the State 
must, when the boat comes within, share the accommo- 
dations of that cabin with such colored persons as may 
come on board afterwards, if the law is enforced.” This 
ruling was an early legal blow to Reconstruction because 
it overturned a state law that sought to protect the rights 
of African American people and set the stage for legal seg- 
regation in public transportation. 


1883 

Pace v. Alabama 106 U.S. 583 

Summary of Facts and Issues: A couple, an African 
American man and a white woman, were arrested and 
convicted of violating an Alabama law that prohibited an 
African American person and a white person from “inter- 
marryling]” or living together in adultery or fornication.” 
Couples who violated the provision faced between two 
to seven years in prison.*° Another law prohibited any 
couple from living together “in adultery or fornication.”” 
Those who violated that provision faced up to six months 
in jail.” The Supreme Court affirmed their convictions, 
finding that the difference in penalties that applied to 
couples of the same race who live together in violation 
of the law did not violate the equal protection clause of 
the Fourteenth Amendment because one law generally 
applied to people of different sexes living together and 
the other applied where the two sexes were of different 
races.”? And where the couple was of different races, they 
were both treated the same under the statute.* “Whatever 
discrimination is made in the punishment prescribed in 
the two sections is directed against the offense designated 
and not against the person of any particular color or race. 
The punishment of each offending person, whether white 
or black, is the same.””° 


Impact of the Ruling: The Court ruled that an anti-mis- 
cegenation law that prohibited African Americans and 
white people from intermarrying as well as cohabi- 
tating did not violate the equal protection clause of 
the Fourteenth Amendment because both white and 
African American people were punished equally when 
they violated the law. The Court’s decision validated 
anti-miscegenation laws. 


Subsequent History: The Supreme Court’s decision in 
Loving v. Virginia (1967) 388 U.S. 1, which invalidated an- 
ti-miscegenation laws, noted that Pace was later overruled 
as having a limited view of equal protection, and “rep- 
resents a limited view of the Equal Protection Clause 
which has not withstood analysis in the subsequent de- 
cisions of this Court.” 7° 
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Civil Rights Cases 109 U.S. 3 

Summary of Facts and Issues: Congress passed the Civil 
Rights Act of 1875, which provided that “all persons with- 
in the jurisdiction of the United States shall be entitled 
to the full and equal enjoyment of the accommodations, 
advantages, facilities, and privileges of inns, public convey- 
ances on land or water, theaters, and other places of public 
amusement ... applicable alike to citizens of every race and 
color, regardless of any previous condition of servitude.””’ 
Agroup of African Americans was denied accommodations 
at inns, theaters, and railroads and sued under this law to 
recover damages.** Defendants, the owners of these estab- 
lishments, argued Congress did not have the constitutional 
power to enact the Civil Rights Act.”° 


Impact of the Ruling: The Supreme Court held Congress 
did not have the constitutional authority under the 
Thirteenth or Fourteenth Amendments to enact the Civil 
Rights Act of 1875.°° The Fourteenth Amendment “nulli- 
fies and makes void all State legislation, and State action of 
every kind, which impairs the privileges and immunities 
of citizens of the United States, or which injures them in 
life, liberty, or property without due process of law, or 
which denies to any of them the equal protection of the 
laws.”*' The Court ruled that what is prohibited under 
the Fourteenth Amendment is state action of a particu- 
lar character, not “the individual invasion of individual 
rights” by private actors.” Further, even though the Court 
affirmed that section 2 of the Thirteenth Amendment in 
theory “clothes Congress with the power to pass all laws 
necessary and proper for abolishing all badges and inci- 
dents of slavery in the United States,” it found Congress 
did not have the authority under this section to enact the 
Civil Rights Act.*? The Court ruled that the Thirteenth 
Amendment is not intended to adjust “the social rights 
of men and races in the community,” but rather the fun- 
damental rights that pertain to citizenship.** 


Subsequent History: After the decision in this case, the 
Supreme Court consistently struck down legislation en- 
acted under the Thirteenth Amendment and adopted a 
highly restrictive interpretation of the “badges and inci- 
dents of slavery.”*° There would be no comparable federal 
civil rights act until 1964—more than 80 years later. 


1896 

Plessy v. Ferguson 163 U.S. 537 

Summary of Facts and Issues: Homer Plessy, a Louisiana 
resident who looked white—but was seven-eighths white 
and one-eighth African American—bought a first-class 
ticket on a Louisiana train to sit in a coach for whites 
only.*° Plessy was ordered by a conductor to vacate the 
coach and sit in a coach for non-whites, pursuant to an 
1890 Louisiana statute that provided for separate railway 
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cars for whites and non-whites.* Plessy refused and was 
forcibly ejected.** Plessy challenged the constitutionality 
of the statute on the grounds that it conflicted with the 
Thirteenth and Fourteenth Amendments.” 


Impact of the Ruling: The Supreme Court held the 
Louisiana statute did not conflict with the Thirteenth 
or Fourteenth Amendment.*® The Court stated the 
Thirteenth Amendment abolished slavery and involun- 
tary servitude, and “[a] statute which implies merely a 
legal distinction between the white and colored races. . 
. has no tendency to destroy the legal equality of the two 
races, or re-establish a state of involuntary servitude.” It 
cited the Civil Rights Cases for the proposition that the act 
of a private individual could not “be justly regarded as 
imposing any badge of slavery or servitude.”*” 


The Court further held that the object of the Fourteenth 
Amendment was “undoubtedly” to enforce legal equality 
but “could not have been intended to abolish distinctions 
based upon color, or to enforce social, as distinguished 
from political, equality, or a commingling of the two races 
upon terms unsatisfactory to either.”** The Court also not- 
ed that “the enforced separation of the races, as applied 
to the internal commerce of the state” did not abridge the 
privileges or immunities of a non-white person, deprive 
him of property without due process of law, nor deny him 
the equal protection of the laws.** Accordingly, the ques- 
tion before the Court was whether the Louisiana statute 
was a reasonable regulation; the Court answered the ques- 
tion in the affirmative, noting that “there must necessarily 
be a large discretion on the part of the legislature.”*° 


With this case, the Court formally ratified the legality of 
racial segregation under the “separate but equal” doc- 
trine, which was to be a feature of legal segregation laws 
in the half century that followed.” The ruling maintained 
racial segregation on trains and buses, and in public facil- 
ities such as hotels, theaters, and schools.“ 


Subsequent History: The Supreme Court explicitly over- 
ruled Plessy in Brown v. Board of Education (1955) 349 U.S. 
294. There the Court ruled that the “separate but equal” 
doctrine announced in Plessy does not have a place in the 
field of education, noting that “[s]eparate education fa- 
cilities are inherently unequal.”** 


1914 

McCabe v. Atchison, T. & S.F. R. Co. 235 U.S. 151 
Summary of Facts and Issues: Oklahoma enacted the 
“separate coach law” in 1907, which required every railway 
company conducting business in the state to provide sep- 
arate coaches or compartments for white and non-white 
people.*® On February 15, 1908, right before the statute 
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was to become effective, five African American citizens 
of Oklahoma filed suit against a number of railway com- 
panies to restrain them from making any distinction in 
service on the basis of race.°° On February 26, 1908, after 
the law had been effective for a few days, plaintiffs filed an 
amended bill to enjoin compliance with the provisions of 
the statute, arguing it violated the federal Constitution's 
commerce clause, the enabling act under which the state 
of Oklahoma was admitted to the United States, and the 
Fourteenth Amendment. 


Impact of the Ruling: The Supreme Court ruled that 
under the enabling act, the state of Oklahoma “had 
authority to enact such laws, not in conflict with the 
federal Constitution, as other states could enact.”®* The 
Court further held the law did not violate the commerce 
clause because it must be construed as applying to only 
intrastate transportation exclusively, in the absence of a 
different construction by the state court.” Finally, with 
respect to the Fourteenth Amendment argument, the 
Court affirmed Plessy v. Ferguson, noting that, as it had 
already been decided by the Court, “the question could 
no longer be considered an open one, that it was not an 
infraction of the [Fourteenth] Amendment for a state to 
require separate, but equal, accommodations for the two 
races.”™ Ultimately, the Court rejected plaintiffs’ case be- 
cause they could not show an injury to themselves, i.e., 
that they were prevented from using sleeping cars.™* 


1920 

Cincinnati, C. & E. Ry. Co. v. Commonwealth 
of Kentucky 252 U.S. 408 

Summary of Facts and Issues: In this case, which was 
argued with South Covington & Cincinnati St. Ry. Co. v. 
Commonwealth of Kentucky (1920) 252 U.S. 399, two rail- 
road companies were indicted for violating Kentucky’s 
“Separate Coach Law,” which required companies oper- 
ating railroads in the state to furnish separate coaches 
for white and non-white passengers.°° The companies’ 
defense to the indictment was that the Kentucky stat- 
ute unlawfully interfered with interstate commerce.” 
The court of appeals found the company violated the 
statute, and that the statute did not interfere with 
interstate commerce.” 


Impact of the Ruling: The Supreme Court rejected the 
federal commerce clause challenge, noting that the even 
though the railway company operated a railway between 
Kentucky and Ohio, “there are other considerations.”®® 
The Court noted the railway companies were a “distinct 
operation” in Kentucky, authorized by their charters, 
and it was this operation that the “separate coach law” 
regulated, and nothing more.®*? The Court emphasized: 
“The regulation of the act affects interstate business 
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incidentally and does not subject it to unreasonable de- 
mands.”°° The Court maintained it was not concerned 
with the railway companies’ attempt to distinguish “be- 
tween street railways and other railways, and between 
urban and interurban roads... .”® 


1945 

Screws v. United States 325 U.S. 91 

Summary of Facts and Issues: The defendant police offi- 
cers arrested Robert Hall, a 30-year-old African American 
man, for the theft of a tire.® The officers took Hall to the 
courthouse and beat him with their fists and “a solid-bar 
blackjack.” The officers claimed Hall reached for a gun 
and used insulting language, and he was beaten for 15 
to 30 minutes until he was unconscious. Hall was tak- 
en to a hospital but died within the hour.® The officers 
were indicted for violating a federal criminal statute that 
prohibits “willfully” depriving an individual of his rights 
under the due process clause of the Constitution based 
on the individual’s race (18 U.S.C. § 52) and conspiracy to 
commit the same crime (18 U.S.C. § 88). 


The trial judge instructed the jury that due process of law 
gave Hall the right to be tried by a jury and sentenced by 
a court, and that the jury should find defendants guilty if 
they “without its being necessary to make the arrest ef- 
fectual or necessary for their own personal protection, 
beat this man, assaulted him or killed him while he was 
under arrest.”*” The jury returned a guilty verdict and 
the court of appeals affirmed.** Defendants appealed, 
contending that title 18 United States Code section 52 
was unconstitutional because it applied criminal penal- 
ties to acts in violation of the due process clause of the 
Fourteenth Amendment. 


Impact of the Ruling: A plurality of the Supreme Court 
held the statute was not unconstitutionally vague, so its 
enforcement did not turn all torts of state officials into 
federal crimes.® The Court clarified that only specific 
acts done willfully, under color of state law, and which 
deprived a person of a right secured by the Constitution 
or federal law were proscribed by title 18 United States 
Code section 52.” The Court noted the specific intent 
requirement gives “fair warning” that certain conduct is 
within its prohibition because a person who acts “with 
such specific intent is aware that what he does is precisely 
that which the statute forbids.”” The Court still reversed 
the judgment and ordered a new trial because the jury 
instructions did not convey a finding of willfulness was 
necessary to find someone guilty under the statute.” The 
Court noted review of this error was required because the 
essential elements of the offense on which the convictions 
rested were not submitted to the jury.” 
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In this ruling, the Court imposed significant mental state 
limitations on a provision of the Civil Rights Act of 1866, 
codified at title 18 United States Code section 52, which 
made it a federal crime to discriminate on the basis of 
color, race, or previous slave status by depriving them 
of legal rights established by the U.S. Constitution, and 
in particular, the Thirteenth, Fourteenth, and Fifteenth 
Amendments. However, the Court required that the fed- 
eral government prove the discriminatory conduct was 
“willful,” and adopted a narrow interpretation of that 
mental state. This standard set a very high burden of 
proof for federal prosecutors because it required that an 
individual intended to interfere with some specific civil 
right, not simply that he intended to commit a harmful 
act and ended up interfering with a civil right (often re- 
ferred to as the “general intent” standard). The Court’s 
interpretation of “willfully” made it much harder for the 
federal government to prosecute criminal violations of 
state laws motivated by racial bias. 


Subsequent History: The Supreme Court held in United 
States v. Lanier that, in order to satisfy the “fair warning” 
requirement in prosecuting actions under this statute, it 
is not necessary that the right in question has been iden- 
tified in a Supreme Court decision and has been held to 
apply in a factual situation “fundamentally similar” to the 
case at issue.” Instead, criminal liability under the stat- 
ute may be imposed for a deprivation of a constitutional 
right, if and only if, in light of preexisting law, the unlaw- 
fulness under the Constitution is apparent.” 


1946 

Morgan v. Commonwealth of Virginia 328 
U.S. 373 

Summary of Facts and Issues: Irene Morgan, an African 
American woman, was traveling on a bus from Gloucester 
County, Virginia, to Baltimore, Maryland, and she was 
asked by the driver of the bus to move a back seat, partially 
occupied by other “colored passengers,” so her seat could 
be used by white passengers.” Morgan refused, and she 
was arrested, tried, and convicted under a Virginia stat- 
ute for failure to comply with the requirement for “white 
and colored passengers” to be seated separately on all pas- 
senger buses traveling in the state and between states.” 
Morgan challenged the law as violative of the commerce 
clause in the United States Constitution.” 


Impact of the Ruling: The Supreme Court held the 
Virginia statute was unconstitutional under the com- 
merce clause because the statute “materially affects 
interstate commerce” and Congress, not the states, has 
the ultimate power to regulate commerce.” The Court 
noted that the statute “imposes undue burdens on in- 
terstate commerce,” as “[a]n interstate passenger must if 
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necessary repeatedly shift seats while moving in Virginia 
to meet the seating requirements of the changing passen- 
ger group,” but “[o]n arrival at the [D.C.] line, [she] would 
have had freedom to occupy any available seat and so to 
the end of her journey.”®° The Court stated that the facts 
of this case highlight “the soundness of this Court’s early 
conclusion in Hall v. DeCuir,” as “the transportation diffi- 
culties arising from a statute that requires commingling 
of the races, as in the DeCuir case, are increased by one 
that requires separation, as here.”®! 


1948 

Bob-Lo Excursion Co. v. People of State of 
Michigan 333 U.S. 28 

Summary of Facts and Issues: In June 1945, an African 
American girl, Sarah Elizabeth Ray, intended to travel 
with 12 other girls and their teacher (who were all white) 
from Detroit to Bois Blanc Island, Canada (stated by the 
Court as Detroit’s Coney Island).®* After they all boarded 
the steamship, the ship’s assistant manager and steward 
told Miss Ray that she “could not go along because she 
was colored”; when it appeared that she would be forcibly 
removed, Miss Ray left voluntarily.** Due to this discrim- 
ination against Miss Ray, the company was criminally 
prosecuted for violation of the Michigan civil rights act, 
which provided that any owner or employee of a place 
of public accommodation who withholds any accommo- 
dation secured by the law on the basis “of race, creed or 
color” becomes guilty of a misdemeanor.* The question 
before the Court was “whether the state courts correctly 
held that the commerce clause, Art. I, § 8 of the Federal 
Constitution does not forbid applying the Michigan civil 
rights act to sustain appellant’s conviction.”*® 


Impact of the Ruling: The Supreme Court held that ap- 
plication of Michigan's civil rights law to appellant did 
not violate the commerce clause.*° In a very fact-specif- 
ic holding, the Court stated that unique features of the 
island and its relationship to Detroit (and the manner 
in which the Canadian government treated the island) 
rendered the island and its trade with Detroit local rather 
than national or international.*’ The Court rejected ap- 
pellant’s contention that Canada might adopt regulations 
that conflict with Michigan’s law, and said it was as remote 
a possibility as Congress taking conflicting action.** The 
Court also rejected appellant’s argument that the hold- 
ing from Hall v. DeCuir, supra, supplemented by Morgan v. 
Virginia (1946) 328 U.S. 373, controls in this case, as the de- 
cisions of those cases were not factually similar, and there 
was no “probability of conflicting regulations by different 
sovereignties.”®° The Court stated that neither of the cases 
“so completely and locally insulated a segment of foreign 
or interstate commerce.” 
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1950 

Henderson v. United States 339 U.S. 816 
Summary of Facts and Issues: On May 17, 1942, Elmer 
W. Henderson, an African American passenger, was 
traveling on a first-class ticket on the Southern Railway 
from Washington, D.C., to Birmingham, Alabama, and 
was denied service in the dining car.*' The practice of 
the dining car was to conditionally reserve the two ta- 
bles closest to the kitchen for African Americans, but 
deny them seats if the other tables in the car were occu- 
pied by white passengers, or put up a curtain if African 
Americans were already seated.*” When Henderson first 
arrived in the dining car, the end tables were occupied 
by white passengers but one seat was unoccupied.*’ The 
steward declined to serve him in the car and offered 
to serve him at his Pullman seat; Henderson declined, 
and even though the steward said he would send notice 
when space was available, Henderson received no notice 
and was declined service twice more when he returned 
to the dining car.** In October 1942, Henderson filed a 
complaint with the Interstate Commerce Commission 
alleging this conduct violated section 3(1) of the 
Interstate Commerce Act, which provides that it is un- 
lawful for any common carrier to subject a person “to 
any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever.” 


Impact of the Ruling: The Supreme Court held that 
the railway’s conduct was in violation of section 3(1) of 
the Interstate Commerce Act and declined to reach any 
constitutional issues.°%° The Court held that Mitchell v. 
United States (1941) 313 U.S. 80 controlled in this case.*’ In 
Mitchell, an African American passenger with a first-class 
ticket was denied a Pullman seat even though such a seat 
was unoccupied and would have been available to him 
had he been white; the railroad rules limited the amount 
of Pullman space available to African American passen- 
gers.°* The Court held the passenger in Mitchell had been 
subjected to an unreasonable disadvantage in violation of 
section 3(1).°° The Court called the similarity between the 
two cases “inescapable” and the denial of existing and un- 
occupied dining facilities to passengers, combined with 
the curtains, partitions, and signs, “emphasize the artifici- 
ality of a difference which serves only to call attention toa 
racial classification of passengers holding identical tickets 
and using the same public dining facility.”!° 


1961 


Burton v. Wilmington Parking Authority 365 
U.S. 715 

Summary of Facts and Issues: Wilmington Parking 
Authority, an agency of the state of Delaware, owned 
and operated a parking garage.’” The Parking Authority 
leased a portion of the parking garage to Eagle Coffee 
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Shoppe, Inc., which refused to serve William Burton, an 
African American man, solely on the basis of his race.' 
Burton then brought an action against Eagle and the 
Parking Authority, alleging Eagle’s refusal to serve him 
violated his rights under the equal protection clause of 
the Fourteenth Amendment.'® The Supreme Court of 
Delaware held that Eagle was acting in a purely private 
capacity and as such was not state action in violation of 
the Fourteenth Amendment.’ 


Impact of the Ruling: The Supreme Court held that 
Eagle’s exclusion of Burton was discriminatory state 
action in violation of the equal protection clause of the 
Fourteenth Amendment.’” The Court reasoned the state 
of Delaware “has so far insinuated itself into a position of 
interdependence with Eagle that it must be recognized 
as a joint participant in the challenged activity, which... 
cannot be considered to have been so ‘purely private’ as to 
fall [outside] the scope of the Fourteenth Amendment.” 
The Court emphasized, “[bly its inaction, the Authority, 
and through it the State, has not only made itself a party 
to the refusal of service, but has elected to place its power, 
property and prestige behind the admitted discrimina- 
tion.”!”’ The Court noted that the Parking Authority in its 
lease with Eagle could have affirmatively required the 
coffee shop “to discharge the responsibilities under the 
Fourteenth Amendment imposed upon the private en- 
terprise as a consequence of state participation.”’°* The 
Court cautioned against using any kind of “readily ap- 
plicable formulae” as the conclusions drawn from the 
specific facts of this case could not be “declared as uni- 
versal truths” for each state leasing agreement.'” 


1962 

Taylor v. State of Louisiana 370 U.S. 154 
Summary of Facts and Issues: Six African American 
men were convicted of violating Louisiana’s breach of 
peace statue after four of them waited in a waiting room 
reserved for white people at a bus stop in Louisiana for 
a bus to Mississippi, and two others sat nearby in the 
car that had brought them to the station."° A police of- 
ficer arrested the men after they communicated they 
were interstate passengers, had rights under federal law, 
and refused to leave." The trial court held that the mere 
presence of the African American men in the waiting 
room was a breach of the peace, despite the men having 
been “quiet, orderly, and polite.”'” 


Impact of the Ruling: The Supreme Court held that the 
only evidence of a breach of peace was the upsetting of 
the customary segregation of the bus waiting room, and 
that this segregation was prohibited in interstate trans- 
portation facilities under federal law.!? As such, the Court 
reversed the judgments of the convictions of the six men." 
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Turner v. City of Memphis, Tenn. 369 U.S. 350 
Summary of Facts and Issues: Jesse Turner, an African 
American man, was refused non-segregated service 
at a Memphis Municipal Airport restaurant operat- 
ed by Dobbs Houses, Inc., under a lease from the City 
of Memphis."° The Tennessee Division of Hotel and 
Restaurant Inspection issued a regulation that required 
restaurants to segregate white and African American pa- 
trons; a violation of the regulation was a misdemeanor."® 
Turner thereafter sought an injunction against the dis- 
crimination on the basis of race under 42 U.S.C. section 
1983.'” Turner argued the restaurant and City had acted 
under color of state law."* Dobbs House said in its answer 
that its lease would be forfeited if it desegregated due to 
a provision that limits the leased premises to be used 
“only and exclusively for lawful purposes,” while the City 
argued it was bound to object to desegregation as a vio- 
lation of Tennessee law and the lease." The district court 
initially declined to hear this case and directed Turner to 
file his action in state court to have it interpret the state 
statutes on segregation, and Turner then appealed to the 
Sixth Circuit and the Supreme Court.’ 


Impact of the Ruling: The Supreme Court vacated and 
remanded the case to the district court to grant Turner 
injunctive relief, holding that pursuant to Burton 
v. Wilmington Parking Authority (1961) 365 U.S. 715, 
not only was the restaurant subject to the Fourteenth 
Amendment because it was operated within a state air- 
port, but also the regulations upholding segregation 
in Tennessee were inconsistent with the Fourteenth 
Amendment.” The Court cited cases striking down racial 
segregation as a violation of the equal protection clause: 
Brown v. Board of Education (1954) 347 U.S. 483 (educa- 
tion); Mayor & City Council v. Dawson (1955) 350 U.S. 877 
(beaches); Holmes v. City of Atlanta (1955) 350 U.S. 879 
(golf courses); Gayle v. Browder (1956) 352 U.S. 903 (city 
buses); and New Orleans City Park Improvement Ass’n 
v. Detiege (1958) 358 U.S. 54 (parks).!”? 


1963 

Edwards v. South Carolina 372 U.S. 229 
Summary of Facts and Issues: One hundred and 
eighty-seven African American high school and college 
students walked in groups of 15 on the South Carolina State 
House grounds to peacefully protest the discrimination 
against the African American citizens of South Carolina.’ 
There were already 30 or more law enforcement officers 
present when the students arrived and were told by the 
officers that they had a right to go through the grounds as 
long as they were peaceful.’ After about an hour and 45 
minutes, a crowd of 200 to 300 people had collected in the 
area; although there was no basis to suggest the onlook- 
ers were anything but curious (as there was no evidence 
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of threatening remarks, hostile gestures, or offensive lan- 
guage from the crowd), the students were threatened with 
arrest if they did not disperse within 15 minutes.’ The 
students responded with singing, clapping and praying, 
in what the city manager described as “boisterous, loud, 
and flamboyant” conduct.’”° The students were arrested 
and convicted of breach of the peace, and the Supreme 
Court of South Carolina affirmed.!”” 


Impact of the Ruling: The Supreme Court reversed the 
judgment, holding that South Carolina's vague definition 
of breach of peace and the lack of evidence proving the 
students were actually disruptive pointed to the wrong- 
ful conviction of the students.'* Specifically, the Court 
noted the students were convicted of an offense the 
South Carolina Supreme Court defined as “not suscep- 
tible of exact definition” with evidence that “showed no 
more than that the opinions which they were peaceably 
expressing were sufficiently opposed to the views of the 
majority of the community to attract a crowd and neces- 
sitate police protection.”!”° The Court emphasized that the 
Fourteenth Amendment does not allow a state “to make 
criminal the peaceful expression of unpopular views,” 
which is what occurred in this case.'*° 


Peterson v. City of Greenville, S.C. 373 U.S. 244 
Summary of Facts and Issues: Ten African American 
children were arrested for trespassing at the S. H. Kress 
store in Greenville, South Carolina because they sat at 
a lunch counter to be served.'' The manager of the 
store had one of his employees call the police, turn off 
the lights, and state the lunch counter was closed, and 
then he asked everyone to leave the area; the children 
remained seated and were arrested.'” The manager stat- 
ed that he asked the students to leave because integrated 
service was “contrary to local customs” and in violation 
of a Greenville city ordinance requiring segregation in 
restaurants.'* The children argued they had been de- 
prived of equal protection under the law as guaranteed 
by the Fourteenth Amendment.™* 


Impact of the Ruling: The Supreme Court agreed and 
reversed their convictions.'*° The Court cited Burton v. 
Wilmington Parking Authority (1961) 365 U.S. 715, 722, for 
the proposition that it cannot be disputed that “private 
conduct abridging individual rights does no violence to 
the equal protection clause unless to some significant ex- 
tent the State in any of its manifestations has been found 
to have become involved in it.”° Accordingly, the Court 
held the Fourteenth Amendment was violated because 
the City of Greenville, a “state agency,” passed a law com- 
pelling persons to discriminate based on race and the 
state’s criminal processes were employed in a way to en- 
force the discrimination mandated by that law.!%” 
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Lombard v. State of Louisiana 373 U.S. 267 
Summary of Facts and Issues: A group of three African 
American and one white college students were arrested 
by Louisiana police on the grounds that they were in vi- 
olation of the Louisiana criminal mischief statute."* On 
September 17, 1960, they entered the McCrory Five and 
Ten Cent Store in New Orleans and refused to leave until 
they were served.'° The students were convicted and on 
appeal to the Supreme Court of Louisiana their convic- 
tions were affirmed.'*° 


Prior to this incident, New Orleans city officials deter- 
mined that attempts to receive desegregated service 
at restaurants and stores, termed “sit-in demonstra- 
tions,” would not be permitted.! One week earlier, on 
September 10, 1960, a similar occurrence took place in 
a Woolworth store, also in New Orleans.” In response, 
the Superintendent of Police and Mayor issued widely 
publicized statements that were printed in the local news- 
paper.'? Both were similar in content, and the Mayor’s 
statement noted in part: “It is my determination that the 
community interest, the public safety, and the econom- 
ic welfare of this city require that such demonstrations 
cease and that henceforth they be prohibited by the police 
department.”™* Additionally, there was evidence indicat- 
ing the manager of the McCrory Five and Ten Cent Store 
asked the group to leave at the direction of city officials.'° 


Impact of the Ruling: The Supreme Court reversed the 
students’ convictions.'*° It interpreted the New Orleans 
city officials’ statements as though the city had an ordi- 
nance prohibiting desegregated service in restaurants.” 
It noted that it just held in Peterson v. City of Greenville 
(1963) 373 U.S. 244, that where an ordinance makes it 
unlawful for restaurant owners and managers to seat 
whites and African Americans together, a criminal con- 
viction that enforces the discrimination mandated by 
the ordinance cannot stand.'#* The Court stated, “[t]he 
official command here was to direct continuance of seg- 
regated service in restaurants,” and not to “preserve the 
public peace in a nondiscriminatory fashion in a situa- 
tion where violence was present or imminent by reason 
of public demonstrations.””° 


1964 

Hamm vv. City of Rock Hill 379 U.S. 306 
Summary of Facts and Issues: The highest courts of South 
Carolina and Arkansas affirmed convictions under state 
trespass statutes, against African American petitioners, 
for participating in “sit-in’ demonstrations in luncheon 
facilities of retail stores where they were refused service.’ 
The two cases, Hamm v. City of Rock Hill and Lupper v. 
State of Arkansas, were consolidated for argument before 
the United States Supreme Court. 
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Impact of the Ruling: The Supreme Court held the con- 
victions must be vacated and the prosecutions dismissed 
because the “Civil Rights Act of 1964 forbids discrimination 
in places of public accommodation and removes peaceful 
attempts to be served on an equal basis from the category 
of punishable activities.”*' The Court held the Act covered 
the lunch counter operations in South Carolina and in 
Arkansas because both establishments were places of pub- 
lic accommodation.’” The Court concluded that section 
203(c) of the Act explicitly immunized from prosecution 
“nonforcible attempts to gain admittance to or remain in 
establishments covered by the Act” and the Act generally 
“prohibits the application of state laws in a way that would 
deprive any person of the rights granted under the Act.”"* 
The Court specified the convictions should be vacated 
even though they occurred before the enactment of the 
Act; the Court stated that in cases involving “great national 
concerns,” it “must decide according to existing laws, and 
if it be necessary to set aside a judgment, rightful when 
entered, but which cannot be affirmed but in violation of 
law, the judgment must be set aside.”!* 


This case was the culmination of a number of “sit-in” cases 
in which African American defendants were convicted of 
trespassing when they participated in demonstrations at 
lunch counters that refused them service. However, upon 
the passage of the Civil Rights Act of 1964, the Court found 
that discrimination on the basis of race was no longer al- 
lowed. The Supreme Court declared that the public policy 
of the country is to prohibit such discrimination and no 
public interest would be served to convict the petitioners. 
This decision came more than 80 years after the Court 
in the Civil Rights Cases, discussed above, interpreted the 
Thirteenth and Fourteenth Amendments as not affording 
the government authority to bar race discrimination by 
private actors. 


Heart of Atlanta Motel, Inc., v United States 
379 U.S. 241 

Summary of Facts and Issues: The Heart of Atlanta Motel 
had 216 rooms available to guests, was located near in- 
terstate highways, was advertised in national media, and 
served approximately 75 percent out-of-state clientele. 
Prior to passage of the Civil Rights Act of 1964, the motel 
refused to rent rooms to African Americans, and it took 
the position that it would continue to do so, leading to this 
case.’° The motel contended that Congress in passing this 
Act exceeded its power to regulate commerce under the 
commerce clause.’ 


Impact of the Ruling: The Supreme Court held that 
title II of the Civil Rights Act of 1964, which prevents dis- 
crimination in public accommodations based on race, 
color, religion, or national origin, was constitution- 
al.'°* The Court discussed the disruptive effect of racial 
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discrimination on interstate commerce and noted that 
“the voluminous testimony” before the Senate and the 
House of Representatives “present[ed] overwhelming ev- 
idence that discrimination by hotels and motels impedes 
interstate travel.” The Court even noted conditions for 
African Americans “had become so acute” that a special 
guidebook had been created to list available lodgings for 
them, “which was itself dramatic testimony to the diffi- 
culties [African Americans] encounter in travel.” 


1966 

Evans v. Newton 382 U.S. 296 

Summary of Facts and Issues: In 1911, Senator Augustus 
Bacon executed a will that left land he owned to the Mayor 
and City Council of Macon, Georgia.'®! The will stated that, 
after the death of his wife and daughters, it was to be used 
as a park for white people only and managed by a Board 
of Managers, all of whom were to be white.’ The City of 
Macon managed the park according to these terms, but 
eventually opened it up to African Americans when it be- 
lieved it could no longer legally exclude them.'® Evans, a 
member of the Board of Managers, and other members 
filed suit against the City and several trustees of Bacon's 
estate, asking that the City be removed as a trustee and 
new trustees be appointed.'* Several African American 
residents of Macon intervened on behalf of the City as 
well as heirs of Bacon’s estate, asking for a reversion of 
the trust property back to the estate if the petition was 
denied.'® The City resigned as trustee, taking the posi- 
tion that it could not legally enforce racial segregation in 
the park, which the Georgia state court accepted, and the 
Supreme Court of Georgia affirmed.’ 


Impact of the Ruling: The U.S. Supreme Court reversed 
the decisions of the lower courts accepting the resigna- 
tion of the City as a trustee.167 The Court noted that two 
complementary principles must be reconciled—the free- 
dom of association and the constitutional ban against 
state-sponsored racial inequality.168 It noted that private 
conduct “may become so intertwined with governmental 
policies or so impregnated with a governmental charac- 
ter as to become subject to the constitutional limitations 
placed upon state action.”169 The Court reasoned that the 
park for years “was an integral part of the City of Macon’s 
activities” and was taken care of by the city as a public 
facility such that “the tradition of municipal control had 
become firmly established.”!”° The Court’s conclusion was 
further supported “by the nature of the service rendered 
the community by a park,” which is municipal in nature 
and in the public domain.” 
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1967 


Loving v. Virginia 388 U.S. 1 

Summary of Facts and Issues: Mildred Jeter, an African 
American woman, and Richard Loving, a white man, were 
married in Washington, D.C., and when they returned to 
Virginia they were indicted for violating Virginia’s ban on 
interracial marriage.’” They pleaded guilty to the charge 
in 1959 and were sentenced to one year in jail, but the 
trial judge suspended the sentence for a period of 25 years 
on the condition that the Lovings leave Virginia and not 
return for 25 years.’ The Lovings moved to Washington, 
D.C., and then filed a motion in state trial court to vacate 
the judgment and sent aside the sentence on the ground 
that the statutes they violated were inconsistent with the 
Fourteenth Amendment.” The trial court denied their 
motion, the Virginia Supreme Court affirmed, and the 
Lovings appealed to the Supreme Court.'” 


Impact of the Ruling: The Supreme Court held that state 
bans on interracial marriage violate the equal protection 
clause of the Fourteenth Amendment, the “clear and central 
purpose” of which “was to eliminate all official state sourc- 
es of invidious racial discrimination in the States.”!”° The 
Court stated, “[t]here is patently no legitimate overriding 
purpose independent of invidious racial discrimination” 
to justify these laws, [and t]he fact that Virginia prohibits 
only interracial marriages involving white persons demon- 
strates that the racial classifications must stand on their 
own justification, as measures designed to maintain White 
Supremacy.”’” The Court also held the statutes deprived the 
Lovings of liberty without due process of law in violation 
of the due process clause of the Fourteenth Amendment, 
as the “freedom to marry has long been recognized as one 
of the vital personal rights essential to the orderly pursuit 
of happiness by free men.”"”* 


1968 

United States v. Johnson 390 U.S. 563 

Summary of Facts and Issues: Three African American 
people in Georgia were patrons at a restaurant when 
“outside hoodlums” (not affiliated with the restaurant) 
assaulted them for the purpose of discouraging them and 
other African Americans from seeking service there on 
the same basis as white people.'” The individuals accused 
of the attack were indicted on conspiracy charges to in- 
jure and intimidate the three African American people 
in the exercise of their right to patronize a restaurant.'*° 


Impact of the Ruling: The Supreme Court held that 
conspiracies by individuals to assault African American 
people for exercising their right to equality in public 
accommodations are subject not only to civil suits, but 
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also to criminal prosecution for “conspiracy to injure, 
oppress, threaten, or intimidate any citizen in the free 
exercise or enjoyment of any right or privilege secured 
to him by the Constitution of law of the United States.”!*! 
The Court noted that even though section 207(b) of the 
Civil Rights Act of 1964 states that an injunction could be 
obtained by a party aggrieved under the law and is “the 
exclusive means of enforcing the rights based on this ti- 
tle,” there is a further provision stating that nothing in the 
law shall preclude a state or local agency “from pursing 
any remedy, civil or criminal, which may be available for 
the vindication or enforcement of such right.”'® 


Lee v. Washington 390 U.S. 333 

Summary of Facts and Issues: African Americans 
confined in various Alabama jails filed an action for 
declaratory and injunctive relief regarding racial segre- 
gation in Alabama’s state penal system and in county, city, 
and town jails. A three-judge district court panel found 
certain state statutes violate the Fourteenth Amendment 
to the extent they required racial segregation in prisons 
and jails.'** 


Impact of the Ruling: The Supreme Court held the 
statutes requiring racial segregation in prisons and 
jails were unconstitutional and violated the Fourteenth 
Amendment, though further orders directing desegre- 
gation could make an allowance for prison security and 
discipline.'** This decision reaffirmed the Court’s deter- 
mination to end segregation, not only in schools, but in 
other public institutions. 


1970 

Adickes v. S. H. Kress & Co. 398 U.S. 144 
Summary of Facts and Issues: This case arose out of S. H. 
Kress & Co.’s refusal to serve lunch to Sandra Adickes, a 
white school teacher from New York, at its restaurant fa- 
cilities in its Hattiesburg, Mississippi store on August 14, 
1964.'®> Adickes was with six African American children, 
who were her students in a Mississippi “Freedom School” 
where she was teaching that summer.'*® After Adickes 
left the store, she was arrested on a vagrancy charge.'®’ 
Adickes filed suit against Kress, alleging a violation of 
her right under the equal protection clause not to be dis- 
criminated against on the basis of race.'** She advanced 
two claims: (1) she was refused service because there was 
a custom of refusing service to white people in the com- 
pany of African Americans; and (2) the refusal of service 
and arrest were the result of a conspiracy between Kress 
and the Hattiesburg police.'** At trial, Adickes failed 
to prove there were other instances of a white person 
refused service for being with African Americans and 
therefore Adickes did not establish a custom; according- 
ly, the district court directed a verdict in favor of Kress 
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on the first count.!°° The second count was dismissed on 
summary judgment before trial.'”! The court of appeals 
affirmed on both counts and Adickes appealed.'” 


Impact of the Ruling: The Supreme Court held the dis- 
trict court erred in granting summary judgment. The 
Supreme Court concluded that Adickes could advance 
an equal protection claim under 42 U.S.C. section 1983 
(which applies to the deprivation of rights “under color 
of” law) if she proved she was refused service by Kress 
because of a state-enforced custom requiring racial seg- 
regation in Hattiesburg restaurants.'” Specifically, the 
Court noted it was error to grant Kress’s motion for sum- 
mary judgment on the second count because Kress did 
not meet its burden of proving there was no conspiracy 
between Kress and the Hattiesburg police.'** Kress would 
have had to show there was no dispute of material fact as 
to whether there was a police officer in the store at the 
time of the incident and that the officer did not have an 
understanding with Kress employees that Adickes should 
not be served.!*° Because Kress failed to prove there was 
no police officer in the store during this incident, the 
Court reversed summary judgment.!®° 


1971 

Griffin v. Breckenridge 403 U.S. 88 

Summary of Facts and Issues: A group of African 
American citizens of Mississippi filed an action under 42 
U.S.C. section 1985(3), which provides: 


If two or more persons . . . conspire or go in 
disguise on the highway or on the premises of 
another, for the purpose of depriving... any per- 
son or class of persons of the equal protection of 
the laws, or of equal privileges and immunities 
under the laws [and] in any case of conspiracy set 
forth under this section, if one or more persons 
engaged therein do... any act in furtherance 
of the object of such conspiracy, whereby an- 
other is injured... or deprived of... any right 
or privilege of a citizen of the United States, the 
party so injured or deprived may have an action 
for the recovery of damages, occasioned by such 
injury or deprivation, against one or more of 
the conspirators.'” 


Plaintiffs alleged a group of white citizens conspired 
to assault them as they travelled on the federal, state, 
and local highways in a car driven by Grady, a citizen of 
Tennessee, for the purpose of preventing them and other 
African Americans through “force, violence and intim- 
idation, from seeking the equal protection of the laws 
and from enjoying the equal rights, privileges, and im- 
munities under the laws of the United States and the State 


Chapter 40 —5— Federal Civil Rights Cases 


of Mississippi.” Plaintiffs identified these rights as the 
rights to free speech, assembly, association, and move- 
ment, and the right not to be enslaved." Plaintiffs alleged 
that pursuant to this conspiracy and believing Grady to 
be acivil rights worker, defendants blocked their passage 
on public highways, forced them from the car, held them 
with firearms, and with threats of murder, clubbed them, 
and inflicted severe physical injury.*”° The district court 
dismissed the complaint for failure to state a claim, rely- 
ing on Collins v. Hardyman (1951) 341 U.S. 651, in which the 
Court construed 42 U.S.C. section 1985(3) to only reach 
conspiracies under color of state law.”°! 


Impact of the Ruling: The Supreme Court reversed the 
lower court’s judgment and held 42 U.S.C. section 1985(3) 
covered private conspiracies.”°? The Court concluded 
the statute on its face fully covered the conduct of pri- 
vate persons.” The Court further concluded plaintiffs’ 
complaint stated a claim under section 1985(3) and deter- 
mined Congress had the constitutional authority to enact 
the statute imposing liability under federal law for the 
conduct alleged.* The Court specified Congress had the 
power under section two of the Thirteenth Amendment 
to create a statutory cause of action for African American 
citizens who had been victims of conspiratorial, racially 
discriminatory private action aimed at depriving them of 
their basic rights.” 


This decision had important implications for the African 
American community, which had long been subjected to 
discrimination and violence at the hands of private orga- 
nizations and private individuals acting in concert with 
one another. The Court provided a means for African 
American people to hold these organizations or individ- 
uals accountable for their actions and seek redress for the 
harms they had suffered. 


Palmer v. Thompson 4.03 U.S. 217 

Summary of Facts and Issues: In prior litigation, courts 
held the operation of segregated swimming pools and 
other public attractions by the City of Jackson, Mississippi, 
was unconstitutional as a violation of equal protection 
under the Fourteenth Amendment.”” After this, the City 
desegregated some attractions but closed all of its public 
pools.””’ A group of African American citizens filed suit 
to force the City to reopen the pools and operate them 
ina desegregated manner.*” The district court found the 
closure was justified “to preserve peace and order and 
because the pools could not be operated economically on 
an integrated basis.”*°° The court of appeals affirmed.”” 


Impact of the Ruling: The Supreme Court affirmed, 
holding the City’s closure of the swimming pools did 
not deny equal protection in violation of the Fourteenth 
Amendment because there was substantial evidence to 
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support the City’s contention that it was not safe to op- 
erate integrated pools nor was it economically feasible to 
do so.” There was also no evidence to show the City was 
covertly helping maintain and operate pools that were 
private in name only.”” The Court ruled the record did 
not contain evidence of state action treating races differ- 
ently. The Court also dismissed the claim that the City’s 
actions violated the Thirteenth Amendment.”” 


1972 

Moose Lodge No. 107 v. Irvis 407 U.S. 163 
Summary of Facts and Issues: Irvis, an African American 
man, was denied service by a Moose Lodge in Harrisburg, 
Pennsylvania, despite being invited to its private dining 
room by a white member.” All Moose Lodge clubs were 
limited to white members only.” Irvis subsequently filed 
a42U.S.C. section 1983 action for injunctive relief against 
Moose Lodge and the Pennsylvania Liquor Control Board, 
claiming that because the Board issued Moose Lodge a 
private club license, the refusal of service was “state ac- 
tion” for the purposes of the equal protection clause of 
the Fourteenth Amendment.” 


Impact of the Ruling: The Supreme Court disagreed 
with Irvis, finding the regulatory scheme enforced by the 
Pennsylvania Liquor Control Board did not sufficiently 
implicate the state in the discriminatory guest policies 
of Moose Lodge to make the latter state action within the 
ambit of the equal protection clause of the Fourteenth 
Amendment.”” The Court conceded that whether partic- 
ular discriminatory conduct is private or amounts to state 
action “frequently admits of no easy answer,” and “only 
by sifting facts and weighing circumstances can the non- 
obvious involvement of the State in private conduct be 
attributed its true significance.””"* The Court concluded 
that there was nothing in the facts here to suggest Moose 
Lodge had any symbiotic relationship with the State like 
there was in Burton, discussed above, nor is the State “in 
any realistic sense a partner or even a joint venturer in 
the club’s enterprise.”””” 


1973 


Tillman v. Wheaton-Haven Recreation Ass’n, 
Inc. 410 U.S. 431 

Summary of Facts and Issues: The Wheaton-Haven 
Recreation Association, Inc. was organized in 1958 as a 
recreational club to operate a swimming pool near Silver 
Spring, Maryland, that was limited to members and their 
guests.””° Membership to the pool was determined by a 
geographic area within a three-quarter mile radius of the 
pool.” A resident did not require a recommendation to 
apply for membership and received preference on the 
waiting list if it was full; further, a resident-member who 
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sold his home and turned in his membership conferred 
on the purchaser of his home an option on the vacancy 
in the club.”” In the spring of 1968, Harry C. Press, an 
African American man, purchased from a nonmember a 
home in the geographic area and inquired about member- 
ship in the club; at that time the club had not had African 
American members.*”* In November 1968, the general 
membership rejected a resolution that would have al- 
lowed African American members.” Additionally, in July 
1968, Murray and Rosalind N. Tillman, who were mem- 
bers in good standing, brought Grace Rosner, an African 
American woman, to the poolas their guest.” Ms. Rosner 
was admitted, but a special meeting of the board of direc- 
tors limited guests to relatives of members; respondents 
conceded the reason for the policy’s adoption was to pre- 
vent members from bringing African American guests.””6 


In October 1969, petitioners (Mr. and Ms. Tillman, Dr. 
and Ms. Press, and Ms. Rosner) filed an action against the 
Association and its officers and directors, seeking dam- 
ages and declaratory and injunctive relief under the Civil 
Rights Act of 1866 (42 U.S.C. § 1982), the Civil Rights Act of 
1870 (42 U.S.C. § 1981), and title II of the Civil Rights Act 
of 1964 (42 U.S.C. §§ 2000a et seq.).””” The district court 
held Wheaton-Haven was a private club and exempt from 
the nondiscrimination provisions of the statutes, and the 
court of appeals affirmed.*”** 


Impact of the Ruling: The Supreme Court held the 
provisions of 42 U.S.C. section 1982 applied because 
Wheaton-Haven was not a private club.”? The Court 
agreed the Presses’ section 1982 claim was controlled by 
a prior decision, Sullivan v. Little Hunting Park, Inc. (1969) 
396 U.S. 229, in which the Court applied section 1982 
“to private racial discrimination practiced by a nonstock 
corporation organized to operate a community park and 
playground facilities, including a swimming pool, for res- 
idents of a designated area.””*° The Court noted in this 
case that the structure and practices of Wheaton-Haven 
were “indistinguishable” from the park in Sullivuan—name- 
ly, membership was open to every white person within 
the geographic area, there was no selective element oth- 
er than race, and members required formal board or 
membership approval.”*! The Court declined to consider 
respondents’ contention that 42 U.S.C. section 2000a(e) 
limited “the sweep of [§] 1982.” 


1974 

Gilmore v. City of Montgomery, Ala. 417 U.S. 556 
Summary of Facts and Issues: In December 1958, a group 
of African American citizens of Montgomery, Alabama, 
sought an injunction to desegregate public parks in the 
city.**? Petitioners alleged that a Montgomery ordinance 
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which made it amisdemeanor “for white and colored per- 
sons to enter upon, visit, use or in any way occupy public 
parks or other public houses or public places” violated their 
Fourteenth Amendment due process and equal protection 
rights.*** The district court adjudged that the ordinance 
was unconstitutional and enjoined defendants (the City of 
Montgomery and various city officials) from enforcing the 
ordinance “or any custom, practice, policy or usage” that 
would require African Americans to submit to segregation 
in public parks; the court of appeals affirmed.*” 


Petitioners subsequently filed a motion for supplemental 
relief, which argued the City was allowing racially segre- 
gated schools, private groups, and clubs to use city parks 
and recreational facilities.2*° The district court granted 
petitioners’ request for relief and enjoined the city and 
its officials from allowing racially segregated school and 
non-school groups from using city-owned or city-operat- 
ed recreational facilities.*?” The court of appeals affirmed 
the part of the injunction that enjoined exclusive use of 
city facilities by segregated private schools; however, 
it also directed the district court to modify its order to 
allow nonexclusive use by segregated school groups or 
school-affiliated groups.”"* 


Impact of the Ruling: The Supreme Court affirmed the 
prohibition on exclusive use by segregated school groups 
and reversed the court of appeals’ allowance for nonex- 
clusive use by segregated school and private groups.*”° 
The Court concluded “the exclusive use and control 
of city recreational facilities . . . by private segregated 
schools” in effect ran a segregated recreational program 
and “operated directly to contravene an outstanding 
school desegregation order.”**° The Court reasoned that 
the city’s assistance to improve “the attractiveness of 
segregated private schools... by enabling them to offer 
complete athletic programs” undermined a federal court 
order requiring “the establishment and maintenance of 
a unitary school system in Montgomery.”**’ The Court 
therefore concluded that it “was wholly proper for the 
city to be enjoined from permitting exclusive access to 
public recreational facilities by segregated private schools 
and by groups affiliated with such schools.”*** The Court 
determined that the factual scenario in this case was more 
like Burton v. Wilmington Parking Authority (1961) 365 U.S. 715 
than Moose Lodge No. 107 v. Irvis (1972) 407 U.S. 163 because 
“the city mal[de] city property available for use by private 
entities.”**? Regarding the matter of nonexclusive use of 
public facilities by a segregated private group, the Court 
focused on the question of whether there was signifi- 
cant state action involved in the private discrimination 
alleged. Because the lower court had not predicated this 
part of its order upon a proper finding of state action, 
the Court directed the district court to reconsider that 
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question on remand and determine whether there was 
significant state involvement in the private discrimina- 
tion alleged.*** In doing so, the Court observed that it 
had not previously “attempted to formulate ‘an infallible 
test for determining whether the State . . . has become 
significantly involved in private discriminations’ so as 
to constitute state action, [and ‘o]nly by sifting facts and 
weighing circumstances’ (on a case-by-case basis) can the 
‘nonobvious involvement of the State in private conduct 
be attributed its true significance.’”**° 


1976 

Rizzo v. Goode 423 U.S. 362 

Summary of Facts and Issues: Plaintiffs, African American 
citizens of Philadelphia, brought two class action suits 
against Philadelphia Mayor Frank Rizzo, the city managing 
director, and the police commissioner, seeking equitable 
relief and “alleging a pervasive pattern of illegal and un- 
constitutional police treatment of minority citizens in 
particular and Philadelphia residents in general.” The 
district court heard about 250 witnesses and “was faced 
with a staggering amount of evidence” involving inci- 
dents of police brutality—“each of the 40-odd incidents 
might alone have been the piece de resistance of a short, 
separate trial.”*” After parallel trials of the two suits, the 
district court found the evidence showed an unaccept- 
ably high number of police misconduct incidents, for 


II. Relevant California Case 


2000 


Hi-Voltage Wire Works, Inc. v. City of San Jose 
24 Cal.4th 537 

Summary of Facts and Issues: After Proposition 209 
passed, the City of San Jose adopted a program that re- 
quired contractors bidding on city projects to utilize a 
specified percentage of non-white and women subcon- 
tractors or to document efforts to include non-white 
and women subcontractors in their bids. The trial court 
granted the plaintiff general contracting firm’s motion 
challenging the program as a violation of Proposition 209. 


Impact of the Ruling: The California Supreme Court 
affirmed the judgment, holding that the city’s program 
violated Proposition 209: “Viewing the provisions of 
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which defendants should be held responsible due to their 
failure to act in the face of the statistical “pattern” of mis- 
conduct.** The district court then entered an order to 
require the defendants to submit for the court’s approval 
a program to improve the handling of citizen complaints 
alleging misconduct in accordance with the guidelines in 
the opinion.”*° A proposed program was then negotiated 
and incorporated into a final judgment by the district court 
and the court of appeals affirmed pertinent parts.*° 


Impact of the Ruling: The Supreme Court reversed the 
district court’s decision, holding that it exceeded its au- 
thority under the Civil Rights Act of 1871.' The Court 
stated the district court improperly interfered with de- 
fendants’ latitude in the dispatch of internal affairs and 
departed from principles of federalism which prohibit 
federal court interference with state agencies and offi- 
cials.*” The Court noted the evidence established only 
a few individual police officers, not named as parties, 
had violated the constitutional rights of particular indi- 
viduals.”°? Further, the Court found no affirmative link 
between various incidents of police misconduct and the 
adoption of any plan or policy by defendants showing 
their authorization or approval of the misconduct.*™* 
The evidence established only some 20 incidents of po- 
lice misconduct in 12 months in the city of three million 
inhabitants with 7,500 policemen, which did not establish 
a “pattern” of misconduct.” 


article I, section 31 from this perspective, it is clear the 
voters intended to adopt the original construction of 
the Civil Rights Act and prohibit the kind of preferential 
treatment accorded by this program.”*°*® This case clari- 
fied the definition of “discriminate,” which is “to make 
distinctions in treatment; show partiality in favor of or 
prejudice against,” and “preferential,” which is “a giving 
of priority or advantage to one person or group over oth- 
ers.”*°” As such, the Court ruled that the City of San Jose’s 
program was unconstitutional because the outreach op- 
tion afforded preferential treatment to non-white and 
women subcontractors on the basis of race or sex, and 
discriminated on the same bases against white and male 
subcontractors as well as general contractors that fail to 
fulfill either of the options when submitting their bids. 
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